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ADVERTISEMENT 


TO  THIS 


ELEVENTH  EDITION. 


The  Clauses  in  the  several  statutes  made  since  the 
last  Edition,  have  been  inserted  under  the  proper  heads, 
together  with  the  modern  decisions,  except  in  a  few  in- 
stances, which,  coming  too  late  for  insertion  there,  will  be 
found  in  the  Addenda.  The  Compiler,  being  anxious  to 
preserve  the  original  design  and  character  of  these  volumes, 
has  continued  to  expunge  all  those  portions  of  the  work, 
wbich  were  inconsistent  with  the  law  as  it  stands  at  pre- 
sent ;  excepting  only  those  statutes  and  decisions,  which 
are  necessary  for  the  explanation  of  the  new  law,  and  those 
to  which  the  later  statutes  have  reserved  a  temporary  or 
partial  operation. 

Notwithstanding  these  endeavours,  the  additions  rendered 
necessary  by  the  late  important  statutes  and  decisions,  have 
unavoidably  increased  the  length  of  the  work  ;  but,  by  con- 
tinuing the  enlarged  page,  which  was  adopted  in  the  last 
Edition,  and  by  a  careful  economy  of  space,  the  printer  has 
been  enabled  to  comprise  the  present  Edition  in  volumes 
not  much  larger  than  their  predecessors.  The  Tables  of 
Statutes,  and  of  New  Rules,  have  been  again  prefixed  to 
the  first  volume  :  and  in  consequence  of  the  great  increase 
in  the  number  of  reporters,  and  for  the  convenience  of 
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students,  a  list  of  abbreviations  has  been  added.  The 
General  Index  has  been  remodelled  and  greatly  enlarged. 

Much  labour  has  again  been  bestowed  upon  the  attempt 
to  secure,  as  far  as  possible,  universal  accuracy  of  reference, 
as  well  to  the  different  parts  of  this  work,  as  to  the  Reports 
and  other  books  which  are  cited ;  and  it  is  hoped  that  the 
present  Edition  will  be  found  not  to  be  inferior  to  the  last 
in  this  particular. 

The  Compiler  has  been  assisted  in  the  preparation  of 
this  and  the  two  last  Editions,  by  his  son,  C.  J.  Selwyn, 
of  Lincoln's  Inn,  Esq. ;  but  as  his  own  retirement  from 
the  active  duties  of  the  profession,  and  his  son's  engage- 
ments as  a  Chancery  Barrister,  have  prevented  them  from 
giving  that  constant  attention  to  the  course  of  the  deci- 
sions and  practice  in  the  Courts  of  Common  Law,  which  is 
necessary  for  the  revision  of  this  work,  they  have  on  this 
occasion  availed  themselves  of  the  additional  assistance 
of  W.  G.  Romaine,  of  the  Inner  Temple,  Esq. ;  to  whose 
learning  and  industry  the  present  Edition  is  under  many 
and  great  obligations. 


PREFACE. 


The  object  of  the  following  work  is  to  inveBtigate  and  explain 
diat  branch  of  jurisprudence,  which  teaches  the  nature  and  extent 
of  the  remedies  prescribed  by  the  law  of  England  for  the  redress 
of  private  wrongs,  or,  as  they  are  frequently  termed,  civil  injuries. 
Conmdering  the  utility  and  importance  of  the  subject,  it  cannot 
&]]  to  excite  the  surprise  of  the  reader,  when  he  is  informed  that  a 
well  digested  treatise  on  the  law  of  actions  remained  for  so  great 
a  length  of  time  a  desideratum  in  the  profession,  that  it  was  not 
until  the  year  1767,  that  an  anonymous  compilation,  (the  first 
deserving  any  notice,)  entitled  ^'An  Introduction  to  the  Law 
relative  to  Trials  at  Nisi  Prius,^  was  published.  The  same  work 
was  republished  by  the  late  Mr.  J.  Buller,  in  the  year  1772. 
Although  the  title-page  is  silent  as  to  this  being  a  second  edition ; 
yet,  firom  an  examination  of  the  contents,  it  appears  very  clearly 
that  Mr.  J.  Buller^s  book  is  merely  a  republication  of  the  anony- 
mous treatise  published  in  1767.  It  is  very  remarkable,  that  so 
many  different  opinions  should  have  existed  as  to  the  real  ^thor  of 
this  compilation ;  some  persons  having  ascribed  it  to  Mr.  Ford, 
others  to  the  late  Mr.  J.  Glive,  and  others  to  Mr.  Bathurst.  It 
was  the  received  opinion  at  the  bar,  ut  ego  audivi^  upon  the  first 
appearance  of  this  work,  that  it  had  been  compiled  by  Mr.  Bathurst, 
(who  was  created  Lord  Apsley  in  1771,  and  succeeded  his  father 
Allen,  Earl  Bathurst,  in  1775,)  for  his  own  private  use ;  but  the 
dedication  by  Mr.  Buller  to  Lord  Apsley,  prefixed  to  the  edition  in 
1772,  which  must  have  escaped  the  notice  of  those  persons  who 
ascribed  this  work  to  a  different  author,  places  the  question  beyond 
the  reach  of  controversy.  That  dedication  expressly  recognizes 
this  treatise  as  owing  its  origin  to  a  collection  of  notes  formerly 
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made  by  Mr.  Bathurst  for  his  own  private  use.  This  book,  having 
passed  through  several  editions,  was  succeeded  by  a  similar  work, 
entitled  ^'  A  Digest  of  the  Law  of  Actions  and  Triab  at  Nisi 
Prius/'  by  Mr.  Espinasse,  of  which  there  have  been  four  editions. 
The  Compiler  of  the  following  pages  conceived  that  a  treatise 
intended  as  a  companion  at  the  sittings  in  London  and  Middlesex, 
and  on  the  circuit,  might  be  cast  into  a  more  convenient  form  than 
that  adopted  by  either  of  the  former  writers :  and  that  the  cases 
might  be  abridged  with  greater  acciuacy  and  precision.  Under 
this  impression,  the  Abridgment  of  the  Law  of  Nisi  Prius  was 
prepared  and  published  in  three  parts  successively,  in  the  years 
1806,  1807, 1808.  The  Eleventh  Edition  is  now  submitted  to  the 
candour  of  the  Profession. 

IAncoln'8  Ifin,  February,  1845. 
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5  Geo.  II.  c.  20,  pilotage,  1018  n. 

7  Geo.  II.  c  15,  liability  of  ship-owners,  423. 
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18  Geo.  II.  c.  34,  gaming,  573. 

a.  11,  lione*racing,  1416,  1417. 

19  Geo.  II.  c.  37,  a.  1,  2,  3,  assnnnce^intereat,  1020, 1,  1412. 
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26  Geo.  II.  c.  19,  a.  5,  compenaation  for  aaving  ship  or  gooda,  1383. 
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19  Geo.  III.  c.  56,  a.  5,  6,  8,  12,  auction-duty,  181. 
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31  Geo.  III.  c.  25,  billa  of  exchange,  atamp,  334. 

c.  35,  witneaaea,  repealed,  884. 

32  Geo.  III.  c  58,  limitation  of  time  aa  to  quo  warranto  informations,  1167,  1178. 
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43  Geo.  III.  e.  46,  s.  4,  action  on  judgment— costs,  617. 

c.  57,  convoy,  1006. 

c  127,  s.  6,  stamp— billa  of  exchange,  334. 

e.  141,  protection  of  J.  P.  928. 

c.  152,  pilotage,  1018  n. 
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53  Geo.  III.  c.  127,  s.  4,  summary  method  for  recovering  tithes  under  10/.,  1294. 
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58  Geo.  III.  c.  30,  costs  in  inferior  courts,  39,  1269. 
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a.  12,  fiat  aubstitnted  for  commission,  195  n. 

a.  19,  annulling  of  fiat,  288. 

s.  25,  6,  bankrupt's  personal  and  real  estates  Tested  in  assig- 
nees, 193,  264. 

B.  42,  concerted  fiat,  194. 
o.  58,  interpleader  act,  259,  n.,  1098. 

2  &  3  WilL  IV.  e.  39,  a.  17,  dedantion  of  employer  by  attorney,  173. 

c.  71,  a.  1,  shortening  time  of  prescription^  445. 

a.  2,  limitation  of  time,  as  to  enjoyment  of  ways  and  water- 
courses, 1126,  7, 1352. 
a.  3,  limitation  of  time  aa  to  enjoyment  of  lights,  1123. 
a.  4,  completion  of  period— interruption,  446,  1123. 
8.  5,  general  allegation  of  right,  449,  1131,  1206,  1348,  1352. 
8.  6,  no  presumption  allowed  under  twenty  years,  446,  1127. 
8.  7,  time  of  disabiUties  excluded,  446,  1127. 
8.  8,  what  shall  be  excluded  in  computation  of  forty  years, 
1124,  7. 
c.  98,  bills  of  exchange  payable  at  particular  place,  381. 
c.  100,  8. 1,  shortening  time  required  in  claims  of  modus  decimandi, 
&c.  1305. 
8.  2,  what  compositions  for  tithes  valid,  1306. 
8.  4,  to  what  cases  this  act  extends,  ib. 
8.  5,  6,  time  excluded  in  computation,  1307. 
8.  7,  what  allqpation  necessary  in  actions,  ib, 
8.  8,  no  presumption  allowed,  ib. 
c  114,  8.  1,  records  of  former  commissions  removed  into  court  of 
bankruptcy,  286. 
8.  4,  5,  8,  fiats  to  be  entered  of  record,  ib. 
8.  9.  proceedings  in  bankruptcy  evidence,  ib. 
3  &  4  Will.  IV.  c  14,  8.  28,  executors  of  officers  of  savings  banks,  794  n. 

c  23,  8.  5,  insurances  on    fiurming    stock  exempted    from  stamp, 

1040  n. 
c.  27,  8.  2,  entry  or  distress  to  be  made  within  twenty  years  after 
right  accrued,  679,  742,  3,  1313. 
s.  3,  when  right  of  entry  shall  be  deemed  to  have  first  accrued, 

743. 
8.  4,  6,  in  respect  of  interest  in  reversion  or  remainder,  745. 
8.  6,  how  adininistrator  may  claim,  ib, 
8.  7,  tenant  at  will,  ib. 
B.  8,  tenant  from  year  to  year,  746. 
8.  9,  right  of  entry,  where  rents  of  20«.  or  upwards,  reserved 

by  lease  or  writing,  have  been  wrongfully  received,  ib. 
8.  10,  constructive  possession  by  entry  taken  away,  ib. 
s.  11,  effect  of  continual  claim  destroyed,  t^. 
8.  12,  possession  of    one  parcener,  &c.,  not  possession  of 

others,  t^. 
8. 13,  possession  of  younger  brother  not  possession  of  heir, 

747. 
s.  14,  acknowledgment  in  writing  equivalent  to  possession,  ib. 
8. 16,  saving  clause  as  to  disabilities,  t^. 
8.  17,  limitation  of  saving  clause,  ib, 
s.  18,  further  limitation,  748. 
8. 19,  places  no  to  be  deemed  beyond  seas,  ib. 
s.  20,  other  estate  in  same  land,  t^. 
s.  21,  where  tenant  in  tail  barred  remainder- man  also,  ib. 
s.  22,  possession  adverse  to  tenant  in  tail  runs  against  re- 
mainder-man, 749. 


Ixxxviii  TABLE  OF  STATUTES  CITED. 

3  &  4  Will.  lY.  c.  27,  ».  23,  pottetsioii  under  astunuioe  by  tenant  in  taO,  749. 

I.  28,  mortgagors,  when  barred,  id, 
B.  29,  apiritaai  corporationB,  limitation  as  to  right  of  entry, 

&c.,  750. 
a.  34,  right  to  the  land,  when  extinguished,  751. 
s.  3S,  effect  of  receipt  of  rent,  ib» 
a.  36,  abolition  of  real  actions,  692  n. 
a.  39,  no  descent,  disoontinnanoe,  or  warranty  to  bar  right  of 

entry,  738. 
8.  42,  limitation  of  actiona  for  arrears  of  rent,  538, 628. 

and  of  distresses,  679. 
s.  43,  tithes,  limitation,  1313. 
c.  42,  s.  1,  empowering  jadges  to  make  new  mlea,  156,  929, 1334. 
s.  2,  trespass  may  be  maintained  by  and  against  execators  for 
injuries  done  to  property  in  lifetime  of  the  person  de- 
ceased, 800,  806. 
s.  3,  limitation  of  actiona  of  debt,  and  of  covenant,  and  actiona 

for  penalties,  71  n.,  538,  587,  8,  622,  628. 
a.  4,  provision  in  favour  of  infants,  &c.,  622. 
s.  7,  what  is  beyond  the  seas,  152,  3. 
a.  8,  plea  in  abatement  must  state  residence  of  defendant,  121, 

482,  565,  1148. 
s.  9,  plaintiff  may  reply,  discharge  by  bankruptcy,  &o.,  482, 

1148. 
a.  13,  wager  of  law  abolished,  68, 805. 
s.  14,  debt  on  simple  contract  against  executor,  805. 
s.  16,  writ  of  inquiry  under  stat.  8  &  9  Will.  III.  c.  11,  may 

be  executed  before  sheriff,  607  n. 
s.  17,  detinue  triable  before  sheriff,  664. 
s.  21,  payment  of  money  into  court,  12,  31,  140,  546,  929, 

1052,  1071,  1115,  1265. 
s.  22,  local  action  now  triable  in  any  county,  517,  618  n., 

1198,  1325, 1332. 
s.  23,  further  amendments  allowed  at  nisi  prius,  543. 
a.  24,  immaterial  variance  how  corrected,  544. 
s.  28,  allowance  of  interest,  185,  398. 

a.  29,  on  policies  of  assurance,    1028, 

1352. 
in  trespass,  1352. 
in  trover,  1396. 
8.  31,  liability  of  executors  to  costs,  817. 
s.  32,  costs  on  acquittal  and  non  pros,  40. 
s.  37,  8,  executors  may  distrain  for  arrears  of  rent,  675. 
c.  50,  repealing  former  acts  relating  to  shipping,  1224. 
c.  53,  s.  102,  customs — seizure — costs,  1373. 
s.  107,  customs —officers — assault,  30. 
c.  54,  a.  12,  no  ship  admitted  to  be  British  unless  registered  and  na- 
vigated as  such — crew — master,  95, 1224. 
c.  55,  ship  registry  act,  1224. 

s.  2,  shipping :  certificate,  requisites  of,  1229. 
8.  5,  what  ships  are  entitled  to  become  registered,  1226. 
8.  7,  8,  9,  loss  of  privileges,  1227. 
8.  10,  at  what  place  ships  shall  be  registered,  1229. 
8.  11,  to  what  port  ships  shall  be  deemed  to  belong,  ib. 
8.  11,  26,  28,  38,  39,  when  and  how  registry  de  novo  is  to  be 
made,  and  when  a  temporary  certificate  or  license  may 
be  granted,  1237. 
8. 12,  no  foreigners  to  be  owners  unless  members  of  British 

factory,  &c.,  1228. 
8.  13,  14,  to  obtain  registry,  what  is  required  on  the  part  of 

the  owners ;  declaration  required,  1230. 
a.  20,  bond,  ib, 
s.  21,  change  of  master,  1239. 
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3  &  4  WUL  lY.  c.  55,  s.  25,  true  acoouDt  of  ihip,  1232. 

s.  27 f  penalty  for  detention  of  certificate,  1240. 

a.  30,  at  what  place  ahipa  ahall  be  regiatered,  1229. 

8.  31,  34,  35,  36,  37,  41,  42,  43,  tranafer  of  property  in  thipa, 

re|;alationa  concerning,  1232 — 1237. 
I.  32,  into  how  many  parta  property  in  aUpa  la  to  be  dlYided, 

1228. 
a.  33,  only  32  peraona  to  be  ownera  at  one  time,  ib, 
a.  40,  evidence  of  affidavita  and  booka  of  regiatry— ^oopiea  made 

eyidence,  1241. 
a.  43,  mortgage  of  ship  duly  regiatered  not  aifected  by  bank- 
ruptcy of  mor^agor,  232. 
c.  74,  abolition  of  finea  and  recoYcriea,  705  n.,  738. 
a.  56,  bankmpt'a  eatate  tail,  194. 

a.  67,  aaaigneea  of  bankrupt  empowered  to  recover  renta,  &c., 
id. 
c.  98,  a.  2,  ezduaiTe  privilegea  of  Bank  of  England,  322. 
a.  6,  bank  notea  legal  tender,  160. 

a.  7,  three  montha'  bills  exempt  from  nanry  lawa,  343,  582  n. 
o.  104,  freehold  and  copyhold  eatatea,  aaaeta,  610,  799. 
c.  106,  a.  2 — 12,  deacent :  mlea  of  inheritance,  751,  2. 
a.  3,  deviae  to  heir,  611,  751. 

4  &  5  Will.  IV.  c.  22,  a.  1,  2,  3,  apportionment  of  renta,  &c.,  626,  7, 801  n.,  1321. 

c.  83,  tithea— amending  2  &  3  Will.  IV.  c.  100  s  1305. 

c.  89,  amending  3  &  4  Will.  IV.  c.  54,  navigation  act,  95, 1224. 

5  &  6  Will.  IV.  c.  19,  repealed,  except  aa  to  the  regiater-office  of  merchant  seamen, 

1242. 
c.  29,  a.  23,  24,  subdivision  court  in  bankruptcy,  191. 

a.  25,  court  of  review,  and  aubdiviaion  court,  courts  of  record, 
191,  921. 
c.  41,  notea,  billa,  or  mortgages  for'  gaming,  usurious,  &c.  conaider- 
ationa,  not  void,  but  deemed  to  have  been  made  for  illegal 
oonaideration,  342,  572,  582  n.,  1413. 
c.  50,  highway  act,  1350. 
c.  56,  for  regulating  tonnage  of  ahipa,  1224  n. 
c.  59,  a.  4,  5,  feeding  impounded  cattle,  682. 
c.  69,  a.  5,  pariah  landa,  guardians,  702. 

a.  7t  8,  guardians  incorporated,  701. 
c.  74,  a.  2,  tithea— Quakera,  1294. 
c.  75,  tithes — tumipa,  1315, 
c.  76,  municipal  corporation  act, 

a.  1,  charters,  &c.  inconaiatent  with  act  repealed,  1079  n.,  1 1 70. 

a.  13,  qualification  of  burgesaea,  1171. 

a.  14,  exclusive  trading  in  borougha  abolished,  567  n.,  1177. 

a.  35,  inspection  of  papers,  1177. 

8.  49,  election  of  mayor,  1079  n. 

a.  52,  disqualification  of  corporate  officers,  1172. 

a.  69,  notice  of  meetings — quorum  of  council,  1174  n. 

s.  90,  council  to  make  by-laws,  1173. 
c.  83,  a.  3,  costs  in  actions  for  infringing  patenta,  39. 

6  &  7  Will.  IV.  c.  58,  a.  1,  acceptance  of  billa  for  honour,  381. 

c.  71,  for  the  commutation  of  tithes  in  England  and  Wales,  1318,  9, 

1320, 1. 
c.  76,  a.  6,  declaration  to  be  made  by  publisher  of  a  newspaper,  1058. 

a.  8,  certified  copiea  of  declaration,  evidence,  1059. 
c.  85,  marriage  act,  amended  by  7  WilL  IV.  &  1  Vict.  c.  22,  p.  19. 

a.  1,  licenses  of  archbishop,  &c.,  20. 

a.  2,  Quakers  and  Jews,  ib, 

a.  4,  notice  to  regiatrar,  19. 

a.  6,  notice  read  before  guardiana,  ib. 

a.  7,  certificate  of  notice,  20. 

8.  10,  consent  required,  ib. 

8.  11,  licenae  of  registrar,  i6. 
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6  &  7  Will.  lY.  c  85,  ■.  12,  what  acts  required  before  liceiue,  20. 

8.  14,  twenty-one  days  after  notice,  ib, 

t.  20,  ceremonies  required,  ib. 

I.  26,  marriagei  in  chapels,  16  n. 

B.  43,  frandolent  marriage,  20. 
c.  86,  registration  of  marriages,  20,  762. 

c.  105,  msyor  to  continue  in  office  till  successor  has  accepted  the 
office,  1079  n. 

7  Will.  IV.  Be  1  Vict.  c.  22,  amending  marriage  and  regbter  acts,  20. 

8.  24,  notioe  of  marriage  suspended  in  registrar's  office, 

19. 
8.  33,  34,  marriages  in  chapels,  16  n. 
s.  36,  effect  of  notice,  19. 
c.  26,  wills. 

s.  1,  definitions,  895. 

s.  2,  repealing  clause,  896. 

s.  3,  all  property  now  disposable,  ib» 

8.  4,  stamps,  fines,  6cc,  payable  as  before,  897. 

s.  5,  entry  of  wills  on  court  rolls,  fines  to  lord,  ib. 

8.  6,  estates  pur  autre  vie,  when  assets  by  descent,  801. 

s.  7,  testator  must  be  twenty-one,  897. 

s.  8,  wills  of  married  women,  ib. 

s.  9,  how  wills  must  be  executed,  t^. 

s.  10,  appointments  by  will  in  exercise  of  power,  898. 

8.  11,  soldiers  and  seamen's  wills  excepted,  ib. 

8.  12,  provisions  in  11  Geo.  IV.  &  1  WilL  IV.  c.  20,  as  to 

seamen  not  affected,  ib, 
8.  13,  publication  not  required,  ib. 
8.  14,  attesting  witness,  ib. 
s.  15,  gifts  to  attesting  witness  void,  ib. 
8.  16,  creditor  attesting,  good  witness,  899. 
8.  17,  so  executor,  ib, 

8.  18,  will  revoked  by  marriage,  with  exception,  ib. 
8.  19,  not  rcToked  by  presumption,  ib. 
8.  20,  not  revoked  but  by  other  will  or  destroying,  t^. 
8.  21,  alterations  of  no  effect,  ib. 

8.  22,  revoked  will  not  revived,  without  re-execution,  900. 
8.  23,  operation  of  will  not  be  prevented  by  subsequent 

conveyance,  ib. 
8.  24,  will  speaks  from  death,  ib. 
8.  25 ,  residuary  devise  includes  lapsed  and  void  devises,  ib. 
8.  26,  general  devise  includes  copyhold  and  leasehold  as 

well  as  freehold,  t^. 
8.  27,  general  devise  and^  bequest  includes  estate  over 

which  testator  has  general  power  of  appointment, 

901. 
8.  28,  devise  without  words  of  limitation  passes  fee,  ib. 
8.  29,  words  "  die  without  issue  **  mean  without  issue 

living  at  the  death,  t^. 
8.  30,  where  devise  of  real  estate  to  trustee  or  executor 

passes  fee  simple,  ib. 
8.  31,  how  unlimited  devise  to  trustees  shall  operate,  ib. 
s.  32,  where  devises  of  estate  tail  do  not  lapse,  ib, 
8.  33,  where  gifts  to  children  leaving  issue  shall  not  lapse, 

ib, 
8. 34,  act  does  not  extend  to  wills  made  before  Ist  January, 

1838;  902. 
8.  35,  nor  to  Scotiand,  ib. 
c.  28,  declaratory  law  for  protection  of  mortgagees,  750. 
G.  33,  post-office,  433. 
c.  69,  amending  tithe  commutation  act,  6  &  7  Will.  IV.  c.  71 ; 

1320. 
8.  8,  mode  of  assessment,  ib. 
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7  Will.  IV.  &  1  Yict.  c.  69,  •.  10,  agroementa  in  lien  of  eompoBitlon,  1320. 

c.  73,  empowering  qneen  to  confer  certain  powera  on  trading 

oompaniea,  1139. 
c.  78,  s.  1,  election  not  Toid  for  want  of  title  in  preaiding  officer, 
1165. 
a.  23,  qno  warranto  to  be  brought  within  twelve  montha, 

1167,  1178  n. 
a.  25,  corporation  not  diaaoWed  by  non-election  of  mayor, 

&c.,  1170. 
a.  26|  powen  of  atat.  11  Geo.  IV.  c.  4,  extended  to  elec- 

tiona  under  5  &  6  WilL  IV.  o.  76  ;  1080  n. 
a.  49,  grant  of  charten,  1171  n. 
c.  80,  biUa  of  exchange  payable  at  or  within  tweWe  montha 

exempted  from  uanry  lawa,  343, 582  n. 
c.  89,  amended  lawa  relating  to  burning  or  deatroying  buildinga 
and  ahipa,  1241. 

1  &  2  Viet.  c.  10,  contracta  by  aaaodationa  having  apiritnaV  peraona  membera,  59  n., 

329. 
c.  64,  merger  of  tithea,  1320. 
c  74,  reooTcry  of  tenementa  nnder  20/.  rent,  702. 
o.  96,  membera  of  banking  co-partnerahipa,  aetiona  by  and  againat,  1151. 
c.  100,  continuing  power  to  judgea  to  make  rulea,  &o.,  106. 
c.  110,  a.  1,  abolition  of  aireat  on  meane  proceaa,  603. 

a.  3,  arreat  of  defendant  about  to  quit  England,  t^. 

a.  8,  cradltor  filing  affidavit  of  debt,  act  of  bankruptcy,  218. 

a.  9,  warrant  of  attorney  to  oonfeaa  Judgment  muat  be  atteated  by 
an  attorney,  247  n« 

a.  11,  judgment— execution  of  all  landa,  oopyholda,  &o.,  214. 

a.  19,  memorandum  of  judgment,  794  n. 

a.  39,  filing  petition  in  inaolvent  court,  act  of  bankruptcy,  220. 

a.  80,  diai&aige  of  inaolTent  fh>m  annuidea,  547. 

a.  91,  new  contract  after  diacharge  of  inaolvent  barred,  56. 

2  &  3  Vict  c.  11,  a.  1,  doaing  docketa  of  judgment,  794  n. 

a.  2  &  4,  entering  judgmenta,  ib. 

a.  12,  conveyanoea  by  bankrupt  valid  notwithatanding  prior  act  of 

bankruptcy,  if  without  notice,  249. 
a.  13,  puroiiaae  from  bankrupt  not  to  be  impeached,  unleaa  oom- 
miaaioa  within  twdve  montha,  249,  253. 
c  29,  contracta,  dealinga,  &c.  with  bankrupt  valid  notwithatanding  prior 

act  of  bankruptcy,  if  without  notice,  250. 
e.  35,  a.  3,  game  certiflcataa,  914. 

a.  4,  Ucenaea  to  deal  in  game,  ib, 
c.  37,  billa  of  exchange  payable  within  twelve  montha,  and  other  loana 

exempted  from  uanry  lawa,  343,  582  n. 
e.  45,  amending  5  &  6  Will.  IV.  c.  50;  1350. 
c  60,  extending  11  Geo.  IV.  &  1  WiU.  c  47  ;  612,  4. 
c  62,  meiger  of  tithea,  1320. 

3  &  4  Vict.  c.  5,  fepeJing  13  Geo.  II.  c.  19,  horae«racing,  94,  1417. 

c  15,  tithea,  1320. 

c  24,  ftivoloua  aetiona— ooata  where  damagea  leaa  than  40ff.,  25 »  38,  39, 

936,  1060,  1269,  1353,  1396. 
.  c.  47,  partial  repeal  of  9  Ann.  c.  20  ;  1096. 
c.  56,  Eaat  India  ahipa,  1224  n. 
c.  68,  pilota,  1019n. 

c.  72,  a.  1,  certificate  of  marriage  out  of  diatrict,  20. 
c.  82,  amending  1  &  2  Vict.  c.  110,  judgmenta,  794  n. 
c.  92,  a.  1,2,  4,  6,  20,  non-parochial  regiaten,  evidence,  13. 

4  lie  5  Vict  c.  14,  apiritual  peraona  partnen  in  joint-atock  companies,  59  n.,  329. 

c.  36,  tithea,  1294. 

e.  51,  amending  5  &  6  WiU.  IV.  o.  50 ;  1350. 

c.  57,  bribery,  evidence  of  agency,  642. 

5  &  6  Vict  c.  7,  explaining  atat  20  Geo.  II.  c.  19 ;  1104  (x). 

e.  18,  amendii^f  aUt  5  &  6  WiU.  IV.  c.  69 ;  702. 
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5  &  6  Vict.  c.  39,  pledges  by  factori,  819. 

8.  1,  bona  fide  adyaDcea  made  to  factors  valid,  831. 
8.  2,  &  3,  bond  fide  deposits  in  exchange  protested,  832. 
s.  '4,  meaning  of  terms  "document  of  title,"  "  intrusted,"  &c.  832,  3. 
s.  5,  agent's  ciyil  responsibility  not  diminished,  833. 
c.  54,  s.  2,  confirming  parochial  agreements  for  rent-charges,  1319. 
s.  6.  power  to  exchange  lands  for  tithes,  1321. 
s.  7,  power  to  confirm  old  agreementsgivinglands,&c.,fortithe8,t^. 
s.  11,  fixing  half-yearly  days  of  payment  of  rent-charge,  1320. 
s.  14,  power  to  alter  apportionment,  1321. 

s.  18,  avowry  in  replevin  on  distress  for  rent-charge,  payable  under 
the  tithe  commutation  act,  1209. 
c.  97,  8.  1,  repealing  clauses  of  local  and  personal  acts,  giving  doable  or 
treble  costs,  922,  n. 
i.  2,  repealing  clauses  of  public  acts,  giving  doable  or  treble  costs, 

922  n.,  1208. 
8.  4,  notice  of  action  must  be  given  one  calendar  month  at  least, 
98  n.,  923  n. 
c.  98,  8.  31,  action  on  the  case,  for  escape,  628. 

c.  104,  municipal  corporations  amendment  act,  1079  n.,  1162  n.,  1170  n. 
c.  107,  passengers  in  merchant  vessels,  1241. 
c.  116,  relief  of  insolvent  debtors,  195  n. 

c.  122,  B.  3,  chancellor  may  dispense  with  the  petitioning  creditor's  bond, 
265. 
8.  7,  limitation  of  liability  throogh  act  of  bankruptcy,  198,  249. 
8.  8,  concerted  acts  of  bankruptcy,  194,  209. 
s.  9,  petitioning  creditor's  debt,  227. 
s.  10,  who  are  traders  within  bankrupt  laws,  197. 
s.  11,  creditor  filing  aflSdavit  of  debt,  218. 
8.  13,  debtor  not  attending  summons,  219. 
s.  14,  signing  an  admission  of  demand,  ib» 
s.  15,  admitting  part  of  demand,  and  not  paying,  &c.,  ib, 
s.  16,  refusal  to  sign  demand,  what,  220. 
8.  17,  attested  admission  of  debt,  made  out  of  court,  ib. 
8.  20,  not  paying,  &c.  judgment  debt,  act  of  bankruptcy,  ib. 
8.  21,  disobeying  order  of  court  of  equity,  &c.  for  payment  of 

money,  act  of  bankruptcy,  221. 
8.  22,  filing  declaration  of  insolvency,  an  act  of  bankruptcy,  217. 
8.  23,  notice  to  the  bankrupt  before  advertisement,  192. 
8.  24,  bankrupt  not  commencing  action  after  notice,  ib. 
8.  26,  actions  by  assignees  of  bankrupt,  255. 
8.  30,  power  of  commissioners  to  break  open  houses,  &c.,  1344. 
8.  31,  actions  by  assignees  against  a  partner,  262. 
8.  37,  effect  of  certificate,  265,  6,  8. 
8.  38,  certificate  void,  when,  277. 

8.  39,  certificate  need  not  be  signed  by  creditors,  266,  277. 
8.  42,  bankrupt  pleading  certificate,  266. 
8.  43,  promise  subsequent  to  suing  out  fiat  must  be  in  writing 

276. 
8.  64,  court  of  review  formed  by  one  judge,  191  (a). 
8.  66,  power  of  a  commissioner  of  the  court  of  bankruptcy,  921. 
s.  67,  petitioning  creditor's  affidavit,  265. 

6  &  7  Vict.  c.  30,  punishment  for  releasing  impounded  cattle,  686. 

c.  45,  bills  of  exchange  having  less  than  twelve  months  to  run  exempt 

from  the  usury  laws,  344,  582  n. 
c.  66,  secret  warrants  of  attorney,  247. 
o.  67,  8.  1,  of  demurrer  to  the  return  to  a  mandamus,  109^  n.,  1099. 

8.  2,  of  the  writ  of  error  upon  judgment  on  demurrer  to  the  return, 

1099. 
8.  3,  no  suit  to  be  instituted  for  anything  done  in  pursuance  of  any 
peremptory  writ  of  mandamus,  1100. 
c.  73,  attorneys,  165. 

8.  1,  repealing  former  acts,  166,  230. 
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6  &  7  Vict.  c.  73f  B.  2,  qualification  of  attorney,  166. 

8.  15,  16,  17,  18,  admission  of  attornies,  165  n. 
8.  22,  23, 26,  attorney's  certificate,  165  n.,  166. 
8.  27,  signing  the  roll,  166. 
8.  37,  38,  attorney's  bUls,  167,  8,  9,  170. 
8.  39,  bills  chargeable  on  executors,  170. 
s.  40,  41,  43,  of  referring  bills,  171. 
c.  85,  eyidence,  397,  450,  1,  883  n. 
c.  89,  amending  municipal  corporations  act,  1079  n.,  1162  n.,  1170  n. 

8.  1,  election  of  mayor  not  to  be  yoid  through  any  defect  in  his 

election  to  office  of  alderman,  &c.,  1167,  8. 
8.  4,  as  to  proceedings  now  pending  in  Queen's  Bench,  1168. 
8.  5,  for  expediting  proceedings  in  mandamus  by  quo  warranto  as  to 
corporate  offices  in  boroughs,  1078, 1089  n.,  1168, 1178  d. 
c.  96,  8.  1 ,  libel,  apology  given  in  evidence  in  mitigation  of  damages, 
1054,  1266. 
8.  2,  payment  of  money  into  court  in  libel,  1052,  3. 
s.  4,  5,  6,  indictment  for  libels,  1061. 
8.  6,  effect  of  plea  of  not  guilty,  1054. 

7  &  8  Vict.  c.  3,  suspending  actions  for  penalties  for  gaming,  1417. 

c.  21,  marine  insurances,  stamp  duties  on,  334,  953  n. 

c.  29,  night  poaching  act,  910. 

c.  32,  tender  of  bank  of  England  notes,  160. 

8.  7,  notes  of  the  bank  of  England  free  from  stamp  duty,  333. 

8.  27,  privileges  of  bank  of  England,  p.  322. 

8.  10,  11,  who  may  issue  bank  notes,  ib. 

8.  12,  banker  ceasing  to  issue  bank  notes,  323. 

8.  26,  banking  company  may  issue  bills  not  payable  to  bearer  on 
demand,  ib. 
c.  56,  marriages  in  district  churches,  19. 
c.  58,  suspending  actions  for  penalties  for  gaming,  1417. 
0.  70,  for  facilitating  arrangements  between  debtors  and  creditors,  195  n. 
c.  76,  transfer  of  property,  845. 

8.  3,  assignment,  &c.  of  lands  must  be  by  deed,  494  n.,  506. 

8.  4,  lease  or  surrender  in  writing  must  be  by  deed,  624,  768, 
1398  n. 

8.  6,  effect  of  words  **  grant,"  **  exchange,"  in  a  deed,  477. 

8.  12,  merger  of  reversion,  effect  of,  505. 
c.  81,  marriages  in  Ireland,  23. 
c.  96,  amending  insolvent  debtors'  act,  5  &  6  Vict.  c.  116 ;  195  n. 

8.  18,  distress  for  rent  after  petition  filed  for  protection  from  pro- 
cess, available  for  one  year's  rent  only,  668. 

8.  41,  adjudication  of  bankruptcy  on  petition  to  lord  chancellor 
after  filing  declaration  of  insolvency,  217. 

s.  69,  party  making  distress  under,  not  to  be  deemed  a  trespasser, 
when,  687,  688. 
c.  110,  joint'Stock  companies  act,  1139. 

8.  45,  power  of  joint-stock  companies  to  draw  bills,  323. 
c.  Ill,  bankruptcy  of  joint-stock  companies,  221,  1139. 

8.  2,  bankruptcy  of  company  not  bankruptcy  of  individual  member, 
222. 

8.  4,  5,  6,  7,  acts  of  bankruptcy,  222,  3,  4. 

8.  8,  9,  10,  actions  by  and  against  bankrupt  companies*  224,  5,  255. 

8.  11,  bankrupt  law  to  extend  to  companies,  225. 
c.  112,  merchant  seamen's  wages,  1242. 

8.  2,  contract  with  seamen  for  wages — register-ticket,  &c.  1242. 

8.  3,  form  of  the  agreement,  1243. 

8.  4,  penalties  for  transgressing  rules,  ib. 

8.  5,  seaman's  lien  upon  the  ship,  not  taken  away,  ib, 

8.  6,  penalties  for  deserting,  &c.,  ib, 

8.  7,  penalty  for  absenting,  quitting  the  ship,  &c.,  1244. 

8,  8,  how  forfeiture  to  be  ascertained,  ib, 

s.  9,  forfeiture  for  desertion,  ib. 
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7  &  8  Viet.  c.  1 12,  s.  10,  as  to  debts  and  effects  of  seamen  ineaned  after  signing  the 

agreement,  1244. 
8. 11,  copy  of  the  agreement  to  be  evidence,  time  when  wages  are 

to  be  paid,  1243. 
B.  13,  penalty  for  master  not  giving  seamen  their  register-tickets, 

&c.  1244. 
s.  14,  mode  of  obtaining  immediate  payment  of  wages,  1245. 
s.  15,  seaman's  remedy  before  a  J.  r.  for  wages  up  to  20^.,  1243, 

1250. 
8.  16,  master's  remedy  in  case  of  bankruptcy  of  owner,  1243. 
s.  17,  crew  to  be  sent  home  when  ship  sold  at  a  foreign  port,  1245. 
s.  19,  register-office  to  be  continued,  t^. 
8.  20,  who  are  to  procure  register-tickets,  U. 
8.  31,  as  to  disposal  of  effects  of  seamen  dying  abroad,  ib, 
8.  37,  master  must  have  apprentices  on  board,  ib, 
s.  46, 47,  49,  as  to  discharge  of  any  of  the  crew  abroad,  t^. 
s.  50,  entering  into  the  royal  navy,  not  a  desertion,  1244. 
8.  54,  shipping  seamen  at  foreign  port,  1245. 
8.  61,  act  not  to  extend  to  colonial  vessels,  when,  ib, 
s.  62,  mode  of  recovering  penalties  imposed  by  the  act,  ib, 
c.  113,  joint-stock  banks'  regulation,  225, 1140, 1152. 
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THE     NEW     RULES 


RKFBRRVD   TO   IN   THIS   WORK. 


1  Will.  IV.  1831,  Trinity  Term  (a),  s.  6,  particnlara  of  demand,  &c.,  71, 157,  556. 

8.  11,  lerrice  of  declaration  in  ejectment,  723. 
Schedule.     Forms  of  declarations  on  bills,  notes,  &c.,  387. 

2  WiU.  IV.  18.32,  Hilary  Term  (6). 

Reg.  I.  s.  27,  bail  in  ejectment,  amount  of  recognisance,  772. 
s.  28,  action  on  bail-bond,  where  brought,  600. 
s.  29,  signing  judgment  in  such  action,  603. 
s.  76,  pnccipe  for  writ  of  habere  facias  unnecessary,  771. 
8.  99,  compounding  penal  action  when  part  of  penalty  goes  to  crown, 

631. 
s.  104,  costs  when  money  is  paid  into  court  in  actions  which  are 
oonsolidated,  991. 
Reg.  4,  original  writ  not  to  be  repeated  in  declaration,  726. 
4  WiU.  IV.  1834,  Hilary  Term  (e). 
Pleadings  in  general. 

Rag- 1,  s.  1,  title  of  declaration  and  pleadings,  162  n. 
s.  2,  pies  of  puis  darrein  continuance,  141,  81  !• 
s.  5,  several  counts,  or  pleas,  &c.,  when  allowed  or  not,  70,  106, 431, 
445,  533,  587,  804  n.,  1203,  1208,  1312,  1332,  1344,  1350, 
1405. 
s.  7,  costs  of  several  counts,  or  pleas,  &c.,  when  not  established  upon 

the  trial,  1353. 
s.  8,  venue  not  to  be  stated  in  body  of  declaration,  1198. 
s.  21,  special  chancter  of  parties  not  in  issue,  unless  specially  denied, 
815. 
In  particular  actions. 
Reg.  I.  Assumpsit. 

s.  I,  effect  of  plea  of  non-assumpsit,  122,  1406. 
s.  2,  this  plea  inadmissible  in  action  on  biU  or  note,  391. 
Reg.  II.  CoTcnant  and  debt* 

s.  1,  effect  of  plea  of  non  est  factum,  542,  560. 
s.  2,  plea  of  nil  debet  abolished,  48,  625  ;  but  9ee  1312. 
s.  3,  effect  of  plea  of  never  indebted,  556. 
Reg.  III.  Detinue— effect  of  plea  of  non  detinet,  665.  See  Maean  v.  Fameii^ 
12  M.  &  W.  684 ;  and  Addenda,  p.  civ. 


(a)  ThMe rales  wlU  b«  fouid  tn  3  B.  &  Ad.  788:  7  Blngh.  774)  5  Mook  ft  P.  818)  1  Cr.  ft  J.  488 ; 
1  TNt.  530. 
ib)  3  B.  Ad.  874;  8  Bingh.  388)  1  M .  ft  8e.  4U }  3  Cr.  ft  J.  167 ;  3  Tyr.  841. 
(0  ft  B.  ft  Ad.  1 ;  8  Ner.  ft  If .  1 ;  10  Blngh.  468}  4  M .  ft  Scott,  131 ;  3  Cr.  ft  M.  1 »  4Tyr.  ad  fio. 
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4  WiU.  IV.  1834,  HUary  Term— emiinued, 
Reg.  IV.  Case. 

8.  1,  effect  of  plea  of  Not  Gaiity,  433,  1052,  1132, 1265,  1380. 
s.  2,  all  matters  in  confeasion  and  avoidance  to  be  specially  pleadeid, 
433,  1380. 
Reg.  V.  Trespass. 

8.  1,  locus  in  quo,  how  designated  in  trespass,  quare  clansnin  fregit, 

1333. 
8.  2,  effect  of  plea  of  **  not  guilty  '*  in  such  action,  1335. 
s.  5,  plea  of  right  of  common  of  pasture,  449. 
Same  Term.     Rules  relating  to  practice. 

8.  1 ,  delivery  of  pleadings,  &c.  subsequent  to  declaration,  737. 
B.  8,  plea  of  judgment  recovered  in  another  court  must  state  date, 
&c.  in  margin,  617. 
1  Vict.  1837,  Hilary  Term  (d). 

Delivery  of  plea  in  ejectment,  731. 
1  Vict.  1837,  Trinity  Term  («). 

General  issue,  *'  by  statute,"  31 ,  929. 

plea  of  payment  of  money  into  court,  140. 
credit  given  in  particulars  of  demand,  71,  136,  390. 
payment  must  be  pleaded  in  bar,  136,  557. 
proceedings  after  payment  into  court,  141. 
staying  proceedings  in  actions  on  bills,  351,  390. 

3  Vict.  1839,  Michaelmas  Term  (/). 

Quo  warranto,  1163. 

4  Vict.  1840,  Hilar/ Term.  (^). 

Ejectment,  730. 


(d)  7  A.  &  E.  973. 

(ff)  4  Blngh.  N.  C.  616}  4  M.  &  W.  8;  8  N.  &  P.861  j  8  A.  ft  E.  270. 

(/)  II  A.&R.  3;  SP.  &D.  1. 

ig)  3  M.  &  Or.  339;  2  Scott'i  N.  R.  480 ;  1  Q.  B.  1  j  4  P.  &  D.  632. 


ERRATA. 

P.  46  (Of  for  Whitchott  read  Whitchcott. 
P.  148  («),  for  Gethin  read  Gething. 
P.  714  (o),  for  Rdehos  read  Rhodes. 
P.  821  («),  for  Hindiff  read  Hinchcliff. 
P.  1157,/orp.  1577  rearf  1157. 
P.  1169,  for  116  read  1169. 

P.  1198,  1.  25,  **  This  obUgation  on  the  defendant," /o^  "defendant," 

read  **  plaintiff." 
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As  &  IS*  • 

Add.  E.  R. 

Aleyne    . 
Ambl. 

And. 

Andr. 

A.  P.  B.  Damp 
L.  I.  L. 

icr  M 

SS.l 

Aston'a  Ent. 

Atk. 

Bae.  Abr. 

Da    9l    A..      • 

B.  &  Ad. 

B.  9t  C.  • 

Batty       . 
BeaT. 

Baaw. 

Bingh.     . 
Bmf(b.  N.  C. 
BL  Comm. 

BL  H.     . 

BL  R.     . 

BH. 

Bli.  N.  S. 

Boa.  &  Pol. 

Bos.  &  Pol.  N< 

.R. 

B.   P.  D.  . 

Bro.  Abr. 

Broderip 
Brad.  &  Bingh 
Bro.  Ca.  C.      . 

Bro.  P.  C. 

Brown).  • 

Boll.  N.  P.      . 

Bttlst.      . 

Biuib. 

Bam.  E.  L.     . 

Borr. 

Borr.  S.  C.      . 

Campb.  .         . 
Cartb.     . 

Ca.  Temp.  Holt 
(/•  T.  H*          • 

Adolphns  and  Ellis's  Reports. 
AdJams*8  Ecclesiastical  Reports. 
Aleyne*8  Reports. 
Ambler's  Reports. 
Anderson's  Reports. 
Andrews's  Reports. 

Ashhurst,  J.,  Paper  Book  (1). 

Aston's  Entries. 

Atkyns's  Reports. 

Bacon's  Abridgement. 

Bamewall  and  Aldcrson's  Reports. 

Barnewall  and  Adolphns's  Reports. 

Bamewall  and  Cresswell's  Reports. 

Batty's  Irish  Reports. 

Beavan's  Reports. 

Beawes's  Lex  Mercatoria. 

Bingham's  Reports. 

Bingham's  New  Cases. 

Blackstone's  Commentaries. 

Henry  Blackstone's  Reports. 

Mr.  Justice  Blackstone's  Reports. 

Bligh's  Reports  of  Cases  in  the  Honse  of  Lords. 

Bligh's  New  Series. 

Bosanquet  and  Puller's  Reports,  in  3  toIs. 

Boeanqnet  and  Puller's  New  Reports. 

Paper  Book  of  Bnller,  J.  (2). 

Brooke's  Abridgment. 

Broderip's  Reports. 

Broderip  and  Bingham's  Reports. 

Brown's  Reports  of  Cases  in  the  Conrt  of  Chancery. 

Brown's  Cases  in  Parliament. 

Brownlow's  Reports. 

Bnller's  Nisi  Prins. 

Buls-rode'i  Reports. 

Bnnbury's  Reports. 

Bum's  Ecclesiastical  Law. 

Burrows'  Reports. 

Burrows'  Settlement  Cases. 

Campbell's  Nisi  Prius  Cases. 

Carthew's  Reports. 

Cases  in  the  time  of  Holt,  Chief  Justice  of  King's  Bench. 

Cases  in  the  time  of  Lord  Hardwicke. 


(1)  These  MSS.  consist  of  the  Paper  Books  of  AMhhur§tf  J.,  BuUer,  J.,  Latrrfnce, 
J.,  and  Dampier,  J.,  in  an  nninterrapted  seriea  from  T.  T.  9  Geo.  III.,  to  M.  T.  5G 
Geo.  III.  'They  are  in  Lincoln's  Inn  Library,  and  are  referred  to  in  the  following 
pages  as  P.  B.  Dampitr,  MSS.  L,  I.  L.,  preceded  by  the  initial  of  the  judge. 

(2)  See  note  (1). 

▼OL.  I.  g 
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C.  T.  N. 

C.  T.  T. 

CI.  &  Fi. 
Clayton  . 
Clift 

Co.  R.    • 
Co.  Ent. 
Co.  Lit.  . 
Co.  B.  L. 
CoU. 
Com.  R. 
Com.  Dig. 
Comb.     • 
Cowp. 
Cox 

Cro.  Car. 
Cro.  Elix. 
Cro.  Jac. 
Cr.  &  J. 
Cr.  &  Mee. 
Cr.  M.  &  R. 
Cr.  &  P. 
Curt.  £cc.  Rep 
Dalton's  Shff. 
DaT. 
Degge 
Doct.  PL 
Doct.  &  Stud. 
Dong. 
Dowl.  P.  C. 

D.  P.  B. 
D.  &  R.  . 
Dyer 

East,  P.  C. 
Eaat 
Eden 

Eq.  Ca.  Abr. 
Esp.  N.  P.  C. 
Fitzgib.  . 
Fill.  Abr. 
F.  N.  B. 
Fort. 
Freem.    . 
6.  &  D.  . 
Gilb.  Debt 
Glib.  R.  . 
Glib.  C.  B. 
GUb.  Eyid. 
Gouldsborough 
Gow's  N.  P.  C 
Gundry   . 
Gwm. 

Hagg.  Cons. 
Hagg.  Ecc.  R. 
Hale  H.  C.  L. 
Hard. 


Cases  in  the  time  of  Lord  Chancellor  Northington. 

Cases  in  the  time  of  Lord  Chancellor  Talbot. 

Clark  and  Finnelly's  Reports  in  House  of  Lords. 

Clayton's  Reports. 

Clift's  Entries. 

Coke's  Reports. 

Coke's  Entries. 

Coke  upon  Littleton. 

Cooke's  Bankrupt  Law. 

Collyer's  Reports,  V.  C.  Knight  Bruce. 

Comyn's  Reports. 

Comyn's  Digest. 

Comberbach's  ReportSi 

Cowper's  Reports  in  the  King's  Bench. 

Cox's  Chancery  Cases. 

Croke's  Reports  in  time  of  Charles  Tst. 

Croke's  Reports  in  time  of  Elizabeth. 

Croke's  Reports  in  time  of  James  1st. 

Crompton  and  Jenris's  Reports. 

Crompton  and  Meeson's  Reports. 

Crompton,  Meeson  and  Roscoe's  Reports. 

Craig  and  Phillips'  Reports. 

Curteis's  Ecclesiastical  Reports. 

Dalton's  Sheriff. 

Davis's  Reports. 

Degge's  Parson's  Companion. 

Doctrina  PlacitandL 

Doctor  and  Student. 

Douglas's  Reports  in  King's  Bench. 

Dowling's  Practice  Cases. 

Dampier,  J.,  Paper  Book  (3). 

Dowling  and  Ryland's  Reports  in  King's  Bench. 

Dyer's  Reports. 

East's  Pleas  of  the  Crown. 

East's  Reports  in  King's  Bench. 

Eden's  Reports. 

Equity  Cases  Abridged. 

Espinasse's  Nisi  Prius  Cases. 

Fitzgibbon's  Reports. 

Fitzherbert's  Abridgment. 

Fitzherbert's  Natura  Brevium. 

Fortescue's  Reports. 

Freeman's  Reports. 

Gale  and  Davison's  Reports. 

Gilbert's  Treatise  on  Debt. 

Gilbert's  Reports. 

Gilbert's  History  of  Common  Pleas. 

Gilbert's  Evidence. 

Gouldsborough 's  Reports. 

Gow's  Nisi  PnuB  Cases. 

Gundry  MSS.  (4) 

GwiUim's  Tithe  Caaes. 

Haggard's  Consistory  Reports. 

Haggard's  Ecclesiastical  Reports. 

Hale's  History  of  the  Common  Law. 

Hardress's  Reports. 


(3)  See  note  (1),  p.  zcvii. 

(4)  These  MSS.  were  purchased  of  Nathaniel  Gundry,  Esq.,  the  only  son  of  Mr. 
Justice  Gundry,  by  whom  the  notes  were  taken  ;  and  will  be  found  in  Lincoln's  Inn 
Library. 
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Hare 

Hawk.  P.  C. 

B.  Bl.     . 

Hob. 

Holt 

Holt't  N.  P. 

Inst 

Jac. 

J«  &  Inr  •  • 

Jon.  T.    . 

Jones,  W. 

Keb. 

Keen 

Kenyon  • 


J.  (N.  S.) 
Lord  Raym. 
Leon. 
Ler. 

Lib.  Asa. 
lib.  InU 
LUl.  Ent. 
L.LL. 
Lit. 

L.P.  B. 
Latv. 
M'Clel.  . 
M.  &T. 
Madd.     . 
M.  &  Gr. 
March 
Blanh,  R. 
Marsh.    . 
M.  &  S. 
M.  &  Ry. 

JH.  Ot  wW  * 

Mer. 

Middz.  Sit. 
Mod.      . 
Mod.  Ent. 
Mont.  &  A. 
Mont.  &  B. 
Mont.  &  Ch. 
M.  D.  &  D. 
Mont.  &  M'A. 
M.  &  Malk. 
M.  &  Rob. 
Mo.  &  P. 
Moore  (C.  P.) 
M.  K  Sc. 
Moor 
M.  &  Cr. 
M.  &K. 
Not.  &  Man. 
Ner.  &  P. 
N.  R. 
Noy 
Owen 
Valm.      . 
Park.       . 


Hare's  Reports,  V.  C.  Wigram. 

Hawkins's  Pleas  of  the  Crown. 

Henry  Blaekstone's  Reports. 

Hobart's  Reports. 

Reports  Temp.  Holt,  C.  J.,  of  the  King's  Bench. 

Holt's  Nisi  Prios  Cases. 

Coke*B  Institntes. 

Jacob's  Reports. 

Jacob's  and  Walker's  Reports. 

Sir  Thomas  Jones's  Reports. 

Sir  W.  Jones's  Reports. 

Keble's  Reports. 

Keen's  Reports. 

{Notes  by  Lord  C.  J.  Kenyon,  when  at  the  Bar,  Edited 
by  Hanmer. 
Law  Journal,  New  Series. 
Lord  Raymond's  Re|>orts. 
Leonard's  Reports. 
Levins's  Reports. 
Liber  Assisamm. 
Liber  Intrationnm. 
Lilly's  Entries. 
Lincoln's  Inn  Library. 
Littleton's  Tenures. 
Psper  Book  of  Lawrence,  J.  (5). 
Lntwyche's  Reports. 
M'Cleland's  Reports. 
M'Cleland  and  Yomige's  Reports. 
Maddock'a  Chancery  Reports. 
Manning  and  Granger's  Reports. 
March's  Reports. 
Marshall's  Reports. 
Marshall  on  Insurances. 
Manle  and  Selwyn's  Reports. 
Manning  and  Ryland's  Reports. 
Meeson  and  Wdsby's  Reports. 
MeriTsle's  Reports. 
Sittings  for  Middlesex,  at  Nisi  Prios. 
Modem  Reports. 
Modem  Entries. 
Montagn  and  Ayrton's  Reports. 
Montaga  and  Bligh's  Reports. 
Montagu  and  Chitty. 

Montaga,  Deacon,  and  De  Gex's  Reports. 
Montagn  and  M' Arthur's  Reports. 
Moody  and  Malkin's  Reports. 
Moody  and  Robinson's  Reports. 
Moore  and  Payne's  Reports. 
Moore's  Common  Pleas  Reports. 
Moore  and  Scott's  Reports. 
Sir  Francis  Moor's  Reports. 
Mylne  and  Craig's  Reports. 
Mylne  and  Keene's  Reports. 
Nevile  and  Manning's  Reports. 
Nevile  and  Perry's  Reports. 
Bosanqnet  and  Puller's  New  Reports. 
Noy's  Reports. 
Owen's  Bieports. 
Palmer's  Bieports. 
Parker's  Reports. 


(5)  See  ante,  note  (1),  p.  zcvii. 
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Park's  Ins.      . 

Parky  J.  A.  on  Insnrance. 

Peake's  Ad.  Ca. 

Peake's  Additional  Cases. 

Peake's  N.  P.  C. 

Peake's  NUi  Prius  Cases. 

P.  &  D.  . 

Perry  and  Davison's  Reports. 

PhiU.      . 

PhiUips'  Reports. 

PhiU.  Ecc.  Rep. 

PhUUpps'  Ey. 

PhilUpps  on  Evidence. 

Plowd.    . 

Plowden's  Commentaries. 

PoUexf.  . 

PoUexfen's  Reports. 

Postleth.  Diet. 

r  Postleth wayt's  Universal  Dictionary  of  Trade  and  Com 
'  \       merce. 

Pree.  in  Chanc. 

Precedents  in  Chancery. 

Pri. 

Price's  Reports  in  the  Coort  of  Exchequer. 

P.  Wms. 

Peere  WiUiams'  Reports. 

K«  A» 

RoUe's  Abridgments. 

Rast.  Ent. 

Rastall's  Entriea. 

Raym.     . 

Lord  Raymond's  Reports. 

ivaym.  T.         • 

Sir  Thomas  Raymond's  Reports. 

Rep. 

Sir  E.  Coke's  Reports. 

Rep.  Ch. 

Reports  in  Chancery. 

Rich.  C.  P.      . 

Richardson's  Practice,  Common  Pleas. 

R.  T.  H. 

Reports  time  of  Hardwicke,  C.  J.  B.  R. 

R.  T.  H. 

.      Reports  time  of  Holt,  C.  J.  B.  R. 

Rob.  A.  R. 

Robinson's  Admiralty  Reports. 

Rol.  Abrid.     . 

RoUe's  Abridgment. 

Rol.  R.  . 

RoUe's  Reporto. 

Rose 

Rose's  Cases  in  Bankruptcy. 

Ron.  Eject.     . 

Runnington's  Ejectment. 

Rass. 

RusseU's  ReporU. 

Ross.  &  M.     . 

RusseU  And  Mylne's  Reports. 

Ry.  &  M. 

Ryan  and  Moody's  Nisi  Prius  Reports. 

Salk.       . 

Salkeld's  Reports. 

Sannd. 

Saunders's  B^ports. 

Say. 

Sayer's  Reports. 

Sch.  &  Lef.     . 

Schoale  and  Lefroy's  Reports. 

Soott 

Scott's  Reports,  C.  P. 

Scott's  N.  R.  . 

Scott's  New  Reports. 

Sees.  Ca. 

Session  Cases. 

Shop.  Touch.  . 

Shepherd's  Touchstone. 

Show. 

Shower's  Reports. 

Show.  P.  C.     . 

Shower's  Parliamentary  Cases. 

Sidf. 

Siderfin's  Reports. 

Sim. 

Simons's  Reports. 

Sim.  &  St       . 

Simons  and  Stuart's  Reports. 

Skin.       . 

Skinner's  Reports. 

Starkk  N.  P.  C.      . 

.      Starkie's  Nisi  Prius  Cases. 

Str.         .        .        . 

Strange's  Reports. 

Sty.         .        .        . 

Style's  Reports. 

Sngd.  V.  &  P. 

Sugden's  Law  of  Yendors  and  Purchasers  (10th  Edit.) 

Swanst.  . 

Swanston's  Reports. 

Taant.     . 

Taunton's  Reports. 

Tidd.  Pr. 

.      Tidd's  Practice. 

T.  R.      . 

Dumford  and  East's  Term  Reporte,  K.  B. 

Tom.      . 

G.  Turner's  Reports. 

Tom.  &  R.      . 

Turner  and  RusseU's  Reports. 

Tyrw.      . 

.      Tyrwhitt's  Reporte. 

T^.  &  G.      . 

Tyrwhitt  and  Granger's  Reporte. 

Vang^.    . 

Yaun^n's  Reporte. 

Ventr.     . 

Yentris's  Reports. 

Ves. 

Yesey,  senr's.  Reporte. 

Yes.  Jan. 

Yesey,  junr's.  Reporte. 

Yes.  &  B. 

Yesey  and  Beames'  Reports. 

Yet.  entr. 

Yeteres  Intrationes. 
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Vid.  Ent. 
Vin.  Abr. 
Went.  Off.  Exor. 
West.  C.  T.  H. 
WiUcfl     . 
Wils.       . 
Winch.    . 
Winch.  Ent.    . 
H.  Wood. 
YelT.       . 
Yonnge  . 
Y.  &C. 

Y.  &  C.  N.  C. 

Y.  &J.  . 


Vidian's  Entries. 

Viner's  Abridgment. 

Wentworth's  Office  of  Executor. 

West's  Ca«e8  in  Time  of  Lord  Hardwicke. 

Willee's  Reports. 

Wilson's  K.  B.  &  C.  P.  Reports. 

Winch's  Reports. 

Winch's  Entries. 

Hntton  Wood's  Decrees  in  Tithe  Cases. 

Ydverton's  Reports. 

Yonnge's  Reports. 

Yonnge  and  Collyer's  Reports  in  Exchequer. 

{Yonnge's    and    Collyer's    New  Cases    in    Chancery, 
V.  C.  Knight  Brace. 
Yonnge's  and  Jervis's  Reports. 
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ADDENDA. 


P.  16,  {at  note  (t)).  Bnt  a  licence  under  which  marriage  has  heen 
solemnized,  and  in  which  one  of  the  parties  is  described  by  a  name 
wholly  different  from  his  own,  is  not  yoid  by  the  mis-description  (a), 

P.  84,  after  Skyring  v.  Greenwood,  recognized  in  Bate  y.  Laurence,  8 
Scotf  s  N.  R.  122. 

P.  106,  (y).      See  Deere  y.  Ivey,  4  Q.  B.  379. 

P.  121,  after  words,  ''  fresh  action,"  a  plea  of  coyerture  is  an  issuable 
plea.     Bureh  y.  Leake,  8  Scott's  N.  R.  66. 

P.  124,  (A),  Leaf  y.  Tutcn,  was  recognized  in  Tumley  y.  Macgregor, 
6Scott'8N.  R.  923. 

P.  125,  after  Omnber  y.  Wane,  Str.  426,  add,  see  Pritchard  y.  Hitchcock, 
6  Scotf  s  N.  R.  866. 

P.  126,  n.  59  (end  of).  The  case  of  Cumber  y.  Wane,  was  recognized 
in  the  case  of  Pritchard  y.  Hitchcock,  6  Scott's  N.  R.  866,  7- 

P.  139.  When  to  a  declaration  on  a  guarantee  by  defendant  for  goods  to 
be  supplied  to  S.,  with  an  ayerment  that  plaintiff  supplied  S.  with 
goods  amounting  to  the  sum  of  78/.,  that  S.  did  not  pay,  nor  did 
defendant  after  notice ;  it  was  pleaded,  that  S.  did  pay  the  sum  in  the 
declaration  mentioned,  in  full  satisfaction  and  discharge,  &c.,  and  that 

Slaintiff  receiyed  the  same.  Plaintiff  replied,  that  S.  did  not  pay,  nor 
id  plaintiff  reoeiye  the  said  sum  in  the  declaration  mentioned  in  full  satis- 
fiiction  and  discharge :  it  was  holden,  that  the  pleadings  did  not  confine 
the  plaintiff  in  his  proof  to  the  78/. ;  but  that  after  proof  by  defendant, 
that  S.  had  paid  78/.,  plaintiff  might,  without  haying  new  assigned, 
giye  eyidence  of  a  balance  unpaid  beyond  the  78/.  Moaee  y.  Levy, 
4  Q.  B.  213. 

P.  141,  (second  line).  Debt  for  rent  on  a  demise  for  years,  with  an  indebi- 
tatus count  for  fixtures  sold ;  the  plaintiff  claimed  by  his  particulars 
5/.  5«.  for  rent,  and  12/.  for  fixtures.  The  defendant  paid  11/.  5«.  into 
court,  on  the  whole  declaration,  and  pleaded  nunquam  indeb.  ultra. 
It  was  holden  to  be  no  admission  of  the  defendant's  liability  in  respect 
of  fixtures,  to  a  greater  amount  than  had  been  paid  into  court.  Goffy. 
Harris,  5  M.  &  Gr.  573. 

P.  148,  {q),  (end  of).     See  Clark  y.  Alexander,  8  Scott's  N.  R.  165. 

Qf)^  (end  of),  and  Clark  y.  Alexander,  vhi  sup. 

(«)  Id  this  esse,  Patieton,  J.,  expressed  an  opinion,  that  it  would  be  void  if  the  name 
of  one  person  had  been  insert<kl  with  a  fraudulent  intention  that  the  licence  should  be 
used  by  another.    Lane  t.  Goodwin,  4  Q.  B.  361. 


civ  ADDENDA. 

P.  lG8>n.     See  Sayer  v.  WagHaffy  coram  Lyndhurtt,  C,  Dec.  4,  1844. 

P.  249.  In  this  case  of  Sevan  v.  Nunn,  9  Bing.  112,  Tindaly  C.  J., 
expressed  an  opinion,  that  the  payment  of  a  debt  to  a  creditor,  by 
way  of  preference,  was  not  an  act  of  bankruptcy.  This  question 
came  before  the  Court  of  Review,  in  the  case  of  ex  parte  Simpson,  in  re 
Hunt,  Nov.  13.  The  Chief  Judge,  Knight  Bruce,  V.  C,  (after  com- 
municating with  Chief  Justice  Tindal,  who  retained  his  former  opinion,) 
decided,  that  a  payment  of  money  by  a  trader  to  a  creditor,  by  way  of 
fraudulent  preference,  might  of  itself  be  a  "  gift,  delivery,  or  transfer  of 
any  of  his  goods  or  chattels,"  within  the  meaning  of  the  6  Greo.  IV. 
c.  16. 

P.  250.  As  to  the  meaning  of  the  words  "  notice  of  any  prior  act  of 
bankruptcy,"  in  stat,  2  &  3  Vict.  c.  29,  see  Bird  v.  jBom,  6  M.  &  Gr. 
143. 

P.  254,  after,  in  re  Washhoum,  Goldechmidt  v.  Hamlet,  6  Scott's  N.  R. 
962. 

p.  270,  (at  a  future  day).  So  where  defendant  assigned  to  plaintiff  a 
policy  of  insurance  on  defendant's  life,  and  covenanted  to  pay  the 
animal  premiums,  and  if  be  did  not,  and  plaintiff  paid  them,  to  repay 
plaintiff:  the  defendant  afterwards  became  bankrupt,  and  obtained  his  cer- 
tificate ;  a  premium  accruing  due  after  the  bankruptcy,  and  being  unpaid 
by  defendant,  and  plaintiff  having  paid  it,  and  not  been  repaid ;  it  was 
holden,  that  defendant  was  not  discharged  from  liability  for  these 
breaches  of  covenant,  by  sec.  56  &  121  of  stat.  6  Geo.  IV.  c.  16, 
Toppin  V.  Field,  4  Q.  B.  386  ;  in  which  the  case  of  Atwood  v.  Partridge, 
4  Bing.  209,  was  recognized. 

P.  665,  (a  lien,  {e) ).  The  Court  of  Exchequer  have  recently  decided 
(denying  the  authority  of  the  case  of  Lane  v.  Tewson,)  that  the  defen- 
dant cannot,  under  the  pleas  of  non  detinet  and  not  possessed,  show 
that  he  had  a  common  interest  with  the  plaintiff  in  the  property  sought 
to  be  recovered ;  but  that  such  a  defence  ought  to  be  specially  pleaded :  and 
Alderson,  B.,  in  delivering  the  judgment  of  the  court,  said,  "The  plea  of 
not  possessed,  puts  only  the  property  of  the  plaintiff  in  issue ;  and  if  there- 
upon the  plaintiff  has  such  a  property  as  will  enable  him  to  maintain 
detinue,  it  is  enough.  A  plaintiff  entitled  to  a  share  of  a  chattel,  may 
maintain  this  action.  That  was  decided  in  Broculbent  v.  Ledward,  1 1 
A.  &  E.  209 ;  3  P.  &  D.  45.  And  if  the  defendant  has  any  right  to 
detain,  arising  out  of  a  joint  interest,  or  out  of  a  lien  or  a  pledge,  he 
must  plead  such  right  specially  on  the  record."  Mason  v.  Famell,  12 
M.  &  W.  684. 

P.  730.     See  Boe  d.  Blnyney  v.  Savage,  4  Q.  B.  416. 

P.  786,  (0.     Thorpe  v.  Stallwood,  add  5  M.  &  Gr.  760. 

P.  869,  (/}).  "All  that  the  court  decided  in  Cooch  v.  Goodman  was, 
that  the  action  might  lie,  though  the  deed  was  not  executed  by  the 
covenantees ;  it  was  not  held,  that  an  interest  passed  by  the  deed,  or 
that  it  amounted  to  a  lease."  Per  Patteeon,  J.,  in  Doe  d.  MarUno  v. 
Wiggins,  4  Q.  B.  376. 

P.  1044,  (m),  after  Pirn  v.  Bead,  add  Pirn  v.  Beid,  6  M.  &  Gr.  1,  S.  -C. 
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OF  THE  ACTION  OF  ACCOUNT. 
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I.     In  what  Cases  an  Action  of  Account  may  be  maintained. 

A  PREFERENCE  having,  for  many  years,  been  given  to  the 
mode  of  proceeding  by  bill  in  a  court  of  equity  (where  a  discovery 
l^  the  defendant's  answer  upon  oath  may  be  obtained),  and  having 
the  account  taken  before  a  master  in  the  Court  of  Chancery,  the 
action  of  account  has  in  a  great  measure  fallen  into  disuse.  It 
vrill  not,  therefore,  be  necessary  to  enter  fully  into  the  nature  of 
this  action,  but  briefly  to  apprise  the  reader  in  what  cases  it  may 
be  maintained,  what  pleas  may  be  pleaded  to  it,  and  in  what  form 
judgment  may  be  entered.  To  maintain  an  action  of  account  (a), 
there  must  be  either  a  privity  in  deed,  by  the  consent  of  the 
party  (for  an  action  of  account  does  not  lie  against  a  disseisor 
or  other  wrong-doer),  or  a  privity  in  law,  as  in  the  case  of  a  guar- 
dian, Sec  By  the  common  law,  an  action  of  account  for  the  rents 
and  profits  may  be  maintained  by  the  heir,  after  he  has  attained 

(«)  1  Inst.  172,  a. 
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the  age  of  14  years  (&),  against  the  guardian  in  socage  (1) ;  so  at 
the  common  law  account  will  lie  against  a  bailiff  (2)  or  receiver  (c), 
and  in  favour  of  trade  and  commerce  by  one  merchant  against  ano* 
ther  ((2).  But  this  action  did  not  lie  for  one  joint-tenant,  or  tenant 
in  common,  i^ainst  his  companion,  although  he  should  have  taken 
the  whole  profits  to  his  own  use,  unless  be  hsA  1)een  appointed  bailiff 
to  render  an  account  (e).  But  now,  by  stat.  4  Ann.  c.  16,  s.  27,  an 
action  of  account  may  be  maintained  by  one  joint-tenant,  or  tenant 
in  common,  his  executors  or  administrators,  against  the  other,  as 
bailiff,  for  receiving  more  than  his  share  or  proportion,  and  against 
the  exexMitors  or  admimstimtars  of  such  joflit>-teiiant  or  tenant  in 
common.  One  tenant  in  common  brought  an  action  of  account 
against  another  (  f ),  and  charged  him  as  bailiff  and  receiver.  As 
to  the  account  given  against  him  as  bailiff,  the  defendant  entered 
into  the  account ;  and  as  to  the  account  against  him  as  receiver, 
demurred  specially,  because  the  plaintiff  did  not  state  by  whose 
hands  the  defendant  received  the  money :  the  court  held  the  excep- 
tion good,  notwithstanding  4  Ann.  e.  16,  s.  27,  for  that  statute  only 
empowered  the  plaintiff  to  charge  the  defendant  as  bailiff;  but  as 
the  plaintiff  had  gone  further,  and  diarged  the  defendant  as  receiver, 
he  ought  to  have  shown  by  whose  hands  he  received  the  money,  as 
was  required  by  the  common  law  (ff).  As  the  statute  is  a  general 
statute,  it  is  not  necessary  for  the  plaintiff  to  set  it  forth,  or  to 
refer  to  it;  but  he  must  set  forth  so  much  as  to  bring  his  case 
within  the  statute  (A) ;  and,  therefore,  in  an  action  for  account  bj 
one  tenant  in  common  against  another,  upon  this  statute,  the  plain- 
tiff must  state  in  his  deolaraticm,  that  he  and  defendant  were  tenants 
in  common,  and  that  defendant  has  received  more  than  his  just 
share.     It  is  not  suffici^it  to  charge  defendant  merely  as  bailiff. 

All  action  of  account  against  a  tenant  in  common  on  this  statute 
differs  from  an  action  of  accoont  against  a  bailiff  at  common  law ; 

123;  1  Init  89,a»  (f)  WaOer  t.  B^d/g^^  Gonyn'f  S«^. 

.  172,  a.  272. 
(<0  Cited  by  7¥mfa/,  C.J.,  in  Cottttm  t.  (jf)  1  Inst.  172,  a. 

Par<rf4re,4M.&Or.284;  4Scott'BN.IL  (A)    WU^I/tr  y.  Home,  WiUes,  208; 

819.  aiMTtim  y.  JUeAtfrdnw,  13  Lmt  J.  (N.  S.) 

(e)  1  Init.  200,  b.  £xch.  28L 

(1)  The  guardian  in  socage,  like  all  other  accomitantSy  by  the  commoB 
law  may  daun  an  allowance  of  all  his  reasonable  coats  and  expensea, 

(2)  By  bailiff  is  understood  a  servant  who  has  administration  and  chaige 
of  lands,  goods,  and  dbattels,  to  make  the  best  benefit  to  the  owner. 
Against  such  bailiff  an  action  of  account  lies  for  the  profits  which  he  haOi 
raised  or  made,  or  might  by  his  industry  or  care  have  reasonably  raised  or 
made,  his  reasonable  obarges  and  expenses  being  deducted.  An  iatet 
bImII  not  be  charged  on  sndb  account.  1  Inat.  172,  a.  ^' Every  penon  wlia 
enters  on  the  estate  of  an  infant,  enters  as  a  guardian  or  bailiff  for  the 
infant.''     Per  Ld.  Hardmckt^  C.»  in  Diormar  v.  Forteteue,  3  Atk.  130. 


(i)  lit.  I.  ] 
(e)  1  Intt. 
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for  a  bailiff  at  commofi  law  was  answerable,  not  ody  for  his  actual 
receipts,  bat  for  what  he  might  have  made  of  the  lands  without  his 
wilful  default :  but,  by  the  words  of  this  statute,  a  tenant  in  com* 
mon^  when  sued  as  baOii!^  is  answerable  only  for  so  much  as  he  has 
actually  received  more  than  his  just  share  and  proportion  (i). 

Where  there  is  a  running  account  between  a  merchant  and 
kroker,  the  proper  remedy  for  recovering  the  balance  is  by  an 
action  of  aoooont  and  not  of  assumpsit  (k) ;  but  for  the  balance  of 
SB  acooimt  assumpsit  lies,  though  the  items  on  each  side  are 
mniieroQS  (2).  At  Uie  common  law  (m),  executors  in  general  could 
not  have  this  action  for  an  account  to  be  made  to  the  testator,  be- 
GBOBe  the  account  rested  in  privity ;  but  the  stat.  Westm.  2,  13 
Ed«  I.  stat.  1,  c.  23,  gave  this  action  to  executors,  and  (according 
to  Sir  Edward  Coke,  1  Inst.  89,  b.  2  Inst.  404,)  the  stetute  of  31 
Ed.  III.  stat.  1,  c.  11  (3),  to  administrators.  I%e  stat.  25  Ed.  III. 
stat.  5,  c.  5,  has  ext^ded  the  same  remedy  to  the  executors  of 
exiecntors.  At  the  common  law,  this  action  did  not  lie  against  the 
executors  of  the  accountant  (4) ;  bat  by  stat.  4  Ann.  c.  16,  s.  27, 
an  action  of  account  may  be  maintained  against  the  exectrtors  or 
adbninistratorB  of  a  guardian,  bailiff,  or  receiver.  This  action  does 
not  lie  agamst  an  infant  (n)  (5);  nor  by  one  executor  against 
aBother  (o),  for  the  possession  of  the  one  is  the  possession  of  the 
other. 

(i)  Per  WUUtj  C.  J.,  delhrering  the  opi-  See  alBO  Arnold  t.  Wehb^  5  Taunt.  432,  n. 

maa  of  the  court  in  Wheeler  y.  Home^  (m)  Lit.s.  125  ;  1  Inst.  89,  h,  90,  h ;  2 

woks,  209,  210.  last.  403. 

ik)  Scott  Y.  li'jMoeh,  2  Campb.  238.  (n)  1  Inst.  88,  b ;  1  Inst.  172,  a. 

(0  Tomkine  ▼.  WtUekear,^  Ttomt.  431.  (o)  F.  N.  B.  271,  4to  edit,  note  (/). 

(3)  This  statute  empowers  the  ordinanr,  in  the  case  of  intestacy,  to 
depute  tke  next  and  most  lawiiil  friends  or  the  intestate  to  admimster  his 
goods ;  which  deputies  shall  have  an  action  to  demand  and  recover,  as 
executors^  <he  debts  due  to  the  intestate.  See  a  precedent  of  a  declara- 
tion in  account  by  an  administrator. — Vidian's  Entries,  p.  75. 

(4)  Tlwse  Tides  of  the  eomnum  law,  vir.:  1.  That  account  did  not  lie 
hy  executors,*  2.  That  account  conld  not  be  maintained  against  execu- 
toTBy  had  some  exceptions.  As  to  the  first,  an  account  might  hare  been 
maintaiiifd  at  the  common  law  by  the  executors  oi  merektmU  i  as  to  both, 
in  the  case  c^  the  kiBg»  the  action  layt«  It  should  also  be  remarked,  that 
thoo^  at  the  common  law  executors  in  general  were  not  compellable  to 
aoeewit ;  ^et  if  th^  oonaented  to  settle  an  account,  they  were  liable  to  an 

of  o^  for  the  beknoet. 

(5)  Hence  an  mAst  caraiot  be  goardiai  in  socage.     1  Inst.  88,  b. 

Co.  lit.  90,  h,  n.  (S).  t  ?•  ^*  B.  117;  11  Bep.  90,  a. 

%  F.  N.  B.  267,  Lord  Hide's  note. 
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II.  Of  the  Pleadings  and  Evidence. 

The  defendant  may  plead  in  bar  to  this  action  (/>),  that  he  was 
never  bailiff  or  receiver,  or  that  he  has  fully  accounted^  or  that  he 
has  accounted  before  auditors  assigned  by  the  plaintiff;  or  that  he 
has  accounted  before  to  the  plaintiff  himself  (q) ;  or  any  matter 
which  tends  to  show  that  he  was  never  accountable ;  or  a  release. 
When  the  plaintiff  charges  the  defendant  as  receiver  from  such  a 
time  to  such  a  time  (r),  the  defendant  must  answer  the  whole 
time  (6)  precisely.  By  stat.  21  Jac.  I.  c.  16,  s.  3,  actions  of 
account  (other  than  such  accounts  as  concern  the  trade  of  mer- 
chandize between  merchant  and  merchant,  their  factors,  or  servants) 
must  be  commenced  and  sued  within  six  years  next  after  the  cause 
of  action  («)•  If  the  defendant  plead,  that  he  was  never  receiver  (^), 
he  cannot  give  in  evidence  a  bailment  to  deliver  to  another  person, 
and  that  he  has  delivered  accordingly :  for  though  this  special  mat- 
ter prove  that  he  is  not  accountable,  yet,  as,  upon  the  delivery,  he 
was  accountable  conditionally  {viz.  if  he  did  not  deliver  over),  the 
evidence  does  not  support  the  plea.  So  a  release  cannot  be  given 
in  evidence  under  the  plea,  that  the  defendant  was  never  receiver  (ti). 
In  account  against  the  defendant  (x)  as  receiver  by  the  hands  of  A. 
it  is  sufficient  for  the  plaintiff  to  prove  that  A.  directed  the  defen- 
dant to  borrow  of  ano^er  to  pay  the  plaintiff:  that  the  defendant 
borrowed  accordingly,  and  that  A.  gave  bond  to  the  lender. 


III.  Of  the  Judgment. 

1.  To  Account.  2.  Final, — Execution. 

1.  Thebb  are  two  judgments  in  this  action  : — ^the  first  judgment 
is,  that  the  defendant  do  account  (y),  usually  termed  a  judgment 

(p)  1  R.  A.  121,  yet.  Intr.  16 ;  Bast.  Gr. 271 ;  4  Scott's  N.  R.  819 ;  po9i,  tit  Af- 

Entr.  17, 19,  21.  suxnpsit. 

(q)   F.  N.  B.  117,  D.  note  (d),  recog-  (/)  2  Roll.  Abrid.  683,  (F.)  pL  1. 

nized  in  Baxter  y.  ffozier,  5  Bingh.  N.  (ti)  WiUoughby  t.  Small,  1  BrownL  24^ 

C.  298.  \»)  Haningtfm  t.  Dtane,  Hob.  36. 

fr)  Southcot  y.  Rider,  T.  Raym.  57.  (y)  Co.  Ent.  46,  b$  Rast.  Ent.  17. 

[#)  See  Cottam  y.  Partridge,  4  M.  & 


i; 


(6)  It  is  a  general  rule  in  pleading,  that  the  plea  must  answer  every 
material  part  of  the  declaration.  If  a  plea  begin  with  an  answer  to  the 
whole,  but  in  truth  the  matter  pleaded  be  only  an  answer  to  part,  the  plea 
is  bad,  and  the  plaintiff  may  demur ;  but  if  the  plea  begin  as  an  answer 
to  part,  and  is  in  truth  an  answer  to  part  only,  it  is  a  cuscontinuanoe,  of 
which  the  plaintiff  may  take  advantage ;  the  plaintiff,  however,  ought  not 
to  demur  in  this  case,  but  to  take  his  judgment  for  the  part  unanswered  hj 
nil  dicit ;  for  if  the  plaintiff  demurs,  or  pleads  over,  the  whole  action  is 
discontinued.  1  RoU.  Abrid.  487,  pi.  10;  Weeks  v.  Peach,  1  Salk.  179  ; 
Market  T.  Johnson,  1  Salk.  180;  Vincent  y,  Beston,  1  Lord  Raym.  716; 
Peers  v.  Henriques,  2  Lord  Raym.  841 ;  GUb.  Hist.  C.  B.  155,  158. 
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fuod  computet  (7).  This  is  in  the  nature  of  an  award  of  the  court, 
interlocutory  only,  and  not  definitive  (z),  and  whereon  a  writ  of  error 
does  not  lie.  It  is,  however,  essentially  necessary  that  this  judg- 
ment should  be  entered  (a) ;  for  where  the  defendant  pleaded  that 
he  had  fully  accounted,  and  issue  being  joined  thereon,  the  jury 
found  for  the  plaintiff,  and  assessed  damages  and  costs,  and  judg- 
ment was  entered  accordingly,  and  execution  taken  out ;  the  court, 
on  motion,  set  aside  the  judgment  and  execution^  observine  that  the 
judgment  was  wrong,  for  it  ought  to  have  been  only  a  judgment  to 
Account :  and  they  compared  the  irregularity  in  this  case  to  the  irre- 
gularity of  signing  final  judgment  before  interlocutory  judgment. 

Afler  the  judgment  to  account,  the  defendant  usually  offers  to 
account^  and  thereupon  the  court  assigns  auditors  to  take  and 
declare  the  account  between  the  parties.  The  auditors  assigned  (6), 
are,  in  general,  some  of  the  officers  (8)  of  the  court,  who  may  con- 
vene the  parties  before  them  from  day  to  day,  until  the  account  is 
determined.  If  the  auditors  find  the  parties  remiss  and  negligent, 
they  must  certify  to  the  court  that  they  will  not  account.  By  stat. 
4  Ann.  c.  16,  s.  27,  the  auditors  are  empowered  to  administer  an 
oath,  and  examine  the  parties  touching  the  matters  in  question,  and 
for  iJie  trouble  in  auditing  and  taking  such  account,  shall  have  such 
allowance  as  the  court  shall  judge  reasonable,  to  be  paid  by  the 
party  on  whose  side  the  balance  of  account  shall  be.  Special  bail  is 
not  to  be  found  until  after  judgment  to  account  (c)  (9).  If  the 
defendant  (d),  after  the  judgment  to  account,  does  not  personally 
^)pear  in  court  to  give  bful  to  account,  there  must  issue  a  capias  ad 
oomputandum  for  the  purpose  of  bringing  him  into  court.  With 
respect  to  pleading  before  the  auditors,  the  following  rules  are  to  be 

{z\  Meteaifs  caae,  11  Rep.  38,  a.  the  foim,  3  WiU.  89. 

(a)   Hughei  v.  Burgets,    Ca.   Temp.  (c)  Reeves  v.  Gibson,  1  Lev.  300. 

Hod.  394.  (d)    Cheater    v.  Hunt,  C.  B.  M.    13 

(»}  WUiimne  t.  Lee,  I  Mod.  42.    See  Geo.  II. 

(7)  The  form  of  this  judgment,  in  the  case  of  Godfrey  v.  Saunders, 
3  Wils.  88,  was  as  follows :— "  Therefore  it  is  considered,  that  the  defendant 
account  with  the  plaintiff  of  the  time  aforesaid,  in  which  he  (defendant) 
and  the  said  S.  S.  were  the  bailiffs  of  the  plaintiff,  and  had  the  care  and 
administration  of  the  aforesaid  goods  and  merchandizes,  &c.  to  be  mer- 
chandized and  made  profit  of  for  plaintiff;  and  the  defendant  in  mercy, 
&c.,  because  he  hath  not  before  accounted,"  &c. 

(8)  In  Godfrey  v.  Saunders,  C.  B.  3  Wils.  73,  the  three  prothonotaries 
were  assigned  auditors. 

(9)  It  was  said,  by  all  the  prothonotaries  in  the  Court  of  Common 
Pleas,  that  the  defendant  upon  the  first  writ  should  not  be  held  to  special 
bail,  yet,  in  special  cases,  by  the  discretion  of  the  court,  he  shall  find 
bail.    Noy,  28. 
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oboefyecl : — 1.  In  erderto  avoid  tronUe  and dnrge  to  tlia  pAvtieB(«X 
what  miglit  havo  been  pleaded  in.  bar  to  the  actioa  shatt  aot  be 
allowed  ae  a  disehaige  before  tha  aiiditofa.  2.  If  the  party  k  eaea 
ehargeaUe  and  aceaantable  (/),  he  eanoot  ]Mead  any  matter  in  btaf\ 
except  a  rekaaev  or  plme  oM^nUamt ;  but  axuet  plead  before  the 
auditorek  The  exeeptioas  pvoeeed  on  this  ^;poun4  that  a  rdleaae^ 
and  the  haying  fuUy  aceoimted,  are  total  extuicti(»s  of  the  rig^  <^ 
aetion  (^),  of  which  the  eourt  ie  to  judge ;  and  even  in  these  eases 
they  must  be  pleaded  npeeiaUyy  and  cannot  be  given  in  evidence  on 
ne  unques  reonvor,  3.  Nothing  can  be  pleaded  before  the  auditor8(&^ 
contrary  to  what  has  be^oi  previously  pleaded  and  found  by  v^NUct, 
because  the  consequences  would  be  either  two  contradictory  ver- 
dicts, which  would  perplex  the  court,  or  two  similar  verdicts,  which 
would  be  nugatory.  4.  If  the  defendant  plead  before  the  auditors  (t), 
any  matter  m  discharge,  which  is  denied  by  the  plaintiff,  so  that 
the  parties  are  at  issue,  the  auditors  must  c^ify  the  record  to  the 
court,  who,  thereupon,  will  award  a  ventre  facias  to  try  it ;  and  if  on 
the  trial  the  plaintiff  make  default,  he  shaiU  be  nonsuited ;  but,  not^ 
withstanding  the  nonsuit,  he  may  bring  a  scire  facias  upon  the  first 
judgment. 

2.  The  final  judgment  is  (i),  that  the  plaintiff  do  recover  against 
the  defendant  so  much  as  he,  the  defendant,  is  found  in  arrear(lO). 
A  writ  of  error  lies  upon  this  last  judgment  only ;  but,  although  it 
be  found  erroneous,  and  reversed,  the  first  judgment  shall  stand  in 
force  ;  for  the  two  judgments  are  distinct  and  perfect  (11). 

^ecution. — It  is  not  unworthy  of  remark,  that  this  acti<Hi  is  the 
first  of  a  civil  nature  in  which  process  of  execution  against  the  pei^ 
Qon  was  given.  This  process  is  given  by  stat.  Westm.  3,  13  E(L  L 
c.  11 ;  but,  under  this  act,  the  guardian  in  socage  cannot  be  com- 
mitted to  prison,  for  he  is  in  loco  pareniiSy  and  the  words  of  the 
statute  are  de  servientibtis  baliviSy  ^c. 

(e)   Taylor  v.  Page,  Cro.  Car.  11?6;  3  (h)  3  Wa«.  114. 

Wils.  113,  S.  P.  (i)  BuU.  N.  P.  128. 

(/)  3  was.  1X3, 114.  (k)  Metea^'9  case,  11  Bep.  40,  a. 

Q)  1  Brownl.  24,  25. 

(10)  The  finrm  of  this  judgment  for  the  plaintt£F  upon  demurrer  to  plea 
before  the  auditors,  in  Godfrey  v.  Saunders^  3  Wils.  94»  was  as  follows : 
-r—'^  Therefore  it  is  cousidered,  that  the  plaintiff  do  recover  against  the 
defendant  the  aforesaid  12,000Z.  (the  sum  laid  in  the  declaration),  for  the 
value  of  the  goods  and  merchandizes  aforesaid,  and  also  278^.  7«.  9^^.  for 
his  damages,  as  well  by  reason  of  the  interpleading  aforesaid,  as  for  his 
costs  and  charges  by  the  plaintiff  in  and  about  his  suit  in  that  behalf 
expended,  to  the  said  plaintiff  by  the  court  here  adjudged  with  his  assent ; 
and  that  the  said  defendant  be  in  mercy,"  &c. 

(11)  The  reader  who  is  desirous  of  fiurther  information  oonceming  the 
nature  of  this  action,  is  referred  to  the  record  and  proceedings  in  the 
of  Godfrey  v.  Saunders,  3  Wils.  73. 


(  r  ) 


CHAPTER  II. 


OF  ADULTERY. 


I.     Of  the  Remedy  for  this  Injury^  and  in  what  Casee  an  Action 
may  he  maintained,    p.  7» 

II.     Of  the  Vemue-^DecIaratum — Plea.    p.  11. 

III»     Of  the  Emdence,  and  herein  of  the  Statutes  relating  to  Man- 
riage.^    p.  12.         Proof  of  Adrdtery.    p.  23. 

lY.     Of  the  Damages,    p*  24*         Costs,    p.  25. 


I.  Of  the  Remedy  for  this  Injury,  and  in  what  Cases  an  Action 

may  be  maintained. 

IN  ancient  times  adultery  was  inquirable  in  toums  and  leets  (a), 
and  punishable  by  fine  and  imprisonment ;  but  at  the  t  present  day 
this  offence  belongs  to  the  ecclesiastical  courts,  and  the  temporal 
courts  do  not  take  any  cognizance  of  it  as  a  public  wrong.  Several 
attempts,  indeed,  have  been  made  by  the  legislature  to  bring  this 
offence  within  the  pale  of  criminal  jurisdiction,  but  they  have,  for 
the  mo6t  part,  been  wholly  ineffectual  (1).  During  the  time  of  the 
commonwealth,  in  the  year  1650,  when  the  ruling  powers  found  it 
for  their  interest  to  put  on  the  semblance  of  a  very  extraordinary 
■trietneaB  and  parity  of  morals  (&),  adultery  was  made  a  capitd 
crime  (2).     But  at  the  restoration,  when  men,  from  an  aUiorrence 

(a)  3  Inst.  206.  {I)  4  BL  Com.  p.  64. 

(1)  In  the  year  1604^  (2  Ja.  I.)  a  bill  was  brought  into  parliament 
''for  tihe  better  Bepressiug  the  detestable  Grime  of  Adultery.''  This  bill 
was  committed,  but  when  the  report  was  made  by  the  committee,  the 
Earl  of  Hertford  said,  that  they  found  the  bill  rather  concerned  some  par- 
ticular persons  than  the  public  good,  whereupon  the  lull  was  dropped. 
See  5th  vol.  of  Pari.  Hist.  p.  88.  Another  attempt  was  made  in  the  year 
1800,  but  fidled ;  the  bill  passed  the  Lords,  but  was  negatived  in  the  Uom- 
moDS.     Pari.  B^st.  vol.  35,  p.  225  to  325. 

(2)  The  proviaioBS  of  this  act  will  be  found  in  ScobelTs  Acts,  part  % 
p.  121,  fo.  ^. 
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of  the  hypocrisy  of  the  late  times,  fell  into  a  contrary  extreme  of 
licentiousness,  it  was  not  thought  proper  to  renew  a  law  of  such 
unfashionable  rigour ;  adultery,  therefore,  at  the  present  day,  as  far 
as  respects  the  temporal  courts,  is  considered  merely  as  a  civil  in- 
jury; and  the  only  remedy,  which  the  law  affords,  is  an  action, 
whereby  the  husband  may  recover,  against  the  adulterer,  a  compen- 
sation in  damages  for  the  loss  of  the  society,  comfort,  and  assistance 
of  his  wife,  in  consequence  of  the  adultery. 

Although  there  are  not  wanting  authorities  (c)  to  show  that  the 
action  for  adultery  is,  for  some  purposes  at  least,  to  be  considered 
as  an  action  on  the  case,  yet  it  may  also  be  considered  as  the  sub- 
ject of  an  action  of  trespass  (d).  In  a  modem  case  (e),  where  in.  the 
analogous  action  for  the  seduction  of  the  plaintiff's  sister  and  ser- 
vant, the  action  was  brought  in  case^  and  the  defendant  demurred 
generally,  on  the  ground  that  the  action  was  misconceived,  and 
should  have  been  trespass^  and  not  case,  the  court  overruled  the  de- 
murrer ;  Lord  Abinger^  C.  B.,  observing,  that  the  question  is  not, 
whether  trespass  will  lie,  but  whether  ca$e  will  not  lie  also;  in 
actions  of  crim.  con.,  it  has  always  been  the  practice  to  bring  tres- 
pass or  case  indiscriminately. 

To  maintain  this  action,  it  is  essentially  necessary,  that  the  hus- 
band should  present  himself  in  court,  as  has  been  said,  with  clean 
hands,  that  is,  without  any  imputation  of  having  courted  his  own 
dishonour,  or  having  been  instrumental  to  his  own  disgrace ;  for  it 
is  now  settled  (/),  that  if  the  husband  has  consented  to,  or  pro- 
vided means  for,  the  adulterous  intercourse  of  his  wife  with  the  de- 
fendant, the  ground  of  the  action  is  removed,  and  the  defendant 
will  be  entitled  to  a  verdict ;  for  volenti  non  fit  injuria  (3).     So  if 

(c)    Q>oie  V.  SaytTj  2  Kenyon,  371 ;  («)  Chamherlain  t.  Hazlewoodf  5  M.  & 

6  Eaft.  388,  389 ;  Batehelor  t.  Bigg,  3  W.  517. 

Wils.  319^   2  Bl.  R.  854  ;   per  Gro^e,  J.,  (/)  Per  de  Grey,  C.  J.,  in  Howard  y. 

in  Weedon  y.  Timbrell,  5  T.  R.  361 ;  and  Burtonwoody  C.  B.  Middx.  Sitt.  after  Txin. 

6  East,  391.  T.  16  Geo.  II.    Agreed  hj  the  court  in 

id)    Woodward  y.   Walton,  2  N.  R.  Duierley  y.   Ounning,  4  T.  R.  651,  and 

476 ;  Ditcham  y.  Bond,  2  M.  &  S.  436,  there  said  by  Buller,  J.,  to  be  settled  law. 
S.  P.  recognizing  Woodward  y.  Walton. 


(3)  From  Lord  KenyoTCt  account  of  Cihber  v.  Sloper,  in  4  T.  R.  655, 
it  would  appear  as  if  the  verdict  in  that  case  had  been  given  in  confonnity 
with  this  position.  But,  in  fact,  the  jury  in  Cibber  v.  Sloper  found  a 
verdict  for  the  plaintiff,  with  10/.  damages.  The  cause  was  tried  before 
Lee,  G.  J.,  at  the  Middlesex  sittings  afler  Michaelmas  Term,  5th  of 
December,  1738.  The  case  is  truly  stated  in  BuUer's  N.  P.  p.  27,  as 
follows  : — In  Cibber  v.  Sloper,  it^was  holden,  that  the  action  lay,  though 
the  privity  and  consent  of  the  husband  to  the  defendant's  connexion  with 
the  wife  were  clearly  proved.  The  clear  proof  here  alluded  to  was  this — 
that  the  plaintiff  and  defendant  lived  in  the  same  house  ;  that  their  bed- 
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ihe  husband,  after  marriage,  transgresses  those  rules  of  conduct 
which  decency  requires  {g)  and  affection  demands  from  him,  and  in 
an  open,  notorious,  and  undisguised  manner,  carries  on  a  criminal 
correspondence  with  other  women,  he  cannot  maintain  this  action  (5). 
So  if  a  wife  be  sufiered  to  live  as  a  prostitute  (A)  with  the  privity 
of  the  husband,  and  the  defendant  has  thereby  been  drawn  in  to 

{g)  Wyndkam  t.  Lord  Wyeombe,  4  Esp.  (A)  Per  Lord  Mmufitld^  C.  J.,  in  Smith 

N.  P.  C.   16 ;  and  Sturt  v.  Marquis  qf  y.   Allison,   Bull,  N.  P.  27 ;    Hodffea  v 

Bim4ford,    there  cited,   both  ruled  by  Windhamf  Peake,  N.  P.  C.  39. 
JTcByoii,  C.  J.  (4). 

chambers  were  adjoining  to  each  other ;  and  that  there  was  a  communi- 
cation between  them  by  a  door.  Mrs.  Gibber  used  to  undress  herself  in 
her  husband's  room,  and  leave  her  clothes  there,  and  putting  on  a  bed- 

fown,  retired  to  Mr.  Sloper's  room  with  one  of  the  pillows  taken  from  her 
nsband's  bed,  Mr.  Gibber  shutting  the  door  after  her  and  wishing  her 
good  night.  It  was  proved  also,  that  Mr.  Gibber  sometimes  called  Mr. 
Sloper  and  Mrs.  Gibber  up  to  breakfast.  Lord  Kenyan,  at  a  time  subse- 
quent to  that  above-mentioned,  viz.  on  the  first  trial  of  Hoare  v.  Allen, 
Middlesex  sittings  after  Mich.  Term,  41  Geo.  III.  MSS.  stated,  "that  in 
Cihber  v.  Sloper,  the  chief  justice  thought  the  conduct  of  the  husband  so 
gross,  that  it  was  a  case  for  small  damages,  but  that  it  did  not  go  to  the 
ground  of  the  action ;  since  that  time,  however,  it  had  been  thought,  tbat 
where  the  husband  furnished  means  for  the  criminal  intercourse,  the 
action  would  not  lie."  It  has  been  repeatedly  determined,  that  if  the  act 
complained  of  be  with  the  husband's  privity,  the  action  will  not  lie.  This 
docbine  was  recoffuized  by  Lord  Mansfield,  G.  J.,  in  the  case  of  Wortley 
V.  Biwett,  Middlesex  sittings  after  Hil.  1782,  and  Foley  v.  Lord  Peter' 
honmgh,  B.  R.  £.  25  Geo.  III.,  said  arg.  in  Bennett  v.  Allcott,  2  T.  R. 
166.  Another  action  was  brought  by  Gibber  against  Sloper,  for  detaining 
the  plaintiff's  wife,  which  was  tried  on  the  4th  of  December,  1739,  and  a 
verdict  found  for  the  plaintifi;  damages  500/.,  Mrs.  Gibber  having  been  pre- 
vented by  the  detention  from  performing  on  the  stage,  where  she  used  to 
receive  a  krge  salary. 

(4)  Although  the  opinion  of  Lord  Kenyan,  G.  J.,  as  delivered  in  Sturt 
T.  Marquis  of  Blandford,  coincided  with  the  position  in  the  text,  yet  the 
jmy  in  that  case  found  a  verdict  for  the  plaintiff,  with  100/.  damages. 

(5)  Lord  Alvanley,  G.  J.,  differed  in  opinion  with  Lord  Kenyon  on 
this  point:  Lord  A.  thought  that  the  infidelity  or  misconduct  of  the 
husband  could  not  be  set  up  as  a  legal  defence  to  the  adultery  of  the 
wife  ;  that  circumstance  alone  which  struck  him  as  furnishing  any  defence 
was,  where  the  husband  was  accessory  to  his  own  dishonour ;  in  that  case, 
he  could  not  complain  of  an  injury  which  he  had  brought  on  himself,  and 
had  consented  to ;  but  that  the  wife  had  been  injured  by  the  husband's 
misconduct,  could  not  warrant  her  in  injuring  him  in  that  way,  which  was 
the  keenest  of  all  injuries.  In  a  case  of  this  kind,  therefore,  (Bromley  v. 
Wallace,  4  Esp.  N.  P.  G.  237>)  Lord  Alvanley  directed  the  jury  to  consi- 
der evidence  of  infidelity  in  the  husband,  as  going  in  mitigation  of  damages 
only,  and  not  as  furnishing  an  answer  to  the  action,  or  as  entitiing  die 
defendant  to  a  verdict.- 
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oommit  ike  aei  of  winch  the  hmhand  c(iiiipkiii%  the  action  cannot 
be  maintained  (6).  Butif  thehoabaadhasbeen  gniltyof  aecligpeBee 
merely,  or  inattention  to  the  behavioar  and  conduct  of  hia  wife  with 
the  defendant  {i)y  not  amounting  to  a  consent,  auch  circmnatanee 
will  ffo  in  mit^tion  of  damages  onlj.  In  Wintery.  Hemn^  4  C.  fc 
P.  4§d,  Aldersam,  J.,  in  summing  up  said,  '^  I  apprehend  the  lanr  to 
be,  that  the  plaintiff  will  be  entitled  to  recover,  unless  he  has,  in 
some  deffree^  been  a  party  to  his  own  dishonour,  either  by  givinn  a 
general  license  to  his  wife  to  conduct  herself  as  she  pleased  wiA 
men  generally,  or  by  assenting  to  the  particular  act  of  adultery  with 
this  defendant,  or  by  having  totally  and  permanently  given  up  all 
the  advantage  to  be  derived  from  her  society.  If  you  should  be  of 
opinion  that  the  plaintiff  has  done  any  of  these  three  things,  then 
the  defendant  will  be  entitled  to  your  verdict." 

.  In  an  action  for  adultery  with  the  plaintiff's  wife  (i),  it  appeared 
that  the  plaintiff  and-  his  wife  had  agreed  to  live  separately :  tiha 
plaintiff  proved  several  acts  of  adultery  committed  by  the  defendant 
after  the  separation  of  the  plaintiff  and  his  wife,  but  there  was  not 
any  direct  proof  of  adultery  before  the  separation.  Lord  Kenywi^ 
C.  J.,  being  of  opinion  that  the  gist  of  the  action  was  the  loss  of 
the  comfort  and  society  of  the  wife,  which  was  alleged  in  the  de- 
claration in  the  usual  manner,  but  was  not  supported  by  the  evidence, 
nonsuited  the  plainti£El  On  a  motion  for  a  new  trial,  the  court  con^ 
eurred  in  opinion  with  the  chief  justice. 

In  a  case  (Z),  where  the  husband  and  wife  had  entered  into  n  deed 
of  separation  with  trustees,  and  the  wife  was  living  separate  from 
the  husband,  though  not  in  pursuance  of  the  terms  of  the  deed,  at 
the  time  of  the  adulterous  mtercourse,  Lord  Ellenboroughy  C.  J., 
said  that  he  did  not  consider  the  question,  '^  whether  the  mere  fact 
of  separation  between  husband  and  wife  by  deed,  was  such  an  ab- 
solute renunciation  of  his  marital  rights,  as  prevented  the  husband 
from  maintaining  an  action  for  the  seduction  of  his  wife,^  as  con- 

(t)  Agreed  by  the  conrt  in  BuberUy  t.  (/)  Ckambtn  v.  CtmyMd,  6  Bast;,  244. 

Gmmmg,  4  T.  R.  651.  See  aim  WiUtm  y.  WebiUr,  7  a  &  P. 

(jk)  FFMdoM  y.  2Wi«r«2l,  5  T.  R.  357.         198,  G^^aruf^,  J. 

(6)  "  If  the  wife  is  a  prostitute,  and  the  huaboid  is  not  privy  to  it,  it 
goes  only  in  mitigation  of  damages  ;  but  if  he  is  consenting  to  it,  or  othsp- 
wise  connives  at  it,  it  takes  away  the  ground  of  the  action.  K  an  ilheit 
conversation  be  had,  and  he  is  not  privy  to  it  at  the  time,  but  knows  of  it 
afterwards  and  then  receives  her  back,  yet  he  may  support  an  action^  and 
the  subsequent  reconciliation  goes  only  in  mitigation  of  damages."  Per 
de  Grey^  C.  J.,  in  Howard  v.  Burtonwood,  In  Calerafl  v.  Earl  of  Rair^ 
boro/ughy  Ihe  plainti£F  obtained  a  verdict,  damages  100/. ;  although  it  was 
proved  that  the  marriage  had  been  conceded  from  the  mother  of  the  wife, 
and  the  husband  very  seldom  saw  his  wife,  and  sufferedher  to  remain  yrjAl 
her  mother,  as  if  she  were  single,  and  to  continue  to  perform  at  the  theatce 
in  her  maiden  name.     4  C.  &  P.  499,  Tindal,  C.  J. 
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dbiid  hy  tfie  weeeding  Aoaeioa  in.  Weedom  ▼.  limh^dl.  Bat  k 
ike  ease  tkeik  Dcfore  tie  eourt,  the  court  bemg  of  ofiaokm  thjit, 
taHng  the  whole  deed  into  eonsideratiQii,  it  vnm  evident  that  iJw 
enlj  aeparatieB  in  the  cootemplatioii  of  tiie  parties^  was  a  aepat»- 
tkn  an<A  Me  cgm^baHan  q§  the  trustees  ;  ana  that^  aa  tiie  wife  had 
left  the  hwabaiid  withoat  each  apptofaation,  ahe  waa  not  at  tha  time 
af  the  adnkerouB  iBteaeoime  liraig  separate  from  the  hnabazid  iy  hie 
eameaUy  aad  eonaeanently  the  e^ent  aiMl  situation  provided  for  in 
the  deed  had  not  happened ;  and  in  that  view  of  the  cmo,  there 
eoidd  not  be  an j  qoeation,  but  that  the  phuntifirs  rsht  to  reeom 
waa  not  afieeted  by  the  deed ;  and  further,  if  the  wife  had  kfk  the 
haaband  with  the  approbation  of  the  trusteea,  yet  aa  the  deed  had 
provided  ^^that  the  wife  night  have  the  care  of  the  youngferchildscn 
of  the  iBarriage»  and  visit  the  othens,  more  espeeiatty  when  they 
should  be  ill,  so  as  to  require  the  attention  of  a  mother,^  the  hna- 
band  had  not  in  this  case  (as  it  was  holden  that  he  had  done  in  the 
case  of  Weedxm  v.  Timbrell^)  given  up  all  claim  to  the  benefit  to  be 
derived  from  the  society  and  assistance  of  his  wife ;  consequently, 
that  the  case  of  Weedon  y.  TtmbreU^  allowing  it  the  fullest  effect 
according  to  the  terms  of  it,  could  not  be  considered  as  an  authority 
against  &e  plaintiff  in  this  action.  Where  several  defendants  have 
carried  on  an  adulterous  intercourse  with  the  plaintiff's  wife,  the 
pbiintiff  may  maintain  separate  actions,  although  the  cause  of  action 
has  accrued  during  the  same  period  (m). 


II.  Of  the  Venue — Declaration — Plea. 

This  is  a  transitory  action  ;  and,  consequently,  the  venue  may  be 
hud  in  any  county,  subject,  however,  to  being  changed,  upon  the 
usual  affidavit,  that  the  whole  cause  of  action  arose  in  another 
county,  and  not  elsewhere  out  of  such  other  county.  Although  the 
manria^  be  a  material  inducement  to  the  right  of  the  plamtiff  to 
maintain  the  action  in  refiqpect  to  the  trespass  on  the  wife,  yet  it 
forms  no  part  of  the  cause  of  action :  the  treq[»ass  committed  on 
the  wife  constitutes  the  whole  cause  of  action  (n). 

The  common  declaration  in  this  action  is  very  concise  ;  in  sub- 
Btanee  it  is  as  follows :  viz.  that  the  defendant  with  farce  and  armSf 
made  an  assault  on  the  wife  of  the  plaintiff,  and  debauched  and  car* 
nally  knew  her,  whereby  the  plaintiff  wholly  lost  and  was  deprived 
of  we  comfort,  society,  and  fellowship  of  his  wife,  and  of  her  aid  and 
aasistance  in  his  domestic  affiurs,  and  other  lawfiil  buennesSb 

The  general  issue  in  this  action  is,  not  guilty. 

The  statute  of  limitations  (7)  may  be  pleaded  in  bar  of  this  action : 

(m)  Oregmm  y.  ItTaggart,  I  Campb.  415.         (»)  Oiutrdf,  Hodge^  10  East,  32. 

.   (7)  By  itot.  21  Jae.  L  c.  16»  a.  a,  aU  atftions  on  the  eaae  (other  than 


12  ADULTERY. 

but  the  gist  of  the  action  being  the  injury  sustained  by  the  husband 
in  consequence  of  the  adultery,  the  proper  plea  under  that  statute 
is,  not  guilty  within  six  years (o).  In  a  caae{p)  where  the  plaintiff 
complained  ^^  of  a  plea  of  trespass,  that  the  defendant,  with  force 
and  arms,  assaulted  and  seduced  the  plaintiirs  wife,  per  quod  con- 
sortium amisity  Sfc.  contra  pacem,  ^c.  and  the  defendant  pleaded, 
not  guilty  within  six  years ;  on  general  demurrer,  a  question  arose, 
whether  the  action  was  trespass  or  case.  Cooke  v.  Sayer  was  cited. 
Lord  JSUenborough,  C.  J.,  said,  it  might  be  material  to  consider  that 
point,  if  the  question  were,  whether  the  limitation  of  six  or  four 

i rears  on/y.  applied  to  this  case ;  but  the  defendant  having  taken  the 
onger  period,  and  pleaded  not  guilty  within  six  years,  that  of  course 
must  include  not  guilty  within  four  years,  and  the  plea  not  having 
been  specially  demurred  to,  was  therefore  good  in  either  way  of  con- 
sidering it. 

Money  cannot  be  paid  into  court  in  this  action.     Stat.  3  &  4 
Will.  IV.  c.  42,  s.  21. 


TIL    Of  the  Evidence^   and  herein  of  the  Statutes  relating  to 

Marriage — Proof  of  Adultery,    p,  23. 

In  other  actions^  evidence  of  cohabitation,  general  reputation, 
acknowledgment  of  the  parties  and  reception  by  their  friends,  is  suf- 
ficient to  establish  the  relation  of  husband  and  wife.  But  in  this 
action,  in  order  that  it  may  not  be  converted  to  bad  purposes,  by 
persons  giving  the  name  and  character  of  wife  to  women  to  whom 
they  are  not  married,  it  has  been  holdeh  to  be  indispensably  neces- 
sary for  the  plaintiff  to  prove  the  marriage  ceremony  having  been 
performed,  either  by  the  testimony  of  some  person  who  was  present 
at  the  marriage,  or  by  the  production  of  the  register,  or  of  an  exa- 
mined copy  thereof  (9),  and  proof  of  cohabitation  and  reputation  is 
insufficient :  but  ^4f  it  were  proved  that  the  defendant  had  seriously  or 
solemnly  recognized  that  he  knew  that  the  woman  he  had  laid  with 
was  the  plaintiff's  wife,  it  would  be  evidence  proper  to  be  left  to  a  jury 
without  proving  the  marriage  ^^  (r).     In  cases  where  the  marriage  is 

(o)  CooJte  V.  Sayer,  2  Kenyon,  371 ;  (q)  Morri$  v.  Miller^  4  Burr.  2057 ; 

2  Burr.  753 ;  Bull.  N.  P.  28,  cited  in  Mac-  1  Bl.  R.  632,  S.  C. ;   and  BuU.  N.  P.  27 ; 

fadgen  t.  Olhumt,  6  East,  388.    See  ante,  and  per  Lord  Mansfield,  C.  J.,  in  Biri  y. 

p.  8.  Barlow,  Doug.  174 ;  Hemmmge  v.  Smith, 

(p)  Marfadzen  y.  Olivant,  6  East,  387.  4  Doug.  35,  S.  P. 

But  see  Woodward  y.  Walton,  ante,  p.  8 ;  (r)  Per  Cur.  Riffff  y.  Curgenwn,  2  Wils. 

and  Diteham  y.  Bond,  2  M.  &  S.  436.  399. 


for  slander,)  must  be  commenced  and  sued  within  six  years  next  after  the 
cause  of  such  action  ;  and  actions  of  trespass,  of  assault,  battery,  wound- 
ing, and  imprisonment  within /our  years.  It  appears,  from  the  language  of 
the  court  in  Cooke  v.  Sayer,  6  East,  388,  that  tnev  considered  the  action  on 
the  case  for  adultery  as  falling  within  the  former  description  of  actions,  and 
consequently  that  the  limitation  of  time  was  six  years.    But  see  ante,  p.  8. 
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to  be  proved  by  the  production  of  the  register  or  copy,  proof  must 
also  he  adduced  of  the  identity  of  the  parties.  But  the  minister 
and  subscribing  witnesses  are  not  the  only  competent  witnesses  to 
prove  the  identity.  In  JBirt  v.  Bar  law,  Doug.  170,  JBulUr^  J.,  ob- 
served,  that  it  was  not  necessary  to  produce  the  original  register, 
and  that  it  was  only  where  that  was  required,  that  subscribing  wit- 
nesses must  be  called :  that  in  this  case  the  wife's  maiden  name  was 
Harriet  Ghampneys ;  and  supposing  a  maid  servant  had  proved  that 
she  always  went  by  that  name  till  tne  day  of  the  marriiu;e,  that  she 
went  out  that  day,  and  on  her  return  and  ever  since  had  been  called 
Mrs.  Birt,  that  would  have  been  evidence  of  the  identity.  An 
omission  in  the  parish  register  of  the  signatures  of  the  minister, 
parties,  and  witnesses,  has  been  holden  (s)  not  to  affect  the  validity 
of  a  marriage,  qmad  a  parish  settlement,  where  it  was  clearly  proved 
aliunde  that  a  marriage  had  actually  taken  place. 

The  books  of  the  Fleet  are  not  evidence  of  a  marriage.  Per 
Kenyofiy  C.  J.,  in  Reed  v.  Passer,  Peake's  N.  P.  C.  281 ;  1  Esp. 
N.  P.  C.  213,  S.  C;  S.  P.  per  de  Grey,  C.  J.,  in  Howard  v.  Bur- 
tonwood,  Middx.  sittings  after  Trin.  Term,  16  Geo.  III. ;  and  pre- 
viously by  Lord  Hardwicke,  and  since  by  Le  Blanc,  J.,  in  Cooke  v. 
Uoyd,  Peake''s  Evidence,  App.  xxxvi.  But  in  Doe  d.  Passing- 
ham  V.  Lloyd,  Salop  Sum.  Ass.  1794,  Heath,  J.,  admitted  these 
books  in  evidence.    See,  however,  Lloyd  v.  Passingham,  16  Yes.  59. 

By  a  Stat.  3  b  4  Vict.  c.  92,  intituled  ''An  Act  for  enabling  Courts 
of  Justice  to  admit  non-parochial  Registers  as  Evidence  of  Births  or 
Baptisms,  Deaths  or  Burials,  and  Marriages,^  certain  registers  are 
to  be  deposited  {t)  in  the  custody  of  the  registrar-general,  after 
being  certified  (u)  and  identified  {x)  by  the  commissioners  therein 
mentioned,  and  are  then  to  be  deemed  to  be  in  legal  custody  (y), 
and  to  be  receivable  in  evidence  in  all  courts  of  justice,  subject  to 
the  provisions  contained  in  the  act ;  and  by  sect.  20,  the  registers  of 
the  Fleet  and  King's  Bench  prisons,  Mayfair,  and  Mint,  are  to  be 
transferred  to  the  custody  of  tne  registrar-general ;  but  none  of  the 
provisions  respecting  the  registers  made  receivable  in  evidence  by 
virtue  of  this  act  are  to  extend  to  the  registers  so  transferred. 

Great  strictness  being  required  as  to  the  proof  of  marriage  in  this 
action,  it  will  be  necessary  to  make  some  remarks  touchmg  mar- 
riage jn  general,  in  order  that  the  reader  may  be  apprised  of  the 
solemnities  which  the  law  deems  essential  to  constitute  a  valid  mar- 
riage. 

At  the  common  Iaw(2r),  any  contract  made  per  verba  de  prasenti, 
or  in  words  of  the  present,  or  in  case  of  cohaoitation,  per  verba  de 

(«)  R.  T.  8i.  Ihvereux,  Burr.  S.  C.  (x)  Sect.  4. 

506;  1  Bl.  R.  367,  8.  C.  (y)  Sect.  6. 

(0  Sect  1.  (r)  See  12.  r.  hUkMitmtt  4^  Btwi^tom, 

(«)  Sect.  2.  10  East,  263. 
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jfkturo  also,  betiv^een  persons  iMe  to  ^ontraiet,  iffts  deemed  s  vviid 
nmrriMe  to  nrnny  purposes,  aEnd  the  puiies  might  have  been  com* 
pelted  m  tlie  spintiial  coorts  to  ceiebrate  it  tit  Jhde  ect^esim.  In 
order  to  constitute  a  valid  fflarriage^  at  eommon  law,  it  appeani  to 
have  been  wholly  mmiaterial  ^idiether  the  ceremony  was  performed 
by  a  Protestant  or  Roman  Gathoiie  priest,  in  a  private  lodging  or  a 
public  chapel.  Hence,  where  the  marriage  ceremony  was  perfotraed 
m  a  private  lodging  by  a  Roman  GathoHc  priest,  in  the  year  1705 ; 
and  upon  evidenoe  that  the  prisoner,  in  answer  to  the  question 
whether  he  would  have  the  woman  for  his  wedded  wife,  said  that  he 
would ;  and  that  the  woman  answered  affirmatively  to  the  question 

Ct  to  her,  whether  rfie  would  have  Mr,  Fieldittg  for  her  husband  (a); 
r.  Justice  Pmt>el,  upon  a  ouestion  of  felony,  considered  it  as  a 
marriage  contracted  per  veria  de  prcesenH.  It  appears  doubtfiil, 
whether,  at  the  common  law,  it  was  necessary  that  the  ceremony 
should  have  been  performed  by  a  person  in  holy  orders  (see  liie 
argument  in  R.  v.  JjuffingtoTi^  1  Burr.  S.  C.  2321,  and  some  remarks 
on  this  point,  1  BL  Gom.  439 ;  see  also  the  preamble  to  stat.  57 
Geo.  Hi.  c.  51)  :  certainly  the  ecclesiastical  law  required  it,  and  if 
a  husband  demanded  a  right  in  the  ecclesiastical  court  which  was 
only  due  to  him  by  the  ecclesiastical  law,  it  was  necessary  for  him 
to  prove  in  that  court,  that  he  had  been  married  by  a  person  in 
hdy  orders.  Haydon  v.  Grould^  Salk.  119.  See  Jacob'^s  note  to 
Roper's  Law  of  Property  arising  from  the  Relation  between  Hus- 
band and  Wife,  vol.  2,  Addenda  No.  I.  p.  445,  cited  in  a  note  to 
R.  T.  Bathwieky  2  B.  8c  Ad.  641. 

During  a  long  period.  Lord  Hardwicke*s  act,  26  Geo.  II.  c.  S3,, 
was  the  only  statute  relating  to  marriage,  but,  lately,  several  sta- 
tutes have  been  made  with  a  view  to  amend  the  provisions  of  that 
act,  and  finally  it  has  been  altogether  repealed. 

The  first  of  these,  viz*  3  Geo.  IV.  c.  75  (8),  after  rq>ealing  the 
11th  sect,  of  the  26th  Geo.  IL  c.  S3,  relating  to  mairiages,  bylioensep 
of  minors^  without  consent  of  proper  parties,  by  sect.  2,  enacts  that 
marriages  solemnized  by  license  before  the  passing  of  this  act,  that 
is  before  22nd  July,  1822,  without  the  consent  required  by  the  11th 


(8)  TUb  act,  whidi  received  the  Toyal  assent  July  22, 1822,  was  to  take 
effect  from  the  Ist  September,  1822.  During  the  interval  between  Ifaose 
periods,  vis.  between  the  22d  July  and  1st  September,  1822,  the  11th  sec- 
tion of  the  26th  Geo.  II.  c.  33,  stood  repealed,  and  tilie  new  provisions  of 
fliis  act,  the  3  Geo.  IV .  c.  75,  had  not  come  into  operation ;  the  marriage, 
therefore,  of  an  infant  by  license,  without  the  consent  of  parent  or  guar- 
dian, solemnized  on  the  301h  August,  1822,  was  holden  to  be  valid.  R,  v.. 
Maria  WwMey^  Moody's  Crown  Cases,  163.  See  poaty  p.  17,  sect.  1(»  of 
4  Geo.  lY.  c.  76 ;  and  JL  v.  JBifmmgham,  8  B.  &  C.  29,  there  citod. 
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sect,  of  Lord  Hariwicke's  aet,  AaJl  be  good,  (if  not  otherwise  imt^ 
lid,)  where  the  parties  shall  have  continiied  to  lire  together  as  bm* 
htnid  and  wife,  until  the  death  of  one  of  them,  car  until  the  passing  of 
this  act,  or  shall  only  have  discontinued  their  cohabitation  for  the 
poipose  or  during  the  pending  of  any  proceedings  touching  the  vali- 
dity of  such  marriage.  [As  to  what  shall  not  be  a  living  together  as 
husband  and  wife  within  this  secticm,  see  Poole  v.  Poole^  2  Cr.  &  J. 
(Ex)  66,  and  2  Tyrw.  76.]  But  this  act  (sect.  3,)  is  not  to  render 
valid  any  marriage  which  has  been  declared  invalid,  by  any  court  of 
competent  jurisdiction  before  the  22nd  of  July,  1822  ;  nor  any  mar- 
riages, where  either  of  the  parties  shall  at  anytime  afterwards  have 
lawfully  intermarried  with  any  other  person.  [This  3rd  section 
(which  is  not  repealed  by  4  Oeo.  IV .  c.  76  (&),)  has  a  retrospective 
operation  only ;  hence  it  has  been  holden,  that  a  marriage  which 
would  have  been  void  by  the  11th  section  of  Lord  Hardwicke's  act, 
and  had  once  been  rendered  valid  by  the  2nd  section  of  the  3  Geo.  IV. 
c.  75,  cannot  subsequently  be  rendered  invalid  by  the  marriage  of 
either  of  the  parties  during  the  life  of  the  other  with  a  third  per- 
son (c).]  Nor  is  this  act  (s.  4,)  to  render  valid  any  marri^e,  the  in- 
validity of  which  has  been  established  before  the  22nd  of  July,  1822, 
upon  the  trial  of  any  issue  touching  its  validity,  or  touching  the 
legitimacy  of  any  person  alleged  to  be  the  descendant  of  the  parties 
to  such  macriage ;  nor  (sect.  5,)  any  marriage,  of  which  the  validity 
or  legitimacy  of  descendants  has  been  brought  in  question,  in  law  or 
equity,  where  judgments  or  decrees  or  orders  have  oeen  made  before 
the  22nd  of  July,  1822,  in  consequence  of  proof  having  been  made  of 
the  invalidity  of  such  marriage,  or  the  illegitimacy  of  such  descen- 
dants. The  right  (d)  and  interest  in  property  and  titles  of  honour, 
which  have  been  enjoyed  upon  the  ground  of  the  invalidity  of  any 
marriage,  by  reason  that  it  was  solemnized  vritbout  such  consent, 
AbR  not  be  aflected  by  this  act,  although  no  sentence  or  judgment 
has  been  pronounced  in  any  court  against  the  validity  of  such.  This 
statute  shall  not  affect  any  act  done  before  the  22nd  of  July,  1822, 
under  the  authority  of  any  court,  or  in  the  administration  of  any 
personal  estate,  or  the  execution  of  any  will,  or  performance  of  any 
trust  (e).  The  remaining  sections  of  this  statute,  from  the  8tfa  to 
the  26th,  were  repealed  by  the  4  Geo.  IV.  c.  17,  26th  March,  1828, 
which  was  also  repealed  l^  stat.  4  Geo.  IV.  e.  76,  except  as  to  any 
act  done  under' its  provisions,  and  also  except  as  to  its  repealing  the 
dauaes  contained  under  any  former  act  (/). 

His  statute,  viz.  4  Geo.  IV.  c.  76,  which  passed  on  the  ISth  of 
JuK,  1823,  r^ealed  so  much  of  Lord  Hardwicke's  aet  as  was  then 
in  Kvce,  horn  the  Ist  Nov.  1828.  The  principal  provisioiis  are  as 
follow : — The  2nd  section  relates  entirely  to  the  mode  in  which 

(A)  Men  V.  BlaUmore^  Ryan  Sl  Moody;  (d)  Sect  6, 

382.  (e)  SecL  7. 

(e)  Jt  V.  St.  Jokn  Deivtt€,  2  B.  ft  Ad.  (/)  See  Amvv.  BMmmrtf^j.  it  Mo. 

226.  S6& 
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banns  shall  be  published.    The  3rd  section  empowers  bishops  to 
anthorize  publication  of  banns  in  chapels  (10). 

By  sect.  7,  no  minister  is  obliged  to  publish  banns,  unless  the  per- 
sons to  be  married  shall  seven  days  before  first  publication  deliver 
to  such  minister  notice  in  writing,  dated  on  day  of  delivery,  of  their 
true  Christian  names  and  surnames,  and  of  the  houses  of  their  re* 
spective  abodes  within  the  parish  or  chapelry,  and  of  the  time 
during  which  they  have  dwelt  therein. 

A  person,  whose  baptismal  and  surname  was  Abraham  Langley, 
was  married  by  banns  by  the  name  of  George  Smith,  having  been 
known  in  the  parish  where  he  resided  and  was  married  by  that 
name  only,  from  the  time  of  his  first  coming  into  the  parish  tiU  his 
marriage,  which  was  about  three  years ;  it  was  holden  that  the  mar- 
riage was  valid  (g).  So  where  a  person  had  gone  by  an  assumed 
name  for  sixteen  weeks,  in  order  more  efiectually  to  conceal  him- 
self, having  deserted  from  the  army,  and  then  was  married  by  his 
assumed  name  by  license  ;  the  marriage  was  holden  good,  no  fraud 
being  intended  in  respect  of  the  marriage  (h).  But  if  there  be  a 
total  variation  of  a  name  or  names,  that  is,  if  the  banns  are  pub- 
lished in  a  name  or  names  totally  different  from  those  which  the 
parties  or  one  of  them  ever  used,  or  by  which  they  were  ever  known, 
the  marriage  in  pursuance  of  that  publication  is  invalid ;  and  it  is 
immaterial,  in  such  cases,  whether  the  misdescription  has  arisen 
from  accident  or  design,  or  whether  such  design  be  fraudulent  or 
not  (i). 

*'  The  marriage,  except  in  case  of  a  license,  is  to  be  performed  by 
proclamation  of  banns,  which  is  to  designate  the  individual  in  order 
to  awaken  the  vigilance  of  parents  and  guardians,  and  to  give  them 
an  opportunity  of  protecting  their  rights ;  it  therefore  requires  that 
the  true  name  should  be  given  them,  evidently  considering  that  a 
name  assumed  for  the  occasion  is  a  name  that  will  not  answer  the 
purposes  of  these  provisions ;  accordingly,  this  court  has  conceived 
itself  to  be  carrying  the  intention  of  the  Law  into  effect,  when  it  has 
annulled  marriages  where  a  false  name  has  been  inserted  in  the 
banns,  though  no  fraud  were  intended ;  upon  the  ground  that  such 
proclamation  was  no  proclamation  referring  to  that  marriage,  but 
to  another  transaction ;  the  marriage,  therefore,  was  without  pro- 
clamation of  banns,  and  consequently  illegal."     Per  Sir  TT.  Scott, 

)  R.  V.  Billingshurst,  3  M.  &  S.  250.  caae  of  H.  v.  Tibtheffyru  decided  as  the 

h)  jR.  V.  Burton  on  Trent,  3  M.  &  S.  law  stood,  under  the  26  Geo.  II.  c.  23,  s.  8. 

537.  See  therefore  the  language  of  the  4  Geo. 

(t)  Per  Lord  Tenterden,C.  J.,  deliver-  IV.  c.  76,  s.  22,  and  the  decision  of  jR.  t. 

ing  the  judgment  of  the  court  in  jR.  v.  Wroxton,  4  B.  &  Ad.  640,  thereon,  pott, 

Tibehelf,  I  B.  &  Ad.  194,  recognized  in  p.  18. 
Allen  V.  Wood,  1  Bingh.  N.  C.  8.   But  the 

(10)  See  fivther  on  this  subject  stat.  ^k7  Will.  IV.  c.  85,  s.  26,  and 
7  Will.  IV.  and  1  Vict.  c.  22,  ss.  33,  34. 
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delivering  judgment  in  Wakefield  v.  Mackay^  1  Phill.  Ecc.  Rep. 
p.  139, 140,  n.y  in  which  an  illegitimate  child  was  baptized  in  the  name 
of  her  mother ;  and  though  in  the  course  of  her  life  she  had  used  a 
variety  of  names,  still,  as  the  banns  had  been  published  in  the  name 
of  her  mother,  and  as  it  was  not  upon  the  evidence  demonstrated  to 
be  other  than  the  true  name,  the  court  sustained  the  marriage. 

By  stat.  4  Geo.  IV.  c.  76,  sect.  9,  marriages  not  had  within  three 
months  after  the  complete  publication  of  banns,  cannot  be  solem- 
nized without  republication  of  banns  on  three  several  Sundays  in 
the  form  prescribed,  unless  by  license. 

By  sect.  16,  the  father,  if  living,  of  any  party  under  twenty-one 
years  of  age,  such  parties  not  being  a  widower  or  widow  ;  or  if  the 
father  shall  be  dead,  the  guardian  of  the  person  of  the  party  so 
under  age,  lawfully  appointed ;  and  in  case  there  shall  be  no  such 
guardian,  then  the  mother  of  such  party,  if  unmarried ;  and  if  there 
shall  be  no  mother  unmarried,  then  the  guardian  of  the  person  ap- 
pointed by  the  Court  of  Chancery,  if  any,  shall  have  authority  to 
five  consent  to  the  marriage  of  such  party,  and  such  consent  is 
ereby  required  for  the  marriage  of  such  party  so  under  age,  unless 
there  shall  be  no  person  authorized  to  give  such  consent.  N.  The 
language  of  the  foregoing  section  is  merely  directory ;  it  does  not 
proceed  to  make  the  marriage  void,  if  solemnized  without  consent. 
Hence,  where  a  marriage  was  solemnized  by  license,  the  man  being 
a  minor,  Tvhose  father  was  living,  and  who  did  not  consent  to  the 
marris^e;  it  was  holden,  that  the  marriage  was  nevertheless  valid  (A). 

In  case  (Q  the  father  or  fathers  of  the  parties  to  be  married,  or  one 
of  them,  so  under  age,  shall  be  non  compos  mentiSy  or  the  guardian, 
mother,  or  any  of  them,  whose  consent  is  necessary  to  the  marriage 
of  such  party,  shall  be  non  compos  mentis^  or  in  parts  beyond  the 
seas,  or  shall  unreasonably  or  from  undue  motives,  refuse  their 
consent  to  a  proper  marriage,  then  any  person  desirous  of  marrying, 
in  any  of  the  before-mentioned  cases,  may  apply,  by  petition,  to  the 
lord  chancellor,  master  of  the  rolls,  or  vice-chaucellor,  who  are 
respectively  empowered  to  proceed  upon  such  petition  in  a  summary 
way ;  and  in  case  the  marriage  proposed  shall  upon  examination 
appear  to  be  proper,  the  said  lord  chancellor,  &c.  shall  judicially 
declare  the  same  to  be  so;  and  such  declaration  shall  be  as  efiPectual, 
as  if  the  father,  or  guardian,  or  mother  of  the  person  so  petitioning, 
had  consented  to  such  marriage. 

Whenever  (m)  a  marriage  shall  not  be  had  within  three  months 
after  the  grant  of  a  license  by  any  person  having  authority  to  grant 
such  license,  no  minister  shall  proceed  to  the  solenmization  of  such 
marriage  until  a  new  license  shaU  have  been  obtained,  unless  by 
banns  duly  published. 

(k)  R.  T.  Birminffham,  8  B.  &  C.  29.  (m)  Sect.  19. 

(0  Sect.  17. 
VOL.  I.  C 
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If  any  persons  (n)  shall  knowingly  and  wilfiilly  intennarry  in  any 
other  place  than  a  chnrch,  or  such  public  chapel  wherein  banns  may 
be  lawfully  published,  unless  by  special  license,  or  shall  knawingfy 
and  wilfully  intermarry  without  due  publicaticm  of  banns,  or  license 
from  a  person  having  authority  to  grant  the  same,  or  shall  knowingly 
and  wilfully  consent  to  or  acquiesce  in  the  solenmization  of  such  mar- 
riage by  any  person  not  being  in  holy  orders,  the  marriages  of  soch 
persons  shall  be  null  and  void. 

In  order  to  render  a  marriage  void  under  this  enactment,  it  most 
have  been  contracted  by  both  parties  with  a  knowledge  that  a  due 
publication  of  banns  had  not  taken  place.  Therefore,  where  the 
mtended  husband  procured  the  banns  to  be  published  in  a  Christian 
and  surname  which  the  woman  had  never  borne,  but  she  did  not 
know  thsLifact  until  after  the  solemnization  of  the  marriage  ;  it  was 
holden,  that  the  marriage  was  valid  (o).  But  in  Wiltshire  v.  Wilt- 
shire^ 3  Hagg.  (E.  R.)  333,  marriage  by  banns  under  a  false  pub- 
lication, by  the  suppression  of  one  of  the  husband's  Christian  names 
by  which  he  was  known,  unth  the  hnowledge  and  consent  of  both 
par  ties  f  was  holden  void  under  this  22nd  section.  The  raamage  of 
parties  under  a  license  from  a  person  not  having  authority  to  grant 
the  same,  is  not  void  {p)  under  this  section,  unless  both  parties 
knowingly  and  wilfully  intermarry  by  virtue  of  such  license. 

If  any  valid  marriage  (9),  solemnized  by  license,  shall  be  procured 
by  a  party  to  such  marriage  to  be  solemnized  between  persons,  one 
or  both  of  whom  shall  be  under  the  age  of  twenty-one  years,  con- 
trary to  the  provisions  of  this  act,  by  means  of  such  party  falsely 
swearing  fco  any  matter  to  which  such  party  is  hereinbefore  required 
personally  to  swear,  such  party  shall  forfeit  all  property  accruing 
from  the  marriage. 

In  order  to  preserve  (r)  the  evidence  of  marriages,  and  to  make 
the  proof  thereof  more  certain  and  easy,  and  for  the  direction  of 
ministers  in  the  celebration  of  marriages  and  registering  thereof,  all 
marriages  shall  be  solemnized  in  the  presence  of  two  credible  wit- 
nesses, besides  the  minister  who  shall  celebrate  the  same ;  and  im- 
mediately after  the  celebration,  an  entry  thereof  shall  be  made  in 
the  register-book  kept  for  that  purpose,  in  which  it  shall  be  ex- 
pressed that  the  marriage  was  celebrated  by  banns  or  license,  and  if 
both  or  either  of  the  parties  married  by  license  be  under  age,  not 
being  a  widower  or  widow,  with  consent  of  the  parents  or  guardians, 
as  the  case  shall  be  ;  and  such  entry  shall  be  signed  by  the  minister 
with  his  proper  addition,  and  also  by  the  parties  married,  and 
attested  by  such  two  witnesses ;  which  entry  shall  be  made  in  the 
form  therein  set  forth. 

(a)  Sect.  22.    But  see  jiot/,  p.  19,  6  &  (p)  Dormer  y.  Williams,  1  Cart.  Ecc. 

7  Wm.  IV.  c.  85.  R.  870. 

(0)  R,  ▼.  Wroxton,  4  B.  &  Ad.  640,  {9)  Sect.  23. 

and  3  Nev.  &  M.  712.     See  Wright  y.  (r)  Sect.  28. 
Blwood^  1  Curt.  Ecc.  R.  662. 
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This  aet  does  not  extend  («)  to  the  marriages  of  any  of  the  royal 
mily ;  nor  to  any  marriages  (t)  amongst  the  people  cabled  QuaierSj 
or  amongst  the  persons  professing  the  Jewuk  religion,  where  both 
the  paiiiea  to  anysocfa  marriage  are  of  the  people  <»Ued  QuakerSyOr 
persona  profeasmg  the  Jewish  religi(Mi  respectively;  and,  lastly, 
this  statute  is  confined  to  England* 

In  consequence  of  a  decision  (iZ.  v.  Northfield^  Doug.  658,)  whidi 
took  place>  confining  the  construction  of  Lord  Hardwicke's  act, 
26  Geo.  II.  c.  33,  s.  1,  to  chapels  existing  at  the  time  of  passing 
the  Bcty  several  statutes  have  been  made  from  time  to  time,  to  give 
vafidity  to  marriages  solemnized  in  chapels  erected  since  Lord  Hard* 
wieke'^s  act,  and  to  make  the  registers  of  such  marriages  evidence. 
See  Stat.  21  Geo.  III.  c.  53 ;  44  Geo.  III.  c.  77 ;  48  Geo.  III.  c.  127 ; 
6  Geo.IV. C.92.  Stat.  5  Geo.  IV.  c.  32;  11  Geo.  IV.  and  1  WiU.  IV. 
e.  18,  relate  to  the  solemnization  of  marriages  where  chur^es  are 
rebuilding  or  under  repair.  See  stat.  7  &  8  Vict.  c.  56,  concerning 
banns  and  marriages  in  district  churches  or  chapds. 

By  stat.  5  &  6  Will.  IV.  c.  54,  after  reciting,  that  marriages  be- 
tween persons  within  the  prohiUted  degrees  are  voidable  only  by 
sentence  of  the  ecclesiastical  court  pronounced  during  the  lifetime 
of  both  the  parties  thereto,  it  is  enacted,  that  all  marriages  cele- 
brated before  the  31st  August,  1835,  between  persons  within  the 
prohibited  degrees  of  affinity,  diall  not  be  annulled  for  that  cause  by 
any  sentence  of  the  ecclesiastical  court,  except  in  suits  depending  at 
that  time ;  provided  that  nothing  thereinbefore  enacted  shall  affect 
marriages  between  persons  within  the  prohibited  degrees  of  consan- 
guinity ;  and  by  sect.  2,  all  marriages  celebrated  after  that  time  be- 
tween persons  within  the  prohibited  degrees  of  consanguinity  or 
affinity,  are  made  absolutely  void.  This  act,  however,  does  not 
extend  to  Scotland  (u). 

Heretofore  marriages  could  have  been  solemnized,  except  by  spe- 
cial license,  only  in  parish  churches  or  chapels,  according  to  the  rites 
of  the  church  of  Elngland ;  but  now,  by  stat.  6  &  7  WiU.  IV.  c.  85, 
irfiich  took  effect  on  1st  July,  1837,  and  was  explained  and  amended 
by  stat.  7  Will.  IV.  and  1  Vict.  c.  22,  marriages  may  be  solemnized 
in  any  certified  place  of  religious  worship  duly  registered,  or  at  the 
office  of  the  superintendent  registrar,  according  to  any  form  and 
ceremony  the  parties  may  see  fit  to  adopt ;  provided  they  pay  strict 
attention  in  conforming  to  the  regulations  prescribed  by  the  act ;  of 
which  the  following  are  most  deserving  of  remark : — 1st,  The  notice 
(x)  of  marriage  to  the  superintendent  registrar.  As  this  notice  is  to 
be  read  at  the  meeting  of  guardians  (y),  or  suspended  in  the  super- 
intendent registrar's  office  (z)^  it  has  (a)  an  effect  similar  to  the  pub- 

(y)  Ibid,  8.  6. 

{z)  7  Wm.  IV.  &  1  Vict.  c.  22,  8.  24. 

(a)  Ibid.  8.  36. 


(«)  Sect.  30. 
(0  Sect  31. 
(«)  Sect  3. 

(*)  6  &  7  Vfll.  IV.  c.  85,  8. 4. 
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lication  of  banns.     2ndly,  The  certificate  (ft),  which  S.  R.  is  em- 
powered to  issue,  if  there  be  no  lawful  impediment  shown.     By  stat. 
3  &  4  Vict.  c.  72,  s.  1,  no  certificate  can  be  granted  for  a  marriage 
out  of  the  district  in  which  one  of  the  parties  dwells,  unless  the 
party  make,  by  indorsement  on  the  notice,  the  declaration  required 
by  the  second  section,  the  form  of  which  is  given  by  the  schedule  to 
this  act.     Srdly,  Where  the  marriage  is  by  license  which  S.  R.  is 
empowered  to  grant  (c),  care  must  be  taken  as  to  the  consent ;  for 
the  like  consent  (d)  is  required  to  marriages  solemnized  by  license 
under  this  act  as  before.     The  12th  section  directs  what  acts  are 
required  before  license  can  be  granted.     The  licenses  by  archbishop 
of  Canterbury,  proper  ofiBicers  and  surrogates  are  left  untouched  (e). 
4thly,  Time. — Twenty-one  days  (/)  must  elapse  after  day  of  entry  of 
notice,  if  no  license ;  if  license,  seven  days  (/)  before  marriage  can  be 
solemnized.     If  throe  months  (ff)  are  suffered  to  elapse  after  notice, 
without  marriage,  a  new  notice  must  be  given.     The  old  hours  are 
to  be  observed,  during  which  the  marriage  can  be  solemnized,  viz. 
between  eight  and  twelve  in  the  forenoon.     5thly,  The  marriage 
must  be  solemnized  as  the  act  directs  (A) ;    1,  with  open  doors ; 
2,  between  the  stated  hours ;  3,  in  presence  of  registrar  and  vnt- 
nesses ;  if  at  office,  presence  of  S.  R.  also  is  required  ;  4,  in  some 
part  of  the  ceremony  the  declaration  before  the  witnesses  in  the 
form  prescribed ;  lastly,  there  must  be  no  lawful  impediment.     If 
these  particulars  be  not  duly  observed,  the  marriage  is  made  void  (t) ; 
but  if  they  are  strictly  attended  to,  the  marriage  is  as  good  (k)  and 
cognizable  in  like  manner  as  a  marriage  before  this  act,  according 
to  the  rites  of  the  church  of  England.     In  the  case  of  a  fraudulent 
marriage,  the  guilty  party  forfeits  all  property  accruing  from  the 
marriage,  under  a  provision  (I)  similar  to  tnat  contained  in  the 
4  Geo.  IV.  c.  76,  s.  23.  But  the  new  law  extends  only  to  England  (m) ; 
and  does  not  extend  to  the  marriage  of  any  of  the  royal  family. 
Quakers  and  Jews  (n)  may  contract  and  solemnize  marriages  ac- 
cording to  usage  as  before,  provided  both  parties  are  Quakers  or 
Jews,  and  the  notice  to  registrar  has  been  given  and  his  certificate 
issued.     As  to  the  registers  of  marriages,  the  reader  should  be 
apprized  that  so  much  of  the  stat.  52  Geo.  III.  c.  146,  and  4  Geo.  IV. 
c.  76,  as  relates  to  the  registration  of  marriages,  has  been  repealed 
by  stat.  6  &  7  Will.IV.  c.  86  (o),  which  took  effect  on  the  same  day 
as  the  preceding  marriage  act,  (6  &  7  Will.  IV.  c.  85,)  and  which 
is  to  be  taken  as  part  of  it,  as  fully  as  if  incorporated  with  ii{p). 

It  seems,  that  to  prove  a  Jewish  marriage,  it  is  not  sufficient  to 


(4)  6  &  7  Wm.  IV.  c.  85,  8.  7. 

(e)  Ibid.  $.11, 

(d)  Ibid.  8.  10. 

(«)  6  &  7  Will.  IV.  c.  85.  8.  1. 

(/)  Sect.  14. 

(i)  Sect.  15. 

(k)  Sect.  20. 

(0  Sect.  42. 


(i)  Sect.  35. 
(0  Sect.  43. 
n)  Sect.  45. 
[fi^  Sect.  2. 

[0)  Explained   and   amended  by  stat. 
7  Will.  IV.  &  1  Vict.  c.  22. 
(/»)  6  &  7  Will.  IV.  c.  85,  sect.  44. 
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produce  witnesses  who  were  present  at  the  ceremony  in  the  syna- 
gogue ;  because  that  is  merely  a  ratification  of  a  previous  written 
contract — such  contract,  therefore,  must  be  adduced  and  proved  (q), 
A  Jewess  may  give  parol  evidence  of  her  own  divorce  in  a  foreign 
country,  according  to  the  ceremony  and  customs  of  the  Jews 
there  (r).  In  Moss  v.  Smith,  1  Man.  &  Gr.  232,  3;  1  Scott's  N.  R. 
25,  to  prove  a  Jewish  divorce  in  England,  it  was  holden  necessary, 
by  Erskine,  J.,  that  the  written  document  of  divorce  delivered  by 
the  husband  to  the  wife  should  be  produced.  According  to  the 
evidence  of  the  high  priest  of  the  German  Jews  in  England,  this 
document  is  the  operative  part  of  the  ceremony,  which  must,  how- 
ever, take  place  in  the  presence  of  the  high  priest  and  ten  other 
persons.  W  here  plaintiff  and  his  wife  were  Quakers,  proof  of  a 
marriage  according  to  the  forms  of  that  society  was  received 
without  objection  (s). 

Marriages  Abroad. — ^A  soldier  on  service  {i)  with  the  British 
army  in  St.  Domingo,  in  1796,  being  desirous  of  marriage  with  the 
widow  of  another  soldier,  who  had  died  there  in  the  service,  and 
both  parties  beinff  desirous  of  celebrating  their  marriage  with  effect, 
they  went  to  a  chapel  in  a  town  where  they  were,  and  there  the 
ceremony  was  performed  by  a  person  appearing  there  as  a  priest,  and 
officiating  as  such ;  the  service  being  in  French,  but  interpreted 
into  English  by  one  who  officiated  as  clerk ;  and  which  the  woman 
understood  at  the  time  to  be  the  marriage  service  of  the  church  of 
England.  After  this  they  cohabited  together  as  man  and  wife  for 
eleven  years,  until  the  death  of  the  husband.  On  a  question  as  to 
the  settlement  of  the  woman,  a  doubt  was  raised  whether  the  mar- 
riage was  valid.  The  court  of  B.  R.  were  clearly  of  opinion  that  it 
was  a  valid  marriage,  whether  it  was  to  be  considered  as  a  marriage 
celebrated  in  a  place  where  the  law  of  England  prevailed,  or  as  a 
marriage  according  to  the  law  of  St.  Domingo,  whatever  that  might 
be.  Upon  the  former  ground,  inasmuch  as  there  was  a  contract  jE^«r 
perba  de.prcBsenti,  which  contracts  were  binding  on  the  parties 
before  Lord  Hardwicke's  act,  which  did  not  affect  the  present  case, 
this  being  a  marriage  beyond  seas,  and  because  the  marriage  was 
celebrated  by  a  person  who  publicly  assumed  the  office  of  a  priest, 
and  appeared  habited  as  such ;  upon  the  latter  ground,  because,  upon 
the  facts  stated,  every  presumption  must  be  made  in  favour  ot  its 
validity,  according  to  the  law  of  the  country  where  it  was  celebrated ; 
the  marriage  ceremony  having  been  performed  there  in  a  proper 
place,  and  by  a  person  officiating  as  one  competent  to  perform 
that  function,  and  more  especially  as  it  had  been  followed  by  a 

(f)   Hwn  ▼.  Noel^  1  Campb.  61.    But  (r)    Gimer    ▼.    Lady    Lane^boratigk, 

tee  the  daborate  judgment  of  Sir  W.  Scoti,  Peake'B  N.  P.  C.  1 7,  Lord  Kenyon,  C.  J. 
m  Undo  V.  Beluario,  I  Hagg.  (C.)  227.  («)  Deane  v.  TAinMs,  M.  &  Malk.  361, 

See  alio  Goldtmid  t.  Bromer,  1  Hagg.  (C.)  Tenierden,  C.  J. 
324 ;  aad  ttai.  6  &  7  Wffl.  IV.  c.  85,  ss.  2,  (t)  R.  v.  Bran^Um,  10  East,  282. 

4, 16, 39. 
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eohabitaAiaD  bet^ween  the  parties,  ae  man  and  wife,  for  de^en 
years. 

The  canon  law  is  the  general  law  throughout  Europe,  as  to  mar- 
riages, except  where  that  has  been  altered  by  the  municipal  law  of 
any  particular  place.  Before  Lord  Hardwicke'^s  act,  marriages  in 
this  country  were  always  TOvemed  by  the  canon  law.  That  statute 
did  not  follow  British  subjects  to  our  foreign  settlements ;  hence,  it 
has  been  holden  (tt),  that  a  marriage  between  two  British  subjects, 
solemnized  by  a  Catholic  priest  at  Madras,  according  to  the  rites  of 
the  Catholic  church,  followed  by  cohabitation,  is  valid,  alUiough 
without  the  license  of  the  governor,  which  it  had  been  unifonmy 
the  practice  to  obtain ;  for  that  does  not  alter  the  law,  which  the 
parties  carried  with  them.  Marriages  in  Scotland  (or),  and  bevond 
sea  (v),  by  the  law  of  England,  remain  in  the  same  state,  as  if  tlie 
marriage  act  had  not  been  passed.  So  a  marriage  in  Ireland  by  a 
cler^man  of  the  church  of  England  in  a  private  house,  was  held  (j?) 
valid,  although  no  evidence  was  given  that  any  lieense  had  beM 
granted  to  t£e  parties. 

By  stat.  4  Geo.  IV.  c.  91,  s.  1,  after  reciting,  that  it  is  expedient 
to  relieve  the  minds  of  his  Majesty's  subjects  from  any  doubt  eon- 
ceming  the  validity  of  marriages  solemnized  by  a  minister  of  the 
church  of  England,  in  the  chapel  or  house  of  any  Britidi  ambas- 
£ador  or  minister  residing  withm  the  country  to  tne  court  of  which 
he  is  accredited,  or  in  the  chapel  belonging  to  any  British  factory 
abroad,  or  in  the  house  of  any  British  subject  residing  at  such  fiic* 
tory,  as  well  as  from  any  possibility  of  doubt  concerning  the  validity 
of  marriages  solemnized  within  the  British  lines  by  any  chaplain  or 
officer^  or  other  person  officiating  under  the  orders  of  a  commandinff 
officer  of  a  British  army  serving  abroad,  it  is  declared  and  enacted, 
that  all  such  marriages  shall  be  deemed  to  be  as  valid  in  law,  as  if 
the  same  had  been  solemnized  within  his  Majesty's  dominions,  vriHi 
a  due  observance  of  all  forms  required  by  law. 

The  marriage  of  an  officer  celebrated  by  a  chaplain  of  the  British 
army  within  the  lines  of  the  army,  when  serving  abroad,  is  valid  (a) 
under  this  statute,  though  such  army  is  not  serving  in  a  country  in 
a  state  of  actual  hostility;  and  though  no  authority  for  the  mar- 
riage was  previously  obtained  from*  the  officer^s  superior  in  com- 
mand. 

On  the  daim  of  Sir  Augustus  D'^EJste  to  the  Dukedom  of  Susses, 
the  f(dlowing  question  was  submitted  to  the  judges : — '^  Evidence 
having  been  omred  of  a  marriage  solemnized  at  Rome,  in  the  year 
1793,  by  an  English  priest,  according  to  the  rights  of  the  church  of 


i; 


fti)  Ltnaovr  v.  Teeadaie,  8  Taunt.  830.  (g)  Smith  v.  Mamifeli,  Ry.  &  Moeiy, 

[ar)  Dalryv^Uy,  DahympUf  2  Hagg.  N.P.  C.  80. 
Con.  R.  54.  (a)  Wald^raTe  Peerage,  4  a.  &  II. 

(y)  Harford  y,  Morrit,  2  Hagg.  Con.  649. 
R.429. 
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Eo^aml,  between  A*  B.,  fteon  of  his  majesty  George  the  Third,  and 
C.  I).,  a  British  subject,  without  the  previous  consent  of  his  said 
Majesty ;  assuming  such  evidence  to  have  been  sufficient  to  estab- 
lish the  validity  of  the  marriage  between  A.  B.  to  C.  D.,  indepen- 
dently of  the  provisions  of  the  stat.  12  Geo.  III.  c.  11 ,  would  it  be 
sofficient,  havmg  regard  to  that  statute  to  establish  a  valid  marriage 
in  a  suit,  in  which  the  ddest  son  of  A.  B.  claims  an  estate  in  Eng- 
land as  the  son  of  A.  B.,  by  virtue  of  such  marriage !  Answer :  All 
the  judses  are  unanimously  of  opinion  that  it  would  not ;  for  the 
effect  01  the  act  is  not  limited  to  any  particular  country  or  district, 
but  it  applies  to  contracts  matrimonial  in  general  and  in  the  ab- 
stract, and  declares  an  incapacity  to  contract,  attaching  to  the  per- 
son of  A.  B.  wherever  he  goes.  D.  P.  1844.  A  sentence  declaratory 
of  the  nullity  of  the  marriage  had  been  pronounced  14th  July,  1794, 
by  Sir  W.  Wynne,  dean  of  the  Arches.  Heseltine  v.  Murray^  2 
Addams,  Eccles.  Kep.  400,  note. 

For  the  law  relating  to  marriages  in  Ireland,  see  stat.  7  &  8 
Vict.  c.  81. 

jProofs  ofadMlUry  must  in  many  eases  be  in  some  degree  pre- 
flnrapdve ;  real  and  direct  proof  of  the  &et  is  not  always  to  be 
expected ;  therrfore  the  question  in  these  esses  will  be,  whether 
tli^  is  evidence  of  such  near,  such  approximate  acts,  that  there 
must  be  a  legal  presmnption  of  Uie  adultery  {b).  The  confession  of 
the  wife  is  not  evidence  against  the  defendant ;  but  conversations 
between  her  and  the  defendant  may  be  given  in  evidence  (c).  So 
letters  written  to  her  by  the  defendant  are  evidence  against  him ; 
bat  the  wife's  letters  to  the  defendant  are  not  evidence  for  him. 
In  a  case  where  the  plaintiff  and  his  wife  were  servants  (d),  and 
necessarily  livipg  iqiart  in  difierent  families.  Lord  Kenyon^  C.  J.,  was 
of  opinion,  that  letters  written  by  the  wife  to  her  husband,  before 
any  suspicion  of  the  adultery,  might  be  read  as  evidence  of  the  con- 
nubial affection  which  subsisted  between  the  plaintiff  and  his  wife, 
observing,  at  the  same  time,  that  before  he  admitted  the  letters  to 
be  read,  he  should  require  strict  proof  when,  and  under  what  cir- 
cumstances, they  were  written,  in  order  to  show  that  at  this  time 
there  was  not  any  suspicion  of  misconduct  in  the  wife ;  and  in  Willis 
V.  Bernard,  8  Bing.  876,  the  letter  of  the  wife  to  a  third  person  was 
admitted,  to  show  the  state  of  the  wife''s  feelii^  at  the  time  it  was 
written,  although  it  contained  a  statement  of  facts,  which  could  not 
with  propriety  be  submitted  as  evidence  to  a  jury ;  on  which,  how'> 
ever,  the  judge  cautioned  the  jury,  telling  them  that  the  letter  was 
not  evidence  of  those  facts.     In  Winter  v.  Wrooty  1  M.  &  Rob.  404, 

(A)  See  Wood  y.  Wood,  4  Hagg.  Eoc.  (d)  BdwardM  v.  Crock,  4  Esp.  N.  P.  C. 

^  1S8,  n.  39  ;    Kenyan,  C.  J.,  Treiatoney  v.  Cole- 

(e)  BUer  t.  Morioy,  M.  D.  London  mtm,  1  B.  &  A.  90,  8.  P. ;  and  2  Stark. 

Sittuigs,  30  Jane,  1741,  Lee,  Ch.  J.,  spe-  19].    But  in  tliU  case  the  husband  «Bd 

dal  jujy.    Venlict  for  defendant.    Bull,  wife  were  not  senrantt. 
N.  P.  28,  8.  C, 
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Lyndhurst^  C.  B.,  pennitted  a  witness  to  be  asked  generally,  whe- 
ther the  wife  made  complaints  of  the  manner  in  which  her  husband 
treated  her. 

In  Hoare  v.  Allen  (e),  a  witness  was  called  by  the  husband  to 
prove  the  representation  made  by  the  wife  to  him  of  the  place  to 
which  she  was  going  previously  to  ner  elopement,  in  order  to  remove 
all  suspicion  of  connivance  on  the  part  of  the  husband.  The  Court 
of  King's  Bench  were  of  opinion  that  this  evidence,  being  part  of 
the  res  gestcB^  was  therefore  admissible. 


IV.  Of  the  Damages.     Costs. 

The  damages  given  by  the  jury  in  this  action  are,  in  general,  pro- 
portioned to  the  degree  of  the  injury.  Circumstances  of  aggravation 
of  the  injury,  and  which  may  therefore  operate  as  an  inducement 
vnth  the  jury  to  eive  large  damages,  are,  the  plaintifTs  having 
lived  happily  with  his  wife  before  her  connection  with  the  defend- 
ant (/),  the  unblemished  character  and  antecedent  virtuous  beha- 
viour of  the  wife,  a  provision  having  been  made  for  the  children  of 
the  marriage  by  settlement  or  otherwise,  and  other  similar  topics, 
which  the  extraordinary  circumstances  of  the  individual  case  may 
furnish.  Proof  is  frequently  adduced  of  the  defendant  being  a  man 
of  fortune,  by  calling  nis  banker  or  producing  a  settlement,  under 
which  he  may  be  entitled  to  any  estate,  real  or  personal.  But  in 
James  v.  Bidding ton^  6  C.  &  P.  589,  Alderson^  J.,  rejected  evidence 
of  this  description,  observing  that  the  amount  of  the  defendant's 
property  was  not  a  question  m  the  cause. 

Circumstances  of  extenuation,  on  the  part  of  the  defendant,  and 
which  may  tend  to  the  mitigation  of  the  damages,  are  the  plaintiff's 
ill  usage  or  unkind  treatment  of  his  wife ;  evidence  of  his  intolerable 
ill  temper,  of  his  having  turned  his  wife  out  of  his  house  (^),  and 
refused  to  maintain  her,  &c.  previously  to  the  adulterous  inter- 
course ;  gross  negligence  or  inattention  of  the  plaintiff  to  his  wife's 
conduct,  with  respect  to  the  defendant  (A)  ;  the  wanton  manners  of 
the  wife,  or  fiirst  advances  made  by  her  to  the  defendant  (t) ;  a  prior 
elopement  of  the  wife  and  adulterous  intercourse  with  another  person, 
or  having  had  a  bastard  before  marriage  (k)  ;  because  by  bringing 
the  action  the  husband  puts  the  general  behaviour  of  the  wife  in 
issue.  So  letters  written  by  the  wife  to  the  defendant  before  his 
connection  with  her,  soliciting  a  criminal  intercourse  (/),  &c.  may 

«)  Hoare  v.  Allen,  3  Esp.  N.  P.  C.  276.      don  Sittings. 

/)  Bull.  N.  P.  27.  (*)  Roberiev.  MaMon,  Hereford,  1745, 


i 


n 


BuU.  N.  P.  27.  per  Willee,  C.  J.,  Gilb.  Evid.   113,  ed. 

Per  Buller,  J.,  in  Duberley  y.  Gun-  1761 ;  BuU.  N.  P.  296,  8,  C. 
ninffl  4  T.  R.  657.  (0  Per  Lord  Kenyan,  C.  J.,  EUam  ▼ 

(i)  Per  Lord  Bllenborough,  C.  J.,  in  Fatccett,  2  Esp.  N.  P.  C.  562. 
Oardiner  ▼.  Jadie,  Marcli  2,  1805,  Lon- 
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be  given  in  evidence.  But  the  defendant  will  not  be  permitted  to 
prove  acts  of  misconduct  of  the  wife  subsequent  to  the  commission 
of  the  act  complained  of  in  the  action  (m). 

In  a  case  (n)  (said  to  have  been  unprecedented)  where  the  wife 
was  dead  before  the  trial  of  the  action,  Coleridge^  J.,  told  the  jury 
that  they  must  award  damages  for  the  loss  of  the  society  of  the  wife, 
&c.  down  to  the  time  of  the  death  only. 

It  has  been  supposed  that  in  this  action  a  new  trial  cannot  be 
granted  for  excessive  damages  (o) ;  but  if  it  appear  to  the  court, 
from  the  amount  of  the  damages  given,  as  compared  with  the  facts 
of  the  case  laid  before  the  jury,  that  the  jury  must  have  acted  under 
the  influence,  either  of  undue  motives  or  some  gross  error  or  miscon- 
ception on  the  subject,  the  court  will  think  it  their  duty  to  submit 
the  question  to  the  consideration  of  a  second  jury  (p).  So  if  the 
verdict  be  very  much  against  the  weight  of  evidence,  the  court  will 
grant  a  new  trial  on  payment  of  costs  (9).  With  respect  to  da- 
mages, however,  the  court  never  interferes  (r),  unless  they  are  very 
excessive,  or  a  strong  case  is  made  out  to  show  that  the  jury  have 
taken  a  perverted  view  of  the  matter. 

Casts. — If  the  damages  are  less  than  forty  shillings,  the  plaintlif 
is  not  entitled  to  recover  costs^  unless  the  judge,  immediately  after 
trial,  certify  that  the  trespass  or  grievance  was  wilful  and  malicious. 
See  Stat.  3  &  4  Vict.  c.  24,  s.  2,  post^  p.  38. 

(m)  Per  Lord  JTmyon,  C.  J.,  Bham  y.  (p)  Chambers  v.  Caulfleid,  6  East,  256. 

Faweeii,  2  Etp.  N.  P.  C.  562.  (q)  Mellin  y.   Tayhr,  3  Bingb.  N.  C. 

(n)  Wiliom  ▼.  Webster,  M.  D.  7  C.  &  109 ;  3  Sc.  513. 

P.  198.  (r)  Per  Tindal,  C.  J.,  Bdgell  v.FrameU, 

(o)  See  Wtffmrd  v.  Berkeley,  1  Ban*.  1  Man.  &  Gr.  225;  1  Scott,  N.  R.  118. 

C09;  DuberUy  y.  Churning,  4  T.  R.  651.  N.  The  action  was  for  false  imprisonment. 
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I.  Of  the  Nature  of  an  Assault  and  Battery^  and  in  what  Cases 
an  Action  for  an  Assault  and  Battery  may  be  maintair^. 

An  assault  is  an  attempt,  with  force  or  violence,  to  do  a  corporal 
injury  to  another,  as  by  holding  up  a  fist  in  a  menacing  manner  (a); 
striking  at  another  with  a  cane  or  stick,  though  the  party  striking 
misses  nis  aim ;  drawing  a  sword  or  bayonet ;  throwing  a  bottle  or 
glass  with  intent  to  wound  or  strike  ;  presenting  a  gun  at  a  person 
who  is  within  the  distance  to  which  the  gun  will  carry ;  pointing  a 
pitchfork  at  a  person  who  is  within  reach  (ft) ;  or  by  any  other 
similar  act,  accompanied  with  such  circumstances  as  denote  at  the 
time  an  intention  (1)  (coupled  with  a  present  ability)  (c)  of  using 

(a)  Finch's  Law,  B.  3,  c.  9;   1  Hawk,      and  Salk.79. 

P.  C.  c.  62,  8. 1.  (c)  See  Stephen*  ▼.  Myers,  4  C.  &  P. 

(b)  Genner  t.  Sparki,  6  Mod.  173,  4  ;      349.     Tindal,  C.J. 

(1)  Whether  the  act  shall  amount  to  an  assault,  must  in  every  case  be 
collected  from  the  intention.  Trespass  for  assault :  Plea,  son  assault 
demesne.  Replication,  de  injurid  sud  proprid.  The  defendant  and  another 
person  were  fisliting,  and  the  plaintiff  came  and  took  hold  of  the  de- 
fendant by  thecollar^  in  order  to  separate  the  combatants^  whereupon  the 
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actual  Tioknee,  anmst  the  peraon  of  another.  For  an  aaaaalt, 
which  is  considered  as  an  inchoate  violence,  Ute  law  has  provided  m 
remedy  by  an  action  of  trespass  vi  et  armiSf  at  the  suit  of  the 
iBJured  party,  for  the  recovery  of  damages  commensurate  to  the  in- 
jury sustained  (2). 

A  hatUry^  which  always  indodes  an  aflsault  (d),  is  an  injury 
inflicted  on  a  person  by  b^ing,  either  with  the  hand  or  an  instrcK 
ment ;  as  by  throwii^  vmter  {e)  on  a  peraon.  The  £9rm  of  aetion 
proocrifaed  by  biw,  in  the  case  of  battery,  is  the  same  as  that  in 
aesanlt,  viz.  an  action  of  trespass  vi  et  carmis.  In  order  to  maintain 
this  action,  it  is  immaterial  whither  the  act  of  the  ddendant  be 
wilful  or  not  (3).  H«ioe  this  action  lies  against  a  soldier  who 
Juurts  his  comrade  while  they  are  exercising,  unless  the  defendant 
can  show  such  circumstances  as  will  make  it  appear  to  the  oourt 
that  the  injuiy  done  to  the  plaintiff  was  inevitable  (/),  and  that  the 
defendant  was  not  chargeable  with  any  negligence :  the  merety 
pleading  that  the  defendant  committed  the  injury  casaaliier  et  per 
mfar^mium  et  contra  vobmtatem  euam  is  not  sufficient,  for  no  man 
shall  be  excused  of  a  trespass,  unless  it  may  be  judged  utteriy 
without  his  fault.     The  defendant  was  nnoooking  a  gun  (jr),  and 

(d)  Tormes  de  la  Ley,  Battery,  Com.      8  A.  &  E.  602. 
Big.  Battery.  (/)  VfeaMrv.  Wmrd^  Heb.  134. 

{«)  PmrMJl  ▼>  HwnM^l  Ncv.  &P,  564 ;  Qf)  Umierwood \.  Utanom,  Sir.  1^. 

defendant  beat  the  plaintiff.  The  plaintiff's  counsel  offering  to  enter  into 
this  eridenoe,  it  was  objected  on  the  other  side,  that  the  plaintiff  ought  to 
have  replied  this  matter  speciaDy ;  but  Leffffe,  Baron,  OTerruled  the  objec- 
tion, obaerring  that  the  erideace  was  not  offered  by  way  of  justification^ 
but  for  the  purpose  of  showing  that  there  was  not  any  aaaamt,  for  it  was 
the  quo  animo  which  constituted  an  assault^  which  was  matter  to  be  left  to 
a  jury.  Griffin  v.  Pareone,  Grloucester  Lent  Assises,  1754.  MSS.  Cited 
aig.  in  HallT.  Feamley,  3  Q.  B.  920;  3  G.  &  D.  10.  ''No  words  can 
•mount  to  an  assault,  Uiough,  perhaps,  they  may  in  some  cases  serve  to 
eiplw"  a  doubtful  action;  as  if  a  man  were  to  lay  his  hand  upon  his 
Mword,  and  say,  '  If  it  were  not  assize  time,  he  would  not  take  such  lan- 
guage.' These  words  would  prevent  the  action  from  being  construed  an 
assault,  because  they  show  he  had  no  intent  to  do  him  any  corporal  hurt 
at  that  time."    Bull.  N.  P.  15. 

(2)  For  the  law  relating  to  indictments  for  assault  and  battery,  see  1st 
Hawk.  P.  C.  ch.  62,  s.  1,  2 ;  1st  East's  P.  C.  ch.  8,  s.  1.  The  party  in- 
jured may  proceed  by  action  and  indictment  for  the  same  assault,  and  the 
ooort,  in  which  the  action  is  brought,  will  not  compel  the  plaintiff  to  make 
his  election,  to  pursue  either  one  or  the  other ;  mr  the  fine  to  the  king, 
apon  the  ciiminal  prosecution,  and  the  damages  to  the  party,  in  the  civil 
action,  are  perfectly  distinct  in  their  natures. — Janes  v.  Ciaj/f  1  Bos.  &  Pul. 
191.     But  see  stat.  9  Geo.  lY.  c.  31,  post,  p.  28. 

(3)  Neither  does  the  degree  of  violence  with  which  the  act  is  done  make 
any  difference.     Per  Le  Blanc,  J.,  3  East,  602.  ^ 
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the  plaintiff  standing  to  see  it,  it  went  ofi^  and  wounded  him  :  it  was 
holden,  that  the  plaintiff  might  maintain  trespass. 

This  action  lies  not  only  against  him  who  commits  the  injury, 
but  against  him  also  at  whose  command  it  is  done  (h)  :  hence  if  A. 
command  B.  to  beat  another  person,  and  B.  does  ifc  accordingly, 
A.  is  guilty  of  the  trespass  as  well  as  B.  Although  the  plaintiff 
declares  for  an  assault  and  battery,  yet  he  may  recover  for  the 
assault  only  (i).  Although  a  plaintiff  has  been  indicted  for  a  felo- 
nious aasaulfc,  by  stabbing,  and  acquitted^  the  party  injured  may, 
notwithstanding,  sue  him  for  damages  in  a  civil  action,  if  there  has 
not  been  any  collusion  in  procuring  the  acquittal  (J) ;  and  the  same 
rule  holds  after  indictment  and  conviction  (h). 

But  by  stat.  9  Geo.  IV.  c.  31,  s.  27,  persons  convicted  of  un- 
lawfully assaulting  or  beating,  may  be  compelled,  by  two  justices  of 
the  peace,  to  pay  a  fine  and  costs,  not  exceeding  51. ;  but  if  the 
justices  shall  deem  the  offence  not  to  be  proved,  or  shall  find  the 
assault  or  battery  to  have  been  justified,  or  so  trifling  as  not  to 
merit  any  punishment,  and  shall  accordingly  dismiss  the  complaint, 
they  shall  forthwith  {l)  make  out  a  certificate  under  their  hands, 
stating  the  fact  of  such  dismissal ;  and  by  sect.  28,  such  certificate, 
or  in  case  of  conviction,  payment  of  the  whole  amount  adjudged,  or 
suffering  imprisonment  in  lieu  thereof,  shall  be  a  bar  to  any  other 
proceeding,  civil  or  criminal,  for  the  same  cause.  Application  for 
this  certificate  ought  to  be  made  whilst  the  facts  are  fresh  in  the 
recollection  of  the  justices,  and  it  ought  to  be  heard  in  the  presence 
of  the  prosecutor  (m)  :  and  in  a  plea  to  an  action  the  grounds  of  the 
dismissal  must  be  stated,  so  as  to  show  that  it  is  a  bar  (n). 

This  action  must  be  commenced  within  four  years  next  after 
the  cause  of  action  (o). 


II.  Declaration. 

This  is  a  transitory  action  (p),  and  consequently  the  venue  may 
be  laid  in  any  county  (9),  except  where  it  is  otherwise  directed  by 
statute ;  as  where  the  action  is  brought  against  justices  of  the 
peace,  mayors,  or  bailiflfe  of  cities,  or  towns  corporate,  head- 
boroughs,  port-reeves,  constables,  tithing-men,  churchwardens, 
overseers  of  the  poor,  &c.,  or  other  persons  acting  in  their  aid  and 
assistance,  or  by  their  command,  for  any  thing  done  in  their  official 
capacity ;  in  these  cases,  the  venue,  by  stat.  21  Jac.  I.  c.  12,  s.  5, 

(h)  I  BoU.  Abrid.  555  (V.),  pi.  2.  12  A.  &  E.  683. 

(t)  lib.  Am.  Anno.  22,  fol.  99,  pi.  60;  (n)  Sktue  v.  Damt,  2  P.  &  D.  550; 

Bro.  Trespass,  pi.  40.  10  A.  &  E.  635. 

(j)  Crotby  y.  Leng,  12  East,  409.  (o)  21  Jac.  I.  c.  16,  8.3. 


(j)  Crotby  y.  Leng,  12  East,  409.  (o)  21  Jac.  I.  c. 

(k)  Adm.  per  Cur.  S,  C,  (p)  Litt.  Sect.  4 

(/)  See  Reff.Y,  Bobiiuon,  12  A.  &  E.  672.  (g)  Corbett  v.  B 


(m)  Ooleridff€t  J.  in  Reg.  v.  Robimom, 


485. 
(g)  Corbett  v.  jBani««,  Cro.  Cu.  444. 
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must  be  laid  in  the  county  where  the  facts  were  committed,  other- 
vrise  the  jury,  who  try  the  cause,  shall  find  the  defendant  not  guilty, 
without  any  regard  to  any  evidence  given  by  the  plaintiff  touching 
the  trespass,  battery,  &c. 

The  provisions  of  the  preceding  statute  being  found  to  be  salu- 
tary, they  were  by  stat.  42  Geo.  III.  c.  85,  s.  6,  extended  to  all 
persons  holding  a  public  employment,  or  any  office,  station,  or  capa- 
city, civil  or  military,  either  in  or  out  of  the  kingdom,  and  who,  by 
virtue  of  such  employment,  had  power  to  commit  persons  to  safe 
custody ;  provided  that,  where  any  action  shall  be  brought  against 
such  persons  in  this  kingdom  for  any  thing  done  out  of  this  king- 
dom, the  plaintiff  may  lay  the  act  to  have  been  done  in  Westmin- 
ster, or  in  any  county  where  the  defendant  shall  reside.  Actions 
brought  against  any  persons  for  any  thing  done  by  any  officer  of 
the  customs  (r)  or  excise  («),  or  others  acting  under  the  direction 
of  commissioners  of  customs,  in  execution  or  by  reason  of  their 
office,  must  be  laid  and  tried  in  the  county  where  the  facts  were 
committed.  The  day  is  not  material  (/),  neither  is  the  plaintiff 
obliged  to  prove  that  the  fact  was  committed  on  the  day  laid  in  the 
declaration.  Proof  of  the  trespass  at  any  time  before  the  com- 
mencement of  the  action  is  sufficient.  An  assault,  being  one  entire 
individual  act,  cannot  be  committed  at  different  times,  and  conse- 
quently ought  not  to  be  stated  in  the  declaration  to  have  been  so 
conunitted.  In  trespass  and  assault,  it  was  alleged  in  the  declara- 
tion (v),  that  the  defendant  on  such  a  day,  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  exhibiting  the  bill,  made 
an  assault  on  the  plaintiff;  the  declaration  was  holden  bad  on 
q)ecial  demurrer.  But  where  the  declaration  stated  that  the  de- 
fendant assaulted  the  plaintiff  on  divers  davs  and  times  (x)  it  was 
adjudged  good  on  special  demurrer  (4).  Tne  declaration  ought  to 
allege  the  fact  to  have  been  committed  vi  et  armis  and  contra 
pacem.  Doubts  seem  to  have  been  entertained,  whether  the  omis- 
sion of  these  words  was  matter  of  form  or  substance  at  the  common 

(r)  3  &  4  Wm.  IV.  c.  53, 8. 107.  cognizing  Miehell  v.  Neale,  Cowp.  828. 
la)  Ibid.  (s)  BurguM  y.  Freelove,  2  Bos.  8l  Pul. 

I)  Litt.  Sect.  485 ;  1  Inst.  283,  a.  425. 
[v)  BngUih  V.  Puner^  6  East,  395,  re- 


(4)  From  the  report  of  this  case  of  Burgess  v.  Freelove  it  appears  that 
the  Court  of  Common  Pleas  did  not  consider  Miehell  y.  Neale,  Cowp. 
828,  as  a  sound  authority.  But  Lord  Ellenborough,  C.  J.,  in  English  v. 
Purser^  took  a  distinction  between  the  words  "  made  an  assault/'  in 
Miehell  V.  Neale,  and  the  word  *'  assaulted,"  in  Burgess  v.  Freelove,  on 
the  ground  that  the  latter  might  mean  that  the  defendant  committed  so 
maay  different  assaults  on  the  different  days,  admitting,  however,  that 
the  distinction  was  very  nice.  This  distinction  certainly  was  not  ad- 
verted to  by  the  court  in  Burgess  v.  Freelove. 
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law.  But  now,  by  stat.  16  &  17  Car.  II.  c.  8,  s.  1^  the  omisBioii  is 
aided  after  yerdict ;  and  bj  stat.  4  Ann.  c.  16,  a.  1,  it  is  enacted, 
that  no  excepticm  shall  be  taken  in  any  court  of  record  of  the 
omission  of  vi  et  armis  and  contra  pacem^  except  the  same  shall  be 
especially  shown  for  cause  of  demurrer.  The  declaration  ought  to 
alLsge  the  conunission  of  the  fact  positively,  and  not  by  way  of 
recital,  e.  g.  for  that  on  such  a  day  the  defendant  made  an  assault 
upon  the  plaintiff,  and  not  for  thai,  wJiereas^  he  If  the  declara- 
tion contain  only  one  count  (y),  the  plaintiff^  after  proving  one 
tult)  cannot  waive  that,  and  proceed  to  give  evidence  of  another. 


III.  Pleadings. 

General  Issue. — ^The  general  issue  to  an  action  of  assault  and 
battery  is  not  guilty,  which  constitutes  a  proper  issue  in  case  the 
defencbnt  faaa  not  committed  the  injury  complained  of.  So  un- 
avoidable accident  arising  from  superior  agency,  ia  a  defence  admia- 
sible  under  the  general  issue ;  but  a  defence,  admitting  the  tre^iaas 
complained  of  to  be  the  act  of  the  defendant,  must  be  pleaded 
specially  (z). 

On  the  general  issue,  not  guilty,  matter  of  justification  cannot  be 
given  in  evidence  in  mitigation  of  dami^s.  But  where  an  action 
was  brought  against  the  captain  of  a  ship,  who  pleaded  not  g^ty, 
the  defendant  cross-examined  the  plaintiff's  witness  as  to  expres- 
sions used  by  the  plaintiff,  which  would  have  justified  the  imprison- 
ment, they  tending  to  raise  mutiny  and  disobedience  ;  and  thou^ 
it  was  objected  to  by  the  plaintiff,  the  evidence  of  what  was  said  by 
him  at  the  time  of  the  imprisonment  was  received  (a)  in  mitigation 
of  damages ;  for  every  thing  that  passed  at  that  time  is  part  of  the 
transaction  on  which  the  plaintiff's  action  is  founded,  and  he  could 
not  be  surprised  by  this  evidence. 

By  stat.  7  Jac.  I.  c.  5,  "  In  any  action  upon  the  case,  trespass, 
battery,  or  false  imprisonment,  against  any  J.  P.,  mayor,  bailiff, 
ccmstable,  &c.,  for  any  thing  done  by  virtue  of  their  oiBces,  and 
against  all  others  acting  in  their  aid  or  assistance,  or  by  their  com- 
mand concerning  their  offices,  they  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence.^^  This  statute  was  made  per- 
petual by  stat  21  Jac.  I.  c.  12,  and  extended  to  churchwardens  (6), 
overseers  of  the  poor,  and  others  acting  in  their  aid  or  by  their 
command.  See  similar  provisions  as  to  officers  of  customs  and 
excise,  3  &  4  Will.  IV.  c.  53,  s.  107.  Although  the  new  rules  of 
pleading  do  not  disable  any  person  from  pleading  the  general  issue» 


(f)  8tmi€  v.  PrieM,  1  Cunpb.  473.  tisgs,  5th  April,  1788,  ooram  BiMw,  J., 

\z)  Hall  Y.  F^amUy,  3  Q.  B.  919,  3  G.  BuUer's  N.  P.  5th  ed.  17. 

&  D.  10.  (b)  See  Burton  t.  Hetuon,  10  M.  &  W. 

(a)  Bingham  ▼.  Gamaulif  London  Sit-  105. 
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and  giving  the  special  matter  in  evidence,  where  hj  statute  be  may 
do  so,  yet  it  is  required  by  R.  G.  (c)  1  Vict.  Trin.  Term,  that  in 
the  margin  of  the  plea  the  words  ^^  by  statute  "^  shall  be  inserted, 
otherwise  such  plea  shall  be  taken  not  to  have  been  pleaded  by 
virtue  of  amy  act  of  parliament ;  and  such  memorandum  shall  be 
inserted  in  ihe  margm  of  the  issue,  and  of  the  nisi  prius  record. 
But  the  plea  of  the  general  issue  '^  by  statute  ^  cannot  (d)  be 
pleaded  together  with  special  pleas. 

Money  cannot  be  paid  into  court  in  this  action  (e). 

Justification  in  Defence  of  Person, — If  the  plaintiff  was  the 
aggressor,  and  the  injury  of  which  he  complains  was  occasioned  by 
Ins  own  assault  on  the  dfefendant,  so  that  tne  act  of  the  defendant 
became  necessary  for  the  defence  of  his  person,  the  action  cannot 
be  maintained  (/)  ;  because  the  law  will  permit  any  degree  of  vio- 
lence to  be  justified,  if  it  be  necessary  for  the  safety  of  the  person. 
This  defence  or  justification,  which  is  the  most  usual  in  this  action, 
and  which  is  technically  termed  son  assault  demesne^  must  be 
pleaded  specially  (y).  In  like  manner  a  defendant  may  justify  an 
assault  and  battery  in  the  defence  of  his  wife  (A),  child  (5),  or  ser- 
vant (i)  (6).  So  a  wife  may  justify  in  defence  of  her  husband  (%), 
a  diild  of  a  parent,  and  a  servant  in  defence  of  the  person  of  his 
master  (I).  Where  a  servant  justifies  in  defence  of  his  master,  it 
ought  to  be  alleged  in  the  plea  that  the  plaintiff  would  have  beat 
the  master,  if  the  servant  had  not  interposed.  In  trespass  (m), 
assault,  and  battery,  against  A.  and  B.,  A.  pleaded  son  assault^  and 
B.  pleaded  that  he  was  servant  to  A.,  and  that  the  plaintiff  having 
assaulted  his  master  in  his  presence,  he  in  defence  of  his  master 
fltmck  the  plaintiff.  On  demurrer,  the  plea  was  holden  ill ;  for  the 
aasault  on  the  master  might  be  over,  and  the  servant  cannot  strike 
by  way  of  revenge,  but  in  order  to  prevent  an  injury ;  and  the 
r^t  way  of  pleading  is,  that  the  plaintiff  would  have  beat  the 
master  if  the  servant  had  not  interposed  prout  ei  bene  licuit. 
Judgment  for  the  plaintiff. 

^'  If  a  person  comes  up  to  attack  me  and  I  put  myself  in  a  fight- 

(e)  4  Bing.  N.  C.  816 ;  4  Mee.  &  WeU.  TiwpaM,  pi.  128. 
3  ;  3  Ner.  &  P.  381 ;  8  A.  &  £.  279.  (t)  2  RoU.  Abr.  546,  (D.)  pi.  2. 

(d)  Legge  t.  Boyd,  1  M.  &  Gr.  898  ;  \k)  Leward  t.  Basely,  Ld.  Raym.  62. 

2  Scott,  N.  R.  1.  (0  2  RolL  Abr.  546,  (D.)  pi.  3.    Aflm. 

>)  SUt.  3  &  4  Wm.  TV.  c.  42,  s.  21.  per  Cur.  in  Ld.  Raym.  62,  and  Salk.  407. 


i 


/)  Cockeroft  y.  Smith,  Salk.  642.  (m)  Bar/oot  v.  Reynolds  and  anoiherf 

S)  1  Inst  282,  b,  283,  a.  Sir.  953. 

{h)  2  RoU.  Ab.  546,  (D.)  pi.  18  ;   Bro. 


(5)  Clerk's  Assistant,  p.  90,  91. 

(6)  In  Leewerd  v.  Basilee,  Salk.  407 ;  Ld.  Raym.  62,  it  was  said  by 
the  court,  that  a  master  could  not  justify  au  assault  in  defence  of  his  ser- 
vant, because  the  master  mi^t  have  an  action  per  quod  serviHum  amisit ; 
which  opinion  is  adopted  in  Bull.  N.  P.  18. 
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ing  attitude,  this  is  not  an  assault  on  my  part,  and  will  not  make 
out  for  that  person  a  plea  of  son  assault  demesne  ^\n). 

Justification  in  Defence  of  Possession, — So  a  defendant  may 
justify  in  defence  of  his  possession  (o)  ;  as  if  A.  enter  the  close  of 
B.  unlawfully,  B.,  having  first  requested  (7)  A.  to  depart,  may,  on 
his  refusal,  justify  laying  his  hand  on  A.  in  order  to  remove  him  (/?). 
It  must  be  observed,  that  B.  ought  not  to  begin  with  striking,  or 
offering  violence  to  A.  {a),  for  the  law  in  the  first  instance,  merely 
allows  B.y  in  defence  of  nis  possession,  to  lay  his  hand  gently  on  A. 
Hence  a  charge  of  beating,  wounding,  and  knocking  the  party  down, 
cannot  be  justified  by  a  plea  of  molliter  manus  imposuit(r).  If 
indeed  A.  should  forcibly  resist  the  endeavour  to  remove  him,  it 
will  then  be  lawful  to  oppose  force  to  force,  and  any  degree  of  vio- 
lence which  may  be  necessary  in  self-defence  will  be  justifiable.  If 
the  entry  of  the  close  be  forcible,  as  by  breaking  down  a  gate,  or 
the  like,  a  previous  request  is  unnecessanr  (s)  ;  for  acts  of  violence, 
on  the  part  of  the  trespasser,  may  be  instantly  opposed  by  such 
other  acts  of  violence  on  the  part  of  the  owner,  as  may  be  necessary 
for  the  immediate  defence  of  his  possession.  Trespass,  assault,  and 
battery,  with  a  stick  (t)  :  the  defendant  pleaded  as  to  the  assault 
and  battery,  that  he  was  possessed  of  a  close,  and  that  the  plidntiff, 
with  force  and  arms  and  with  a  strong  hand,  as  much  as  in  him  lay, 
did  attempt  and  endeavour  forcibly  to  break  into  and  enter  the  said 
close,  whereupon  the  defendant  resisted  and  opposed  such  entrance, 
and  defended  his  possession  as  it  was  lawful  for  him  to  do,  and  that 
if  any  injury  happened  to  the  plaintiff,  it  was  in  defence  of  the  po^ 
session  of  the  close.  Replication,  de  injuria  sud  proprid  absque 
tali  catisdf  and  issue  found  for  the  defendant.  A  motion  was  made 
to  enter  up  judgment  for  the  plaintiff,  notwithstanding  the  justifi- 
cation, which  was  found  for  the.  defendant,  on  the  ground  that  the 
plea  could  not  be  supported,  on  the  authority  of  Jones  v.  TVesiliany 
1  Mod.  36,  where  Twisden^  J.,  said,  "  You  cannot  justify  the  beating 
of  a  man  in  defence  of  your  possession,  but  you  may  say  that  you 
did  molliter  manus  imponere^  &c.  The  case  having  been  argued. 
Lord  Kenyony  G.  J.,  said  that  the  plaintiff  could  not  succeed  in  his 
application,  unless  he  could  show  that  the  words  molliter  manus 
imposuit  were  mere  technical  words ;  that  a  party  might  resist  and 
oppose  force  by  force,  in  defence  of  his  possession,  if  necessary ; 
if  the  resistance  were  excessive,  the  plaintiff  might  show  that  in 


(n)  Per  Lyndhuniy  C.  ^,t  Morutrty  T.  (r)  Oregory  and  Wife  v.  Hiil,  8  T.  R. 

Brooket,  6  C.  &  P.  685.  299. 

(o)  2  RoU.  Abr.  548,  (6.)  pi.  2.  («)  Green  v.  Goddard,  Salk.  651. 

[p)  See  the  fonn,  2  Lutw.  1435.  (/)  Weaver  t. Buehf  8  T.  R.  78. 
[q)  2  Inst.  316. 
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(7)  Every  impontio  manuum  is  an  assault  and  battery,  which  cannot  be 
justified  upon  account  of  breaking  the  close  in  law  without  a  previous 
request.     Crreen  v.  Goddard,  Salk.  64 1 . 
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M  new  aaBignment.  Lawrence^  J.,  said,  ^'  that  the  general  form  of 
pleading  had  been  by  molliter  manus  impoguit,  and  on  this  ground 
that  the  defendant  ought  not,  in  the  first  instance,  to  begin  with 
striking  the  plaintiif,  but  the  law  allows  him  either  in  defence  of 
his  person  or  possession  to  lay  his  hand  on  the  plaintiff,  and  then 
he  may  say,  if  any  further  mischief  ensued,  it  was  in  consequence 
of  the  plaintiiTs  own  act ;  so  that  the  battery  follows  from  the  re- 
sistance. But  it  does  not  necessarily  follow  from  any  thin^  stated 
in  this  plea,  that  the  defendant  did  more  than  gently  lay  his  hands 
on  the  plaintiff  in  the  first  instance;  and  if  not,  this  plea  may 
stand  consistently  with  the  authorities.'"  Rule  discharged.  In 
framing  justifications  in  defence  of  possession,  it  is  not  necessary 
for  the  defendant  to  set  forth  the  particulars  of  his  title ;  it  is  suf- 
ficient to  state  that  defendant  was  possessed,  &c.,  for  this  is  merely 
an  inducement  and  conveyance  to  the  substance  of  the  plea.  Tres- 
pass of  assault,  battery,  and  wounding.  Plea  to  the  wounding, 
not  guilty  (u),  and  to  the  assault  and  battery,  that  he  was  pos- 
sessed of  a  house  for  years ;  that  the  plaintiff  entered  his  house, 
and  would  have  thrust  him  out  of  possession  thereof,  whereupon  he 
moUiler  manus  imposuit,  to  put  him  out,  and  the  harm,  if  any  done, 
was  in  defence  of  his  own  possession.  On  demurrer,  it  was  con- 
tended, that  the  defendant  ought  to  have  set  forth  particularly, 
who  made  the  lease,  when  it  was  made,  and  for  how  many  years ; 
but  the  court  held  the  plea  good ;  for  the  statement  of  the  pos- 
session for  years  was  only  an  inducement  and  conveyance  to  the 
justification,  the  substance  of  which  was,  that  he  offered  to  thrust 
him  out  of  the  possession  of  his  house,  and  that  the  title  or  interest 
not  coming  in  question,  it  was  not  necessary  that  the  allegation 
should  be  as  certain  as  where  a  claim  was  made  by  the  defendant. 
The  observations  which  have  been  made  in  respect  of  the  defence 
of  peal  property,  apply  also  to  the  defence  of  personal  property,  for 
the  protection  of  which  the  law  will  not  permit  violence  to  be 
oflfered  in  the  firs^.  instance ;  and  although  it  be  not  necessary  in 
this  case  to  request  the  person  who  has  taken  the  property  to  re- 
store it,  yet,  unless  such  property  is  seized,  or  attempted  to  be 
seized,  ybrcti/y,  the  owner  cannot  justify  any  thing  more  than  gently 
laying  his  hands  on  the  trespasser  in  order  to  recover  it. 

Justifications  by  Officers  executing  Process. — In  like  manner  a 
sheriff's  officer  cannot  justify  any  act  more  than  laying  his  hand  on 
another  for  the  purpose  of  executing  legal  process,  unless  acts  of 
violence  become  necessary  by  a  resistance  on  the  part  of  the  person 
apprehended,  or  an  endeavour  to  rescue  himself  (or).  A  battery 
cannot  be  justified  by  showing  an  arrest  merely  (y),  because  an 
arrest  may  be  made  without  touchmg  the  person,  as  if  a  bailiff 

u)  8AeviUv.Averif,CT0,C9X,lZB.  reported. 

jr)    lYuseott  ▼.  Gapenter  and  Man,  (y)  Wittiamt  v.  Jonet,  Ca.  Temp.  Hard. 

Lord  lUym.  229 ;  WilliamM  y.  Janes,  Str.  298. 
1049,  and  Ca.  Temp.  Hard.  298,  more  folly 
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aom&s  into  a  room  where  the  defendant  is,  and,  having  locked  the 
door,  tells  him  that  he  is  arrested,  that  is  an  arrest ;  for  the  d^en- 
dant  is  in  the  custody  of  the  officer.  In  consequCTice  of  this  deci*- 
sion  it  was  doubted,  whether  a  defendant  could  justify  a  battery  by 
stating  that  he  gently  laid  his  hands  on  the  plaintiff ;  but  this  mode 
ot  pleading  was  adjudged  to  be  good,  in  I^tley  v.  FoxaUj  Willes, 
688.  And  in  Tottage  v.  Pettyy  Ca.  Temp.  Hardw.  358,  and  MSS^ 
where  to  trespass  for  assault  and  batt^y,  the  defendant  as  to  the 
assault  and  battery  pleaded,  that  the  plaintiff  entered  his  house 
without  his  leave,  and  there  disturbed  him ;  whereupon  the  defen> 
dant  requested  the  plaintiff  to  quit  his  house,  and  because  die 
plaintiff  would  not,  the  defendant  gently  laid  his  hands  on  the 
plaintiff  to  thrust  him  out ;  on  demurrer,  the  case  of  WiUiams  r. 
Janes  was  cited  as  an  authority  to  show  that  this  plea  was  bad ;  but 
Lord  Hardwicke^  C.  J.,  said,  ^*  It  was  not  determined  by  us  in 
Williams  v.  Jones^  that  a  battery  could  not  be  justified  by  a  moUiter 
manus  imposuit,  but  that  it  could  not  be  justified  by  merely  showing 
an  arrest.^  The  court  were  clearly  of  opinion  that  the  plea  waa 
good,  and  gave  judgment  for  the  defendant  (8).  Regularly,  when 
the  defendant  justifies  under  a  writ,  warrant,  preeept,  or  any  other 
authority,  he  must  set  it  forth  in  his  plea  (z). 

Other  Justifications. — ^The  law  looks  with  an  indulgent  eye  on 
-such  acts  of  discipline  as  are  necessary  for  the  preservation  of  social 
order.  Hence  a  master  may  moderately  correct  his  servant,  a 
parent  chastise  his  child,  and  a  schoolmaster  his  scholar  (a).  In 
like  manner  an  officer  may  justify  the  moderate  and  reasonable 
correction  of  those  who  are  placed  under  his  command,  if  they 
disobey  his  orders;  and  under  particular  circumstances  a  person 
may  (&)  lay  hands  on  another,  in  order  to  serve  him  with  process. 
The  defendant  may  justify  even  a  maihem  (c),  if  done  by  him  as  an 

(;;)  1  Inst.  283,  a ;  Miithem9  ▼.  Cory,  3  (c)  Lom  and  Deffber^,  H.  11  VTiSL  m. 

Mod.  137, 138 ;  Garth.  73,  S.  C.  pear  2W6y,  C.  J.,  London  Sittmgs,  SaDc 

(a)  Raatal's  Entr.  613,  pi.  18,  Ed.  2nd.  MS. ;   GUb.  Ey.  37,  Ed.  1761 ;   BnU.  N. 

(b)  Harrison  y.  Hodgwn,  10  B.  &  C.  P.  19,  8,  C, 
445. 

(8)  See  an  excellent  note  on  this  subject,  and  on  the  manner  of  plead- 
ing justifications  of  this  kind,  in  Chreen  v.  Janes,  1  Saund.  299,  5th  Ed. 
1824.  ''An  officer  cannot  justify  more  than  the  assault,  by  yirtne  of  the 
arrest,  without  showing  that  the  plamtifT  resisted  or  endeavoured  to  rescue 
himself,  unless  it  be  by  way  ofmoUiter  maaxas  inypasuit,  and  in  that  manner 
he  may  justify  the  heatmg  unthaut  showing  any  resistance  or  attempt  to 
rescue**  Bull.  N.  P.  19,  cites  TitUy  v.  Faxall.  In  this  case,  howeryi^, 
as  well  as  in  the  case  of  a  plea  of  resistanoe,  or  an  affctempt  to  rescue,  it  is 
competent  to  the  plaintiff  to  reply  an  unjustifiable  or  subsequent  battery, 
as  su^iested  by  Kingsndl,  J.,  in  a  case  in  28  Hen.  YII.  **  Que  puis  od 
matter  de  ces  mains  Fe  defendant  badt  le  plaintiff.**  See  Ihimford's  note, 
Willes's  Reports,  p.  17.  n.  (6). 
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officer  in  the  amiy  for  disobeying  (Hrders;  and  he  may  give  in 
evid^Mse  the  sentence  of  the  council  of  war  upon  a  petition  against 
him  by  the  pkintiff;  and  if  by  the  sentence  the  petition  is  dj£h 
miaBed,  it  wul  be  condusive  evidence  in  favour  of  the  defendant. 
The  several  preceding  instances  of  justifications  must,  aa  has  been 
observed  with  req>ect  to  the  justification  of  son  asaault  demesne^  be 
pleaded  specially  (d).  In  framing  these  pkas  care  must  be  taken 
that  the  battery  be  admitted  and  confessed ;  otherwise,  on  demurrer, 
the  plaintiff  w&  be  entitled  to  judgment ;  for  it  is  a  rule  of  plead* 
ing  that  the  party  justifying  must  show  and  admit  the  fact.  The 
fiiet  admitted  most  also  amount  in  law  to  a  battery  hy  the  defendant^ 
otherwise  it  will  not  be  tantamount  to  an  admission,  and  the  plea 
will  he  bad,  as  bemg  in  violation  of  the  preceding  rule ;  although 
the  defendant  might  have  succeeded,  if  he  had  pleaded  the  general 
isBue.  The  following  case  will  illustrate  this  position : — Trespass, 
assault,  and  battery.  The  defendant  pleaded  that  he  was  riding 
on  a  horse  in  the  king's  highway  (e),  and  that  his  horse  being 
frightened,  ran  away  with  him,  and  that  the  plaintiff  was  desired  to 
go  oat  of  the  way,  and  did  not,  and  the  hors^  ran  upon  the  plaintiff 
against  the  defendant's  will.  On  demurrer,  the  plamtiff  had  judg- 
ment, because  the  defendant  had  justified  the  battery,  and  yet  had 
not  confessed  that  which  amounted  to  a  battery  by  himself;  for  if 
the  horse  ran  away  against  the  will  of  the  rider,  it  could  not  be 
said,  with  any  colour  of  reason,  to  be  a  battery  in  the  rider  (9)  ;  it 
was  admitted,  however,  by  the  court,  that  if  the  defendant  had 
pleaded  not  guilty,  this  matter  nuKht  have  acquitted  him  upon  evi- 
dence. ^^The  authorities  i^w  that  if  the  accident  had  resulted 
entirely  from  a  superior  agency,  that  would  have  been  a  defence, 
and  might  have  been  proved  under  the  general  issue ;  but  a  defence 
admitting  that  the  accident  resulted  ficom  an  act  of  the  defendant, 
would  not  have  been  so  proveable  "  (/*). 

^  Of  local  and  tratmiory  Justifications. — If  the  cause  of  the  jueh 
tification  be  local  (^),  as  if  a  constable  of  a  town  in  another  county 
airests  a  man  that  breaks  the  peace,  the  constable  may  traverse 
the  eoimty  in  which  the  declaration  is  liud ;  but  he  must  not  only 
traverse  that  but  all  other  places,  saving  in  the  town  whereof  he  is 
constable  (A).  So  if  the  declaration  charj^e  the  defendant  with  an 
assault  and  battery  in  London,  if  the  defendant  justify  in  defence 
of  his  possession  at  Waltham,  in  Essex,  he  ought  to  traverse  every 
other  place  except  Waltham  (i).     To  traverse  the  parish  and  not 

(d)  I  Imi.  282,  b.  F^amUp,  3  Q.  B.  921,  3  O.  &  D.  10. 

(«)  GMomi  Y.  Pepper,  Salk.  637,  and  ^)  1  Inft.  282,  a.  b. 

Itfvd  Bsyn.  38.  (h)  Peacock  y.  Peacock,  Cro.  Eliz.  705. 

(/}  Fler  LogdJ}smmm,a.,  ioiZbtf t.  (t)  Bridgwater  y. J^Awoy, 3  Lev.  US. 

(9)  If  A.  beats  the  horse  of  B.  whereby  he  runs  against  C,  A.  is  the 
trespasser,  and  not  B.  So  if  A.  takes  the  hand  of  B.  and  with  it  strikes 
&»  A.iathetiespaMer^andnotB.  Per  Omt.  Salk.  638,  and  Ld.  Raym.  39. 
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the  county  will  be  bad  on  demurrer  (k).  If  the  matter  of  the  jus- 
tification be  tran&dtory,  it  ought  to  follow  the  place  laid  in  the 
declaration  (I).  An  action  was  brought  for  a  battery  at  D.  (m), 
the  defendant  justified  under  the  command  of  certain  baili&  ex- 
ecuting legal  process  at  S.  in  the  same  county.  The  plea  was 
holden  to  be  bad;  for  as  the  bailifis  have  authority  throughout 
the  whole  county,  the  cause  of  justification  was  not  local,  so  that 
the  defendant  ought  to  have  justified  in  the  same  place  in  which 
the  plaintiff  had  declared.  A  battery  in  his  own  defence  is  not 
local  (ra),  but  may  be  justified  in  every  place ;  consequently,  such 
a  justification,  according  to  the  preceding  rule,  must  follow  the 
place  laid  in  the  declaration.  If  a  justification  be  at  the  same  time 
and  place,  it  is  needless  to  aver,  that  it  is  the  same  trespass  (o). 
Where  the  defendant  pleads  a  local  justification  (p),  the  plaintiff 
may  vary  in  his  replication,  either  in  time  or  place,  from  the  time 
or  place  laid  in  the  declaration,  and  it  will  not  be  a  departure.  To 
an  action  for  an  assault  and  battery,  the  defendant  may  plead  not 
guilty  within  four  years  next  after  the  cause  of  action  (q) ;  but  if  he 
mistakes  the  limitation  of  time,  and  pleads  not  guilty  within  six 
years,  the  plea  will  be  bad  on  demurrer  (r).  This  demurrer  mu^t 
be  special  (s). 

Of  the  Replication. — The  usual  replication  to  the  preceding  jus- 
tifications, where  they  consist  merely  of  matter  of  fact,  triable  by 
the  country,  as  son  assault  demesne^  is,  that  the  defendant  com- 
mitted the  trespass  of  his  own  wrong,  and  without  the  cause  alleged 
by  him  in  his  plea.  This  is  termed  a  replication  de  injuria  sua  pro- 
pria absque  tali  causa.  If  the  defendant  pleads  son  assault  de- 
mesne  (t)^  and  the  plaintiff  can  justify  it,  such  justification  ought  to 
be  pleaded  specially ;  for  it  cannot  be  given  in  evidence  under  the 
general  replication  of  de  injurid  sua  propria.  On  the  general  re- 
plication of  de  injuria  sud  proprid  to  son  assault  demesne  (u),  the 
!>laintiff  cannot  give  in  evidence  a  battery  at  a  day  and  place  dif- 
erent  from  that  laid  in  the  declaration.  Hence  if  there  were  two 
assaults,  one  of  which  the  defendant  can  justify,  and  the  other 
not  (x),  the  plaintiff  must  new  assign  the  assault  for  which  he 
brought  his  action  (10),  otherwise  the  defendant  will  be  entitled 


[k)  Johiuon  V.  Burton,  Cro.  Eliz.  860. 

Tj  1  Inst.  282,  a.  b. 

[m)  Bridgwater  v.  Bythway,  3  Lev.  113. 

fn)  PuTMet  T.  HutchmffSj  Cro.  Eliz.  842. 

[o)  King  and  tur.  y.  Phippardf  Carth. 
281. 

(p)  Serle  v.  Darford,  Ld.  Raym.  120, 
and  Lutw.  1435. 

(q)  21  Jac.  I.  c.  16,  s.  3. 

(r)  Blaekmore  ▼.  Tidderiy,  Salk.  423, 


!; 


and  Lord  Raym.  1099. 

(s)  Maqfadzen  v.  Olivant,  6  East,  388. 

(/)  King  and  tue,  v.  Phippard,  Carth. 
281 ;  Webber  v.  Liversuch,  1  Peake  Add. 
C.  51. 

(«)  Doume  t.  Skrymeher,  1  Brownl.  R. 
233. 

(x)  2  RoU.  Abr.  680,  (C.)pl.  3  ;  WaUhy 
▼.  Oakley,  London  Sittings  after  M.  T.  40 
Geo.  III.  MSS.  S.  P.  per  Kenyan,  G.  J. 


(10)  '*  If  there  were  two  batteries  on  one  day,  and  the  one  were  on  the 
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to  a  verdict  on  his  justification.  Where  the  plaintiff  declares  on  a 
single  act  of  assault  and  battery  (y),  to  which  the  defendant  pleads 
wn  assault  demesne,  the  plaintiff  cannot  reply  de  injuria  sua  pro- 
priA,  and  also  new  assign  that  the  defendant  beat  the  plaintiff  in  a 
more  violent  manner  than  was  necessary  for  the  defence  of  himself; 
because  such  replication  and  new  assignment  constitute  in  effect  a 
double  replication,  which  is  not  allowed  by  the  rules  of  pleading. 
Where  the  defendant  pleaded  (z)  that  the  plaintiff  was  defendant  s 
j^rentice,  and  conducted  himself  improperly^  wherefore  defendant 
moderately  chastised  him ;  the  replication  de  injuria  was  holden  to 
put  in  issue  only  the  cause  alleged  in  the  plea,  (that  is,  whether 
the  plaintiff  misconducted  himself  as  an  apprentice,)  and  not  the 
moderation  of  the  punishment. 


IV.  Verdict  and  Judgment. 

Damages  may  be  given  in  this  action  not  merely  for  the  corporal 
injury,  which  in  many  cases  may  be  very  small,  but  also  for  the 
d^^rading  insult  with  which  it  is  accompanied.  A  libel  written  by 
the  plaintiff  against  the  defendant  may  be  given  in  evidence  (a)  by 
the  defendant  in  mitigation  of  damages,  although  a  cross  action  be 
pending  for  the  libel.  Against  joint  trespassers  there  can  be  but 
one  satisfaction  (6),  and,  therefore,  if  they  are  sued  in  one  action, 
although  they  sever  in  pleas  and  issues,  yet  one  jury  shall  assess 
damages  for  all ;  and  if  all  the  issues  are  found  for  the  plaintiff,  the 
jurors  ought  not  to  sever  the  damages  ;  for,  if  they  do,  the  verdict 
wiU  be  vicious  (11).  And  if,  in  such  case,  judgment  be  entered  for 
the  separate  damages,  such  judgment  will  be  erroneous  (c).     But 

'    (y)  Fntnkt  ▼.  MorrU,  10  East,  81,  n.  (b)  Hob.  66 ;    Heydon*s  case,  5th  Re- 

(g)  Ptwa  Y.  Ward,  2  Cr.  M.  &  R.  338.  sol.  11  Rep.  7. 

(a)  Fraar  y.  Hon.  O,  Berkeley ^  7  C.  &  (c)  Crane  y.  Hummeretone,  Cro.  Jac 

P.  621,  Abinffer,  C.  B.  118  ;  Hill  y.  Goodehild,  5  Burr.  2791. 


plaintiff's  own  assault,  and  the  other  not^  if  the  defendant  will  justify  one 
de  sen  assault  detnesney  the  plaintiff  may  make  a  new  assignment  of  the 
other  battery/'  per  Cur.  in  Eltois  v.  Lotnbe,  6  Mod.  120.  A  new  assign- 
ment, however,  in  these  cases,  is  only  necessary  where  there  is  but  one 
count  in  the  declaration  ;  for  if  the  declaration  contain  as  many  counts  as 
there  were  assaults,  &c.,  and  some  of  them  cannot  be  justified,  the  plaintiff 
may  prore  those  without  a  new  assignment.     Bull.  N.  P.  17* 

(11)  On  the  trial  of  an  action  against  two  defendants,  A.  and  B.,  it  was 
prcnred  that  the  assault  by  A.  was  more  yiolent  than  that  by  B.  Lord 
JSUenborauffht  C.  J.,  told  the  jury  that  the  damages  could  not  be  severed, 
so  as  to  give  more  damages  against  A.  than  against  B.,  but  that  they  might 
give  theur  verdict  against  both,  to  the  amount  which  they  thought  the  mo$t 
culpable  ought  to  pay.  Brown  y.  Allen  and  Oliver y  4  £sp.  N.  P.  C.  158* 
See  Liwfield  y.  Bancroft^  Str.  910,  and  Bull.  N.  P*  15»  to  the  same  effect. 
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before  jadgmeDt,  the  defect  of  the  verdict  may  be  ciffed,  by  the 
entry  of  a  nolle  prosequi  aninst  all  the  defendants,  except  one,  and 
taking  judgment  against  that  one  only  (d).  So,  if  joint  defendants 
suffer  judgment  by  deftuilt,  and  the  plaintiff  execute  separate  writs 
of  inquiry  against  them,  whereupon  several  damages  are  given,  it  is 
irregular :  and  if  final  judgment  be  entered  for  those  damages,  such 
judgment  will  be  erroneous  (e).  But,  before  final  judgment,  the 
court  will  permit  the  plaintiff,  in  order  to  cure  the  error,  to  set 
aside  his  own  proceedings,  upon  payment  of  costs,  and  to  issue  a 
new  writ  of  inquiry. 


V.  Of  the  Costs;  Certificate  under  stat.  8^4  Vict.  c.  24. 

By  stat.  3  fe  4  VicJt.  c.24,  (8  July,  1840,)  reciting  the  passing 
of  the  stat.  43  Eliz.  c.  6,  and  22  &  23  Car.  II.  c.  d,  and  that  the 
evil  arising  from  frivolous  and  vexatious  suits  still  prevails  and 
increases,  and  that  it  is  expedient  to  make  fiirther  provisions  for 
the  prevention  thereof,  it  is  enacted,  (by  sect.  1,)  ^*  That  the  said 
recited  act  of  the  forty-third  of  Elicabeth,  so  far  as  it  relates  to 
costs  in  actions  of  trespass,  or  trespass  on  the  case,  and  so  much  of 
the  twenty-second  and  twenty-third  of  Charies.  the  second  as  relates 
to  costs  in  personal  actions,  be  repealed.^  And  by  sect.  2,  ^*  If  the 
plaintiff  in  any  action  of  trespass,  or  of  trespass  on  the  case,  brought 
or  to  be  brought  in  any  of  her  Majesty's  courts  at  Westminster,  or 
in  the  Ck)urt  of  Ck)mmon  Pl^usi  at  Lancaster,  or  Durham,  shall  re- 
cover by  verdict  less  damages  than  forty  shillings,  such  plaintiff  shall 
not  be  entitled  to  recover  in  respect  of  such  verdict,  any  costs, 
whether  it  shall  be  given  upon  any  issue  tried,  or  judgm<nit  diall 
have  passed  by  default,  unless  the  judge  or  presiding  officer  before 
whom  such  verdict  shall  be  obtained  shall  immediateiy  afterwards 
certify  on  the  back  of  the  record,  or  on  the  writ  of  trial  or  writ  of 
inquiry,  that  the  action  was  reaUy  brought  to  try  a  Tight  besides 
the  mere  right  to  recover  damages  for  the  trespass  or  grievance  for 
which  the  action  shall  have  been  brought,  or  that  the  trespass 
or  grievance  in  respect  of  which  the  action  was  brought  was  wilful 
and  malicious."  By  sect.  3,  it  is  provided,  **  That  nothing  herein 
contained  shall  extend  to  deprive  any  plaintiffii  of  costs  in  any  action 
brought  for  a  trespass  over  any  lands,  commons,  wastes,  closes, 
wooos,  plantations,  or  enclosures,  or  for  entering  into  any  dwellings, 
outbuildings,  or  premises  in  respect  of  which  any  notice  not  to  tres- 
pass thereon  or  therein  shall  have  been  previously  served,  by  or  on 
l)ehalf  of  the  owner  or  occupier  of  the  land  trespassed  over,  upon  or 
left  at  the  last  reputed  or  known  place  of  abode  of  the  defisiidant  or 
defendants  in  such  action  or  actions." 

Unless  it  appear  from  the  declaration  that  the  action  could  not 

{^  JMkt&jf  ▼.  a9tod$,  Goth.  19.  («)  MiHiMt  ▼.  MM«a,  6  T.  R.  199. 
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veaUy  liave  been  brought  to  try  a  right  beyond  the  mere  question  of 
damagee,  the  ease  is  within  the  act,  and  the  judge  has  the  power  of 
certifying ;  and  the  granting  the  certificate  is  entirely  a  matter  for 
the  discretion  of  the  judge  presiding  at  the  trial  (/).  *'  What  the 
judge  is  called  upon  to  do  is  to  consider  the  object  and  design  of  the 
plaintiff  in  instituting  the  action,  and  if  he  is  satisfied  that  the  plain- 
tiff conceived  he  had  a  right  which  might  come  in  issue,  the  judge 
has  a  discretion  vested  in  him  to  grant  a  certificate  "  (g).  In  this 
case  a  certificate  was  granted  in  an  action  for  imitating  the  wrappers 
of  a  medicine  invented  by  tiie  plaintiff.  In  an  action  for  libel,  the 
judge  may  certify  under  this  act,  that  the  grievance  for  which  the 
action  was  brought  was  wilful  and  malicious  (h).  An  action  on  the 
case  for  the  infnngement  of  a  patent,  is  within  the  operation  of  this 
act ;  and  notwithstanding  the  provisions  of  the  stat.  5  &  6  Will.  lY. 
c  sis,  8.  8,  the  pliuntiff,  recovering  only  nominal  damages,  cannot 
have  his  full  costs,  without  a  certificate  under  the  3  &  4  Vict, 
c.  24  (i).  The  operation  of  this  statute  is  not  limited  to  cases  in 
which  the  judge  has  power  to  certify.  Hence  in  an  action  on  the 
case  for  negligentiy  exposing  ploughshares  on  a  highway,  whereby 
the  plaintiff  received  severe  mjury ;  the  jury  having  given  a  verdict 
for  Is.  damages,  and  the  judge  having  refused  to  certify,  on  the 
ground  that  it  Was  not  a  case  in  which  he  had  power  to  do  so  under 
the  statute ;  it  was  holden  that,  although  the  action  was  not  one  in 
which  the  judge  could  grant  a  certificate,  it  was  still  within  the 
statute,  and  the  plaintiff  was  not  entitled  to  his  costs  (k).  The  diSr 
cretion  exercised  by  the  judge  at  Nisi  Prius,  cannot  be  reviewed  by 
the  court  above  (Z). 

After  the  trial  of  an  action  on  the  case  for  nuisance,  and  no  ap- 
plication made  in  court  under  this  statute  for  a  certificate,  that  it 
was  brot^ht  to  try  a  right,  but  witiiin  a  quarter  of  an  hour  after 
delivery  of  the  verdict,  such  certificate  was  obtained  from  the  judge, 
it  was  holden  to  be  well  given.  Thompson  v.  Gibson^  8  M.  &  W.  281, 
recf^nized  in  Page  v.  Pearee,  ibid.  677,  in  which  case  Lord  Abin- 
ger,  C.  B.,  seems  to  have  been  of  opinion,  that  the  certificate  need 
not  necessarily  be  given  on  the  same  day  as  the  trial,  but  that  the 
object  of  the  legisUture  was  merely  that  the  oertificate  should  be 
the  result  of  the  judge^s  impression  at  the  time.  If  the  certificate 
is  informally  drawn  up  at  the  trial,  it  may  be  amended  (m)  after- 
wards, and  even  after  a  rule  nisi  has  been  granted  for  setting  ft 


By  stat.  58  Oeo.  III.  c.  SO,  reciting  that  it  is  desirable  to  prevent 
as  much  as  may  be,  frivolous  and  vexatious  actions  of  assault  and 

(/)  SkuHUwHh  ▼.  OoOtr,  2  SmU,  (<)  Omeiiy.  Qrem,  7  M.  &  W.  347. 

N.  B.  47 ;  1  M.  at  Gr.  S29 ;  Btttkery.  Bol-  (k)  Marriott  t.  StmtU^,  1  M.  &  Gr.  863, 

licr,  8  M.  &  W.  513.  2  ScoU's  N.  R.  60. 

(ff)  P«r  Tbidal,  C.  J.,  in  Morimm  y.  (/)  Barker  y.  HolUer,  8  M.  4c  W.  SU. 

Sahmrn,  2  M.  &  Gr.  392 ;  S.  C.  2  Scoil'B  (m)  Skuttleworth  y.  Coekerf  2  Scott, 

N.  B.  449,  4&4.  KL  R.  47 ;  1  M.  &  Qr.  829. 

(A)  FMier  t.  Pointer,  8  M.  jfc  W..306. 
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battery,  and  for  slanderous  words,  in  inferior  courts,  it  is  enacted, 
(sect.  1,)  that  in  all  actions  or  suits  of  trespass  for  assault  and  bat- 
tery commenced  in  any  court  having,  or  which  by  his  Majesty's  writ 
of  justicies  may  have,  jurisdiction  to  hold  pleas  to  the  amount  of 
forty  shillings,  (other  than  his  Majesty's  courts  at  Westminster, 
the  Court  of  Common  Pleas  at  Lancaster,  or  the  Court  of  Pleas  at 
Durham,)  if  damages,  upon  trial  of  issue,  or  inquiry,  are  under  forty 
shillings,  the  plaintiff  shall  recover  only  so  much  costs  as  damages. 
And  by  sect.  2,  in  courts  not  holding  pleas  to  the  amount  of  forty 
shillings,  if  damages  under  thirty  shiUings,  the  same  law. 

By  stat.  8  &  9  Will.  IIL  c.  11,  s.  1, "  Where  several  persons  are 
made  defendants  to  any  action  or  plaint  of  trespass,  assault,  or  false 
imprisonment,  and  any  one  or  more  of  them  snail  be  upon  the  trial 
thereof  acquitted  by  verdict,  every  person  so  acquitted  shall  have 
his  costs  in  like  manner  as  if  a  verdict  had  been  given  against  the 
plaintiff  and  acquitted  all  the  defendants,  unless  the  judge,  before 
whom  such  cause  shall  be  tried,  shall  immediately  after  the  trial 
thereof  in  open  courts  certify  upon  the  record,  under  his  hand,  that 
there  was  a  reasonable  cause  for  making  such  person  a  defendant  to 
such  action  "(n). 

In  assault  and  battery  against  several  defendants,  one  let  judg- 
ment go  by  default,  and  the  others  pleaded  not  guilty  (o).  On  the 
trial,  the  jury  gave  damages  against  him  who  bad  suffered  judg- 
ment by  default,  and  found  the  other  defendants  not  guilty: 
Wilmotf  J«,  being  desired  to  certify  that  there  was  a  reasonable 
cause  to  make  the  others  defendants,  said,  he  thought  the  stat. 
8  &  9  Will.  III.  c.  11,  s.  1,  did  not  extend  to  this  case,  but  only  to 
cases  where  some  of  the  defendants  are  convicted  by  verdict,  and 
others  acquitted.  In  this  case  it  is  as  if  they  had  severed  in  plead- 
ing, and  as  if  the  action  was  against  the  others  only :  and  on  these 
grounds  he  refused  to  certify. 

By  stat.  3  &  4  Will.  IV.  c.  42,  s.  82,  "  Where  several  persons 
shall  be  made  defendants  in  any  personal  action,  and  any  one  or 
more  of  them  shall  have  a  Tiolle  prosequi  entered  as  to  him  or  them, 
or  upon  the  trial  shall  have  a  verdict  pass  for  him  or  them,  every 
sucii  person  shall  have  judgment  for  and  recover  his  reasonable 
costs,  unless^  in  the  case  of  a  trial,  the  judge  before  whom  the 
cause  shall  be  tried,  shall  certify  upon  the  record  under  his  hand, 
that  there  was  a  reasonable  cause  for  making  such  person  a  defend- 
ant in  such  action." 

Where  a  previous  statute  had  provided  for  the  protection  of 
officers  acting  in  the  execution  of  it,  that  a  defendant  acquitted 
should  have  mil  costs,  &c.,  it  was  holden  that  a  certificate  under 
the  3  &  4  Will.  IV.  c.  42,  s.  32,  would  not  deprive  him  of  such 
costs  (p). 

(n)   See   Fumeawe  ▼.  Fotherby  and      Worcester  Lent  Ass.  1757,  MSS. 
mother,  4  Campb.  137.  {p)  Hwmphreff  ▼.  WbtUkouie,  1  BiDgli. 

Co)  CoUini  Y.   HarrUon   and  otkere,      JV.  C.  506. 
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I.  Of  the  Action  of  Assumpsit^  and  of  the  Agreement  for  the  Non- 
performance of  which  this  Action  may  be  maintained. 

The  action  of  assumpsit  is  an  action  of  trespass  on  the  case, 
whereby  a  compensation,  in  damages,  may  be  recovered  for  an 
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injury  sustained  b^  the  non-perfonnance  of  a  parol  ag^reement. 
Agreements  are  distinguished,  into  agreements  by  specialty  and 
agreements  by  parol.  The  law  of  England  does  not  recognize  any 
other  distinction.  If  agreements  are  merely  written,  and  not  spe- 
cialties, they  are  parol  agreements  (a).  The  action  of  assumpsit 
is  confined  to  agreements  by  parol,  the  action  of  coyenant  (b)  or  debt 
being  the  proper  remedy  for  the  non-performance  of  agreements 
by  Specialty ;  for  it  is  a  general  rule  (c)  that  asswnpsit  will  not 
lie  where  there  is  a  remedy  of  a  higher  nature.  The  essential 
parts  of  eyery  parol  agreement  are,  the  promise  or  undertaking  of 
one  party/ and  the  consideration  on  whicn  such  promise  or  under- 
taking is  founded,  proceeding  from  the  other  party.  Sometimes 
the  promise  is  expressed  by  the  party,  and  sometnnes  it  is  raised 
by  implication  of  law.  In  the  former  case  it  is  termed  an  express, 
in  the  latter,  an  implied  promise.  In  parol  agreements,  the  law 
will  not  imply  a  consideration;  consequently,  in  actions  of  as- 
sumpsit, a  consideration  must  be  stated  and  proyed  (1). 

Of  the  Consideration. — Eyery  promise,  for  the  non-performance 
of  which  an  action  of  assumpsit  may  be  maintained,  must  be 
founded  on  a  sufficient  consideration  (2),  that  is,  a  consideration, 
either  of  benefit  to  the  defendant  ((2)  or  of  benefit  to  a  stranger  (e), 
or  of  damage,  or  of  lo6s(/)  sustained  by  the  plainti£^  at  the 
request  of  the  defendant ;   and  herein  the  law  of  England  adopts 

(a)  Per  Skmner,  C.  B.,  deUvering  the  (tl)  VetBuaer,Z.,'\RNeroiy,WaUaeM,Z 

opinion  of  the  judges  in  Rmn  v.  Hughe$.  T.  R.  24,  and  Cboite  v.  OxUf,  3  T.  R.  653. 

D.  P.  7  T.  R.  351,  n.  («)    Per   Gcwdy  and  Famer^  U^  in 

(h)  BmmuM  y.  Guyidley,  Cro.  Jac.  505.  Oreemkqf  ▼.  Barker,  Gro.  Eliz.  194. 

(c)  BuUirode  v.  Oilbwm,  2  Str.  1027;  (/)  Vtt  BUenborough,  C.  J.,  inBwuiY. 

8ckleiieker^.MoxtifjZB.tcC.1%9\Baber  0«y, 4 East,  194.  SeeBotfiArui^ev.J^fnn- 

Y.HatTi«,9  A.  4c£.  532;  1  P.  &  D.  360.  s/oim,  8  A.  &  £.  743 :  1  P.  &  D.  2. 


(1)  Bills  of  exchange  and  promissory  notes  form  an  exception  to  this  rule. 

(2)  It  is  worthy  of  observation  that  Blackstone,  in  that  part  of  the 
third  yolome  of  his  Commentaries,  wherein  he  treats  of  the  action  of 
assumpsit,  has  not  either  named,  described,  or  even  aUaded  to  the  consi- 
deration requisite  to  support  an  assumpsit ;  and,  what  is  more  remarkable, 
the  example  put  by  him  in  order  to  illustrate  the  nature  of  the  action  is, 
in  the  terms  m  which  it  is  there  stated,  a  case  of  mtdmn  pactum  :  "J£& 
builder  promises,  undertakes,  or  assumes  to  Caius,  that  he  will  build  and 
coyer  his  house  within  a  time  limited,  and  fails  to  do  it,  Caius  has  an  action 
on  the  case  against  the  builder  for  this  breach  of  his  express  promise, 
undertaking,  or  assumpsit."  See  1  Boll.  Abr.  9,  line  41  ;  Doct.  and  Stud. 
Dial.  2,  ch.  24 ;  and  Elsee  y.  Gatward,  5  T.  R.  143,  that  an  action  wiQ 
not  lie  for  a  mere  nonfeasance,  unless  the  promise  is  founded  on  a  consi- 
deration. This  remark  ought  not,  neither  was  it  intended,  to  derogaie 
from  the  merit  of  a  justly  celebrated  writer,  who  for  i^amprehensive 
design,  luminous  arrangement,  and  elegance  of  diction,  is  unrivalled.  Jt 
is  posable,  that  the  learned  oomment^r  might  have  selected  his  eacamJe 

to  Ae 


Irem  Bro.  Abr.  tit.  ''Action  aur le  Gaae,"  72,  wiihoat  Mbretkiog 
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add  recc^nizes  the  rule  of  the  civil  lawi  ex  nudo  paeio  «on  aritiar 
oeiio  (9).  Adj  aet  of  the  plaintiff,  from  which  the  defendant  do- 
riyee  a  benefit  or  advantage,  or  any  labour,  detriment  (A),  or  ineon- 
▼enioice  sustained  by  the  plaintifE^  however  small  (i)  the  benefit  or 
ineonvenience  may  be,  is  a  sufficient  consideration,  if  -sudi  aet  is 
performed,  or  such  inconvenience  sufiered  by  the  plaintiff  with  the 
consent  (Jk),  either  express  or  implied,  of  the  defendant,  or  in  the 
language  of  pleading,  ^'at  the  special  instance  and  request  of  the 
defendant."  It  is,  however,  clearly  established,  that  the  oonsideitt- 
tion  must  be  of  9ome  value,  in  contemplation  of  law  (S) ;  for  where 
A.  in  consideration  that  B.  would  nuke  an  estate  at  will  to  him,  as 
Us  counsel  should  devise,  promiaed,  &c.,  it  was  holden  a  Toid  pio- 
mise,  for  want  of  a  sufficient  consideration,  because  B.  might  imme- 
diatdy  determine  his  will  (/).  So  where  the  testator  had  commit- 
ted to  the  care  of  the  defendant  his  children  (m),  and  the  diepon- 
tion  of  his  goods,  during  their  minority,  far  tkeir  educatiany  and 
thereupon  the  defendant  promised  the  testator  to  procure  the 
aasnrance  of  certain  lands  to  one  of  die  testator's  children,  the  con- 
sideoration  was  holden  insufficirait;  for  the  law  would  not  intend 
that  the  defendant  had  made  any  private  gain  to  himself,  but  ibat 
he  had  disposed  of  the  goods  for  the  benefit  of  the  children,  accord- 
mg  to  the  trust  reposed  in  him.  The  mere  perfarmance  of  an  aet, 
whidi  the  party  was  by  law  boimd  to  perform,  is  not  a  sufficient 
consideration.  Hence  a  promise  made  by  the  master,  when  a  ship 
was  in  distress,  to  pay  an  extra  sum  to  a  mariner  as  an  inducement 
to  extraordinary  exertion  on  his  part,  has  been  holden  to  be  void ; 
becanse  a  seaman  is  bound  to  exert  himself  to  the  utmost  in  the 
service  of  the  ship  (n).     So  where,  in  the  course  of  a  voyagCi  some 

C^}  17  Ed.  lY.  4  b. ;  Flowd.  305,  a.  (i)  Stoiei  v.  Lewi*,  1  T.  R.  21 ;  Ckild 

308,  b.  Y.  Morley,  8  T.  R.  610. 

(h)  mfftaMMmy.  aMMii<f,lTatmt.523.  (/)  1  Roll.  Abr.  23,  pL  29. 

(0  Stvr^  y.  Albtmy,  Cro.  Eliz.  67  ;  (m)  Smith  v.  Smith,  3  Leon.  88. 

M0reh  ▼.  Culpq^ir,  Cro.  Car.  70.    See  (n)  Harrii  y.  Watum,  Peake,  N.  P.  C. 

Baiiey  y.  Chrqft,  4  Taunt.  611,  and  post,  72,  Lord  Kenyan,  C.  J. 
p.  45 ;  Jonee  y.  Waiie,  5  Bingh.  N.  C.  341. 

omisnon  of  the  consideration.    See  the  remarks  of  Mr.  Justice  Coleridge 
in  lus  excellent  edition  of  the  Commentaries. 

(Z)  The  case  of  JFheatley  v.  Low,  Cro.  Jac.  667,  (recc^pized  by  Hoit, 
C.  J.,  in  CoffffST,  Bernard,  Lord  Raym.  920>  and  considered  in  the  case 
of  SkUUbeer  v.  Olyn,  2  M.  &  W.  143,)  in  which  it  was  adjudged,  that  the 
acceptance  of  a  sum  of  money  by  the  defendant  from  the  pbmtilp,  for  the 
purpose  of  paying  it  over  to  a  creditor  of  the  plaintiff,  was  a  sufficient  con- 
rideration  to  support  a  promise  by  the  defendant  to  perform  die  trust,  may 
^ipear  an  exception  to  this  rale.  The  exception,  however,  is  only  appa* 
lent ;  for,  from  the  report  of  the  same  case,  in  Pahn.  281,  under  the  name 
of  Lot? 8  case,  it  is  evident,  that  the  Chief  Justice  considered  the  detention 
of  the  money  as  a  damage  to  the  plaintiff.  Whether  the  application  of  the 
Tide  was  just  in  that  case,  is  another  question.  It  is  clear,  however,  that 
the  rale  itself  "was  recognised  by  the  court. 
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of  the  seamen  deserted,  and  the  captain,  not  being  able  to  find 
others  to  supply  their  place,  promised  to  divide  the  wages,  which 
would  have  become  due  to  them,  among  the  remainder  of  the  crew, 
it  was  holden  (o),  that  this  promise  was  void  for  want  of  a  con- 
sideration ;  for  the  desertion  of  a  part  of  the  crew  was  to  be  con- 
sidered as  an  emergency  of  the  voyage  as  much  as  their  death,  and 
the  remainder  of  the  crew  were  bound,  by  the  terms  of  their  original 
contract,  to  exert  themselves  to  the  utmost  to  bring  the  ship  in 
safety  to  her  destined  port.  But  where  the  defendant  offered  a  re- 
ward to  any  person  who  would  give  such  information  as  would  lead 
to  the  conviction  of  a  felon,  the  plaintiff,  who  was  a  constable  and 
peace  officer  of  the  district  where  the  felony  was  committed,  was 
holden  entitled  to  the  reward  on  giving  the  requisite  information, 
this  being  considered  a  good  consideration  for  a  promise  by  the  de- 
fendant to  pay  the  reward  (p).  So,  where  the  plaintiff  agreed  to 
enter  as  captain's  cook  on  board  of  a  brig  of  war,  upon  an  un- 
dertaking by  the  defendant,  the  commander  of  the  vessel,  to  pay 
him  wages  (12L  per  annum)  beyond  the  government  pay,  which  he 
would  be  entitled  to  on  his  rating  as  an  Me  seaman ;  it  was  holden, 
that  there  was  a  sufficient  consideration  for  the  agreement  t<o  entitle 
the  plaintiff,  on  the  services  being  performed,  to  maintain  an  action 
iu;ainst  the  defendant  for  the  extra  wages  (q).  Natural  affection, 
aEhough  sufficient  to  raise  an  use,  is  not  a  sufficient  consideration, 
whereon  an  assumpsit  may  be  founded  (r)  (4).  Where  A.  is  in- 
debted to  B.  in  one  sum,  and  B.  indebted  to  C.  in  a  less  sum,  if  B. 
promises  A.  to  discharge  him  of  so  much  of  his  debt,  as  unounts  to 
B.'s  debt  to  C,  this  will  be  a  good  consideration  for  a  promise  by 
A.  to  pay  C.  the  debt  due  to  him  from  B.  (s). 

(o)  Stilk  V.  Myrickt  2  Campb.  317.  (r)  Agreed  by  the  court,  in  Bret  ▼. 

(p)  EngUind  y.  Daoidaonf  II  A.  &  E.  J,  S.  and  vfife,  Cro.  Eliz.  755.    See  also 

856 ;  3  P.  &  D.  594.  Thomas  v.  Thomas,  2  Q.  B.  851. 

(g)  ClutUrbuei  v.  Coffin^  3  M.  &  6r.  («)  Gouldsborough,  49;  and  see  FairUe 

842  ;  4  Scott's  N.  K.  509.  v.  Denton,  8  B.  &  C.  395. 


(4)  A  release  of  an  equity  of  redemption  is  a  good  consideration,  aad 
the  common  law  will  take  notice,  that  the  mortgagor  has  an  equity  to  be 
relieved  in  Chancery.  Thorpe  v.  Thorpe,  Lord  llajrm.  663 ;  and  so  of  the 
assignment  of  a  chose  in  action,  per  BvUer,  J.,  Matter  v.  Miller^  4  T.  R. 
341  ;  and  see  also  per  Lord  Ellenhorough,  in  Surtees  y.  Huhhord,  4  £sp. 
N.  P.  C.  203.  But  see  Preston  v.  Christmas,  2  Wils.  87,  where  it  was 
holden,  that  the  release  of  an  equity  of  redemption  was  not  of  any  value 
in  contemplation  of  law.  In  Wells  v.  Wells,  1  Lev.  273,  a  release  of  an 
equitable  interest  was  holden  to  be  a  good  consideration.  How  far  a  moral 
obligation  is  a  sufficient  consideration^  and  what  must  be  understood  by 
that  term>  see  an  elaborate  note  by  the  learned  reporters  of  the  cases  ad- 
judged in  the  CJourt  of  Common  Pleas,  in  Wennall  v.  Adney,  3  Bos.  &  Pul. 
249,  cited  by  Lord  Denman,  C.  J„  delivering  the  judgment  of  the  court  in 
Eastwood  v.  Kenyon,  3  P.  &  D.  282  ;  1 1  A.  &  £.  438 ;  post,  p.  53. 
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The  defendant  being  indebted  to  the  testator  in  a  sum  of  money 
upon  simple  contract  (0»  the  plaintiff,  his  executor,  agreed  to  take 
a  less  sum,  payable  by  instalments,  in  lieu  of  the  original  debt,  in 
consideration  whereof,  the  defendant  promised  the  executor  to  pay 
him  the  lesser  sum.  On  assumpsit  brought,  an  exception  was  taken, 
in  arrest  of  judgment,  that  the  consideration  was  insufficient, 
because  it  did  not  appear  that  the  plaintiff  bad  discharged  the  de- 
fendant of  the  original  debt.  But  the  objecticNi  was  overruled, 
because  the  original  debt  being  due  to  the  plaintiff,  as  executor,  the 
action  to  recover  that  must  have  been  in  the  detinet ;  but  by  the 
agreement  on  the  part  of  the  plaintiff  to  take  a  less  sum,  and  the 
promise  by  the  defendant  to  pay  that  sum,  it  became  the  proper 
debt  of  the  plaintiff,  and  the  action  for  it  maintainable  in  his  own 
name,  without  being  named  executor.  And  (by  Yelvertan^  Justice), 
although  the  less  sum  is  not  any  satisfaction  of  the  greater,  because 
they  are  both  of  one  nature,  yet  in  respect  that  the  nature  of  the 
action  was  changed,  it  was,  therefore,  a  good  consideration. 

In  order  to  facilitate  the  making  of  an  agreement,  for  which 
there  was  sufficient  consideration  between  the  plaintiff  and  a  third 
person,  the  defendant,  who  received  no  benefit  to  himself  by  the 
agreement,  became  party  thereto ;  it  was  holden,  that  as  the  agree- 
ment was  such  as  the  plaintiff  would  not  have  made,  unless  the  de- 
fendant had  acceded,  there  was  a  sufficient  consideration  for  the 
defendant's  promise  («). 

Forbearance  of  Suit— in  what  Cases  a  sufficient  Consideration. — 
If  a  creditor,  at  the  request  of  his  debtor j  forbear  to  sue  him  for  a 
certain  time,  that  is  a  sufficient  consideration  for  a  new  promise 
by  the  debtor,  for  the  non-performance  of  which  an  action  of  as- 
sumpsit may  be  maintained.  So  if  a  creditor  at  the  request  of  J.  S. 
forbear  to  sue  his  debtor  for  a  certain  time  (a;),  that  is  a  sufficient 
consideration  to  support  a  promise  by  J.  S.  to  pay  the  debt.  But 
by  Stat,  of  Frauds,  29  Car.  II.  c.  3,  s.  4,  this  agreement  must  be  in 
writing  (y).  Forbearance  to  sue  an  executor  (having  assets)  for  a 
certain  time  upon  a  simple  contract  debt  of  his  testator,  is  a  good 
consideration  to  found  a  promise  by  the  executor  to  pay  the  debt  (2;). 
So  forbearance  to  sue  an  executor  for  a  reasonaole  time  for  the 
debt  of  his  testator,  although  the  executor  have  not  assets  (a)  ;  but 
the  agreement  by  the  executor  to  pay  the  debt  must  be  in  writing  (d), 
otherwise  it  will  be  void  by  Stat,  of  Frauds,  29  Car.  II.  c.  3,  s.  4. 
That  a  forbearance  to  sue  may  be  a  good  consideration,  such  forbear- 
ance must  either  be  absolute  (c),  or  for  a  definite  portion  of  time  (d), 

(0  Gormff  T.  Oarmfff  Telr.  10, 11.  Cro.  Jac.  273. 

(«)  Botley  ▼.  Crqft,  4  Taunt.  611.  (a)  Johnton  v.  Whiteheott,  1  Koll.  Abr. 

(jr)  1  BoIL  Abr.  27,  pi.  49.  24,  pL  33. 

(y)  Kmg  ▼.   WUmm,  per  Raym.  C.  J.  (b)  Ormdall  ▼.  Dtttne$,  1  Freem.  532. 

Str.  873.  (e)  Merles  y.  Sidney^  Cro.  Jac.  683. 

(z)  FUh  ▼.  Richardsonj  Cro.  Jac  47,  (a)  PUk  v.  Riehardaon,  Cro.  Jac.  47. 
aiidYelv.55.  Coii6niied  in  Boii4  ▼.  Ptfyne, 
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or  a  reasonable  thne  (e);  forbearaoce  for  a  little  (f),  or  some  time  (^), 
is  not  sufficient.  A  forbearance  for  a  given  time  on  the  part  of 
the  assignee  of  a  bond  to  sue  the  obligor,  is  a  good  (A)  considera- 
tion for  a  promise  by  the  obligor  to  pay  the  assignee  at  the  ex* 
piration  of  that  time,  or  to  give  him  a  warrant  of  attorney  for  the 
amount.  In  cases  where  an  action  is  brouriit  against  a  defendant, 
on  a  promise  made,  in  consideration  of  forbearance  of  suit,  aa 
objection  will  not  be  allowed,  after  verdict,  that  the  declaration 
does  not  state  how  the  original  debt  accrued ;  for  this  is  only 
inducement  to  the  action  (i).  But  it  must  appear  that  th^?e  is 
a.  debt  actually  due  (k).  If  the  declaration  omit  to  state  to 
whom  the  plaintiff  forbore  and  gave  day  of  pajrment,  the  omiasion 
vrill  be  cured  by  verdict  (0*  But,  upon  specud  demurrer,  it  has 
been  holden  not  sufficient  to  state  a  consideration  to  forbear  gene- 
nUyi  unless  it  be  also  shown,  that  there  was  some  person  to  be 
forborne.  Plaintiff  declared  that  B.,  since  deceased,  was,  at  his 
death,  indebted  to  the  plaintiff  in  a  sum  of  money  for  goods  sold 
and  delivered  (m),  whereof  defendant  Nancy  had  notice,  and  there- 
upon, after  the  death  of  B.»  defendant  Nancy,  before  her  marriage 
vnih  other  defendant  A.,  in  consideration  of  the  premises,  and  also 
in  consideration  that  plaintiff  would  forbear  and  give  day  of  pay- 
ment of  said  sum  of  money,  as  after  mentioned,  by  note  in  writing, 
signed  by  her  according  to  the  statute,  &c.,  on  20th  March,  1801, 
promised  plaintiff  to  discharge  the  debt  in  a  reasonable  time  :  That 

Slaintiff  had  forborne  from  the  time  of  the  promise  hitherto,  yet 
efendant  refused  to  pay :  special  demurrer,  assigning  for  causes, 
that  it  was  not  alleged,  from  whom  aaid  sum  of  money  was  due  at 
time  of  promise,  or  that  any  person  was  then  liable  to  pay  the 
plaintiff  that  sum,  or  to  whom  plaintiff  had  forborne,  and  given  day 
of  payment  of  said  sum,  and  m  general,  that  declaration  did  not 
disclose  any  legal  and  sufficient  consideration  for  the  supposed  pro- 
mise, or  any  good  cause  of  action.  The  court  were  of  opmion,  that 
the  declaration  was  bad,  observing,  that  ^'  it  is  a  known  rule  of  law, 
that  to  sustain  a  promise,  or  to  render  it  obligatory,  there  jnust  be 
either  a  benefit  to  the  party  making  the  promise,  or  some  loss  or 
disadvantage  to  the  party  to  whom  such  promise  is  made ;  otherwise 
it  is  considered  aa  nudum  pactum^  and  cannot  be  enforced.  It  is 
improperly  termed  s^  forbearance  to  sue^  when  it  is  not  shown  that 
there  was  any  person  liable  to  be  sued,  from  whom  satisfaction 
might  have  been  obtained,  and  in  respect  to  whom  plaintiff  may  have 

(f)  Jokmony.  WkUekoH,  1  BdlL  Alir.  (k)  MdwaHk  t.  JB^A,  11  M.  &  W. 

24,  pi.  33.  641. 

(/)  1  RolL  Abr.  23,  pi.  25.  (I)  Menh^  T.  Mtimukiim,  1  Bos.  ft 

M  lb.  pi  26.  Pnl.  N.  It  172. 

(A)   Morton  ▼.  Bum,  7  A.  &  E.  19,  (m)  Jones  t.  Athkwitkam  and  Nmq^, 

denying  the  asfchority  of  Potior  ▼.  J\tnmr,  urn.  4  East,  455,  cited  in  Serle  ▼.  Waitr- 

Palm.  185 ;  Winch,  7,  8.  C.  worth,  4  M.  &  W.  12 ;  8.  C.  in  eirar  in 

(t)  Jmten  ▼.  BiwUf,  Cro.  J«e«  548 ;  Exth.  Gt  4  M.  &  W.  795. 
T%eme  y.  FktHer,  Cro.  Jac.  396. 
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been  aeid  to  have  forborne  suit,  at  the  time  when  the  promise  was 
made.  There  might  not  have  been  any  administrator,  or  if  admi- 
nirtcation  granted,  any  assets  of  the  deceased ;  or  the  deceased 
might  have  been  a  bastard,  and  have  had  no  l^al  representatives 
entitled  to  take  out  administiaiion  of  his  effiacts.'^  The  con«r 
deration  of  forbearance  is  not  confined  to  forbearance  from  suing  by 
action  ;  for  forbearance  to  sue,  though  the  party  is  liable  in  equity 
cmly.^n),  or  desisting  from  a  suit  in  Chancery  (o),  or  the  giving  up^ 
a  suit  instituted  in  the  Admiralty  Court,  to  try  a  question  respecting 
which  the  law  is  doubtful  (i?),  hiMS  been  holden  to  be  a  good  conside- 
ration. So  desisting  from  further  complaint  before  a  justice  of  the 
peace  (^) ;  so  forb^iring  to  proceed  upon  a  capias  tUlagaittm  (r)  ; 
so  staymg  the  trial  of  a  caose  after  issue  joined  («),  is  a  good  con- 
sideration for  a  promise  to  pay  the  costs  incurred.  Neither  is  it 
necesaary  to  show  a  consideration  equally  extensive  with  the  pro-^ 
mise ;  for  forbearance  by  pfauntiff  (Q,  at  defendant's  requ^t,  to 
enforoe  a  fi.  Iil  against  the  goods  of  a  third  person  for  60L  is  a 
vBKd  consideration  for  defendant's  promise  to  pay  plaintiff  107/.  in 
svfMidays. 

In  what  Cases  Forbearance  cf  Suit  is  not  a  Consideration. — 
'Forbearance  of  suit  against  a  defendant,  where  originally  there  was 
not  any  cause  of  action,  is  not  a  consideration  to  support  an  as- 
sompsit.  A.  and  B.  were  bound  jointly  and  severally  in  a  bond  (ti) 
to  C.  who  released  to  A.;  afterwards  B.,  in  considerati<m  that 
C.  would  forbear  to  sue  lum  for  the  payment  of  the  money  due 
on  the  bond,  promised  to  pay  it.  On  assumpsit  brought,  and 
a  special  verdict,  the  court  were  dearly  of  opinion,  that  the 
debt  having  been  entirely  discharged  by  the  release  (x),  made  by 
the  oblieee  to  A.,  there  was  not  any  consideration  whereon  an 
aasompsit  might  be  grounded.  So,  where  in  assumpsit  (jr),  it  was 
stated,  that  there  were  controversies  between  the  plaintiff  and 
defendant,  concerning  the  profits  of  certain  lands,  which  the  father 
of  the  defendant  had  taken  in  his  life-time,  and  that  the  plaintiff 
had  purchased  a  writ  out  of  Chancery  to  the  intent  to  exhibit  a  bill 
against  the  defendant  for  the  said  profits ;  the  defendant,  in  con- 
sideration that  the  plaintiff  would  surcease  his  suit,  promised  the 
plaintiff  that  if  he  could  prove,  that  the  father  of  the  defendant 
had  taken  the  profits,  or  had  the  possession  of  the  lands,  under  the 
title  of  the  father  of  the  plaintiff,  he,  defendant,  woidd  pay  the 
plaintiff  for  the  said  profits.  After  verdict  for  the  plaintiff  upon 
non  assumpsit,  tha  court  were  of  opinion,  that  there  was  not  any 


Se9tt  V.  Sttphmtan^  1  Lev.  71.  (r)  Jewnimffi  y..Harl^f  Cro.  Eliz.  909, 

Dowdenoff  ▼.  Ohmd,  Cro.  Eliz.  768.  and  Tdv.  19. 
See  also  CcmUtmik.  ▼.  Cbrr,  Cro.  Eliz.  847.  («)  Del/  t.  F^rehff,  Cro.  Eliz.  868. 

(p)  Lmfridg9  ▼.  DonfiUe,  5  B.  &  A«  (/)  SmUh  ▼.  Alffor,  1  B.  &  Ad.  603. 

U7,  tit^^  lU^hy.  BnohtyVf^  A.  &  E.  («)  Hwmmm  ▼.  BoU,  Maich,  202. 


aia.  («)  1  Inst.  232,  a. 

(f)  Bippim  V.  Norton,  Cro.  Eliz.  881.  (y)  Tooley  v.  Wmdhamf  Cro.  Eliz.  206. 
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sood  consideration :  for  it  was  not  alleged  that  the  defendant  was 
heir  or  executor ;  and  even  if  it  had  been  so  aUeged,  yet  there  was  not 
any  cause  to  charge  him  for  a  personal  tort.  Judgment  for  defendant. 
So  where  the  decuuration  stated  that  disputes  and  controyersies  were 
pending  between  the  plaintiff  and  defendant  as  to  whether  or  not  the 
defendant  was  indebted  to  the  plaintiff  in  the  sum  of  173/.  2$.  3d., 
for  money  lent,  &c.,  and  thereupon  in  consideration  that  the  plaintiff 
would  then  promise  the  defendant  not  to  sue  him  for  the  said  sum, 
and  would  accept  from  the  defendant  the  sum  of  100/.  in  full  satis- 
faction and  discharge  of  the  same;  the  defendant  promised  the 
plaintiff  to  pay  him  the  said  sum  of  money  within  a  reasonable  time. 
Breach,  the  non-payment  of  the  said  sum  of  100/.  It  was  holden 
that  the  declaration  was  bad,  as  not  showing  a  sufficient  consi- 
deration for  the  promise  (z)  ;  it  was  not  alleged  that  any  debt  was 
due  t'O  the  plaintiff  from  the  defendant,  or  that  any  suit  was 
pending,  the  termination  of  which  would  be  a  benefit  to  defendant 
or  any  detriment  to  plaintiff.  So  where  the  declaration  stated,  that 
the  father  of  the  defendant  became  bound  to  the  plaintiff  by  bond  (a), 
with  a  penalty,  conditioned  for  the  payment  of  money  at  a  day  past, 
and  which  was  not  paid,  and  afterwards  the  father  died ;  and  the 
plaintiff  intending  to  sue  the  defendant  as  son  and  heir  on  the  bond, 
the  defendant,  in  consideration  that  the  plaintiff  would  forbear  his 
intended  suit  against  the  defendant,  promised  to  pay  the  debt: 
After  non-assumpsit  pleaded,  and  verdict  for  the  plaintiff,  a  motion 
was  made  in  arrest  of  judgment,  on  the  ground  tnat  there  was  not 
any  consideration ;  for  it  did  not  appear,  that  the  defendant's  an* 
cestor  had  bound  himself  and  his  heirs,  and  if  the  heir  was  not 
bound  expressly  by  name,  he  was  not  bound  at  all.  Judgment 
arrested  (5).  So  where  testator  was  indebted  to  the  plaintiff  for 
money  lent  (&),  and  for  merchandises  sold  and  delivered,  and  pro- 
mised to  pay  the  plaintiff  on  a  certain  day,  and  died  before  the  day ; 
the  plaintiff  intending  to  sue  the  defendant,  his  executor,  he,  in 
consideration  of  forbearance  for  a  certain  time,  promised  to  pay  the 
debt.  The  defendant  pleaded,  that,  at  the  time  of  the  delivery  of 
the  goods,  the  testator  was  an  infant.  On  demurrer,  it  was  ad- 
judged, that  an  action  would  not  lie ;  for  the  contract  of  the  infant 
was  merely  void,  and  if  debt  had  been  brought  against  him  he  mieht 
have  pleaded  nil  debet  (c).     So  where  Afeme  covert  (d),  carrying 

(0  EJwar^ZfY.  BflK^A,  11M.&W.641.  (c)  Bat  now  the  plea  of  m7  deM  is  not 

(a)  Barber  y.  JPbx,  2  Saund.  136.  allowed  in  any  action,  R.  6.  H.  T.  4 

(b)  Stone  ▼.  Wytkipott,  executor,  Cio.      W.  4. 

Eliz.  126.  (d)  Fabtm  v.  PUad,  1  Show.  183. 

(5)  See  also  Hunt  v.  Swain,  1  Lev.  165,  to  the  same  effect.  See  also 
Crosseing  v.  Honor,  1  Vem.  180,  where  a  bill  was  brought  by  the  obligee 
in  a  bond  against  the  heir  of  the  obligor,  alleging  that  he  having  assets  by 
descent  ought  to  satisfy  the  bond ;  the  defenduit  demurred,  because  the 
plaintiff  had  not  expressly  alleged,  that  the  heir  v?as  bound  in  the  bond; 
and  the  demurrer  was  allowed. 
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on  business  as  a  feme  sole  trader  in  the  city  of  London,  purchased 
of  the  plaintiff  articles  in  the  way  of  her  trade,  and,  after  her 
death,  her  husband  promised  to  pay  for  them ;  it  was  holden  to 
be  a  void  promise,  for  want  of  a  consideration,  the  husband  not 
being  liable  (6). 

The  mere  relation  of  landlord  and  tenant  is  a  sufficient  con- 
fdderation  for  the  tenant's  promise  to  manage  a  farm  in  a  husband- 
like manner  (e) ;  but  not  to  keep  a  messuage  in  good  and  tenant- 
able  repair  (jf).  But  where  defendants  had  for  several  years,  as 
assignees  of  a  yoid  lease,  occupied  and  paid  the  rent  reserved,  it 
was  holden  (^),  that  they  were  liable  to  all  the  stipulations  in  the 
lease  in  the  same  way  as  a  tenant  who  holds  over,  upon  the  ex- 
piration of  a  valid  lease ;  and  among  others,  to  the  covenant  for 
repair.  Neglect  to  cultivate  the  glebe  land  in  a  husbandlike 
manner  is  not  actionable  (A),  there  not  being  any  implied  contract 
between  the  parson  and  his  successor. 

Consideration  must  move  from  Plaintiff. — Having  endeavoured 
to  explain  the  nature  of  the  consideration,  as  far  as  respects  the 
sufficiency  of  it,  it  will  be  proper  in  the  next  place  to  observe, 
that  the  consideration  on  which  the  promise  of  the  defendant  is 
founded,  must  move  from  the  plaintiff.  Therefore  where  the  plaintiff 
declared  (i),  that  A.  being  indebted  to  the  plaintiff  and  defendant 
in  two  several  sums  of  money,  and  B.  bemg  indebted  to  A.  in 
another  sum,  and  there  being  a  communication  between  the  parties, 
the  defendant,  in  consideration  that  A.  would  permit  the  defen- 
dant to  sue  B.  in  A/s  name,  for  the  recovery  of  the  sum  due  from 

B.  to  A.,  promised  that  he  the  defendant  would  pay  A.'s  debt  to 
the  plaintiff,  and  alleged  that  A.  permitted  the  defendant  to  sue 
accordingly,  and  that  he  recovered ;  after  verdict  for  the  plaintiff 
upon  non-assumpsit,  it  was  moved  in  arrest  of  judgment,  that  the 
puuntiff  could  not  maintain  this  action ;  and  of  this  opinion  were 
the  court,  observing,  that  the  plaintiff  was  a  mere  stranger  to  the 
consideration,  having  done  nothing  of  trouble  to  himself,  or  of 

(e)  Powley  y.  Walter,  5  T.  R.  373.  850. 

(/)  HorirfaU  ▼.  Mather,  Holt's  N.  P.  (h)  Bird  v.  Relph,  4  B.  &  Ad.  826. 

C.  7,  GMi,  G.  J.  (Q  Boum€  v.  Mason,  1  Ventr.  6. 

(f)  BeaU  ▼.  Sanders,  3  Biogh.  N.  C. 

(6)  In  Lloyd  v.  Lee,  1  Str.  94,  a  married  woman  gave  a  promissory 
note  as  A/eme  sole,  and  after  her  husband's  death,  in  consideration  of  for- 

•  bearance,  promised  to  pay  it.     It  was  insisted,  that  though  the  note  was 

•  voidable  by  reason  of  the  coverture,  yet  by  her  subsequent  promise,  when 
she  was  of  ability  to  make  a  promise,  she  had  made  herself  liable,  and  the 
forbearance  was  a  new  consideration.  But  Pratt,  C.  J.,  held,  that  the 
note  was  absolutely  void ;  and  forbearance,  where  originally  there  was  not 
any  cause  of  action,  was  not  a  consideration  to  support  an  assumpsit. 
He  added,  that  it  might  be  otherwise  where  the  contract  was  only 
voidable. 

VOL.   I.  E 
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benefit  to  the  defendant*  So  where  the  plaintiff  declared  (k)  ihat 
J.  S.  was  indebted  to  the  plaintiff,  and  it  was  agreed  between  J.  S» 
and  the  defendant,  that  the  defendant  should  pay  to  the  plaintift 
the  debt  due  to  him  from  J.  S.,  and  that  J.  S.  should  make  ihe 
defendant  a  title  to  a  house,  in  consideration  whereof  the  defm* 
dant  promised  to  pay  the  plaintiff  the  debt  due  to  him  from  J.  S., 
and  then  averred  that  J.  S.  was  always  ready  to  perform  his  part 
of  the  agreement :  on  demurrer,  judgint  wi  givSTfor  the  dS^ 
dant,  because  the  plaintiff  was  a  stranger  to  the  consideration* 
But  if  A.  remits  money  to  B.  to  pay  to  G.,  and  B.  promises  A.  to 
pay  it  to  him,  C.  may  maintain  (J)  an  action  against  B*  for  money 
had  and  received ;  for  the  consideration  does  move  from  G.  througa 
the  instrumentality  of  A. 

The  plaintiff  declared,  that  his  wife's  father  being  seized  of  lands 
now  descended  to  the  defendant  (m),  and  being  about  to  cut  down 
1000/.  worth  of  timber  to  raise  a  portion  for  his  daughter,  the 
defendant,  being  his  heir,  promised  the  father,  in  consideration  that 
he  would  forbear  to  fell  the  timber,  the  defendant  would  pay  the 
daughter  1000/. :  after  verdict  for  the  plaintiff,  upon  non-assumpsit, 
it  was  moved  in  arrest  of  judgment,  that  the  action  ought  not  to 
have  been  brou^t  by  the  daughter,  but  by  the  father ;  or  if  the 
father  were  dead,  by  his  executors ;  for  the  promise  was  made  to 
the  father,  and  the  daughter  was  neither  privy  nor  interested  in  the 
consideration,  nothing  being  due  to  her ;  but  ScroggSj  G.  J.,  said, 
that  there  was  such  apparent  consideration  of  affection  from  the 
£ELther  to  his  children,  tor  whom  nature  obliged  him  to  provide,  that 
the  consideration  and  promise  to  the  father  might  well  extend  to 
the  children.  Judgment  for  the  plaintiff;  for  the  son  had  the 
benefit  by  having  the  wood,  and  the  daughter  had  lost  her  portitm 
by  these  means. 

Another  Mequisite  of  the  Coneideration.'^The  consideration  must 
be  such,  as  the  party  undertaking  has  a  power  by  law  to  perform, 
or  cause  to  be  performed.  The  plaintiff  declared,  that  he  beii^ 
bailiff  to  J.  S.  (n),  the  defendant,  m  consideration  that  the  plaintiff 
would  discharge  the  defendant  of  a  debt  due  to  J.  S.,  promised,  &c. 
After  verdict  and  juc^ment  for  the  plaintiff  in  the  court  below,  it 
was  reversed  in  B.  R.,  because  the  plaintiff  could  not  discharge  a 
debt  due  to  his  master.  The  principle  established  by  this  case  was 
recognized  by  Kenyon,  G.  J.,  in  Nerot  v.  Wallace^  3  T.  R.  22, 
where  the  consideration  was,  that  the  plainti£&,  who  were  assignees 
under  a  commission  of  bankrupt  ajgainst  J.  S.,  would  forbear  to  pro- 
ceed to  have  the  examination  of  J.  S.  taken  before  the  oommis- 

(Jt)  Crow  V.  Eogen,  Str.  592,  recog-  210 ;  1  Ventr.  318,  334,  affiimed  on  enor 

nized  and  acted  upon  in  Price  y.  Boitonp  in  the   Exchequer  Ch.   T.   Raym.   302, 

4  B.  &  Ad.  433.  dted  in  Martyn  v.  Hind,  Cowp.  439, 

(0  LiUy  y.  Hay$,  I  Ney.  &  P.  26 ;  5  443. 
A.  &  E.  548.  (fi)  Harvey  y.  Gibbonif  2  Ley.  161. 

(m)  XHttton  ofu?  Wife  y.  Poole,  2  Lev. 
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ffionerSy  concerning  certain  sums  with  which  J.  S.  was  diarged,  and 
that  the  conunissioneis  would  forbear  and  desist  accordingly:  Lord 
Kenyan  said,  '^  The  ground  on  which  I  found  my  judgment  is  this, 
that  eYery  person  who,  in  consideration  of  some  advantage,  either 
to  himself  or  another,  promises  a  benefit,  must  have  the  power  of 
conferring  that  benefit  up  to  the  extent  to  which  he  professes  that 
benefit  should  go,  and  that  not  only  in  fact  but  in  law.  Now  as  to 
the  promise  made  by  the  assignees  in  this  case,  which  was  the  con- 
sideration of  the  d^endant*s  promise,  it  was  not  in  their  power  to 
perform  it,  because  the  commissioners  had  nevertheless  a  right  to 
examine  the  bankrupt.  And  no  collusion  of  the  assignees  could 
deprive  the  creditors  of  the  right  of  examination,  which  the  com- 
missioners would  procure  them.  The  assignees  stipulated,  not  only 
for  their  own  acts,  but  also  that  the  conmiissioners  should  forbear 
to  examine  the  bankrupt ;  but  clearly  they  had  no  right  to  tie  up 
the  hands  of  the  commissioners  by  any  such  agreement  (7).  And  if 
any  proposal  of  that  sort  had  been  made  to  the  commissioners,  they, 
as  acting  in  a  public  duty,  would  have  been  guilty  of  a  breach  of 
that  duty  in  acceding  to  it.'^ 

Cansideration  p{zst  or  executed. — It  remains  only  to  add,  that  a 
eoDflideration,  past  or  executed,  will  not  support  a  subsequent  pro- 
mise, unless  the  act  was  done  at  the  request,  either  expressed  or 
implied,  of  the  party  promising  (o)  (8).  As,  if  the  servant  of  A.  be 
arrested  for  a  trespass  (p),  and  J.  S.  without  the  request  of  A.  bails 
tiie  servant,  and  afterwards  A.  promises  J.  S.  to  indemnify  him,  the 
promise  is  void  ;  because  the  bailing,  which  was  the  consideration^ 

(o)  1  RolL  Abr.  11,  pL  1.     See  also      Gr.  188 ;  1  Sc.  N.  R.  52. 
Am/  T.  Bate,  Dyer,  272,  died  by  Timdal,  {p)  Dyer,  272. 

C.  J.,  in  Thornton  ▼.  Jemyw,  1  Man.  & 


(7)  It  must  not  be  inferred  firom  the  language  of  Lord  KenyoHj  that  a 
party  may  not  stipulate  fbr  the  act  or  forbearance  of  a  stranger,  and  that 
such  stipulation  vnll  not  in  any  case  form  a  good  and  sufficient  oonsiderar 
lion ;  if  the  act  be  such,  as  the  stranger  might  do  or  abstain  from  doine 
kgally,  or  without  any  breach  of  du^^  an  objection  cannot  be  raLsed 
against  such  a  consideration. 

(8)  See  a  note  on  this  subject  by  Serjeant  Williams  in  Osborne  v. 
Bogera.  1  Saund.  264^  n.  (1).  See  also  Hob.  106.  Lampleigh  v. 
Brmthwaity  where  it  was  agreed,  that  a  mere  voluntary  courtesie  wiU  not 
hove  a  consideration  to  uphold  an  assumpsit.  But  if  that  courtesie  were 
moved  by  a  suit  or  request  of  tiie  party  promising,  it  will  bind ;  for  the 
promise,  though  it  follows,  yet  it  is  not  naked,  but  couples  itself  with  the 
suit  before,  and  the  merits  of  the  party  procured  by  that  suit,  which  is  the 
difference.  **  Where  the  act  of  the  plaintiff  and  the  promise  of  the  de- 
ftndant  take  place  at  the  same  time,  the  law  does  not  require,  as  in  the 
case  id  a  by-gone  transaction,  that,  in  order  to  make  the  promise  binding, 
the  plaintiff  should  have  acted  at  the  request  of  the  defendant."  Per 
Tmdal,  C.  J.,  Tipper  v.  Btcknell,  3  Bingh.  N.  C.  715. 

e2 
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was  past  and  executed  before.  But  where  the  act  which  forms  the 
consideration  is  done  at  the  request  of  the  party  promising,  the  cir- 
cumstance of  the  promise  being  subsequent  in  point  of  time  to 
the  consideration  will  not  affect  it.  As,  if  A.  requests  B.  to  endea- 
vour to  procure  a  pardon  for  A.  (^),  and  after  B.  has  made  such 
endeavour,  A.  in  consideration  thereof  promises  to  pay  him  a  cer- 
tain sum  of  money,  this  is  a  good  consideration.  The  distinction 
established  by- these  cases  shows  the  necessity  of  stating  in  declarar 
tions  on  executed  considerations,  that  they  were  done  at  the  request 
of  the  party  promising ;  for  although,  after  verdict,  the  court  will 
in  some  cases  imply  a  request,  yet  after  a  judgment  by  default,  the 
omission  has  been  holden  fatal ;  as,  where  the  declaration  was  for 
work  and  labour  done  by  the  plaintiff  for  the  defendant  (r),  and 
averred,  that  the  plaintiff  therefore  deserved  of  the  defendant  so 
much,  in  consideration  whereof  he  afterwards  promised  to  pay. 
After  judgment  hy  default^  and  final  judgment  in  C.  B.  for  the 
plaintiff,  it  was  objected  on  error  in  B.  R.  that  this  was  a  past  con- 
sideration, and  not  being  laid  to  be  done  at  the  request  of  the 
defendant,  it  could  not  be  a  consideration  to  raise  an  assumpsit. 
The  court  were  of  this  opinion,  and  reversed  the  judgment  in  C.  B., 
observing,  that  it  did  not  appear,  that  the  work  was  for  the  benefit 
of  the  defendant,  and  they  must  take  it  to  be  a  past  consideration, 
bein^  laid  that  afterwards  he  promised  to  pay.  They  added,  that, 
if  this  had  been  after  verdict,  an  inference  in  support  of  the  judg- 
ment might  have  been  drawn  from  the  words /or  the  defendant,  and 
of  the  defendant  (9),  but  the  statutes  of  jeofails  did  not  protect 
judgments  by  default  against  objections  that  were  cured  by  a  verdict 
at  common  law,  but  such  as  were  remedied  after  a  verdict  by  the 
statutes  (10). 

It  has  been  decided  in  several  cases  that  a  moral  obligation  is  a 
good  consideration  for  a  promise  to  pay.  Hence,  where  a  feme 
covert,  having  an  estate  settled  to  her  separate  use,  gave  a  bond  for 
repayment,  by  her  executors,  of  money  advanced  at  her  request,  on 
security  of  that  bond,  to  her  son-in-law :  after  her  husband^s  de- 
cease, she  wrote,  promising  that  her  executors  should  settle  the 

(;)  1  RoU.  Abr.  11,  (Q)  pi.  6.  (r)  Haye$  v.  Warrm,  Str.  933. 


(9)  Because  the  defendant  having  derived  a  benefit,  and  afterwards 
agreed  to  pay  for  it,  the  court  would  have  implied  that  the  consideration 
was  executed  at  his  request* 

(10)  Sir  J.  Burrow  says,  that,  according  to  his  note  of  Hayes  v.  War- 
ren,  the  court  reversed  the  judgment  of  C.  B.  because  it  did  not  appear 
that  the  consideration  vras  for  the  benefit,  or  at  the  request,  of  the  aefen- 
dant.  See  PillansY.Mierop,  3  Burr.  1671,  where  Wilmot,  J.,  is  reported 
to  have  said,  that  the  case  of  Hayes  v.  Warren  was  a  strange  and  absurd 
case. 
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bond:  it  was  holden  that  assumpsit  would  lie  against  the  executors 
on  this  promise  of  the  testatrix  (s).  So  it  has  been  holden  that.  If 
a  person  is  under  a  moral  obligation  to  do  an  act,  and  another 
person  does  it  without  his  request,  a  subsequent  promise  to  pay  will 
be  binding  {t).  And  where  a  pauper  was  suddenly  taken  ill,  and 
an  i^thecary  attended  her  without  the  previous  request  of  the 
overseers,  and  cured  her,  and  afterwards  the  overseers  promised 
payment,  it  was  holden  good,  for  they  were  under  a  moral  obliga- 
tion to  provide  for  the  poor  (11).  But  the  doctrine  that  a  moral 
obligation  is  a  sufficient  consideration  for  a  subsequent  promise,  is 
(me  which  should  be  received  with  some  limitation  (u)  ;  and  in  JEast" 
wood  v.  Kenyan  {x)y  the  Court  of  Queen  s  Bench,  considering  the 

(•)  Xe«  y.  Muggeridge  and  another ^  5  (k)  Per  Lord  Tmterdent  C.  J.,  in  lAU 

Twant.  36,  died    and   distingmBhed   by  tl^eld  v.  8h9€,  2  B.  &  Ad.  813.     Thk 

TaUerden^  C.  J.,  LUtUfield  y.  Shee^  2  opmion  of  Lord  Tenterden  was  assented  to 

B.  &  Ad.  812.  in  ilfofiJbiMii  y.  Shepherdton,  11  A.  &  E. 

(0  Waimm  y.  Turner^  BnU.  N.  P.  129,  411. 
147,  281.  («)  3  P.  &  D.  276 ;  11  A.  &  E.  438. 


(11)  ''The  case  of  Watson  v.  Tumer,  Bull.  N.  P.  147^  has  sometimes 
been  cited  in  support  of  what  has  been  supposed  to  be  the  eeneral  prin- 
ciple laid  down  by  Lord  Man^eld,  (viz,  that  a  moral  obligation  is  a  suffi- 
cient consideration  for  an  express  promise^)  because  in  that  case  overseers 
were  held  bound  by  a  mere  subsequent  promise  to  pay  an  apothecary's 
bill  for  care  taken  of  a  pauper ;  but  it  may  be  observed,  that  this  was 
adjudged  not  to  be  nudum  pactum,  for  the  overseers  are  bound  to  provide 
for  the  poor,  which  obligation  being  a  legal  obligation,  distinguishes  the 
case.  Indeed,  in  Atkins  v.  Banwell,  2  East,  505,  that  distinction  does 
not  seem  to  have  been  sufficiently  adverted  to ;  for  Watson  v.  Tumer,  was 
dted  to  show  that  a  mere  moral  obligation  is  sufficient  to  raise  an  implied 
assumpsit :  and  though  the  court  denied  that  proposition,  yet  Lord  Ellen' 
borough  observed,  that  the  promise  given  in  the  case  of  Watson  v.  Turner, 
made  all  the  difference  between  the  two  cases,  without  alluding  to  another 
distinction  which  might  have  been  tak^i,^  viz.  that  though  the  parish 
officers  were  bound  by  law  in  Watson  v.  Turner,  the  defendants  in  Atkins 
V.  Bamoell  were  not  so  boimd,  because  the  pauper  had  been  relieved  by 
the  plaintiffs,  as  overseers  of  another  parish,  though  belonging  to  the  parish 
of  which  the  defendants  were  overseers.''  3  Bos.  &  Pul.  250,  251.  It 
appears  that  the  case  of  Watson  v.  Tumer  may  be  supported  on  strict 
lc«l  principles,  without  resorting  to  the  doctrine  of  moral  obligation,  of 
which  not  a  trace  can  be  found  in  the  older  cases.  The  defendants,  being 
bound  by  law  to  provide  for  the  poor  of  their  parish,  derived  a  benefit 
liom  the  act  of  the  plaintiff,  who  afforded  that  assistance  to  the  pauper^i 
which  it  was  the  duty  of  the  defendants  to  have  provided ;  this  was  the 
consideration,  and  the  subsequent  promise  by  the  defendants  to  pay  for 
such  assistance,  was  evidence  irom  which  it  might  be  inferred  that  the 
consideration  was  performed  by  the  plaintiff,  with  the  consent  of  the  de- 
fendants, and  consequently  sufficient  to  support  a  general  indebitatus 
assitaqmt  for  work  and  labour  performed  by  the  plaintiff  for  the  defen- 
dants, at  their  request. 


54 


ASSUMPSIT. 


case  of  Lee  v.  Mnggeridge  (v)  to  Iiave  been  impeached  by  the  deci- 
sion in  Littlejield  v.  Shee  (;^,  held  that  a  declaration,  charging  the 
defendant  on  a  promise  to  repay  the  plaintiff  money  laid  out  by 
him  in  the  maintenance  of  an  infant,  who  afterwardb  became'  the 
defendant's  wife,  and  in  the  improvement  of  her  land,  and  alleging 
that  the  defendant,  in  right  of  his  wife,  had  received  the  benefit  c^ 
all  the  monies  so  expended,  was  bad  in  arrest  of  judgment  after 
verdict;  for  the  consideration  for  it  was  past  and  executed  loi^ 
before,  and  was  not  laid  to  have  been  at  the  request  of  the  defen- 
dant, nor  even  of  his  wife  while  sole  (though  if  it  had,  the  case  of 
Mitchinson  v.  Hewsan  (a)  shows  that  it  would  not  have  been  sitffi- 
cient),  and  the  declaration  really  disclosed  nothing  but  a  benefit 
voluntarily  conferred  by  the  plaintiff  and  received  by  the  defendant, 
with  an  express 'promise  by  uie  defendant  to  pay  money. 

Although  a  moral  obligation  has  been  holden  to  be  a. good  con- 
sideration for  an  express  promise,  it  has  never  been  carried  further, 
so  as  to  raise  an  implied  promise  in  law  (12).  Hence,  where  tiie 
parish  officers  of  A.  laid  out  money  in  providing  medical  assistance 
and  other  necessaries  for  a  pauper  (&),  who  was  taken  suddenly  ill 
in  the  parish,  and  could  not  be  removed  in  consequence  of  his  illness, 
it  was  holden  that  the  law  would  not  raise  an  implied  promise  in 
the  parish  of  B.  in  which  the  pauper  was  legally  settled,  to  re- 
imburse the  money  laid  out  by  the  parish  of  A.,  although  the  parish 
of  B.  had  notice  of  the  pauper's  illness.  An  accident  happened  to 
a  driver  of  a  waggon  belonging  to  I.  S.  in  the  parish  of  A. ;  the  man 
was  immediatdy  removed  to  the  nearest  public-house,  which  wss  in 
the  parish  of  B.,  where  the  plaintiff  attended  him  as  a  surgeon ;  the 
parish  officer  of  B.  visited  the  plaoe,  and  did  not  discharge  the 

Elaintiff ;  it  was  holden  that  he  was  liable  to  pay  the  plaintiff  far 
is  attendance,  the  removal  being  band  fide  (c).    N.  The  plaintiff 
was  in  the  habit  of  attending  the  parish  poor  of  B. 

A  master  b  not  liable  upon  an  implied  assumpsit  to  pay  for 


5  Taunt.  36. 
II)  2  B.  &  Ad.  812. 
\a)  7  T.  R.  348. 
lb)  Atkim  t.  BtmweU,  2  East,  505. 


(c)  Lamb  v.  Bunee,  4  M  &  S.  275.  'See 
TbmlJiMtm  v.  Bentall,  5  B.  &  C.  738; 
Wmff  y.  Mill,  1  B.  &  A.  104. 


(12)  The  cases  in  which  it  has  been  held  that  under  certain  dream- 
stances  a  consideration  insufficient  to  raise  an  implied  promise,  will,  never- 
theless, support  an  express  one,  will  be  found  collected  and  reviewed  in 
the  note  (a)  to  Wennall  v.  Adney,  3  Bos.  &  Pol.  249 ;  and  in  Eastwood  v. 
Kenyan,  11  A.  &  £.  438.  They  are  cases  of  voidable  contracts  subse- 
quently revived,  of  debts  barred  by  operation  of  law,  subsequently  re- 
vived,  and  of  equitable  and  moral  obligations,  which,  but  for  some  rule  of 
law,  would  of  themselves  have  been  sufficient  to  raise  an  implied  promise, 
per  Ld.  Denman,  C.  J.,  in  Boaeorla  v.  Thomae,  3  Q.  B.  237 ;  2  G.  &  D. 
508.     See  Kaye  v.  Button,  13  Law  Journal  (N.  S.)  C.  P.  183. 
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medical  attendance  on  a  servant  (cQ,  who  has  met  with  an  accident 
in  his  service. 

An  action  on  the  case  does  not  lie  for  the  recovery  of  expenses 
arisng  from  a  moral  obligation  to  do  a  thing,  which  the  law  does 
not  compel ;  as  for  the  expenses  arising  from  the  pregnancy  of  a 
daughter  debauched ;  to  maintain  an  action  for  that  injury  there 
must  be  a  loss  of  service  (e).  See  post^  tit.  "  Master  and  Servant.*' 
But  the  maintenance  of  an  illegitimate  child  by  its  mother  is  a  suf- 
ficient consideration  for  a  promise  by  the  reputed  father  to  pay  an 
annuity  to  her ;  for  he  might  have  had  the  child  affiliated  on  him  (f). 
Hie  moral  obligation  (g)  which  a  father  is  under  to  provide  for  his 
child,  imposes  on  him  no  liability  to  pay  the  debts  incurred  by  the 
child ;  and  he  is  not  so  liable  unless  he  has  given  the  child  authority 
to  incur  them,  or  has  contracted  to  pay  them. 

In  cases  where,  though  a  debt  or  duty  remains  uncancelled,  yet 
the  liability  of  the  party  to  be  sued  is  suspended,  either  by  the  in- 
tervention of  a  rule  of  law,  or  the  provisions  of  a  statute,  a  subse- 
ouent  express  promise  will  remove  the  suspension  and  restore  the 
liability  so  as  to  ^ve  a  right  of  action ;  for  it  is  in  the  power  of 
any  party  to  waive  an  advantage  which  the  law  gives  him  (IS). 
Hence,  where  the  holder  of  a  bill  of  exchange  (n)  had  failed  in 
giving  due  notice  of  the  dishonour  of  the  bill  to  the  drawer,  it  was 
adju^^ped,  that  a  subsequent  promise  by  the  drawer,  that  he  would 
see  the  bill  paid,  would  support  an  assumpsit.  In  like  manner  it 
has  been  holden,  that  a  promise  to  pay  a  debt  barred  by  the  statute 
of  limitations  (i)y  a  positive  and  precise  promise  (k)  by  a  bankrupt 
after  his  certificate  to  pay  an  antecedent  debt  (/),  and  a  promise 
by  a  person  of  full  age  to  pay  a  debt  contracted  during  his  infancy, 
are  bmding  (m). 

Motion  to  set  aside  an  execution  against  the  goods  on  a  note  (n) 


(4)  Wetmatt  ▼.  Adney,  3  Bos.  &  Pol. 
247. 

(e)  Saitertkwaitey.DewhmrstfB.'R.E, 
25  Geo.  III.  A.  P.  B.  No.  85 ;  Dampier 

H.  S.  S.  Ij.  I.  Ij. 

(/)  JeimiMg$  v.  Browne  9  M.  &  W. 
496. 

(0)  Moriimon  ▼.  Wrigki,  6  M.  &  W. 
482. 

(A)  B€p0t  y.  Alder,  6  East,  16  n.;  1^- 
fen  ▼.  Sievene,  2  T.  B.  713 ;  Lvndie  v. 
Jte^erlfon,  7  Bast,  231 ;  Haddock  v.  Bury, 
Ifiddx.  Sfttingt,  T.  3  Geo.  II.  per  Bay- 
wtoeuLf  C  J.f  8.  P. 

(t)  HyUing  y.  Haeiinge,  Lord  Baym. 
589.    If  in  writing,  Big:ned,  9  Geo.  lY.  c. 


14,  8.  1. 

(k)  See  lAnbuy  y.  Weiffhtmant  5  Bap. 
N.  P.  C.  198.  Tlie  promiae  must  be  dis- 
tinct and  nneqniyooBl,  per  Lord  Sllei^' 
honmghf  C.  J.,  in  Flemmy  y.  Uaynee,  1 
Stark.  N.  P.  C.  370. 

(/)  TVueman  y.  Fnt/on,  Cowp.  544; 
Bnt  see  stat.  6  Geo.  lY.  c.  16,  a.  131 ; 
j70«/,  tit.  <'Bankrapt." 

(m)  Southerion  y.  WhUloeJk,  1  Str. 
690,  per  Baymond,  C.  J.  If  in  writing, 
signed,  9  Geo.  lY.  c.  14,  a.  5. 

(n)  Baf#y.iterft«r,B.B.M.23Geo.in. 
MSS.  Doug.  101,  n.;  8,  C.  3  Doug.  188. 
See  Wilion  y.  Kemp,  3  M.  &  S.  595,  that 
party  cannot  be  arrested  on  fresh  promise. 


(13)  This  rule,  expressed  in  the  language  of  Lord  Mansfield,  is  the 
ssme  as  the  former,  vis.  that  a  moral  obligation  is  a  good  consideration  for 
an  express  promise. 
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given  by  a  debtor  discharged  under  the  insolvent  act  of  21  Geo.  III., 
c.  63,  for  120/.  (100/.  of  which  he  had  been  discharged  from  by  the 
act,  but  in  consideration  of  the  loan  of  20/.  more  he  had  given  a 
note  for  the  whole,)  and  to  restore  the  goods  taken  under  the  fieri 
facicLs;  Lord  Mansfieldy  C.  J.,  after  the  case  had  been  considered, 
said,  that  there  was  a  difference  between  the  cases,  where  the  debt 
was  destroyed,  and  where  it  remains,  but  the  remedy  only  taken 
away  by  the  statute :  in  cases  on  the  statute  of  limitations,  there 
is  not  required  any  consideration  for  reviving  the  promise :  nor  is 
there  in  tnis  case,  except  the  conscientious  obligation,  which  is  a 
good  consideration.  There  is  not  any  difference  between  cases  of 
msolvency  and  bankruptcy.  BuUer^  J.,  mentioned  a  case  of  this 
nature  before  Lord  Hardwicke,  chancellor,  1  Atk.  255  (14).  Rule 
discharged.  But  see  stat.  7  Geo.  lY.  c.  57,  s.  61,  Sheerman  v. 
Thompson,  11  A.  &  E.  1027,  3  P.  &  D.  656;  Philpott  y.Asleit,  4 
Tyr.  729,  stat.  1  &  2  Vict.  c.  110,  s.  91. 

A  subsequent  promise  will  not  operate  so  as  to  revive  a  void 
security  (o).  If  the  subsequent  promise  be  conditional  (/)),  it  is 
incumbent  on  the  plaintiff  to  show  the  condition  performed :  as,  if  a 
bankrupt,  after  obtaining  his  certificate,  promise  to  pay  a  prior  debt 
when  he  is  able,  the  plaintiff  must  prove  the  ability  of  the  defendant 
to  pay  at  the  time  of  the  action  brought  on  the  subsequent  promise. 

The  Agreement  must  be  leaaL — In  order  to  maintain  an  assumpsit, 
the  agreement  must  be  legal ;  that  is,  1st.  It  must  not  contravene 
any  rule  of  the  common  law,  the  express  provisions  of  any  statute  (9), 
or  the  general  policy  of  the  law.  The  two  essential  parts  in  every 
parol  agreement,  are  the  consideration  and  the  promise.  If  either 
of  these  be  illegal,  or  if  part  of  the  entire  consideration  be  iUegal  (r), 
or  if  the  promise  be  to  do  two  or  more  acts,  one  of  wnich  is 
iUegal  (5),  an  action  cannot  be  maintained  for  a  breach  of  the  agree- 
ment.    Hence,  where  the  consideration  was,  that  the  plaintiff  would 

(0)  Cociihott  V.  Bennett,  2  T.  R.  763.  (g)  Featkerttane  &  Butchim,  3  Leon. 

(j>)  Bedford  v.  Saunden,  2  H.  Bl.  116,  222;  Cro.  Eliz.  199. 
per  Gould  &  Heath,  Js.,  dissent.   Lord  {r\  Cro.  Jac.  103. 

Lottghborouffh,  C.  J.  (f)  T.  Jones,  24. 

(14)  A.  fonnerly  a  trader  in  Holland,  failed  there,  upon  which  there 
was  a  ceseio  bonorum.  He  came  to  England,  and  having  procured  an 
appointment  as  governor  of  a  settlement  abroad,  belonging  to  the  African 
Company,  applied  to  the  petitioner  to  be  his  security  to  the  companv,  and 
advance  him  a  sum  of  money,  who  agreed  to  it,  provided  A.  would  give 
him  a  bond  comprising  the  remainder  of  an  old  debt,  due  before  the  cessio 
bonorum,  as  well  as  the  further  sum  advanced,  which  was  done  accordingly. 
A.  becomes  a  bankrupt,  and  the  commissioners  doubting  whether  the 
petitioner  ought  to  be  admitted  a  creditor  for  the  whole  money,  he  made 
an  application  to  the  chancellor,  for  that  purpose;  Lord  Hardwicke,  chan- 
cellor, was  of  opinion,  that  he  was  entitled  to  be  admitted  a  creditor  for  the 
whole  money  upon  his  bond.    Ex  parte  Burtoriy  1  Atk.  255. 
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procure  the  defendant  to  be  presented  and  instituted  to  a  chapel  (f), 
which  was  a  donative  in  the  king's  gift,  it  was  adjudged  illegal,  on 
the  ground  of  its  being  simony,  and  therefore  incapable  of  support- 
ing an  assumpsit.  So  where  defendant  (u),  an  under-sheriff,  having 
seized  the  goods  of  J.  S.,  under  an  elegit,  sued  out  by  the  plainti^ 
in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  sue  out  another  wnt  of  elegit,  and  authorize  some  person  to 
receive  the  goods,  promised  to  procure  the  goods  to  be  found  by  an 
inquisition,  and  to  deliver  them  to  the  person  authorized ;  the  court 
were  of  opinion  that  the  promise  was  illegal :  1.  Because  the  seizing 
the  goods  under  the  first  elegit  was  ill,  for  want  of  an  inquisition, 
and  it  differed  from  a^.  fa,  so  that  the  defendant  was  a  trespasser 
ab  initio,  and  this  promise  was  to  make  good  his  own  wrong :  2.  It 
was  the  duty  of  the  sheriff  to  return  the  jury,  who  ought  to  be  im- 
partial :  but  this  promise  bound  him  contrary  to  the  duty  of  his 
office ;  and  although  one  part  of  the  promise  was  legal,  yet  that  de- 
pending on  the  illegal  part  vitiated  the  whole.  So  where  a  person 
promised  to  indemnify  a  gaoler  (x),  if  he  would  permit  a  prisoner  to 
escape  out  of  execution ;  it  was  adjudged,  that  an  action  could  not 
be  maintained  for  a  breach  of  the  promise ;  because  the  considera- 
tion, namely,  the  suffering  a  prisoner  in  execution  to  escape,  was 
against  law.  So  where,  m  consideration  that  the  plaintiff  at  the 
request  of  the  defendant  had  published  a  libel  against  a  third  person, 
and  had  consented  to  defend  an  action  brought  against  the  plaintiff 
for  such  publication,  the  defendant  promised  to  indemnify  the  plain- 
tiff against  all  costs  and  expenses  incurred  thereby ;  it  was  holden  (y), 
that  the  promise  and  the  consideration  were  both  illegal ;  and  that 
if  that  objection  could  be  got  rid  of,  the  contract  would  still  be  void 
for  maintenance. 

By  stat.  24  G.  II.  c.  40,  (passed  for  the  purpose  of  restraining 
the  retailing  distilled  spirituous  liquors,  and  thereby  to  check  the 
immoderate  drinking  of  those  liquors  by  the  lower  class  of  the 
community,)  sect.  12,  it  is  enacted,  ^'  that  no  person  shall  maintain 
any  action  for  any  debt  or  demand,  for  any  spirituous  liquors,  unless 
SQch  debt  has  been  bond  fide  contracted  at  one  time,  to  the  amount 
of  20s.  or  upwards ;  nor  shall  any  item  in  any  account  for  distilled 
nnrituous  liquors  be  allowed,  where  the  liquors  delivered  at  one 
tune,  and  mentioned  in  such  item,  shall  not  amount  to  20«.  at  the 
least,  without  fraud ;  and  where  no  part  of  the  liquors  sold  or  de- 
livered shall  have  been  returned  or  agreed  to  be  returned  directly 
or  indirectly." 

In  assumpsit  for  goods  sold  and  delivered,  it  appeared  that  the 
defendant  had  run  up  a  score  for  grog,  beer,  and  herrings,  con- 
sumed by  him  at  a  public  house  kept  by  the  plaintiff.     It  was 

(/)  MaeiaBer  ▼•  Tbdderiek,  Cro.  Cir.  See  also  Skerley  v.  Paeker^  1  RoU.  R.  313. 

337,353,361.  to  the  same  effect.  | 

(«)  Marrit  v.  CO^pnMW,  T.  Jones,  24 ;  (y)  Shackell  v.  Borier^  2  Bingb.  N.  C. 

Cvter,  223,  8.  C,  634. 

(«)  M^tpn  V.  BHtkaum,  TeW.  197. 
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objected,  that  the  denuind  for  the  grog  could  not  be  sustwned, 
being  illegal  within  the  preceding  statute.  Thomson^  B.,  vmn  of 
this  opinion,  observing,  however,  that  the  statute  was  confined  to 
spirituous  liquors.  The  plaintiff  recovered  for  the  residue  cX  hia 
demand  (z). 

In  an  action  for  use  and  occupation  of  part  cff  a  bouse,  and  Tor 
goods  sold  and  delivered  (a),  it  appeared  that  the  plaintiff  was  a 
Bquor-merchant,  and  the  defendant  took  one  side  of  the  house 
belonging  to  him,  the  other  side  being  occupied  by  one  Eaton,  vrfio 
sold  liquors  on  the  account  of  the  plaintiff.  The  defendant  kept 
an  eatiuff-house,  and  the  liquors  consumed  by  the  customers  there, 
were  had  from  Eaton  as  they  were  wanted.  Many  of  the  items  in 
the  bill  for  liquors  were  imder  20^.  It  was  objected,  that  the  plain- 
tiff could  not  recover  for  those  items ;  but  Lord  Kenyan  thought 
this  case  did  not  fall  within  the  mischiefs  intended  to  be  remedied 
by  this  statute,  the  intent  of  which  was  to  prohibit  the  sale  of  sndi 
small  quantities  to  the  consumer.  This  was  done  for  the  purpose 
of  preventing  the  pernicious  effects  of  dram-drinkinj?,  which  had 
been  found  extremely  injurious  to  the  lower  orders  of  society.  In 
the  present  case,  the  liquors  were  not  sold  to  the  defendant  for  his 
own  consumption,  but  for  the  use  of  the  guests  resorting  to  his 
house  in  the  way  of  his  trade,  and  therefore  not  within  the  statute. 
But,  in  a  later  case,  it  was  holden,  that  charges  for  enpirits  under 
20s.  supplied  to  guests,  and  forming  part  of  a  tavern-bill,  cannot  be 
recovered,  although  the  defendant  was  not  present  at  the  entertain- 
ment ;  for  the  statute  is  not  confined  (b)  to  sales  to  the  consumetr 
himself.  In  Proctor  v.  Nicholson^  7  C.  &  P.  69,  Lord  Abvnger^ 
C.  B.,  expressed  an  opinion,  that  this  enactment  did  not  apply  to 
cases  where  spirits  are  supplied  by  an  innkeeper  to  guests  wno  are 
lodging  in  the  house.  But  the  opinion  expressed  by  Lord  Kenyon^ 
in  Jackson  v.  Attrilly  and  by  Lord  Abinger^  in  Proctor  v.  Nichol- 
son^ on  the  construction  of  the  12th  sec.  of  24  Geo.  II.  c.  40, 
must  now  be  considered  as  overruled,  the  Court  of  Queen's  Beach 
having  determined,  in  Hughes  v.  Done^  1  Q.  B.  294,  that  this  seo^ 
tion  contains  an  unqualified  prohibition  of  the  sale  of  spirituous 
liquors  to  a  smaller  amount  than  20s.  at  a  time ;  and  that  the  prioe 
of  spirits  sold  in  quantities  less  than  the  required  amount,  by  u 
spint-merchant  to  a  publican,  to  be  consumed,  not  by  the  publican 
himself,  but  by  his  customers,  cannot  be  recovered  in  an  action. 
The  statute  is  not  confined  to  cases  of  a  sale  to  the  consumer  him^ 
self,  nor  to  cases  where  the  spirits  have  been  sold  alone.  In  this  de- 
cision the  authorities  of  Oilpin  v.  Handle  (z)^  and  Burnyeat  v. 
Hutchinson  (i),  were  recognized. 

{x)  Gilpin  y.  Rendle,  BeTonthire  Lent  and  cases  cited  ti^Via. 

Abs.  1809,  MS.    See  Spencer  v.  Smith,  3  (a)  Jaekeon  v.  Atirill,  Peake's  N.  P.  C. 

Campb.  9,  that  this  stat.  does  not  extend  180.    Bnt  see  Btimyeaf  t.  Huiehinumf 

to  a  aecority,  e.  g,  a  bill  of  exchange  given  it^ra. 

in  payment  of  small  quantities  of  spiritu-  (b)  Burnyeat  v.  SfsteMneon,  5  B.  &  A« 

ons  liquors,  per  Lord  Ellenborough,  C.  J.  241. 
But  see  Scott  v.  Gillmore,  3  Taunt.  226, 
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Where  acts  have  been  passed,  containing  regohtione  as  to  arti- 
cles which  are  the  subject  of  sale,  and  the  policy  of  the  act  is  for 
thesecority  of  the  buyers,  and  to  protect  them  against  the  frauds  of 
the  seller,  it  has  been  holden,  that  the  seller  cannot  Tecover  the  price. 

An  action  was  brought  to  recover  the  price  of  a  quantity  of 
bricks  sold  ly  the  plaintiff,  a  brick-maker  (c),  to  the  defendant. 
It  appeared  that  the  bricks  had  been  selected  by  the  defendant,  but 
upon  being  measured  they  were  found  to  be  of  less  dimensions  than 
the  stat.  17  Geo.  III.  c.  42  requires.  It  was  holden,  that  the 
plaintiff  could  not  recover ;  the  policy  of  the  statute  being  to  pro- 
tect the  purchaser  of  this  article  against  the  fraud  of  the  seller. 
N.  It  did  not  appear  that  the  defendant  bought  the  bricks  knowing 
them  to  be  under  size.  In  these  cases,  although  a  penalty  be  im- 
posed in  the  same  clause  of  the  act  which  requires  the  thing  to  be 
done,  yet  the  remedy  of  the  public  is  not  thereby  limited  to  a  pro- 
ceeding for  the  penalty,  but  the  clause  may  be  used  as  a  defence  (d) 
to  an  action  (15). 

.  A  promise  not  to  use  a  trade  in  a  particular  place  is  legal  (e). 
So  a  contract  entered  into  by  a  practising  attorney  (f)^  l£at  he 
woold  relinquish  and  make  over  to  B.  and  6.,  two  other  attomies, 
his  business  as  an  attorney,  as  far  as  respected  his  practice  in  the 
profession  within  London,  and  150  miles  from  thence,  and  all  his 
onsiness  as  agent  for  any  attorney,  and  that  he  would  recommend 
hiB  clients  and  permit  B.  and  6.  to  use  his  name  in  the  business, 
has  been  holden  valid  (16). 

A  contract  (g)  in  restraint  of  marriage  generattjr,  is  illegal,  as 
being  against  the  sound  poUcy  of  the  law. 

Of  Agreements  contrary  to  public  Policy. — The  defendant,  in 
consideration  that  the  plaintiff,  who  was  master-joiner  in  one 
of  his  Majesty^s  dock-yards,  would  procure  himself  to  be  super- 
amraated,  undertook,  in  case  he,  defendant,  should  succeed  the 
plaintiff  as  master-joiner,  to  allow  him  the  extra  pay  from  the  yard- 
books  (A).    This  agreement  having  been  made  without  the  know- 

(c)   Law  V.  Hodsonf  11  East,   300;  c.  63.    See  a^o  LangUm  t,  HuffheSf  po§t 

S.  P.,  9  B.  &  C.  192,  Little  t.  Pooie,  p.  62. 

Coal  Act.    Forster  t.  Taylor,  5  B.  &  Ad.  (d)  6  B.  &  Ad.  900,  901. 

887 ;  3  Ner.  &  M.  244 ;  FirkiDS  of  butter  (e)  Broad  v.  Jollyfef  Cio.  Jac.  596. 

not  legally  marked.     lyson  v.  Thomas,  (/)  Btmn  t.  Gvy,  4  Bast,  190. 

M'Cldlaiid  &  Y.  119.    Hobbetts  of  Bar-  (y)  See  Hartley  v.  Rice,  10  East,  .22| 

ley,  as  being  an  uncertain  measure.      But  postf  Ht,  "  Wager." 

see  5  Geo.  lY.  c.  74 ;  6  Geo.  lY.  c.  12 ;  (A)  Panom  ▼.   Thonmrnm,  1   H.  Bi. 

4  &  5  Wm.  lY.  c.  49;   5  &  6  WiU.  IV.  322. 


(15)  As  to  contracts  with  associations^  of  which  spiritual  persons  are 
members,  contrary  to  stat.  57  Geo.  III.  c.  99,  s.  3,  see  RaU  v.  Franklins 
3  M.  &  W.  259 ;  stat.  1  &  2  Vict  c.  10,  4  &  5  Vict.  c.  14,  post^  tit.  "  Bills 
of  EzchADge." 

(16)  As  to  contracts  illegal  in  respect  of  being  in  restraint  of  trade,  see 
pott,  tit.  <'  Debt— Pleadings^lUegal  Consideivtian." 
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ledge  of  the  navy-board  to  whom  the  appointment  belonged,  was 
holden  void,  on  the  ground  that  it  wajs  contrary  to  public  policy. 
So  where  A.  through  the  interest  of  B.  was  appointed  to  the  office 
of  customer  of  Canisle  (i),  having  previously  signed  an  agreement 
that  his  name  was  made  use  of  in  trust  for  B.^  and  that  he  would 
appoint  such  deputies  as  B.  should  nommate,  and  would  empower 
B.  to  receive  the  fees  of  the  office  to  his  own  use,  this  agreement 
was  holden  void ;  first,  as  being  aeainst  the  principles  of  the 
common  law,  inasmuch  as  the  pubhc  was  abused  and  the  king 
deceived  ;  and,  secondly,  because  the  agreement  was  in  violation  of 
the  statutes  (12  Ric.  II.  c.  2,  and  5  &  6  Edw.  VI.  c.  16)  (17), 
which  were  made  to  guard  against  evils  of  this  nature.  On  the 
same  ground  it  was  holden,  uiat  upon  an  agreement  for  the  sale 
(by  the  owner)  of  the  command  of  a  ship  in  tne  service  of  the  East 
India  Company  {k)  made  without  the  knowledge  and  against  the 
by-laws  of  the  company,  an  action  could  not  be  maintained.  A 
promise  was  made  by  the  defendant  (Q,  a  friend  of  a  bankrupt,  when 
he  was  on  his  last  examination,  that  in  consideration  that  the 
assignees  and  commissioners  woidd  forbear  to  examine  the  bank- 
rupt concerning  certain  sums  of  money  with  which  he  was  charged, 
he,  defendant,  would  pay  those  sums ;  the  consideration  was 
holden  void,  being  contrary  to  the  policy  of  the  bankrupt  laws. 
The  assignees  cannot  legally  enter  into  any  contract  with  a  parti- 
cular creditor,  that  on  a  certain  event  he  shall  receive  out  of  the 
estate  the  full  amount  of  any  debt(m).  It  is  the  duty  of  the 
assignees  to  make  an  equal  distribution  of  the  effects  among  the 
cremtors,  in  proportion  to  all  the  debts  of  the  bankrupt.  An 
agreement  by  the  payee  of  a  bill  of  exchange  to  discharge  a  person 
liable  upon  it  Qi),  in  consideration  that  the  latter  would  not  move 
the  Court  of  King^s  Bench  against  him  (the  payee)  for  a  misde- 
meanor, is  illegal. 

So  where,  a  petition  having  been  presented  to  the  House  of 
Commons  against  the  return  of  a  member  on  the  ground  of 
bribery,  the  petitioner  entered  into  an  agreement,  in  consideration 
of  a  sum  of  money,  and  upon  other  terms,  to  proceed  no  further 
with  the  petition ;    it  was  holden  (o),  that  this  agreement  was 

(0  Garforth  v.  Fearon,  1  H.  Bl.  327.  N.  C.  174. 

(*)  BlacVord  and  another  v.  Pretton,  (n)  Pool  v.  Batujleldf  1  Campb.  55. 

8  T.  R.  89.    See  Staekpole   t.   Earle,  (o)  Coppoek  v.  Bower,  4  M.  &  W.  361, 

2  Wils.  133,  S.  P.  recognized  in  WiUittnu  t.  Cfeny,  10  M. 


s 


0  Nerot  V.  Wallace,  3  T.  R.  17.  &  W.  296. 

m)  Staines  v.  Wainwright,  6  Bingh. 


(17)  This  statute  of  Edw.  VI.  prohibits  the  sale  of  certain  offices^ 
which  are  specified  in  the  second  section.  With  respect  to  offices 
under  government  not  mentioned  in  this  statute^  it  has  been  decided^ 
that  they  camiot  be  sold.  But  there  are  some  offices  which  may  be  the 
object  of  sale,  if  the  sale  takes  place  under  the  authority  and  with  the 
consent  of  those  who  have  the  power  of  appointment,  as  commissions  in 
the  army,  &c.    Per  Kenymy  C.  J.,  and  Lcnmrtncey  J.,  8  T.  B.  92,  94. 
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illegal.  N.  In  this  case  it  was  determined  that  the  written  agree- 
ment was  admissible  in  evidence,  for  the  purpose  of  insisting  on 
the  illegality  of  the  transaction,  without  being  stamped,  and  that 
a  stamp  is  unnecessary  where  the  instrument  shows  no  contract  in 
law,  and  cannot  be  enforced  between  the  parties  (18). 

A  number  of  bleachers  (p)  in  the  county  of  Lancaster,  finding 
that  losses  to  a  considerable  amount  had  been  incurred  by  them 
from  their  not  being  entitled  to  retain  goods  put  into  their  hands 
for  a  'general  balance,  came  to  an  agreement  that  they  would  not 
receive  the  goods  of  any  person,  who  would  not  consent  that  they 
should  be  retained  for  a  general  balance  that  might  happen  to  faie 
due  to  them.  This  agreement  came  to  the  knowledge  of  J.  S., 
who  afterwards  sent  a  quantity  of  goods  to  A.,  one  of  these 
bleachers,  for  the  purpose  of  being  bleached.  J.  S.  became  a 
bankrupt.  The  assignees  demanded  the  goods,  but  the  bleacher 
insisted  that  he  had  a  lien  on  the  goods  for  what  remained  due  to 
him  for  his  work  and  labour  upon  other  works  delivered  to  the 
bankrupt  before  the  bankruptcy.  It  was  contended,  on  the  part 
of  the  assignees,  that  the  object  of  the  agreement  was  to  create 
a  lien  in  cases  where  none  existed  before ;  and  though  an  indivi- 
dual might  impose  such  terms  on  his  customers,  yet  it  was  not 
competent  to  a  class  of  men  to  do  it;  and  that  it  was  against 
public  policy  to  permit  combinations  of  this  sort  to  avail.  But  the 
court  were  of  opinion,  that  as  the  convenience  of  commerce  and 
natural  justice  were  on  the  side  of  liens,  this  agreement  was  lesal, 
its  object  being  merely  to  enforce  that  which  the  law  considered  as 
equitable ;  more  especially  as  it  was  made  by  persons  who  had  an 
option  either  to  work  for  this  or  that  person  as  they  chose. 

A  contract  (g)  for  the  sale  of  goods,  to  be  delivered  at  a  future 
day,  is  not  invalidated  by  the  circumstance,  that,  at  the  time  of  the 
contract,  the  vendor  neither  has  the  goods  in  his  possession,  nor 
has  entered  into  any  contract  to  buy  tnem,  nor  has  any  reasonable 
expectation  of  becoming  possessed  of  them,  by  the  time  appointed 
for  delivering  them,  otherwise  than  by  purchasing  them  after 
making  the  contract ;  for  such  a  contract  does  not  amount  to  a 
wager,  inasmuch  as  both  the  contracting  parties  are  not  cognizant 

(p)  KirhHOHY.  8hawert>$9,6T.  R.  14.      M.  &  W.  76 ;  7  M.  &  W.  20,  in  error  in 
If)  Hibblewme  v.  M'Morme,  5  M.  &      Exch.  Ch. ;  9  M.  &  W.  %U,po9t,  p.  63. 
v.  462,  cited  in  Mortimer  y.  M'CaUan,  6 


J18)  In  Keable  v.  Payne,  8  A.  &  E.  555,  in  assumpsit  for  soods  sold 
delivered,  the  plaintiff's  case  was,  that  defendant  received  them  of 
M.  who  had  obtained  them  from  the  plaintiff,  the  owner,  by  pretending 
to  purchase  and  pay  for  them  by  a  cneque  drawn  on  a  party,  who,  as 
M.  knew,  would  dishonour  the  cheque ;  it  was  holden,  that  m  support 
of  this  case  the  cheque  was  admissible  in  evidence,  though  not  duly 


stamped. 
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of  the  fact  that  the  goods  are  not  in  the  yendor's  possession ;  and 
even  if  it  were  a  wwer,  it  is  not  illegal,  because  it  has  no  necessaiy 
tendency  to  injure  third  parties. 

2ndl7.  The  agreement  must  not  be  contaminated  with,  or  arise 
out  of,  an  ille^  transaction.  Hence,  where  an  agreement  was 
made  between  two  parties  (r),  subjects  of  this  country,  for  the 
sale  and  delivery  of  goods  in  Guernsey,  for  the  purpose  of  being 
smuggled  into  Enghmd ;  it  was  holden  that  the  vendor  could  not 
iBftint-ftin  an  action  for  the  value  of  the  goods.  And  in  a  subse- 
quent case  it  was  decided  (5),  that  the  circumstance  of  the  vendor 
Deing  an  inhabitant  of  Guernsey  would  not  vary  the  case,  (or  he 
was  still  a  subject  of  this  country  (19).  So  where  the  vendor 
was  concerned  in  giving  assistance  to  the  vendee  to  smuggle  the 
goods,  by  packing  them  m  the  manner  most  suitable  for,  and  with 
the  intent  to  aid  that  purpose,  although  the  vendor  was  a  foreigner, 
resident  abroad,  and  the  sale  and  delivery  of  the  goods  were  com- 
pleted abroad,  it  was  holden  (t),  that  the  vendor  could  not  resort 
to  the  laws  of  this  countiy  to  give  effect  to  his  agreement.  But 
the  mere  knowledge  of  the  vendor  (u)  that  the  goods  were  pur- 
chased for  the  purpose  of  being  smuggled,  is  not  sufficient  to 
prevent  his  recovering  in  an  action  for  the  price  of  the  goods,  if 
the  vendor  was  a  foreigner  resident  abroad,  and  the  sale  and 
delivery  were  completed  abroad.  So  a  person  who  seUs  mods 
knowing  that  the  purchaser  intends  to  apply  them  in  an  ulegal 
trade,  is  nevertheless  entitled  to  recover  the  price,  if  he  yields  no 
other  aid  to  the  illegal  transaction  than  selling  the  soods,  and 
obtaining  permits  for  their  delivery  to  the  agent  01  the  pur- 
chaser (x).  But  where  the  plaintiff,  a  druggist,  after  the  42  Geo. 
III.  c.  38,  but  before  the  51  Geo.  III.  c.  87,  sold  and  delivered 
dru2s  to  the  defendant,  a  brewer,  knowing  that  they  were  to  be 
used  in  the  brewery;  it  was  holden  (y),  that  he  could  not  recover 
the  price  of  them.  Where  a  contract,  which  a  plaintiff  seeks  to 
enforce,  is  expressly,  or  by  implication,  forbidden  by  the  statute 
or  the  common  law,  no  court  will  lend  its  assistance  to  give  it 


M  Siff99  T.  Lamrmee,  3  T.  R.  454. 

U)  ClugoB  V.  Fmo/ima,  4  T.  R.  467. 

(/)  WttymellT.  Reed  and  another^  5  T.  R. 
1S99t  cited  by  JTcfiyon,  C.  J.^  Vaiidyei  ▼. 
Hewiit,  1  Bait's  R.  98. 

S«^  Holman  v.  Johneont  Ck>wp.  341. 
X)  Hodgson  ▼.  Temple,  5  Taunt.  181. 
See  also  John»<m  v.  HudMon,  1 1  East,  180 ; 
BefuZey  V.  Bignold,  5  B.  &  A.  335 ;  Brown 


V.  JDHMon,  10  B.  &  G.  93;  WHktnU  ^ 
/ofMt^  3  B  &  Ad.  221. 

(y)  Langtonv,  Hughes,  1  M.  &  S.  593, 
olted  by  Tltmla/,  C.  J.,  in  De  BegnU  v. 
Armisieadt  10  Bingh.  110,  and  Lord 
Cott$nkamf  C,  in  Etoing  y.  Osbaidistom, 
2  M.  &  Cr.  86;  which  were  cases  of 
unlicensed  theatres.  See  also  Levy  t. 
Yates,  8  A.  &  E.  129. 


(19)  "A  man  may  be  bom  oat  of  the  realm,  mr.  of  England,  as  in 
Ireland,  Jersey,  and  Guernsey,  &c.,  and  yet,  as  he  is  not  bom  out  of  the 
legianoe  of  tlie  kins,  he  is  not  an  alien."  1  Inst.  129»  b.  The  island  of 
Jersey  is  not  consi£Eed  as  part  of  the  United  Kingdom  within  stat.  7  &8 
Geo.  IV.  c.  29,  s.  76.     1  Moody,  C.  C.  349,  Rex  v.  Prowes. 
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eflbct;  tot  where  ihe  consideration  and  the  matter  to  be  per- 
formed are  both  legal,  a  plaintiff  is  not  precluded  from  recovering 
by  an  infringement  of  the  law  (z)^  not  contemplated  by  the  con- 
tnet,  in  the  performance  of  something  to  be  done  on  his  part. 
And  wh»«  an  action  was  brought  for  the  price  of  stock  sold  and 
transferred  by  the  plaintiff  to  the  defendant,  and  the  defendant 
pleaded  that  the  stock,  &c.,  was  transferred  by  virtue  of  an 
agreement  with  the  plaintiff  for  the  transfer  of  the  same,  and 
that  at  the  time  of  the  agreement  for  the  sale,  the  plaintiff 
-was  not  actnany  possessed  of  or  entitled  to  the  stock,  &c.,  and  that 
tiierrfore  the  oontract  was  void.  The  Exchequer  Chamber,  uphold- 
H^  the  decision  of  the  court  below,  decided  that  the  plea  was  no 
jtfiswer  to  the  action,  for  that  the  executed  consideration  declared 
en.  being  legal,  though  the  transaction  in  its  inception  might  have 
been  iUegai,  the  plaintiff  was  entitled  to  recover  (a). 

K  an  officer  permit  a  prisoner  to  go  at  large  (i),  in  consequence 
of  which  he  (the  officer)  is  obliged  to  pav  the  creditor,  the  officer 
cannot  maintun  an  action  for  money  paid  against  the  debtor ;  for 
he  cannot  raise  a  cause  of  action  by  the  payment  of  money  for 
another,  on  account  of  his  own  breach  of  duty  (20). 

Of  Fraudulent  Agreements, — Srdly.  The  agreement  must  be  fair 
and  honesty  and  not  entered  into  K)r  a  fraudulent  purpose ;  for 
J&audulent  contracts  are  considered  in  the  same  light  as  illegal  con- 
tracts, and  conseouently  an  action  cannot  be  maintained  for  the 
breach  of  them.  The  defendants  (c),  being  indebted  to  the  plain- 
ti£&  and  other  creditors,  and  being  insolvent,  assi^ed  all  their 
efiects  in  trust  to  pay  lis.  in  the  pound  to  their  creditors,  to  which 
aU  the  creditors  consented,  and  sisned  the  deed  of  trust,  except  the 
plaintifib,  who  refjised  to  dgn  and  to  take  any  composition,  unless 
the  defendants  would  give  them  a  note  for  the  remaining  95.  in  the 
pound;  the  defendants  accordingly  gave  a  note  to  that  amount, 
whereupon  the  plaintifi&  signed  the  deed.  It  appeared,  that  if  the 
plaintim  had  not  signed,  the  rest  of  the  creditors  would  not  have 
signed  the  deed.    An  action  having  been  brought  on  the  note,  a 

{x)  Per  Lord  TeiUtrden,  C.  J.,  deliver-  (p)  PUeh§r  t.  Bailey,  8  Etst,  171. 

iBK   judgment   in   WethertU   t.    Jomt,  (c)  CbektMoti  v.  Bennett,  2  T.  R.  763, 

3  B.  &  Ad.  225»  6.  recognized  by  Lord  Ellenborough  in  Stem^ 

(a)  M*CalUm  v.  Mortimer,  9  M.  &  W.  man  v.  Magnue,  11  East,  394.    See  Mid- 

<i36.  dleton  ▼•  Lord  Omlow,  1  P.  Wms.  768. 


(20)  But  where  an  officer  discharged  a  prisoner,  arrested  on  memie 
proeem,  on  payment  of  the  smn  sworn  to  and  costs,  and  was  afterwards 
oUiged  to  pay  the  residue  of  the  debt,  it  was  holden  by  BuUer,  J.,  that  as 
the  officer  had  not  been  guilty  of  any  improper  conduct,  and  as  he  was 
by  law  compellable  to  pay  the  whole  debt,  he  was  entitled  to  recover 
against  the  defendant  for  so  much  money  paid  to  his  use.  Ccrdron  v.  Lord 
Masterene,  Peake's  N.  P.  C.  143. 
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verdict  was  found  for  the  defendants :  on  an  application  made  to  tiie 
court  for  a  new  trial,  it  was  refused ;  Lord  Kenyan^  C.  J.,  observing, 
that  the  foundation  of  his  opinion  was,  that  the  temptation  to  give 
this  note  was  a  fraud  on  the  creditors  who  were  parties  to  the 
contract^  on  which  their  debts  were  to  be  canc^ed  in  c<MiBideration 
of  receiving  a  composition.  The  note  preceded  the  execution  of 
the  deed;  all  the  creditcMrs  being  assembled  for  the  purpose  of 
arranging  the  defendant's  affiurs,  they  all  undertook  and  mutually 
contracted  with  each  other,  that  the  defendants  should  be  discharged 
from  their  debts  after  the  execution  of  the  deed.  Then  the  pliun- 
tifls,  in  fraud  of  that  engagement,  entered  into  a  contract  wtix  l^e 
defendants,  which  prevented  their  being  put  into  that  situation 
which  was  the  inducement  to  the  other  creditors  to  sign  the  deed, 
and  to  relinquish  a  part  of  their  demands.  The  same  principle  was 
established  m  Jackson  v.  Lomas^  4  T.  Br.  166.  See  also  Smith  v. 
Cuff^  6  M.  &  S.  160,  BsxA^post^  "  Money  had  and  received,"  6.  So 
where  A.  having  given  B.  a  sum  of  money  for  goods  in  advance- 
ment of  C.  (cQ,  a  secret  agreement  between  B.  and  C,  that  C. 
should  pay  B.  a  further  sum  for  the  goods,  was  holden  to  be  void, 
on  the  ground  that  it  was  a  fraud  upon  A.  So  where  it  was  agreed 
between  the  vendors  and  vendee  of  goods,  that  the  vendee  snould 
pay  10^.  per  ton  beyond  the  market  price,  which  sum  was  to  be  ap- 
plied in  liquidation  of  an  old  debt  due  to  one  of  the  vendors,  and  the 
payment  of  the  goods  was  guaranteed  by  a  third  person,  to  whom 
the  bargain  between  the  parties  was  not  communicated,  it  was 
holden  {e)  that  this  was  a  fraud,  and  rendered  the  guaranty  void* 
So  where  a  trust  deed  was  proposed  to  the  creditors  of  an  insol- 
vent (/),  whereby  they  all  engaged  to  accept  payment  of  their  debts 
by  six  instalments,  the  second,  third,  and  fourth  of  which  were  to 
be  guaranteed  by  collateral  security,  and  the  fifth  and  sixth  were  to 
remain  on  the  single  security  of  the  insolvent ;  several  of  the  cre- 
ditors refused  to  sign,  unless  the  plaintiffs  did  :  in  order  to  induce 
the  plaintiff  to  sign  the  deed,  the  defendant,  at  the  instance  of  the 
insolvent,  agreed  that  he  fthe  defendant)  would  procure  the  plain- 
tiff a  collateral  security  lor  the  fifth  and  sixth  instalments  within 
a  given  time,  whereupon  the  plaintifis  si^ed  the  trust  deed,  and 
the  other  creditors,  who  had  before  refused,  si^ed  also,  but  without 
any  knowledge  of  the  agreement  between  the  plaintiff  and  de- 
fendant :  an  action  bavins  been  brought  for  the  non-performance  of 
this  agreement,  it  was  holden  to  be  a  void  aCTeement,  on  the  ground 
that  it  was  a  fraud  against  the  other  creditors :  and  although,  in 
this  case,  the  stipulation  by  the  plaintiff  was  for  a  further  security, 
and  not  for  more  money,  there  was  not  any  difference,  in  substance, 
whether  a  creditor  stipulated  for  that,  which  he  thought  would  pro- 

{d)  Jaekum  v.  Duchaire^  3  T.  R.  551.  and  another,  15  Yes.  52;  and  by  Park^  J., 

(e)  Pidcock  y.  BUhop,  3  B.  &  C.  605.  in  WelU  v.  GMmg,  I  Brod.  &  Bingh.  453; 

(/)  Leicester  v.  Bote,  4  East,  372,  re-  Kniffht  v.  Hunt,  5  Bing^h.  432 ;    CuUmg* 

cognized  by  Lord  Eldonf  C.,  in  Bap,  Sadler  worth  ▼.  Loyd,  2  Bea^an,  391. 
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duoe  him  money  more  certainly,  or  for  a  larger  sum  than  he  had 
agreed  to  take  in  common  with  the  other  creditors ;  that  it  was 
equally  a  fraud  upon  the  other  creditors  to  stipulate  for  either.  So 
where  the  plaintiff,  before  signing  a  composition  deed,  by  which 
the  creditors  of  the  defendant  agreed  to  take  the  defendant's  bills 
at  long  dates,  for  their  respective  debts,  stipulated,  without  their 
knowledge,  for  a  bill  of  exchange,  to  be  indorsed  to  him  by  the  de- 
fendant for  a  further  sum,  it  was  holden  (g)  that  the  whole  agree- 
ment between  the  plaintiff  and  the  defendant  was  void,  as  being 
fraudulent  upon  the  other  creditors,  and  the  plaintiff  could  not  re- 
cover upon  tne  defendant's  bills  for  the  amount  of  the  composition- 
money,  although  he  had  received  nothing  on  the  bill  indorsed  to  him 
by  the  defendant. 

The  creditors  of  a  bankrupt  entered  into  a  deed  of  composition 
to  receive  eight  shillings  in  the  pound  in  full  discharge  of  their 
debts,  and  agreed  to  release  every  thing  beyond  that,  and  give  up 
all  securities  to  the  bankrupt,  and  join  in  a  petition  to  the  chan- 
cellor, to  supersede  the  commission ;  one  of  the  creditors,  having 
two  distinct  debts  due  from  the  bankrupt,  for  one  of  which  he  held 
bills  to  the  full  amount,  received  his  dividend  of  eight  shillings  in 
the  poimd  on  both  debts,  and  then  received  the  full  Yslne  of  some  of 
the  bills ;  it  was  holden  (A),  that  the  bankrupt  was  entitled  to  sue 
for  the  money  so  obtained  on  the  bills  in  an  action  for  money  had 
and  received.  The  principle  of  the  foregoing  case  was,  that  if  the 
creditor  had  been  suffered  to  retain  in  his  possession  the  money 
which  he  had  raised  on  the  bills  given  by  the  bankrupt,  he  would 
have  got  more  than  eight  shillings  in  the  pound  out  of  the  bank- 
rupt's effects  by  the  amount  of  those  bills  which,  under  the  agree- 
ment, the  creditor  was  to  restore  and  to  give  up  to  the  banlmipt. 
But  where  the  creditors  of  an  insolvent  agreed,  by  an  instrument, 
(not  under  seal,)  that  they  would  accept  in  full  satisfaction  of  their 
debts  twelve  shillings  in  the  pound,  payable  by  instalments,  and 
would  release  him  from  all  demands ;  and  one  of  the  creditors,  who 
signed  for  the  whole  amount  of  his  debt,  held  at  the  time,  as  a 
secority  for  part,  a  bill  of  exchange  drawn  by  the  debtor  and 
accepted  by  a  third  person ;  the  money  due  on  his  bill  having  after- 
waroB  been  paid  by  the  acceptor,  it  was  holden  (i),  that  the  creditor 
might  retain  it,  the  agreement  of  composition  not  containing  any 
express  stipulation  for  giving  up  securities,  nor  anything  whence 
such  a  stipulation  could  be  implied,  and  the  effect  of  it  not  being  to 
extinguish  the  original  debt.  Where,  however,  the  debt  is  actually 
released  by  the  composition  deed,  the  creditor  has  not  any  right  to 
h<dd  any  collateral  security  which  may  have  been  depositee!  with 
him ;  neither  can  he  make  the  giving  up  such  security  a  considera- 

(g)  Howdeny.  Htdgh^Z  P.  &  D.  661;  (i)  Thoauuy,  Omarhuty,  1  B.  &  A.  1, 

11  A.  &  E.    1033.     See  Bradihaw  ▼.      recognized  in  Nieholi  y.  Norris,  3  B.  & 
Bradikam,  9  M.  &  W.  29.  Ad.  42,  n. 

(M)  Stoei  T.  Maumm,  1  B.  &  P.  286. 
VOL,  I.  F 
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tion  for  a  promise  by  the  debtor  to  pay  the  reeidiie  of  the  debt, 
beyond  the  amount  ot  the  eompoeition  received  under  the  deed  (i)« 
w  here  defendant  entwed  into  a  eompoeition  to  pay  his  crediton 
6i,  8d,  in  the  pound,  upon  condition  of  being  releaaed,  and  ntarfy 
two  if  ears  afterwards  gave  one  of  the  creditors,  who  had  agreed  to 
sign  the  compoeiticm,  a  bond  for  the  reeidue  of  her  debt,  ahe  not 
having  received  the  amount  of  her  composition,  although  diven 
creditors  had  signed  the  deed,  received  their  compoaiti<m,  and 
released  the  defendant ;  it  was  holden  (Z),  that  the  bond  was  good : 
as  it  was  not  given  or  agreed  to  be  given  at  the  time  of  the  compel 
sition,  it  was  not  a  fraud  on  the  otl^r  creditors. 

To  assumpsit  for  the  non-performance  of  a  written  agreement  to 
take  a  furnished  house,  the  defendant  pleaded  that  the  plaintiff 
caused  and  procured  the  defendant  to  enter  into  the  agreement  by 
means  of  fraud,  covin,  and  miarepresentati<m  of  the  plaintiff^  and 
others  in  collusion  with  him :  on  which  issue  was  joined.  It  ap- 
peared at  the  trial,  that  the  plaintiff  had  employed  an  agent  to  let 
the  house  in  question,  and  the  defendant,  bemg  in  treaty  with  the 
agent  for  takme  it,  asked  him  ^^  If  there  was  any  objection  to  the 
house  r  to  whi<m  he  answered  that  there  was  not :  the  defendant 
signed  the  agreement,  but  afterwards  discovered  that  the  adjoining 
house  was  a  orothel,  and  on  that  ground  declined  to  fulfil  the  ochi- 
tract.  It  was  holden  (m),  that  it  was  not  sufficient  to  support  the 
plea,  that  the  representation  turned  out  to  be  untrue,  but  that  for 
that  purpose  it  ought  to  have  been  proved  to  have  been  fraudulently 
made;  that  as  the  representation  was  not  embodied  in  the  con- 
tract, the  contract  could  not  be  affected  by  it  unless  it  were  a 
fraudulent  representation;  and  that  the  knowledge  of  the  plaintiff 
of  the  existence  of  the  nuisance,  and  the  representation  of  the 
agent  that  it  did  not  exist,  w«:e  not  enough  to  constitute  fraud,  so 
as  to  support  the  plea  (21). 


i 


k)  CowpetY.  GfrMW,  7  M.  &  W.  635.  (m)  GwVoo/T.i?bwi(e,6M.&W.358. 

If)  Took  V.  TVcit,  4  Bingb.  224.  Lord  Abinger,  C.  B.,  due. 


(21)  In  Fuller  v.  Wilson,  3  Q.  B.  58  (which  was  an  action  on  the  case 
for  deceit).  Lord  Denrnan  C.  J.  delivering  the  judgm^it  of  the  court  said, 
*'We  adopt  the  proposition  of  L.  B.  Ahinger  Qn  Comfoot  v.  Fawke), 
namelv,  that  whether  there  was  moral  fraud  or  not,  if  the  purchaser  was 
actually  deceived  in  his  bargain,  the  law  will  relieve  him  from  it.  We 
think  the  principal  and  his  agent  are  for  this  purpose  completely  identi- 
fied ;  and  that  the  quest^  is  not,  what  was  passing  in  the  mind  of  either* 
but  whether  the  purchaser  was  in  fact  deceived  by  them  or  either  of  them.'' 
The  judgment  in  FMer  v.  Wilson  was  reversed,  on  error,  in  the  Exche^pier 
Chamber ;  where  the  facts  of  the  case  beine  stated  in  a  special  verdict,  the 
Court  decided  that  it  did  not  appear  that  the  defendant  had  been  guilty  of 
any  actual  fraudulent  representation  or  concealment,  or  had  authorised 
any :  that  if  her  agent  had  been  guilty  of  fraudulent  representation  or  con- 
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Humoral  AgreememU. — Ithly.  If  the  agreement  be  of  sUeh  n 
Bstnre,  tiiat  the  carrying  it  into  efiect,  and  enforcing  it,  will  gire  a 
sanction  and  enconraffement  to  immorality,  an  action  cannot  be 
maintained  for  the  violation  of  it.  This  position  is  founded  on  the 
maxim,  ex  turpi  catud  nan  oritur  actio y  or,  in  the  elegant  paraphrase 
of  Lord  Mansfield^  justice  must  be  drawn  from  pure  fountains. 

In  an  action  for  use  and  occupation  of  a  lodging  (n),  where  it 
appeared  that  the  lodging  was  let  to  the  defendant  for  the  purposes 
of  prostitution,  and  with  a  knowledge  on  the  part  of  the  plaintiff  of 
that  fact,  it  was  holden  that  the  action  was  not  maintainable  (o); 
So  where  an  action  was  brought  against  the  defendant  for  board 
and  lodging  (p),  and  it  appeared  in  evidence,  that  the  defendant  was 
a  lady  of  easy  virtue,  that  she  had  boarded  and  lodged  with  the- 
plaintiff,  who  had  kept  a  house  of  bad  fame,  and  who,  besides  what 
she  received  fcur  the  board  and  lodging  of  the  mifortunttte  women  in 
her  house,  partook  of  the  profits  of  their  prostitution ;  Lord  Kenyeu^ 
C.  J.,  was  of  opinion,  that  such  a  demand  could  not  be  heard  in  a 
court  of  justice.  On  the  same  principle  it  was  hold^i,  that  an 
ammipeit  would  not  lie  to  recover  the  value  of  prints  of  an  immcnral 
or  libellons  tendency,  which  had  been  sold  and  delivered  by  the 
plaintiff  to  the  defendant  (a).  But  in  an  action  to  recover  the 
amoont  of  a  biD  delivered  for  washing  done  by  the  wife  of  the 
^aintiff  (r),  where  it  appeared  in  evidence,  that  the  defendant  was 
a  prostitute,  and  that  the  articles  washed  consisted  principally  of 
expensive  dresses,  in  which  the  defendant  appeared  at  public  places^ 
and  of  gentlemen^B  nightcaps,  ^duch  were  worn  by  the  persons  who 
slept  with  the  defendimt ;  with  all  whidi  circumstances  the  plaintiff 
was  acquainted ;  it  was  lu>lden,  that  the  use  to  which  the  defendant 
applied  the  linen  could  not  affsct  the  contract,  and  that  the  plaintiff 
was  entitled  to  recover.  The  same  doctrine  was  laid  down  by  Lord 
JEllenhoromghy  in  Bcwry  v.  Bennet,  1  Campb.  348,  where  an  action 
was  broofffat  against  a  prostitute  to  recover  the  value  of  some 
clothes  whidi  had  been  nunished  by  the  plaintiffl  The  C.  J.  said^ 
that  the  mere  circumstance  of  the  defi^dant  being  a  prostitute, 
wiUiin  the  knowledge  of  the  plaintiff,  would  not  render  the  contract 
iB^;al.  In  order  to  defeat  the  action,  it  most  be  shown  that  the 
piamtiff  expected  to  be  paid  out  of  the  profits  of  the  defendant's 

(a)  Crisp  V.  CkmrekiU,  C.  B.  E.  34  Geo.  2  Dec.  T796 ;  Jetminffg  v.  T^roffmortonf 

m.    Per  Byre,  C.  J.  R.  &  Mo.  N.  P.  C.  251,  Abbott,  C.  J. 

(«)  Oirarday  v.  Sieh4irdttm,  1  Btp.  N.  (q)  Per  L&mrmeef  J.,  4  Eip.  M.  P.  C. 

P.  C.  13,  8.  P.  per  Kexgon,  C.  J.  97. 

{p)  Howard  T.  Hodges,  Middz.  Sit-  (r)  Lloyd  ▼.  Johuomf  1  Bos.  &  Pol. 

tingi,  B.  B.  before  Lord  Kenyan,  C.  J.,  340.            "* 

cealment  the  defendant  would  hare  been  liable ;  but  that  no  such  misfea- 
nnce  of  the  agent  appeared  by  the  verdict,  and  therefore  that  the  defendant 
WW  eatitled  to  md^eat.  WiUan  v.  FtUler,  3  Q.  B.  pp.  68,  and  1009  ;  2 
Q.  k  D. 460.  See  alao  Gih9fniy.  ITE^te,  2  Y.  &  C,  N .  C.  in  Chanceiy,  542. 
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prostitution,  and  that  he  had  sold  her  the  cloihes  in  order  to  carry 
it  on.  A  similar  distinction  was  taken  bj  Lord  Tenterden^  C.  J.,^^ 
in  Appleton  v.  Campbell^  2  C,  &  P.  S47. 


11.  Of  the  General  Indebitatus  Assumpsit, 

Ha  VINO  premised  that  the  rules  laid  down  in  the  preceding  sec- 
tion, govern  the  action  of  assumpsit  in  both  its  forms ;  that  is,, 
whether  the  plaintiff  sets  forth  the  agreement,  for  the  breach  of 
which  he  complains,  specially,  and  declares,  as  it  is  technically 
termed,  on  a  special  assumpsit ;  or  whether,  the  nature  of  his  case 
permitting  it,  he  adopts  the  general  form  of  an  indebitatus  assump* 
sit ;  I  shall  proceed  to  an  explanation  of  the  latter  form. 

General  Indebitatus  Assumpsit, — The  general  indebitatus  as- 
sumpsit is  in  the  nature  of  an  action  of  debt,  and  owed  its  intro- 
duction into  general  use  to  the  circumstance  of  the  defendant  not 
having  been  permitted  in  this  form  of  action  to  wage  his  law  (<)« 
tt  may  be  considered  as  a  general  rule,  that  an  indebitatus  assump^ 
sit  will  not  lie  in  any  case  but  where  debt  will  lie(^).  The 
remedy,  however,  by  action  of  debt  is  more  extensive  than  the 
remedy  by  indebitatus  assumpsit;  for  debt  may  be  brought  cm  a 
record  or  specialty,  whereas  the  indebitatus  assumpsit  is  confined 
to  parol  agreements.  Hence,  although  the  form  of  the  general 
indebitatus  assumpsit  is  very  concise,  yet  it  is  essentially  necessary 
to  state  in  the  declaration /or  what  cause  the  debt  or  duty  became 
due,  in  order  that  it  may  appear  to  the  court  to  be  matter  whereon 
an  assumpsit  may  be  founded ;  and  an  omission  in  this  respect  may 
be  taken  advantage  of  by  writ  of  error  (te),  or  in  arrest  of  judgment 
after  verdict  {x).  A  declaration  merely  stating  that  the  de&adant 
was  indebted  to  the  plaintiff  in  500  quarts  of  wheat,  as  for  toUa  of 
wheat,  without  specifying  any  value,  is  bad  {y)  upon  special  de* 
murrer.  But  it  is  not  necessary,  in  this  form  of  action,  to  state 
the  particular  items  constituting  the  debt;  it  is  sufficient  if  the 
declaration  state  generally,  that  the  defendant  was  indebted  to  the 
plaintiff  for  work  and  labour  (2r) ;  for  the  agistment  (a)  of  cattle  in 
the  plaintiff^s  ground ;  for  a  premium  (Jb)  upon  a  policy  of  assurance 
upon  such  a  aEip ;  upon  an  account  stated  (c)  (22) ;  on  a  foreign 


(t)  Wigerof  kv  ii  now  abolished,  stot.      &  A.  268. 

&  4  WiU.  IV.  0.  42, 1. 13.  (z}  Hibbert  v.  Omrthope,  Cartb.  276. 

[t)  Hard^M  case,  Salk.  23.  (a)  Gardiner  v.  BeHinffham,  Hob.  5. 


«)  Cro.  Jac.  206,  207.  (b)  Powk  r,  Piiuaek,  2  Lev.  153; 

x)  FMerr.  8mUh,  Cro.  Car.  31.  (c)  Htmea  v.  Stsnlif  Cro.  Gar.  116. 


f)  Mayor  qf  lUading  v.  Clarke,  4  B. 


(22)  In  an  action  of  indebitatus  assumpsit,  upon  an  account  stated,  it 
is  not  necessary  to  proTe  the  items  of  the  account,  but  only  that  an  ac- 
count was  stated,  for  that  is  the  cause  of  action.    Agreed  per  Baynumd, 
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judgment  {d) ;  without  stating  the  cause  of  action  on  which  the 
judgment  proceeded  (23) ;   or  for  money  had  and  received  (e) ; 

(d)  Piautow  ▼.  Vtm  Uxem,  Cam.  Scaoc.  S.  P.  See  OuinneM  v.  Carroll,  1  B.  &  Ad. 

Doqg.  5,  n.     An  Irish  judgment  since  the  459. 

Unkm,  Vam^kan  y.  Phmkeit,  3  Taunt.  85,  («)  RabU^y,  Sites,  B.  R.  M.  22  Car.  II. 

B.;  Hmrrit  ▼.  Saunders,  4  B.  &  C.  411, 


C.  J.,  Poj^e  and  Beynoith,  J.,  in  Bartlett  v.  Smery,  1  T.  R.  42,  n. 
Hie  aeoonnting  being  the  ground  of  the  promise,  is  traversable.  DaUty 
V.  Cooke,  ChxK  Jae.  234.  The  issue  is  not  simply  whether  there  was  an 
aeeooat  stated^  but  whether  the  defendant  was  mdebted  on  an  account 
stated  or  not ;  the  ineocrectness  of  the  account  may  be  shown  under  the 
general  issue.  Thomoi  v.  Hawkes,  8  M.  &  W.  140.  On  an  account 
stated,  the  plaintiff  is  not  obliged  to  prove  the  exact  sum  laid  in  the  de- 
claration. Thompwn  v.  Spencer,  B.  R.  £.  8  Geo.  III.;  Bull.  N.  P.  129. 
An  acknowledgment  by  the  defendant  of  a  debt,  due  upon  any  account,  is 
sufficient  to  enable  the  plaintiff  to  recover  upon  a  count  for  an  account 
stated.  Knawles  v.  Miehel,  13  East,  249.  ''  I  think  Snowies  v.  Michel 
is  an  andiority  to  diow,  that  though  in  form  a  count  upon  an  account 
stated  is  '  of  and  ccmceming  divers  sums  of  money,'  yet  proof  of  one  item 
is  good  to  maintain  such  a  count ;  divers  may  be  supported  by  evidence  of 
one."  Per  Lord  EUenhorough,  G.  J.,  in  Highnwre  v.  Primrose,  5  M.  &  S. 
67.  **It  has  been  held,  that  upon  a  count  for  goods  sold  and  delivered, 
the  plaintiff  may  prove  the  sale  of  one  article,  and  that  will  be  well  enough." 
The  same  rule  applies  to  this  count,  which  is  **  of  and  concerning  divers 
sums,*'  as  to  the  count  for  goods  sold.  Per  Holroyd,  J.,  S,  C.  Where  a 
note  is  expressed  to  be  for  value  received,  that  imports  *' received  from  the 
payee  f  and  is  an  acknowledgment  of  a  debt  from  the  maker  to  the 
payee.  See  Highmore  v.  Primrose,  5  M.  ft  S.  67;  Priddy  v.  Henbrey^ 
1  B.  ft  C.  674 ;  CUiyttm  v.  Gosling,  5  B.  ft  G.  360.  Where  a  par^f 
examined  before  commissioners  of  bankrupt  admitted  that  he  had  received 
a  sifln  of  money  on  account  of  the  bankrupt  after  an  act  of  bankruptcy, 
bat  did  not  go  on  to  admit  that  it  was  a  subsisting  debt ;  it  was  holden 
tliat  this  was  not  evidence  sc^cient  to  support  a  count  on  an  account 
stated  with  the  assignees.  Tucker  and  another.  Assignees  of  Hickman,  v, 
Barrow,  7  B.  &  G.  623.  In  order  to  constitute  an  account  stated,  there 
must  be  a  statement  of  some  certain  amount  of  money  being  due,  which 
must  be  made  either  to  the  party  himself  or  to  some  agent  of  his.  Per 
Parke,  B.,  in  Hughes  v.  Thorpe,  5  M.  &  W.  667 :  see  also  Barker  v.  Birt^ 
10  M.  ft  W.  61.  in  an  action  by  payee  against  acceptor  of  a  bill  of  ex* 
diange,  drawn  by  a  third  person,  the  defendant  paid  10/.  into  court  on  the 
money  counts.  Notlung  more  was  due  on  the  bill,  and  there  had  not  been 
any  other  account  or  transaction  between  the  plaintiff  and  defendant ;  it 
was  holden,  that  the  payment  so  made  was  an  answer  to  the  whole  action, 
and  that  the  plaintiff  could  not  recover  nominal  damages  on  the  special 
count  on  the  bill.     Early  v.  Bowman,  1  B.  ft  Ad.  889. 

(23)  A  judgment  of  one  of  the  superior  courts  of  Ireland,  or  of  any 
otber  court  thw  one  of  the  superior  courts  of  thb  country,  is  not  conclu* 
sire  against  the  defendant,  if  it  appear  that  he  was  not  duly  served  with 
piocess  in  theactioiu    Ferguson  v.  Mahon,  3  P.  ft  D.  143 ;  1 1  A.  ft  £.  179. 
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without  stating  for  wliat  cause  the  mcmey  wis  had  and  receifed* 
A  corporation  aggregate  may  sue  and  be  sued  (/)  in  imUntaim 
assumpsit  on  an  executed  parol  contract ;  e.  g.  for  goods  sold  and 
delivered ;  for  they  may  contract  without  affixing  the  common  seal, 
in  cases  where  convenience,  amounting  almost  to  necessity,  requires 
that  they  should  do  so ;  as  in  hiring  inferior  servants,  or  doing  acts 
frequently  recurring,  or  too  insignificant  to  be  worth  the  trouble  of 
affixing  the  common  seal  (g).  The  appointment  of  an  attorney  to 
oondndb  important  suits  affecting  the  ri^^hts  and  property  of  the 
eorporation  camwt  be  considered  a  trifling  matter;  nor  is  it  of 
such  frequent  ocomrenee,  or  of  such  immediate  urgency,  as  to  rai- 
der it  inconvenient  to  postpone  it  until  the  seal  of  the  corporation 
can  be  affixed  to  the  retainer  (A).  It  makes  no  difference  as  to  die 
ri^ht  of  a  corporation  to  sue  on  a  contract  entered  into  by  them 
without  seal,  whether  the  contract  be  executed  or  executory,  or 
whether  the  promises  be  express  or  implied  (i).  In  the  case  of  The 
Fishmonger's  Company  v.  Itobertsonj  5  M.  &  Gr.  131,  6  Scott^s 
N.  R.  56,  where  the  contract  was  one  which  did  not  &I1  within  any 
of  the  exceptions  to  the  general  rule  requiring  corporate  contracts 
to  be  under  Uie  common  seal,  lindal^  C.  J .,  deuvering  the  judgm^it 
of  the  court,  said,  ^'  whatever  may  be  the  consequences,  where  the 
agreement  is  entirely  executory  on  the  part  of  the  corporation,  yet 
if  the  contract  instead  of  being  executory  is  executed  on  their  part, 
— ^if  the  persons  who  are  parties  to  the  contract  with  the  oorporar 
tion  have  received  the  benefit  of  the  consideration  moving  from  tiie 
corporation, — in  that  case  the  other  parties  are  bound  by  the  con* 
tract,  and  liable  to  be  sued  thereon  by  the  corporation.  Ev^i  if  the 
contract  put  in  suit  by  the  corporation  had  been,  on  their  parti 
executory  only,  not  executed,  we  feel  little  doubt  but  that  their 
suing  upon  the  contract  would  amount  to  an  admission  on  record  by 
them  that  such  contract  was  duly  entered  into  on  their  part  so  as 
to  bind  themselves ;  and  that  such  admission  on  the  record  would 
eetop  them  firom  setting  up  as  an  objection,  in  a  cross  action,  that 
it  was  not  sealed  witii  Uieir  common  seaL" 

The  counts  in  indebitatus  assumpsit  for  work  and  labour,  goods 
acid  and  delivered,  money  lent  and  advanced,  money  paid,  money 
had  and  received,  and  on  account  stated,  being  in  most  trequent  use^ 
are  called  ilie  general  or  common  counts,  and  all  or  some  of  than 
:were  usually  added  to  every  special  assumpsit ;  but  see  R.  6.  H.  T« 
4  Will.  IV.  limiting  counts,  post^  tit.  ^^  Declaration."  The  g^iera- 
lity  of  these  counts  is  obviated  by  particulacs  of  demand,  which 

(f)  BmferieyY.  ntlAmeoHOmlAgki         (k)  ArmMy.Mayw^PwOB^A.'A.St 
4mdCoke  Con^mty,  6  A.  ft  E.  829.     See      Gr.  896 ;  6  Scotfi  N.  R.  777. 

ibe  judgment  gf  Tmdal,  C.  J.,  ia  AmM  (0  C»mrck  v.  Tk€  Imperial  Gm  lAghi 

V.  Jf.  qf  Poole,  4  M.  &  Gr.  896.  and  Coke  Congnmy,  6  A.  &  E.  846,  receg^ 

(g)  Per  Dmimm,  C.  J.»  6  A.  &  E.  861,  nised  in  Arnold  ▼.  Mayor  qf  Poole,  4  iC 
died  inM.  qf  JUMow  v.  Charltw,  6  M.  &  Gr.  895. 

A  W.  S9i. 
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pbintiff;  under  the  new  rale  (R.G.  T.T.  1  WiU.  IV.  No.  6)  ie  to  de- 
liver, a  copy  of  which  must  be  annexed  by  plaintiff's  attorney  to  the 
leooxd,  at  the  time  when  it  is  entered  with  the  judge  a  marahal.  This 
annexation  supeiBedes  the  necessity  of  proof  (A)  of  delivery  at  the^ 
trial ;  and  if  the  plaintiff  gives  credit  in  the  particulars  for  any  sum 
of  money  paid  to  nim,  it  is  not  necessary  for  the  defendant  to  plead 
payment  <^ch  b^(1). 

In  addition  to  the  causes  of  action  already  ^lumerated,  it  has 
betti  holden,  that  an  indebitatus  €U§U7rgmt  vnll  lie  for  a  fee  due 
from  any  person  who  accepts  the  h<Hiour  of  knighthood,  to  the  gen- 
Uemea  ushers  and  daily  waiters  to  the  kinff  (m) ;  for  fees  due  to  an 
usher  of  the  black  rod  (n) ;  for  a  reasonable  and  customary  fine  due 
to  the  heir  of  the  lord  from  the  copyholder,  upon  the  death  of  the 
lord  (o)  ;  for  freight  (p) ;  for  goods  and  chattels  (g) ;  for  money 
due  by  the  custom  of  London  for  scavage  (r)  ;   for  tolls  («)  (25) ; 

(k)  Macartky  t.  Smith,  8  Blng.  145.  JffoU,  C.  J.,  dissentieiit  (24). 

(0  B.  O.  T.  T.  1  Vict,  poit,  ** Pkftd-  (p)  1  Vortr.  100. 

ings,"  "  Payment."    See  Morri§  t.  Jomi,  (9)  Barl  qfFthunak  v.  Penrtm,  6  B 

1  Q*  B.  397;  1  G.  &D.  13.  &C.385. 

(m)  Ihfpm  ▼.  Omrrmrd,  Carth.  96.  (r)  City  ^Lomdtm  t.  GofTr>2  Lev.  174. 

(»)  /Tyifflfiow  ▼.  Brignail,  Str.  747.  («)  Swmrd  ▼.  Bakeff  1  T.  R.  618. 

(o)  Skuiileworth  T.Garreit,Caj[th.  90, 

(24)  It  was  admitted  by  the  oourt,  in  this  case,  that  debt  would  lie  for 
a  fine  upon  an  admittance  to  a  copyhold.  See  also  Whitfield  v.  jETun^, 
Dong.  727>  n.  [f  155 J  where  it  was  holden,  that  a  general  indebitatui 
atntmpsit  would  lie  by  the  lord  against  the  tenant  of  a  customary  tene- 
ment for  a  fine  due  upon  admission.  See  also  3  &  4  Will.  IV.  c.  42,  s.  3, 
limiting  the  time  for  commencing  and  suing  actions  of  debt  for  any  fine  due 
in  respect  of  any  copyhold  estate  to  six  yean  after  the  canse  of  action. 

(25)  Aasumosit  will  lie  for  tolls ;  as  lor  pasnne  along  a  way.  Sueh 
tM  is  either  toll  thoron^  or  toll  traverse ;  which  last  is  the  payment  of 
a  sum  of  monej  lor  passing  over  the  soil  of  another  in  a  way  not  an  high* 
wi^.  2  Boll.  Abr.  522 ;  Eiekarda  y.  Bennett,  1  B.  &  C.  223.  TUl 
thorough  b  a  payment  for  passing  along  a  highway,  to  support  which  some 
eonndenition  must  be  proved,  as  repairing  a  road  or  bridge.  The  repair 
of  some  streets  in  a  town  is  not  a  sufficient  consideration  to  support  the 
daim  of  toll  thorough  in  all  parts  of  the  town.  Brett  v.  Bealea,  10  B; 
&  C.  50d.  But  if  tne  taking  of  the  toll,  as  weU  as  the  right  of  passage, 
be  inuncmonal,  it  may  be  presumed  that  the  soil  was  originally  granted  to 
the  pnUic  in  oonsideratioti  of  the  toll ;  and  such  original  grant  is  a  good 
consideration  ibr  the  toll,  although  the  soil  and  tml  should  have  been 
severed  and  got  into  different  hands.  Lord  Pelham  v.  Picker^iU, 
I  T.  B.  660 ;  Trueman  v.  Walcham,  2  Wils.  296,  confirmed  by  HiU 
▼.  fiwmik,  4  Tamt.  520,  and  reoogniied  by  Lord  Tenterden,  C.  J.,  in 
Brett  Y.  Bealee,  10  B.  &  C.  510.  Assumpsit  may  be  maintahied  by  the 
owBcr  of  a  market  for  stallage,  and  thai  wi^Mut  showing  any  contract  in 
&Bt  between  him  and  the  occupier  of  the  stall.  Hie  Mayor  A,^B,^ 
Newport  r.  Smmdere,  3  B  &  Ad.  411.  A  grant  of  a  ftir  cr  Buurket» 
vrith  an  express  grant  of  toll,  passes  reasonable  toll,  though  no  amount  of 
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for  burial  fees  (t) ;  for  a  penalty  due  by  the  ordinances  of  a  oom- 

Eany  for  not  serving  the  office  of  steward,  according  to  a  by* 
Lw  (ti) ;  and,  lastly,  indebitatus  anumpsit  will  lie  on  a  foreign  ju^ 
ment  (z)* 

In  an  action  brought  in  England  to  recover  the  value  of  a  given 
sum^  Jamaica  currency,  upon  a  judgment  obtained  in  that  island ; 
the  value  is  that  sum  in  sterling  money  which  the  currency  would 
have  produced  according  to  the  rate  of  exchange  between  Jamaica 
and  England  at  the  date  of  the  judgment  (y).  To  render  a  foreign 
judgment  void,  on  the  ground  that  it  is  contrary  to  the  law  of  tne 
country  where  it  was  given,  it  must  be  shown  clearly  and  unequivo- 
cally to  be  so  (2r)  (26). 

The  court  will  give  foreign  judgments  credit  for  the  facts  which 
they  specifically  aSege ;  hence  in  an  action  on  a  foreign  judgment 
obtained  by  default,  stating  that  the  defendant  appeared  by  attorney, 
it  is  not  necessary  to  prove  that  the  attorney  mentioned  was  pro- 
perly constituted  the  attorney  of  defendant ;  or  tliat  the  defenoant 
was  living  within  the  jurisdiction  of  the  foreign  court  (a). 

An  indebitatus  assumpsit  will  not  lie  upon  a  bill  of  exchange  by 
the  payee  against  the  acceptor  (b),  because  the  acceptance  is  only 
a  collateral  engagement  to  pay  the  debt  of  another,  namely,  the 
debt  of  the  drawer ;  nor  will  it  lie  for  a  wa^er  (c),  because  a  real 
consideration  is  wanting,  and  debt  will  not  he  for  a  wager.  Nor 
will  indebitatus  assumpsit  lie  for  goods  bargained,  unless  there  has 
been  a  sale  (d) ;  the  property  must  be  changed  to  make  the  action 
maintainable. 

It  will  be  proper  to  remark  here,  that  an  indebitatus  assumpsit 
will  not  lie  on  a  special  agreement  (e)  until  the  terms  of  it  are  per- 
formed;  but  when  that  is  done,  it  raises  a  duty,  for  which  a  general 
indebitatus  assumpsit  will  lie  [where  the  duty  consists  in  a  money 
paym^it].  In  cases  of  this  kind,  i.  e.  where  the  terms  of  the  speciid 
agreement  have  been  performed,  if  the  plaintiff,  having  declared  on 


i. 


0  Spry  v.  Emperor,  6  M.  &  W.  639.  (a)  Mohn^  v.  GibhonMy  2  Campb.  502, 

«)  Barber  Swrgeone  v.  PeUon,  2  Ley.  JRllenbarough,  C.  J. 
252.  (h)  Hardee  case,  Salk.  23. 

{x)  Crawford  y,  Whittal^  J>om%.  4,  n.  (c)  Bo««yT.  Cowftonon,  Lord  Rayin.69. 

[1] ;  Rweell  v.  Smfth,  9  M.  &  W.  810.  {d)  AtJkimtm  y.  Beli,  8  B.  &  C.  277. 

(y)  PerCur.  7^en/«ri2m,C.J.bas8itante,  («)  Oordan  t.  Martm,  Fitz-Gib.  308. 

Scott  v.  Sevan,  2  B.  &  Ad.  78.  See  OrUeeli  ▼.  Molnmon,  3  Bingh.  N.  C. 

(z)  Beequet I.Mac  Carthy,  2  B.  &  Ad.  10,  15;    Scott  y.   Parker,  I  Q.  B.  809, 

951.  1  6.  &  D.  258. 

.-    f  .   ■        .1 

toll  be  specified.      The  Corporation  of  Stamford  v.  Pawlett^   1  Cro. 
&  J.  57. 

(26)  Where  in  a  foreign  judgment  there  has  been  a  clear  misconception 
of  the  Bnglish  law,  such  judgment  will  not  be  a  bar  to  the  plaintiff's 
right  to  recover  in  an  action  brought  here.  Novelli  v.  Rossi,  2  B.  &  Ad. 
757. 
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tlie  special  agreement,  and  also  on  a  general  indebitattts  assumpsit^ 
fiiil  in  proving  the  special  agreement,  he  may  resort  to  the  general 
eowt  (/)  (27).    See  '•'  New  Rales  limitii^  Comits." 

In  an  action  of  indebitattis  assumpsit  for  goods  sold  and  de- 
livered (g),  it  appeared  that  the  goods  in  question  had  been  valued 
at  a  certain  sum,  for  which  payment  was  to  be  made  by  the  defen- 
dant in  three  months  after  the  \&th  of  September^  1802,  (the  day  on 
which  the  bargain  was  concluded,)  by  a  bill  of  ttoo  months.  The 
action  was  commenced  in  Hilary  Term,  1809,  before  the  expiration 
of  five  months  from  the  day  on  which  the  contract  was  made.  The 
Court  of  King's  Bench  (dissentiente  Ellenboroiyh^  0.  J.)  were  of 
opinion  that  the  action  was  prematurely  brought  on  the  implied 
asumpsit  before  the  expiration  of  the  credit,  and  that  a  special 
action  of  assumpsit  was  the  mode  in  which  the  defendant  ought  to 
have  been  sued  for  the  not  giving  at  the  end  of  three  months  a  bill 
of  two  months,  in  which  action  the  plaintiff  would  have  been  entitled 

(/)  Leeds  Y.  Burrotpe,  12  Bast,  3.  (^)  Munen  y.  Price,  4  Eut,  147, 


(27)  ''  If  A.  declare  upon  a  special  agreement,  and  likewise  upon  a 
guantum  meruity  and  at  the  trial  proTC  a  special  agreement,  but  different 
from  that  which  is  laid  in  the  aeclaration,  he  cannot  recover  on  either 
count :  not  on  the  first,  because  of  the  variance ;  nor  on  the  second, 
because  there  was  a  special  agreement ;  but  if  he  prove  a  special  agree^ 
wteni  and  the  werk  done,  but  not  pursuant  to  such  agreement,  he  shall 
reeooer  upon  the  quantum  meruit ;  for  otherwise  he  would  not  be  able  to 
recover  at  all."  Bull.  N.  P.  139 ;  Str.  638.  ''I  apprehend  the  rule  to 
be  this :  where  a  party  declares  on  a  special  contract,  seeking  to  recover 
thereon,  but  fails  in  his  right  so  to  do  altogether,  he  may  recover  on  a 
general  count,  if  the  case  be  such,  that,  supposing  there  had  been  no  spe- 
cial contract,  he  might  still  have  recovered  for  money  paid  or  for  work 
and  labour  done.  As  in  a  case  of  a  plaintiff  suing  a  defendant  as  having 
built  a  house  fat  him  according  to  agreement :  there,  if  he  fail  to  prove 
that  he  has  built  it  according  to  agreement,  he  may  still  recover  for  his 
work  and  labour  done."  Per  Sir  /.  Mansfeld,  delivering  the  opinion  of 
the  court  in  Cooke  v.  Mnnstone,  1  Bos.  &  Pul.  N.  R.  354.  *'If  a  man 
agrees  to  build  for  another  a  house,  to  be  paid  for  it,  and  afterwards  builds 
the  house,  in  this  case  he  has  two  ways  of  declaring,  either  upon  the  ori- 
ginal executory  agreement,  as  to  be  performed  injiduro,  or  upon  an  inde-- 
bitatus  aesunqtsit,  or  quantum  meruit,  when  the  house  is  aetuaUy  built,  and 
the  agreement  executed."  Per  Denison,  J.,  Alcorn  v.  Westbrook,  1  Wils. 
117.  If  there  be  a  count  on  a  special  contract,  and  a  common  count  for 
work,  labour,  and  materials,  and  the  plaintiff  fails  to  recover  on  the  special 
contract,  the  plaintiff  can  recover,  on  the  common  count,  only  so  much  as 
the  work  and  materials  are  worth.  '  ChappeU  v.  Hickes,  2  Cr.  &  M.  214. 
8o  where  the  defendant  answers  the  plaintiff  ^s  claim  for  breach  of  the  spe- 
cial contfBCt,  and  the  plaintiff  resorts  to  a  quantum  meruit  for  service  per- 
formed, theijaiy  may  inquire  what  that  service  is  reasonably  worth. 
BaOUe  v.  Kell,  4  Bmg.  N.  C.  638  $  §  Sc.  379.  See  Bead  v,  Bann, 
10  B.  ft  C.  438. 
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to  recover  damageB  against  the  defeodaat  for  hk  not  having  given  the 
hill,  such  as  the  loss  of  interest,  &c.  (28).  So  where  jpoods  weie 
purchased  by  the  defendant  of  the  phuntiff  (A),  to  be  paid  for  by  m 
Dili  at  two  months,  which  bill  was  accordingly  drawn  upon  the  de* 
fendant  for  the  amount  of  the  ffoods,  and  tendered  for  acceptance, 
which  was  refused ;  an  action  of  indebiteihu  assung^sit  for  goods  sold 
and  delivered  having  been  brought  before  the  expiration  of  the  two 
months,  it  was  holden  by  the  Court  of  Conunon  Heas,  on  the 
authority  of  the  preceding  case,  that  the  action  could  not  be  sus- 
tained. 

Where  goods  (i)  are  fraudulently  bought  on  credit,  the  sdUer  can- 
not sue  for  goods  sold  and  delivered  b^ore  the  credit  has  expired, 
though  he  might  have  maintained  trover. 

Goods  were  sold  at  six  months'  credit,  payment  to  be  then  made 
by  a  bill  at  two  or  three  months,  at  the  purchaser's  option ;  it  was 
holden  (k)  Parhe^  J.,  dubitanto,  that  this  wm  in  eflect  a  credit  (ot 
nine  months;  that  the  statute  of  limitations  would  begin  to  run 
from  the  expiration  of  that  time,  and  that  before  that  time  no 
action  for  goods  sold  and  delivered  could  be  maintained,  although 
the  plaintiff  might  have  declared  specially  on  the  omission  to  give  a 
bill  at  the  end  of  six  months.  Where  soods  were  sold  "  to  be  paid 
for  in  two  months,"  it  was  holden  (Q,  Suit  the  day  of  the  contract 
was  excluded. 

A.  agreed  to  deliver  to  B.  100  bags  of  hops,  at  a  certain  price 
per  cwt.,  by  a  certain  time  (m).  .  A.  having  ddivered  twdve  bags 
before  the  stipulated  time,  and  demanded  payment,  which  was 

(A)  Dm/Zoii  y.  Solomoiutm,  3  Bob.  &  PuL  (k)  He^  v.  WitUerhoitom,  2  B.  &  Ad. 

582.  431. 

(t)  FerguMH  y.  Carrinffton^  9  B.  &  C.  (/)  Webl  ▼.  Vairmmur,  3  M.  &  W.  473. 

59,  recog.  in  Biruit  v.  Smithy  1  Cr.  M.  ft  (m)  WaddmffUm  v.  0/tMr,  2  Boi.  ft 

B.  312.  PuL  N.  B.  61. 


(28)  Care  must  be  taken  to  distingaiBh  cases  of  this  kind  from  the  eon* 
num  cases  in  which  goods  are  sold,  and  a  bill  taken  in  payment  payable  at 
a  fntore  day,  but  vntJumt  anf  expreu  agreement  for  Hme  for  the  payment 
of  the  goods ;  in  this  last*mentioned  case,  if  the  bill  is  dishonomed,  the 
drawer  may  be  sued  immediately  upon  the  original  cause  of  action,  without 
any  regard  being  had  to  the  time  which  the  bm  has  to  run ;  forthere  being 
no  agreement  as  to  time,  the  party  takes  the  bill  as  payment,  and,  there* 
Ibre,  if  it  turn  out  to  be  good  for  nothing,  the  creditor  has  not  received  that 
which  the  other  undertook  to  give  him,  and  may  therefore  pursue  hia 
remedy  immediately.  Steduum  v.  Gooeh,  1  Esp.  N.  P.  C  5 ;  Pttd^wrdr^ 
MaxweUy  6  T.  R.  52 ;  Oweneam  v.  Moree,  7  T.  B.  64.  A  debtor  is  not 
discharged  by  giving  a  cheque  which  produces  nothings  although  payment 
in  cash  may  have  Iwen  previously  tendered ;  and  the  ctrcnmstuhoe  of  the 
dieque  being  given  by  the  agent  of  a  debtor,  who  ia  at  tiie  time  indebted  to 
his  principal  m  a  larger  amonnt,nnakes  no  diffierence*  Evereit  v,  GafliM^ 
2Campb.  515. 
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refosed,  immediately  commenced  aa  action  for  the  price  of  the 
bags  deliyered.  It  vrss  holden^  that  as  the  oonteact  was  entire  and 
coold  not  be  split,  the  plaintiff  was  not  entitled  to  bring  an  action, 
until  the  whole  ooantity  was  delivered,  or  until  the  time  for  delir 
vering  the  whole  had  arrived.  So  where  A.  undertook,  for  a  spe- 
cific sum  of  money,  to  repair  and  make  perfect  a  given  article, 
then  in  a  damaged  state,  and  did  repair  it  in  part,  but  did  not 
nuike  it  perfect,  it  was  holden  (n),  that  he  could  not  recover  for 
the  value  of  the  work  done  and. materials  found.  In  this  case  the 
contract  was  to  do  a  specific  work  for  a  specific  sum.  Bfaterials 
used,  or  intended  to  be  used,  in  the  construction  of  a  fixed  building, 
cannot  be  deemed  soods  sold  and  delivered  (o).  Where  a  ship 
outward  bound  with  goods,  being  damaged  at  sea,  put  into  a 
harbour  to  receive  some  repairs  which  had  become  necessary  for 
the  continuance  of  her  voyage,  and  a  sh^wrisht  was  engaged  and 
und^took  to  put  her  into  thcraugh  repair :  before  this  was  com* 
pleted,  he  required  payment  for  the  work  aheady  done,  without 
wliich  he  refined  to  proceed,  and  the  vessel  remained  in  an  unfit 
state  for  saihng:  it  was  holden  (p),  that  the  shipwright  might 
maintain  an  action  for  the  work  already  done;  for  there  was 
nothing  in  the  present  case  amounting  to  a  contract  to  do  the 
whole  repairs,  and  make  no  demand  till  they  were  completed. 
So  where,  upon  an  entire  contract  for  the  sale  and  delivery  of 
goods  at  a  particular  time,  and  some  of  the  goods  are  delivered, 
although  the  purchaser  is  not  bound  to  pay  for  that  part  before  the 
expiration  of  the  time  fixed  for  the  delivery  of  the  whole ;  yet  i^ 
upon  the  seller's  failure  to  complete  the  contract,  the  purehaeer 
does  not  return  the  part  delivered,  but  elects  to  keep  that  part, 
then  the  seller  may  bring  an  action  for  the  value  (a)  (not  the 
stipulated  price)  of  that  part,  although  he  (the  seller)  is  liable  to  a 
cross  action  for  the  breach  of  his  contract.  So  where,  by  a  con- 
tract of  sale,  the  vendor  agreed  to  deliver  250  bushels  of  wheat 
within  a  iqiecific  time,  and  delivered  part,  but  not  the  residue ;  it 
was  holden  (r),  that  he  might,  after  the  time  mentioned  in  the 
contract  had  expired,  recover  from  the  purchaser  the  value  of 
the  wheat  delivered  to  and  retained  by  him.  Where  A.  purchased 
goods  of  B.  and  paid  a  sum  in  deposit,  and  recced  part  of  the 
goods,  but  A.  required  B.  to  take  them  back,  as  not  being  emal 
to  the  sample,  and  to  repay  the  deposit,  B.  re-sold  the  resioue, 
and  A.  sued  B.  for  the  deposit ;  it  vms  holden,  that  A.  could  not 
recover  the  deposit  as  money  had  and  received,  unless  there  was 

(a)  £&u;ldr  ▼.  JBMPte,  9  B.  A  C.  92.  (g)  fil^fon  v.  Gstfom,  5  B.  &  C.  378. 

(0)  CoiiereU  y.  ApMey,  6  Taunt.  322;  (r)  OxendaUy,  WethereU,  9  B.  &.  C 

ipp  T.  Armitaoe,  4  M.  &  W.  687 :  dark      386.     See  alfo  Jamei  ▼.  Ooftion,  7  Binrh. 


T.  Armitag€t  4  M.  &  W.  687 ;  Clark  386.     See  alfO  Jame$  ▼.  Ooftion,  7  Bingh. 

T.  Buimer,  II  M.  &  W.243.  266$  JUdUniiMiT.  Xtanm,  f  Q.  B.  21S, 

{p)  JM«r«»T.  BmMhek,  8  B.  4t  Ad.  1  0.&D.417. 
404. 
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fraud  in  the  contract,  or  there  had  been  an  agreement  between  the 
parties  to  rescind  the  contract  («). 

A  collateral  undertaking  must  be  declared  on  specially ;  as  where 
B.  undertook  in  writing  to  A.  to  answer  for  the  payment  of 
certain  goods  to  be  sent  by  him  to  C,  it  was  holden  (/),  that 
A.  could  not  maintain  an  indebitatus  assumpsit  against  B.  for  the 
price  of  the  soods  sent  to  C,  but  that  he  ought  to  have  declared 
specially  on  the  guaranty. 

The  general  indebitatus  assunwsit  for  money  paid,  and  for  money 
had  and  received,  being  those  lorms  of  action  which  are  of  more 
extensive  application  than  any  other  known  in  the  law,  I  shall  pro* 
ceed  to  inquire  in  what  cases  they  may  be  brought,  beginning  with 
the  indebitatus  assumpsit  for  money  paid. 

Of  the  Indebitatus  Assumpsit  for  Money  Paid. — Where  a  person 
has  Lud  out  his  own  money  for  the  use  of  another,  either  with  the 
express  or  implied  consent  of  such  other  person,  the  law  implies  a 
promise  of  repayment,  for  a  breach  of  which  an  indebitatus  asr 
sumpsit  for  money  paid^  laid  out,  and  expended,  may  be  main- 
tained (tt).  As  wnere  one  person  is  surety  for  another,  and  com- 
pellable to  pay  the  whole  aebt  (or),  and  the  surety  is  ciedled  upon 
to  pay,  it  is  money  paid  to  the  use  of  the  principal  debtor,  and  may 
be  recovered  against  him  in  an  action  for  money  paid,  even  though 
the  suroty  did  not  pay  the  debt  by  the  desire  of  the  principal  (29). 

(«)  Flti  y.  CkMtmett  4  M.  &Gr.898;  (ti)  See/<^cry«y.  Gwrr,  2  B.  &  Ad. 

5  Scott's  N.  R.  902.  843. 

(/)  HmeMy,  Seulthorpey  2  Campb.  215.  («)  Per  Kenyan,  C.  J.,  6  T.  R.  310. 

(29)  Decker  v.  Pope,  London  Sittings,  9th  July,  1757,  MSS.  This 
was  an  action  brought  by  an  administrator  de  bonis  ncn  of  a  surety,  who^ 
at  defendant's  request,  had  joined  with  another  friend  of  defendant's 
in  ffiving  bond  for  the  pa3rinent  of  the  price  of  some  goods  that  were 
sold  to  defendant :  and  tne  surety  having  been  obliged  to  pay  the  money, 
the  administrator  declared  against  defendant  for  so  much  money  paid  to 
his  use :  Lord  Mansfidd  directed  the  jury  to  find  for  the  plaintiff;  ob- 
serving, that  where  a  debtor  desires  another  person  to  be  bound  with  him 
or  for  him,  and  the  surety  is  afterwards  obliged  to  pay  the  debt,  this  is  a 
sufficient  consideration  to  raise  a  promise  in  Taw,  and  to  charge  the  prin- 
cipal in  an  action  for  money  paid  to  his  use.  He  added,  that  he  had 
conferred  with  most  of  the  judges  upon  it,  and  they  agreed  in  that  opinion. 
One  man  who  is  compelled  to  pay  money,  which  another  is  bound  by  law 
to  pay,  is  entitled  to  be  reimbursed  by  the  latter ;  and  money  paid  under 
sudi  circumstances  may  be  considered  as  money  paid  to  the  use  of  the 
person  who  is  so  bound  to  pay  it.  Hence  where  the  indorser  of  a  bill, 
being  sued  by  the  holder,  paid  him  part  of  the  sum  mentioned  in  the  bill ; 
it  was  holden,  that  he  might  recover  the  same  from  the  acceptor  in  an 
action  for  money  paid  to  hu  use.  Poumal  v.  Ferrand,  6  B.  &  C.  439.  So 
where  several  persons  jointly  contract  for  a  chattel  to  be  made  or  procured 
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So  where  two  peiBons  are  sureiieB  for  another  (y),  and  the  obligee 
compels  one  of  the  sureties  to  pay  the  whole  debt,  such  surety  may 
maintain  an  action  against  hia  co-surety,  and  thereby  compel  him 
to  contribute  his  proportion  towards  the  payment  of  the  debt.  N. 
In  such  case,  it  does  not  appear  to  be  necessary,  that  the  insol- 
vency of  the  principal  debtor  should  be  proved.  But  where  it 
appeared  that  one  of  two  sureties  had  been  prevailed  on  to  become 
a  surety  at  the  instance  of  the  other  (2r),  and  the  other  had  been 
compelled  to  pay  the  debt,  Lord  Kenyan  would  not  permit  him  to 
can  on  his  co-surety  for  contribution,  more  especially  as  he  had 
taken  a  bill  of  sale  from  the  principal  debtor  in  order  to  protect 
himself. 

A.  being  in  want  of  goods  went  to  B.,  accompanied  by  C,  and 
ordered  some,  C.  saying,  in  A.'s  presence,  that  if  A,  did  not  pay 
he  would ;  the  goodls  having  been  supplied,  and  G.  having  paid  the 
money,  it  was  holden  (a),  that  he  might  recover  it  back  from  A. ; 
inasmuch  as  the  promise  being  made  in  the  presence  of  A.,  there 
was  an  implied  contract,  that  if  C.  paid  the  money,  A.  would 
repay  it. 

An  action  for  money  paid  cannot  be  maintained  unless  there  be 
a  request  to  pay  it,  either  express  or  implied.  Hence,  where  the 
defendant  contracted  to  transfer  stock  on  a  certain  day  to  the 
plaintiff^  but  failed  to  perform  his  contract ;  upon  which  the  plaintiff 
nought  the  stock,  and  to  recover  the  consequent  loss  sustamed  by 
him,  brought  an  action  against  the  defendant  for  money  paid: 
Held  (6),  that  such  action  was  not  maintainable,  as  the  plaintiff  should 
have  declared  specially  on  the  contract.  A  tenant,  by  a  written 
agreemient  under  which  he  took  a  house,  a^eed  to  pay  taxes,  which 
by  statute  were  due  from  the  landlord.  The  tenant,  having  made 
default,  and  the  landlord  having  been  obliged  to  pay,  sued  the 
tenant  for  the  amount  as  money  paid  to  his  use.  It  was  holden  (c), 
that  the  form  of  action  was  misconceived,  and  that  the  tenant  ought 
to  have  been  sued  on  the  agreement.     The  ground  of  the  decision 

(y)  See  Coweii  v.  Edwards,  2  Bos.  &  478. 
PoL  268 ;  and  Pitt  v.  Purstord,  8  M.  &  (a)  Alexander  v.  Vane,  I  M.  d;  W.  511 1 

W.  538 ;  and  see  dedsion  of  Lord  Kenyon,  1  Tyr.  &  Gr.  865. 
C.  J.,  in  the  loUowing  case.  (b)  lAghifoot  y.  Creed,  8  Taunt.  268. 

(«}  Turner  v.  llMrt»,  2  Bsp.  N.  P.  C.  (c)  Spemeer  v.  Parry,3  A.  &  E.  331. 


for  the  benefit  of  all,  and  as  to  which  the  executors  of  any  party  dying 
before  the  work  is  completed,  are  by  agreement  to  stand  in  the  place  of 
the  party  dying ;  in  such  a  case,  though  the  legal  remedy  of  the  party  em- 
ployed woiud  be  solely  against  the  survivors,  yet  the  law  would  certainly 
miply  a  contract  on  the  part  of  the  deceased  contractor  that  his  executors 
d^Qid  pay  their  proportion  of  the  price  of  the  article  to  be  fuinished. 
Per  Alaerson,  B.,  deuvering  the  judgment  of  the  court  in  Prior  v.  Hemi- 
brow,  8  M.  &  W.  873. 


78  ASSUMPSIT. 

was  ^^thftt  tbe  plaintiff's  payment  relieved  the  defendant  from  no 
liability  bnt  whii  arose  from  the  oontnct  between  them^ (<Q. 

This  acticm  may  be  maintained  by  the  bail  against  their  prin- 
cipal («),  for  the  recovery  of  such  smns  of  money,  as  they,  from 
their  situation  as  bail,  and  in  order  to  secure  themselves,  have  been 
fEurly  and  necessarily  obliged  to  expend.  The  bail  may  surrender 
their  principal  in  their  own  discharge,  and  for  their  own  security ; 
conse<mently,  if  the  principal  absconds,  and  the  bail  incur  expenses 
in  sending  after  him,  and  seeming  him,  in  order  that  he  may  be 
surrendered,  such  expenses  may  be  recovered  in  this  action  against 
the  principal.  So  where  A.,  B.,  and  C.  were  lessees  of  certain  pre- 
mises by  deed  from  D.  (/),  to  whom  they  covenanted  to  pay  the 
rent,  and  B.  and  C.  assigned  their  interest  to  A.,  subsequent  to 
which  assignment,  and  with  full  knowledge  whereof,  the  plaintiff  put 
his  goods  on  the  premises,  under  the  care  of  A.,  where  they  were 
taken  as  a  distress  by  D.  for  rent  arrear ;  and  the  plaintiff,  in  order 
to  redeem  his  goods,  was  obliged  to  pay  the  rent  due,  taking  at  the 
time  a  receipt  irom  D/s  attorney  as  for  so  much  received  on  account 
of  A.,  B.,  and  C. ;  it  was  holden,  that  the  plaintiff  might  maintain 
an  action  for  money  paid  against  A.,  B.,  and  C,  on  the  ground  ihat 
the  three  defendants  were  liable  to  tixe  landlord  for  the  rent  in  the 
first  instance ;  and  as,  by  the  payment  made  by  the  plaintiff,  all  the 
three  were  released  from  the  demand  of  the  rent,  and  as  such  pay- 
ment was  not  a  voluntary  but  a  compulsory  payment,  because  the 
plaintiff  could  not  have  relieved  himself  from  the  distress ;  under 
these  circumstances  the  law  would  imply  a  promise  by  the  three 
defendants  to  repay  the  plaintiff.  In  tms  case,  the  money  paid  was 
the  plaintiff '^s  money :  this  is  requisite  for  the  maintenance  of  the 
action ;  for  where  A.  let  a  house  to  B.,  which  B.  underlet  to  C,  and 
A.  distrained  the  ffoods  of  C.  for  rent  due  from  B.,  which  goods 
were  afterwards  sold  by  virtue  of  the  stat.  2  Will.  &  Ma.  sess.  2,  c.  5, 
s.  2,  and  the  money  arising  from  the  sale  paid  over  by  the  auctioneer 
to  A. ;  it  was  holden  (^J,  that  C.  could  not  maintain  an  action 
against  B.  for  money  paid  to  his  use,  because  the  money  in  question 
never  was  the  money  of  C.  but  the  money  of  the  landlord ;  for  the 
moment  the  goods  were  converted  into  money,  that  money  became 
an  executed  satisfaction  in  the  landlord  for  the  rent  arrear ;  and  C, 
the  tenant,  was  only  interested  in  the  surplus  proceeds,  if  any,  of 
the  goods. 

It  is  observable,  that  the  mere  circumstance  of  one  person  having 
received  an  advantage,  from  the  payment  of  money  by  another,  is 
not  sufficient  to  raise  an  assumpsit  against  the  former ;  the  consent 
of  the  party,  either  express  or  implied,  is  essentially  necessary  to 


(<2)  Per  Aldenon,  B.,  in  Ken^  v.  J^-  T.  K.  308,  reooginized  in  Pownai  ▼.  Ar- 

dm,  12  M.  &  W.  423 ;  which  Bee.  rand,  6  B.  &  C.  439,  and  ante,  p.  76,  n.  (29)* 

[e)  FMcr  T.  Felhwt,  5  B^.  N.  P.  C.  171.  See  ffmuoek  t.  Ck^f^,  8  Bingh.  358. 
[/)  Ejf€Ui  y.  Partridge  and  otkerM,  8  {g)  Mwre  y.  Pyrie^  11  Bast,  52. 
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tlie  mimoit  of  the  action.  In  an  action  for  moa&j  pud  (h),  by  the 
plaintmB,  to  the  nse  of  the  defendants,  it  appeared  Uiat,  by  stat.  82 
h  83  Gar.  II.  c.  11,  the  parishes  of  St.  Vedast's  and  St.  Michael 
le  Qpem  were  united ;  and  that  since  that  time,  one  set  of  officers 
had  served  for  the  two  parishes,  the  election  of  whom  had  always 
been  made  at  a  joint  vestry ;  that  only  nine  vacancies  in  the  office 
of  sexton  had  happened  since,  all  of  which  had  been  filled  up  agree- 
ably to  this  custom ;  that  in  the  year  1759  the  sexton's  salary  was 
fixed  at  80/.  per  annum,  which  was  agreed  to  be  paid  equally  by 
both  parishes ;  that  the  overseers  of  St.  Vedast's  had  paid  the 
sexton  who  was  last  chosen  the  whole  sum,  to  recover  a  moiety  of 
which  this  action  was  brought.  The  defence  was,  that  the  last  Sec- 
tion of  a  sexton  was  not  a  jomt  one,  and  that  the  parish  of  St.  Michad 
claimed  a  right  of  choosing  a  separate  sexton  for  themselves,  of 
which  they  had  given  notice  to  the  other  parish.  Lord  Mansfield^ 
C.  J.  This  action  mwft  be  grounded  either  on  an  express  or  impKed 
consent ;  but  here  is  neither.  Buller^  J.  If  this  were  held  to  be  a 
joint  obligation,  it  would  be  saying  that  the  sexton  might  bring  his 
action  a^inst  one  of  the  parishes  for  the  whole  sum,  which  is  not 
the  case.  In  like  manner,  it  was  holden,  that  a  broker  (t)  (who 
had  contracted  with  third  persons  for  the  sale  ot  stock  at  a  future 
day  by  the  authority  of  his  princinal,  but  without  disclosing  the 
name  of  his  principal,  who  afterwards,  in  consequence  of  the  nse  of 
the  stocks,  raused  to  make  good  his  bargain)  could  not,  by  paying 
the  diflerence  to  the  persons  to  whom  the  stock  had  beensold,  nuun- 
tain  an  action  for  money  paid  on  an  implied  assumpsit  against  his 
principal  for  the  amount  (30). 

If  an  auctioneer  is  employed  to  sell  an  estate  by  auction  (%),  and 
he  undertakes  to  conduct  the  auction  so  as  to  avoid  incurring  the 
duty  if  the  estate  is  not  sold,  but  through  mistake  transacts  the 
busmess  so  that  the  duty  attaches,  which  he  is  obliged  to  pay,  the 
law  will  not  raise  an  implied  promise  on  the  part  of  the  employer  to 
reimburse  the  auctioneer  the  money  paid  for  the  duty,  which  has 
been  thus  incurred  through  his  own  blunder.  So  an  officer  guilty  of 
a  breach  of  duty  cannot  recover  money  which  he  has  paid  in  conse- 
quence of  it,  though  for  the  benefit  ot  the  defendant  (Q. 

If  A.  recover  in  an  action  founded  on  tort  against  B.  &  C.  (m), 

(A)  Stokes  smd  mufiher,  Otemen  qf  N.C.  731,  •ndjMf/,p.86;  bat  lee  8¥iUm 
St.  Vedaii'9,  V.  Lewit  and  another.  Otter-      v.  Taihmn,  10  A.  &  £.  27  ;  2  P.  &  D.  308. 


more  ef  Bt.  Michael. le  Qnem,  London,  (k)  Capp  y.  T[rpham,  6  East,  392. 

1  T.  S.  20.  (0  PUeher  ▼.  Bmiep,  8  Ettrt,  171. 

(t)  CSUUt.  Uoflep,  8  T.  R.  610,  dtcd  (m)  Jffrrywi^Aer  v«  Nimm,  8  T.  B. 

bf  BwwmptH,  J.  in  Yome^  v.  Cole,  3  Bingb.  186. 


(30)  ''A  peisoB  employing  one  who  is  noUHrioualy  a  broker,  mud;  be 
taken  to  authorize  his  actmg  in  obedieflce  to  the  mles  of  the  Stock  Ei- 
chenge.*'    Per  Lord  Demnm,  C.  J.,  Snttm  v.  Tmtkam,  10  A.  &  E.  2II. 
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and  levy  the  whole  damages  on  B.,  B.  cfmnot  maintain  an  action 
against  C.  upon  an  imphed  assumpsit  for  a  reimbursement  of  a 
moiety;  for  a  contribution  cannot  be  claimed  as  between  joint  wrong- 
doers (31).  "  From  the  inclination  of  the  court,  in  Phillips  y. 
BufgSy  Hard.  164,  and  from  the  concluding  part  of  Lord  KenyoiCa 
judgment  in  Merryweather  v.  Nixan^  [in  which  he  says,  that  deci- 
sion would  not  affect  cases  of  indemnity,  where  one  man  employed 
another  to  do  acts,  not  unlawful  in  themselves,  for  the  purpose  of 
asserting  a  right,]  and  from  reason,  justice,  and  sound  policy,  the 
rule  that  wrong-doers  cannot  have  contribution  against  each  other 
is  confined  to  cases  where  the  person  seeking  redress  must  be  pre- 
sumed to  have  known  that  he  was  doing  an  unlawful  act.*'  Per 
Beit^  C.  J.,  delivering  judgment  in  Adamsan  v.  Jarvis,  4  Bingh. 
72,  3.  One  of  several  partners,  who  pays  money  on  account  of 
his  partners,  cannot  maintain  an  action  against  them  for  contri- 
bution, on  the  ffround  that  he  made  such  payment,  not  voluntarily, 
but  by  compulsion  of  law  (n). 

A.  having  recovered  a  judgment  against  a  trader  (o),  and  taken 
out  execution,  a  levy  was  made  on  the  goods  of  the  trader,  but 
after  he  had  conunitted  an  act  of  bankruptcy  ;  the  money  levied  was 
paid  over  to  A.  An  action  of  trover  was  afterwards  brought  by  the 
assignees  against  A.,  the  sheriff,  and  the  bailiff,  in  which  damages 
were  recovered :  and  these  damages,  together  with  the  costs,  were 
paid  by  the  bailiff;  it  was  holden,  that  there  was  no  implied  pro- 
mise on  the  part  of  A.  to  indemnify  the  bailiff,  or  to  contribute  to 
the  damages  and  costs  in  the  action  of  trover ;  but  that  the  bailiff 
might,  in  an  action  for  money  had  and  received,  recover  the  levy- 
money,  being  money  paid  under  a  mistake  to  A.,  and  the  bailiff 
being  answerable  for  it  to  the  assignees. 

In  a  case  where  there  were  three  assignees  of  a  bankrupts  estate 

(n)  Sadler  v.  Niton,  5  B.  &  Ad.  936.  (o)   WiUon  y.  Milner,  2  Campb.  452. 


(31)  A  different  rule  holds  in  the  case  of  a  Joint  judgment  against 
several  defendants  in  an  action  of  assumpsit.  Per  Lord  Kenyoriy  C.  J.,  S.  C 
So  an  action  of  assumpsit  lies  by  a  ship-owner,  to  recover,  from  the  owner 
of  the  cargo,  his  proportion  of  a  general  average  loss,  incurred  by  sacri- 
ficing the  tackle  belonging  to  a  ship  on  an  extraordinary  emergency  for  the 
benefit  of  the  whole  concern.  Birkley  y.  Presgrave,  1  East's  R.  220.  So 
an  action  may  be  maintained  to  recover  a  contribution  in  the  nature  of  a 
general  average  by  one  shipper  of  goods  against  another.  Dobson  y.  WiUon, 

3  Campb.  480.  The  owners  of  a  ship's  cargo  are  liable  to  contribution,  at 
the  suit  of  the  ship-owners,  for  ship's  stores  necessarily  thrown  overboard 
after  a  vessel  was  captured,  and  while  she  was  in  the  hands  of  the  enemy. 
Price  Y,  Noble,  4  Taunt.  123.  The  proprietor  of  goods  laden  on  the  deck 
of  a  ship,  according  to  the  custom  of  a  particular  trade,  is  entitled  to  con- 
tribution from  the  ship-owner  for  a  loss  by  jettison.     Gould  v.  Oliver, 

4  Bingh.  N.  C.  134,  recognizing  Daeoata  v.  JSdmufuU,  4  Campb.  142. 
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who  had  acted  in  the  commiasion,  and  two  of  them  paid  the  soli- 
citor's bill  (p)y  it  was  holden,  that  the  two  could  not  maintain  a 
joint  action  against  the  third  for  contribution,  but  that  each  ought 
to  bring  a  separate  action.  So  where  three  had  entered  into  a  joint 
and  several  bond  of  indemnity  to  a  sheriff  (9),  for  the  protection  of 
their  separate  interests,  and  the  sheriff  had  compelled  two  of  them 
to  pay  the  whole  sum,  it  was  holden,  that  they  could  not  maintain  a 
joint  action  against  the  third  for  contribution. 

Of  the  Indebitatus  Assumpsit  for  Money  had  and  received, — The 
action  for  money  had  and  received  is  founded  on  all  the  equitable 
circumstances  of  the  case  between  the  parties ;  and,  consequently, 
in  order  to  recover  in  this  form  of  action  the  plaintiff  must  show 
that  he  has  equity  and  conscience  on  his  side.  From  the  following 
positions  it  may  be  collected  in  what  cases  this  action  may  be 
maintained  : — 

1.  If  I  pay  money  to  a  person  who  claims  an  authority  to  receive 
it,  but  really  has  not  any  such  authority  (r),  and  afterwards  I  am 
compelled  to  pay  it  again  to  the  person  lawfully  entitled  to  receive 
it,  an  action  for  money  had  and  received  will  lie  against  the  person 
unjustly  receiving  the  money  (32). 

2.  Where  a  person  has  usurped  an  office  belonging  to  another  (5), 
and  taken  the  known  and  accustomed  fees  of  office,  an  action  for 
money  had  and  received  will  lie  at  the  suit  of  the  party  really 
entitled  to  the  office,  against  the  intruder,  for  the  recovery  of  such 
fees.  Hence  this  action  is  frequently  brought  to  try  the  right  to 
offices  {t)  to  which  fees  are  annexed  (u).  It  must  be  observed, 
however,  that  this  action  will  not  lie  to  recover  gratuitous  dona- 
tions given  to  the  intruder,  as  money  given  by  strangers  for  show- 
ing a  church.  An  action  for  money  had  and  received  (x)  does  not 
lie  by  the  nominee  of  a  perpetual  curacy  for  the  profits  thereof,  until 
he  has  obtained  the  bishop  s  license ;  for,  in  curacies,  the  party  is 
not  in  possession,  until  license.  But,  in  the  case  of  a  donative,  the 
party  is  in  full  possession  immediately  on  the  nomination;    and, 

{p)  Brand  and  another  v.  Boulcott^  (/)  £o^/»*v.  DodlncorM,  6  T.  R.  681. 

3  Bos.  &  Pnl.  235.  («)  See  R.  y.  Bmgham,  2  East's  R.  311. 

(f )  Kelbp  T.  Fcrnon,  5  Esp.  N.  P.  C.  194.  Information  in  nature  of  quo  warranto  is 

(r)  BoftneU  ▼.  Fouke,  2  Sid.  4.    See  the  only  convenient  method  of  trying  the 

poat,  p^ge  87 1  Crippt  v.  Reade.  right,  where  there  are  no  fees. 

(#)  Arrit  v.  Stukely,  2  Mod.  260.   See  {x)  Potcel  v.  MUbanky  1  T.  R.  399,  n. 

alio  Howard  v.  Wood,  2  Lev.  245,  and  the  2  Bl.  R.  851,  8,  C. 
opimoB  of  Holtf  C.  J.,  in  1  Ld.  Raym.  703. 


(32)  If  A.  be  indebted  to  B.,  and  pay  such  debt  to  the  attorney  of  a 
person  suing  A.  in  B.'s  name,  but  without  B.'s  authority,  B.  may,  notwith- 
standing, recover  the  debt  in  an  action  against  A.,  whose  remedy  is  against 
the  attorney,  although  the  attorney  was  deceived  by  a  counterfeited  war- 
rant of  attorney.    Bobson  v.  Eaton,  1  T.  B.  62. 

VOL.  I.  G 
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consequently,  if  any  other  person  takes  the  rents  and  profits^  he 
may  maintain  an  action  for  money  had  and  receiyed  (y). 

3.  Where  money,  to  which  there  was  not  any  ground  of  ckim  m 
conscience,  has  been  paid  under  a  mistake,  the  party  may  recover 
it  back  again  in  an  action  for  money  had  and  received :  As  where 
A.  (z)y  who  was  indebted  to  the  estate  of  B.,  a  bankrupt,  paid  the 
debt  to  his  assignees  without  setting  off,  as  he  was  entitled  to  do,  a 
sum  of  money  due  to  himself  from  the  lAnknipt,  it  washolden,  that 
A.  might  recover  the  money,  which  be  had  neglected  to  set  o£^  in 
an  action  for  money  had  and  received  against  the  assignees.  So 
where  an  action  was  brought  against  a  person  upon  a  groundless 
demand  (a),  and  the  cause  was  compromised  by  the  payment  of  the 
money  demanded,  it  was  holden,  that  money  had  and  received 
would  lie  for  the  recovery  of  the  sum  so  paid. 

But  where  money  has  been  paid  under  the  compulsion  of  legal 
process  in  an  action,  which  the  party  might  have  defended  success- 
fully if  he  had  been  prepared  with  his  evidence,  this  money  cannot 
be  recovered  in  an  action  for  money  had  and  received ;  although 
such  evidence  be  produced  at  the  trial  of  the  second  action,  as 
shows  that  the  other  party  was  not  entitled  to  recover  it  in  the 
first. 

The  defendant  had  brought  an  action  against  the  present  plaintiff 
for  goods  sold  (6),  for  which  the  plaintiff  had  before  paid  and  ob- 
tained the  defendant's  receipt,  but  not  being  able  to  find  the  receipt 
at  that  time,  and  having  no  other  proof  of  the  payment,  he  could 
not  defend  the  action,  but  was  obliged  to  submit  and  pay  the  money 
again,  and  gave  a  cognovit  for  the  costs.  The  plaintiff  afterwards 
found  the  receipt,  and  brought  an  action  for  money  had  and  received 
in  order  to  recover  the  amount  of  the  sum  so  wrongfully  enforced 
in  payment.  But  Kenyan^  C.  J.,  was  of  opinion,  that,  after  the 
money  had  been  paid  under  legal  process^  it  could  not  be  recovered, 
however  unconscientiously  retained  by  the  defendant,  though  the 
case  of  Moses  v.  Macferlan^  2  Burr.  1009,  was  referred  to;  and 
thereupon  the  plaintiff  was  nonsuited.  On  a  motion  to  set  aside 
the  nonsuit.  Lord  Kenyon  said,  that  after  recovery  hy  process  of 
law  there  must  be  an  end  of  litigation,  otherwise  there  would  not 
be  any  security  for  any  person.  And  Grose^  J.,  said,  that  it  would 
tend  to  encourage  the  greatest  negligence,  if  the  court  were  to  c^n 
a  door  to  parties  to  try  their  causes  again,  because  they  were  not 
properly  prepared  the  first  time  with  their  evidence.  Rule  reused. 
So,  according  to  Holroyd^  J.  (c),  '^  If  the  money  has  been  paid 

(y)  Per  AMkhturtt,  J.,  in  The  Kinff  t.  Webb,  4  Bingh.  N.  C.  700,  cited  by  i)M- 

BuAop  qf  Chester,  1  T.  R.  403.  man,  C.  J.,  in  Wilton  v.  Ray,  10  A.  &  E. 

(r)  Bize  v.  Diekaton,  1  T.  R.  285.  88  ;  2  P.  &  D.  253.    See  also  Btlchet  ▼. 

(a)  Cobdm  t.  Kendrick,  4  T.  R.  432,  in  MilU,  2  Cr.  M.  &  R.  150. 

not4.     But  see  Hamlet  t.  Richardeon,  9  (c)  In  Mines  y.  Duncan,  6  B.  &  C. 

Bingh.  647 ;  2  M.  &  Scott,  811.  679,  recognized  in  HamUt  v.  Riekardwn, 

(b)  Marriott  v.  Houston,  7  T.  R.  269,  9  Bingh.  647. 
recognized  by  Park,  J.,  in  Reynolds  v. 
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after  {Nrooeedingg  hftTe  actually  commenced,  there  being  no  fraod  in 
the  party  suing,  it  cannot  be  recovered  back."^  Plaintiff  being  about 
to  compound  with  his  creditors,  defendant,  a  creditor^  refused  to 
subscribe  the  deed  unless  he  were  paid  in  full.  Plaintiff^  to  obtain 
his  signature,  gave  a  bill,  payable  to  defendant's  asent,  for  the  dif- 
ference betweoi  twenty  shillings  in  the  pound  and  eight  shillings^ 
the  proportion  ocnnpounded  for.  Defendant  th^  signed  the  deed 
Plaintiff  did  not  honour  the  bill,  when  due;  but  on  subsequ^ 
application  he  paid  it  some  months  after  the  dishonour,  to  the 
payee,  and  defendant  received  the  money.  The  other  creditors 
were  paid  according  to  the  deed.  It  was  holden  (d)^  that  the 
plaintiff  could  not  recover  back  the  amount  paid  to  the  defendant 
above  eight  shillings  in  the  pound ;  for  that  the  transaction  had 
been  closed  by  a  voluntary  payment  with  full  knowledge  of  the  facts, 
and  ought  not  to  be  reopened ;  and  that  it  did  not  make  any  dif- 
feience,  that  the  sum  in  question  had  not  been  recovered  by  action. 
But  it  is  otherwise,  where  the  money  has  been  obtained  by  fraudu- 
lent extortion  («),  or  paid  under  protest. 

The  trustees,  under  a  marriage  settlement  of  stock,  the  divi- 
dends of  which  they  covenanted  to  permit  the  bankrupt  to  receive 
for  his  life,  executed,  after  his  bankruptcy,  a  power  of  attorney  to 
A.  to  receive  the  same.  A.  received  the  dividends,  and  paid  them 
over  to  the  wife  of  the  bankrupt,  save  one  sum,  which  he  paid  to 
one  of  the  trustees ;  held  (/),  that  the  assignees  might  recover  the 
total  amount  of  such  dividends  from  the  trustees,  in  an  action  for 
money  had  and  received,  inasmuch  as  the  whole  of  the  money  had 
been  virtually  received  by  the  trustees  after  full  notice  of  the  bank- 
ruptcy. 

A.  having  received  a  sum  of  m<Miey  bequeathed  by  will  to  his  wife, 
gave  it  to  her  to  take  care  o{.  The  wife,  without  his  knowledge,  de- 
posited it  m  a  bank,  in  the  name  of  her  son  by  a  former  marriage, 
who  was  then  an  infant,  and  took  from  the  bankers  an  accountable 
receipt  in  her  son's  name,  bearing  interest :  It  was  holden  (^),  that 
the  bankers  were  liable  to  A.  for  the  amount  in  an  action  for  money 
had  and  received. 

Where  a  party  pays  money  to  another  voluntarily,  with  full 
knowledge  of  all  the  facts  of  the  case  (33),  the  party  so  paying  can- 

(d)  Wilttm  V.  Ray,  10  A.  &  E.  82 ;   2  Chtigpman,  4  A.  &  E.  364. 

P.  &  D.  253^  (/)  AlUm,  Atngmet  of  Prior,  ▼.  Impeti 

(o)  Duke  de  Cadaooi  v.   CoUmi,  4  A.  emd  anoihor,  8  Tatmt.  263. 

&E.858;  6NeT.  &  M.  324;  Papney.  is)  CaUmd  v.  Loyd,  ^  U.  Si  W.  26, 

(33)  "  Where  a  payment  has  been  made,  not  with  full  knowledge  of  the 
&cts,  but  only  under  a  blind  suspicion  of  the  case,  and  it  is  found  to  have 
been  paid  unjustly,  the  party  paying  may  recover  it  back  again/'  Per 
JMairst,  J.,  in  Chatfield  v.  Paxton,  2  East's  R.  471,  b.  See  Milnes  vl 
JHwcoft,  6  B.  &  C.  671,  and  jaoitf  p.  85 ;  and  see  Wakefield  v.  Neiohon, 
13  Law  J.,  (N.  S.)  Q.  B.  260. 

g2 
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not  recover  it  on  account  of  his  ignorance  of  the  law.  Where  an 
underwriter  of  a  policy  of  insurance  upon  a  ship,  having  paid  the 
amount  of  the  insurance  (A),  as  for  a  loss  by  capture,  sought  to  re- 
cover it,  on  the  ground  that  the  assured  had  not,  at  the  time  of  ef- 
fecting the  insurance,  disclosed  to  the  underwriter  a  material  letter 
respecting  the  time  at  which  the  ship  sailed  ;  but,  it  being  proved, 
that,  before  the  loss  on  the  policy  was  adjusted,  all  the  papers,  in- 
cluding the  letter  in  question,  had  been  laid  before  the  underwriter, 
it  was  nolden,  that  he  could  not  recover ;  for  every  man  must  be 
taken  to  be  cognizant  of  the  law  (34). 

The  same  doctrine  was  laid  down  in  Brisbane  v.  Dacres,  5  Taunt. 
148,  with  this  limitation  only,  that  the  retaining  the  money  be  not 
against  the  conscience  of  the  party  to  whom  it  is  paid.  And  the 
rule  holds  equally  where  money  has  been  allowed  (t)  in  account,  as 
where  it  has  been  actually  paid.  The  same  principle  was  recognized 
in  the  following  case.     The  drawer  of  a  bill  of  exchange,  with  full 

(A)  BilHe  V.  Lundey,  2  East's  R.  469,      also  Qcmery  y.  Bond,  3  M.  &  S.378.  But 
recognized  by  Lawrence,  J.,  in  Lothian  v.      see  BeU  v.  Gardiner ,  poet,  p.  85. 
Henderean,  D.  P.  3  Bos.  &  PuL  520.   See  (i)  SJkyrinffr.  Greenwood,  4  B. &  C.  281. 


(34)  The  defendant  being  tenant  to  the  plaintiff  of  certain  rooms  at  the 
vearly  rent  of  twenty  guineas,  the  plaintiff,  at  the  expiration  of  the  year, 
msisted  on  being  paid  twenty-five  guineas,  and  threatened  to  distrain  if  it 
was  not  paid.  The  defen({ant,  in  consequence  of  the  threat,  paid  the 
larger  sum,  and  an  action  having  been  brought  by  the  plaintiff  against  the 
defendant  for  another  demand,  the  defendant  insisted  on  setting  off  the  five 
guineas  which  he  had  paid  under  the  threat  of  distress,  as  having  been 
paid  by  compulsion,  and  in  his  own  wrong.  But  Lord  Kenyan,  C.  J.,  was 
of  opinion,  that  this  could  not  be  deemed  a  payment  by  compulsion,  as  the 
defendant  might,  by  a  replevin,  have  defended  himself  against  the  distress. 
Knibbs  v.  HaUy  1  Esp.  N.  P.  C.  84,  cited  by  Lawrence,  J.,  in  Lothian  v. 
Henderson,  3  Bos.  &  Ful.  520,  and  recognized  by  Denman,  C.  J.,  deliver- 
ing judgment  of  court  in  Skeatey.Beale,  3  P.  &  D.  601,  11  A.  &  £.  991. 
^  So  where  a  party,  sued  on  a  claim  which  he  knows  to  be  unfounded,  pays 
it ;  although  at  the  time  of  payment  he  protests  against  it,  and  declares  his 
intention  to  bring  an  action  to  recover  back  the  money  so  paid,  yet  no 
action  will  lie ;  for  he  ought  to  have  defended  the  action  brought  against 
him.  Brown  v.  M^Kinnally,  1  Esp.  N.  P.  C.  279,  Lord  Kenyan,  C.  J. 
See  also  Cartwright  v.  Rowley,  2  Esp.  N.  P.  C.  723.  It  was  agreed  be- 
tween A.  and  B.,  that  A.  for  a  certain  commission  should  ship  a  caigo  of 
wheat  of  a  specific  quality  at  a  foreign  port,  for  B.  in  England.  The  wheat, 
upon  its  amval,  having  been  found  to  be  of  an  inferior  quality,  B.  brought 
an  action  against  A.  for  a  breach  of  the  agreement,  and  recovered  damages. 
A.  afterwards  brought  an  action  against  B.  for  the  commission ;  but  it  was 
holden,  that  A.  could  not  recover ;  Lord  EUenboraugh,  C.  J.,  observing, 
that  the  facts  which  he  relied  on  in  this  action  misht  have  been  given  in 
evidence  to  reduce  the  damages  when  he  was  defendant ;  and  that  he  con- 
sidered the  account  as  closed  between  the  parties  by  the  former  verdict. 
KUty,  Atkinson,  2  Campb.  63.    See  Gower  v.  Popkin,  2  Stark.  N.  P.  G.  8. 
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knowledge  of  time  having  been  given  to  the  acceptor,  upon  a  sup- 
position that  he  (the  drawer)  remained  liable,  three  months  after 
the  bill  became  due,  promised  the  holder  that  he  would  pay  the  bill, 
if  the  acceptor  did  not ;  it  was  holden  (j)^  that  the  drawer  was 
bound  by  this  promise,  and  could  not  avail  himself  of  his  ignorance 
of  the  law  at  the  time  when  he  made  the  promise.  See  also  Brams- 
ton  V.  liobins,  4  Bingh.  15,  where  the  authority  of  Brisbane  v. 
Dacrts  was  recognized  by  Best^  C.  J.  But  if  a  person  pay  money 
under  a  mistake  of  the  real  facts,  and  no  laches  are  imputable  to 
him  (in  respect  of  his  omitting  to  avail  himself  of  the  means  of 
knowledge  within  his  power)  he  may  recover  (A)  back  such  money. 
And  so  where  a  payment  is  made  under  a  forgetfulness  of  facts 
which  the  party  making  it  once  knew,  and  in  the  hurry  of  business, 
it  may  be  recovered  back  in  an  action  for  money  had  and  received  (/). 
And  it  is  not  sufficient  to  prevent  a  party  from  recovering  money 
p^d  by  him  under  a  mistake  of  fact,  that  he  had  the  means  of  know- 
ledge of  the  fact ;  unless  he  paid  it  intentionally,  not  choosing  to  in- 
vestigate the  fact  (rn). 

Money  due  in  point  of  honour  or  conscience,  though  a  person  is 
not  compellable  to  pay  it,  yet,  if  paid,  shall  not  be  recovered  (n). 

4.  Where  money  has  been  paid  without  consideration,  or  on  a 
consideration  which  fails,  an  action  for  money  had  and  received 
will  lie  for  the  recovery  of  it.  The  plaintiif  nad  insured  several 
numbers  in  the  lottery  (o),  at  the  office  of  the  defendant,  for  which 
he  had  paid  in  premiums  a  considerable  sum  of  money.  The 
defendant  having  refused  to  pay  the  sums  insured  upon  some  of  the 
chances  which  had  terminated  in  favour  of  the  plaintiff,  he  brought 
an  action  for  money  had  and  received  against  the  defendant,  in 
order  to  recover  the  premiums ;  it  was  holden,  that  the  action  would 
well  lie,  although  it  was  objected,  that  the  contract  was  illegal  by 
stat.  14  Oeo.  III.  c.  76  (jp),  and  the  plaintiff />ar^ic^5  criminis  ; 
Blachstone^  J.,  observing,  that  on  the  part  of  the  insured,  the  con- 
tract on  which  he  had  paid  his  money  was  not  criminal,  but  merely 
void,  and  therefore  having  advanced  his  money  without  any  coTisi- 
deration^  he  was  entitled  to  recover  it  back.  See  Jcupies  v.  Withy ^ 
1  H.  Bl.  65  ;  S.  P.  Clarhe  v.  Shee^  Cowp.  197,  axid  posty  under  the 
sixth  rule,  p.  90. 

Plaintiff,  a  stockbroker,  sold  for  defendant  four  Guatemala  bonds 
and  paid  him  the  amount ;  the  bonds,  after  they  had  been  in  the 
hands  of  the  purchaser  two  days,  were  discovered  to  be  not 
marketable ;  whereupon  plaintiff  took  them  back  and  reimbursed 

U )  Stevent  v.  Lynek,l2 East,  38.  (»)  Farmer  v.  Arundel,  2  Bl.  R.  824. 

ik)  MUmee  t.  Duncan,  6  B.  &  C.  671.  (o)  Jaqtue  v.  Golightly,  2  Bl.  R.  1073. 

(0  X^veaffv.frornmcit,lM.&Rob.297.  (p)  See  the  remark  of  Ld.J?//«i^oroti^A 

(m)  Kelly  V.  Solari,  9  M.  &  W*.  54,  re-  on  this  case,  in  Thieilewood  t.  CraerofU 

eogmzed  in  Bell  ▼.  Gardiner,  4  M.  &  Gr.  1  M.  &  S.  502. 
11;  4  Soott,  N.  R.  621. 
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the  purchaser.  The  defendant  upon  being  applied  to,  answered, 
that  he  was  agent  only  as  to  part  of  the  bonds,  but  that  if  the  pay- 
ment had  been  made  for  his  own  part,  he  would  desire  his  clerk  to 
reimburse  the  plaintiff.  At  the  trial  the  defendant  did  not  show  all 
the  bonds  were  not  his.  It  was  holden  (9),  that  plaintiff  was  en- 
titled to  recover  from  defendant,  in  an  action  for  money  had  and 
received,  the  amount  he  had  paid  to  defendant. 

The  deeds  for  securing  an  annuity  were  set  aside  for  an  infor- 
mality in  registering  the  memorial  (r)  ;  it  was  holden,  that  money 
paid  to  the  grantor,  as  the  consideration  of  the  annuity,  might  be 
recovered  in  an  action  for  money  had  and  received.  So  w-here  a 
deed,  a  bond,  and  warrant  of  attorney  (upon  which  judgment  had 
been  entered)  (5),  had  been  given  for  securing  an  annuity,  and  on 
the  application  of  the  grantor  to  the  Court  of  King's  Bench, 
the  juagment  was  set  aside,  and  the  warrant  of  attorney  directed 
to  be  delivered  up  to  be  cancelled,  because  the  latter  instrument 
was  improperly  described  in  the  memorial,  but  no  order  was  made 
as  to  the  deed  or  bond,  which  remained  uncancelled ;  it  was 
holden,  that  the  grantee  might  recover  the  consideration  in  an 
action  for  money  nad  and  received,  on  the  ground  that  he  had 
contracted  for  one  entire  assurance,  consisting  of  several  securities, 
and  that  he  had  a  right  to  have  the  assurance  entire,  or  to  have 
back  his  money ;  and  the  defendant  having  taken  away  one  of  the 
securities,  the  consideration  for  the  money  had  failed.  In  cases  of 
this  kind  (/),  the  action  for  money  had  and  received  will  not  lie 
against  a  mere  surety,  who  has  not  actually  received  any  part  of 
the  consideration,  although  he  has  joined  with  the  grantor  in 
signing  a  receipt  for  it.  A  receipt  is  not  a  discharge  of  an  action, 
nor  is  it  pleadable  in  bar ;  it  is  only  a  primA  facie  acknowledgment 
that  money  has  been  paid.  Hence,  in  assumpsit  by  two  co- 
trustees for  money  had  and  received  to  their  use,  where  the  defen- 
dant produced  a  receipt  for  the  money  given  by  one  of  the  jdaintiffi, 
it  was  holden  (tc),  that  this  was  not  conclusive,  and  that  evidence 
was  properly  admitted  to  show  that  the  giving  the  receipt  was  a 
fraudulent  transaction,  and  that  the  money  had  not  been  paid. 

A  receipt  (t?),  is  an  admission  only,  and  the  general  rule  is  that 
an  admission,  though  evidence  against  the  person  t^o  made  it  and 
those  claiming  under  him,  is  not  conclvsive  evidence,  except  as  to 
the  person  who  may  have  been  induced  by  it  to  alter  his  condition. 
A  receipt  may,  therefore,  be  contradicted  or  explained,  and  iJiere 
is  no  case  in  which  a  receipt  upon  a  negotiable  instrument  has 
been  considered  to  be  an  exception  to  the  general  rule ;   on  the 

(q)   Young  v.  Ctdt,  3  Bing.  N.  C.  724.  &  C.  421. 

(r)  Shove  y.  Webb^  1  T.  R.  732.  (v)  Oravet  v.  Key,  3  B.  &  Ad.  318,  n. 

(#)  Seurfield  v.  Gowtund,  6  East,  241.  See  also  Farrar  v.  Hufckiniorif  9  A.  &  £. 

(0  Straton  v.  Rattall,  2  T.  R.  366.  641. 

(tt)  Skttife  and  another  v.  Jachton,  3  B. 
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ocmtraiy.  Lord  Kemfon{tD)  was  of  opinion  that  a  receipt  cm  the 
back  of  a  bill  might  be  explained  by  parol  evidence,  and  shown  to 
be  a  receipt  from  the  drawer  and  not  from  the  acceptor. 

A  lease  was  sold  to  the  plaintiff  by  defendant  as  administra- 
tor (x),  without  any  regular  assignment  or  otJier  conveyance ;  bnt^ 
at  liie  time  <^  sale,  the  defendant  said,  that  the  premises  were  his 
[m)perty,  to  do  as  he  liked  with,  and  if  any  thing  happened,  he 
woold  see  the  plaintiff  r^hted.  Afterwards  the  defendant's  letters 
of  administration  were  repealed,  and  the  plaintiff  was  turned  out 
of  possession  by  a  recovery  in  ejectment  at  the  suit  of  the  new 
administrator:  whereupon  the  plaintiff  brou^t  an  action  for 
money  had  and  received  against  the  defendant,  to  recover  the  con- 
sideration paid  for  the  lease ;  and  it  was  holden,  that  it  would  well 
he;  Lord  Kenyan^  C.  J.,  observing,  that  he  did  not  wish  to 
disturb  the  rule  of  caveat  emptor^  adopted  in  Bree  v.  Holbeach  (y), 
and  in  other  cases,  where  a  r^ular  conveyance  was  made,  to 
which  other  covenants  were  not  to  be  added ;  for  in  general  the 
seller  covenanted  for  his  own  acts,  and  for  those  of  his  ancestors 
only,  in  which  respect  the  case  of  a  mortgage  differed  from  it,  asa 
mortgagor  covenanted,  that  at  all  events  he  has  a  good  title ;  but 
here  the  whole  passed  by  pand,  and  it  proceeded  on  a  misappre- 
hension by  both  parties,  that  the  defendant  was  the  legal  admuus- 
trator  of  the  lessee,  though  it  tmned  out  afterwards  that  he  was 
not.  As,  therefore,  the  money  was  paid  under  a  mistahe^  he 
thought  that  an  action  for  money  had  and  received  would  lie  to 
recover  it  back  ;  in  the  case  cited  {Bree  v.  Holbeach)  no  action  at 
aD  could  have  been  maintained.  So  where  defendant,  who  was  in 
possession  of  the  premises,  of  which  he  had  been  tenant  under  a 
lease  from  a  tenant  for  life,  then  dead,  sold  to  the  plaintiff  the  lease, 
pretending  that  it  was  a  good  lease  for  seven  years,  and  shortly 
afterwards  the  plaintiff  was  ejected,  it  was  holden,  by  LawreTice^  J., 
cm  the '  authority  of  Cripps  v.  Reade,  that  the  plaintiff  might 
recover  the  consideration  paid  for  the  lease  in  an  action  for  money 
had  and  received.  Matthews  v.  HolUngs^  Salcq)  Summer  Assizes, 
1801 ;  Woodfall's  Landlord  and  Tenant,  4th  edit,  by  Wollaston, 
649,  n.  See  Johnson  v.  Johnson^  3  B.  &  P.  162.  Where  money 
is  paid,  and  the  thing  contracted  for  is  not  delivered,  it  is  money 
had  and  received  to  the  use  of  the  party  who  has  paid  it.  Anon, 
per  King^  C.  J.,  Str.  407.  A.  piud  B.  a  sum  of  money  for  a  bill  of 
exchange  on  a  banker,  who  broke  before  it  oould  be  tendered ;  it 
was  hcdden  that  A.  might  recover  back  the  numey  in  an  action  for 
money  had  and  received.  Bull.  N.  P.  131.  But  where  a  plaintiff 
has  received  benefit  from  a  thing  which  he  has  purchased,  e.  g.  a 
patent  for  an  invention,  although  the  patent  should  turn  out  to 

(v)  Sekotep  ▼.  WaiOff,  Peake's  N.  P.  (or)  Cripps  t.  BMde,  6  T.  R.  606. 

C.  24.  (y)  Dong.  654. 
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be  void,  the  pluntiff  cannot  recover  the  consideration  originally 
paid  (y.) 

5.  If  an  undue  advantage  be  taken  of  a  person's  situation,  and 
money  obtained  from  him  by  compulsion,  such  money  may  be  re- 
covered (jzr),  in  an  action  for  money  had  and  received.  The  plaintiff 
having  in  the  month  of  August  pawned  some  goods  with  the  defen- 
dant mr  20/.  (a),  without  making  any  agreement  for  interest,  went  in 
the  October  following  to  redeem  them,  when  the  defendant  insisted 
on  having  lOZ.  as  interest  for  the  20/.,  the  plaintiff  tendering  (b) 
him  the  20/.,  and  4*1.  for  interest,  knowing  the  same  to  be  more 
than  the  legal  interest  amounted  to ;  the  defendant  still  insisted  on 
having  10/.  as  interest,  whereupon  the  plaintiff,  finding  that  he  could 
not  otherwise  get  his  goods  back,  paid  the  defendant  the  sum  which 
he  demanded,  and  brought  an  action  for  the  surplus  beyond  the 
legal  interest,  as  money  had  and  received  to  his  use ;  the  court 
held,  that  the  action  would  well  lie,  for  it  was  a  payment  by  com- 
pulsion (35),  and  the  plaintiff  might  have  had  such  an  immediate 
want  of  his  goods  that  an  action  of  trover  would  not  have  answered 
his  purpose,  and  the  rule  volenti  non  fit  injuria  holds  only  where 
the  party  has  a  freedom  of  exercising  his  wul.  The  principle,  that 
money  extorted  by  duress  of  the  plaintiff's  goods,  and  paid  by  the 
plaintiff  under  protest,  may  be  recovered  in  an  action  for  money  had 
and  received,  is  well  established  and  generally  recognized  (c).  It 
has  been  holden,  that  an  agreement  is  not  void  on  the  ground  of 
having  been  made  under  duress  of  goods ;   and  that  there  is  not 

(y)  Taylor  v.  Hare,  1  N.  R.  260.  really  advanced.    But  see  10  B.  &  C.  684, 

(z)  Cited  by  Coleridge,  J.,  in  Duke  de  where  the    authority    of   this    case  was 

Cadaval  v.  Collins,  4  A.  &  £.  867.  doubted.* 

(a)  Attley  v.  Reynolds,  Str.  915 ;  and  (c)  Per  Ld.  Denman,  C.  J.,  in  Wake- 

see  Scavfe  v.  Haliyax,  7  M.  &  W.  288 ;  field  v.  Newbon,  13  Law  J.  (N.  S.)  Q.  B. 

AMhmole  V.  Wainwright,  2  Q.  B.  837  ;  2  260,  citing  Parker  y.  The  Great  Western 

G.  &  D.  21 7.  Railway  Company,  13  Law  J.  (N.  S.)  C.  P. 

{b)  SeeFitzroyT.  Gtoillim,  1  T.  R.  153,  105. 
as  to  the  necessity  of  a  tender  of  the  money 


(35)  ''  For  nothing  having  been  sud  at  the  time  when  the  money  was 
lent,  as  to  the  quantum  of  interest  which  should  be  paid  for  the  loan  of  it, 
the  law  must  determine  that  matter ;  and  the  broker  having  possessed  him- 
self of  the  pawn,  upon  the  implied  contract  to  restore  it  upon  the  principal 
and  legal  interest  being  tendered,  the  increase  of  the  demand  beyond  what 
he  must  be  supposed  to  have  contracted  for,  and  what  the  law  prescribes,  is 
a  fraud ;  and  the  detention  of  the  pledge,  until  such  demand  is  satisfied,  is 
a  force,  which  might  well  induce  the  plaintifP  to  pay  his  money,  and  make 
such  payment  involuntary."     Arg.  MSS. 

*  See  also  Tregoning  v.  Attenborough,  7  Bingh.  97,  where  Tindal,  C.  J.,  said  the  case 
of  Fitzroy  y.  GwiUim  can  scarcely  be  supported  in  point  of  law,  because  under  the 
statute  of  Anne  every  contract  for  more  than  5^  per  cent,  interest  is  absolutely  vend.  See 
also  Hargr eaves  v.  Hutchinson,  2  A.  &£.  13.  j 
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any  difltmciion  in  this  respect  between  a  deed  and  an  agreement 
not  under  seal  (d). 

6.  Where  contracts  or  transactions  are  prohibited  by  positive 
statutes,  for  the  sake  of  protecting  one  set  of  men  from  another,  if 
money  is  paid  upon  such  contracts  by  the  one,  who  from  their  situation 
and  condition  are  liable  to  be  oppressed  and  imposed  upon  by  the  other, 
the  party  paying  is  not  considered  as  standing  in  pari  delicto  ;  and  in 
fiirtherance  of  these  statutes,  the  person  injured,  after  the  trans- 
action is  finished  and  completed,  may  bring  his  action  and  defeat 
the  contract.  A  creditor  {e)  refused  to  sim  the  certificate  of  a 
bankrupt,  unless  a  sum  of  money  was  given  him  by  a  friend  of  the 
bankrupt.  The  friend  gave  the  money,  and  the  creditor  in  con- 
sequence signed  the  certificate.  It  was  holden,  that  this  money 
might  be  recovered  in  an  action  for  money  had  and  received  (36)  ; 
for  the  party,  who  insisted  on  payment,  was  acting  with  extortion, 
and  oppressively,  and  in  the  teeth  of  that  which  he  had  agreed  to 
accept.     See  Bayley  J.,  in  Smith  v.  Cuff^  6  M.  &  S.  165,  6. 

In  the  preceding  case,  and  in  Lowry  v.  Bourdieu,  Doug.  471, 
Lord  Jtfansfieldy  C.  J.,  expressed  an  opinion,  that  the  same  principle 
applied  to  cases  upon  usurious  contracts,  where  the  debtor  might 
recover  from  the  creditor  all  beyond  legal  interest,  in  an  action  for 
money  had  and  received,  because  the  parties  did  not  stand  in  pari 
delicto,  and  denied  the  authority  of  Tomkins  v.  Bamet^  Skinn.  411, 
and  Sfdk.  22,  where  a  contrary  opinion  had  been  holden  at  Nisi 
Prins  by  Holt^  C.  J.,  according  to  Skinner's,  and  by  ISreby,  C.  J., 
according  to  Salkeld's  Report. 

The  same  principle  was  recognized  in  the  following  case :  An 
action  for  money  had  and  received  was  brought  to  recover  a  sum  of 
mone]^,  as  bavins  been  unduly  obtained  by  the  defendant  from  the 
plaintiff  (/),  under  an  agreement  to  compromise  a  qui  tam  action 
for  penalties  of  usury,  (which  had  been  brought  by  the  defendant 
gainst  the  plaintiff,)  on  the  ground  of  certain  usurious  transac- 
tions, which  had  taken  place  between  the  plaintiff,  Williams,  and 
one  Eagleton.  The  sum  sought  to  be  recovered  was  the  amount  of 
the  debt  which  had  been  owmg  from  Eagleton  to  Hedley  and  his 

(^  Skwie  T.  Bca/e,  3  P.  &  D.  597 ;  11  the  principle  of  this  case,  hy  Buller^  J.  in 

A.  &S.  983.  Nerot  y.  WalUteej  3  T.  R.  25. 

(e)  amith  V.  Bromley,  Dong.  696,  n.,  (/)  Williaim  v.  Hedley,  8  East,  378. 

and  BttlL  N.  P.  133.    See  an  application  of  See  Wood  v.  Orimwood,  10  B.  &  C.  686. 


(36)  The  plaintiff  first  brought  his  action  against  the  agent  who  trans- 
acted the  business  for  the  creditor,  and  had  in  fact  received  the  money ; 
but  as  it  appeared  that  the  agent  had  actually  paid  over,  or  accounted  for, 
the  money  to  his  principal.  Lord  Mansfield,  C.  J.,  was  of  opinion,  that 
the  action  would  not  lie  against  the  agent,  and  the  plaintiff  was  nonsuited. 
Doug.  696,  n.  See  further,  on  the  subject  of  payment  to  agents,  post, 
p.  102. 
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partner ;  and  tbe  juiy,  to  whom  the  onestion  iras  left  «t  the  trial, 
found  that  the  payment  of  this  debt  of  Eagleton  hy  the  phmtiff  to 
the  defendant,  wafi  obtained  frcon  the  plaintiff  under  the  terror  of 
the  above-mentioned  action  of  usury  brought  by  the  defendant,  aad 
then  depending  against  him,  and  uux>i^h  the  means  of  an  agree- 
ment between  the  parties  to  compromise  that  action;  and  the 
plaintiff  thereupon  recovered  a  verdict  against  the  defendant  fmr  the 
amount  of  the  money  he  had  so  obtained  from  him.  Upon  the 
authority  of  Smith  v.  Brcmley  and  Jaques  v.  Oolighily^  as  applied 
to  the  preceding  facts,  and  founding  themselves  upon  the  distinction 
taken  and  relied  upon  in  those  cases,  in  favour  of  the  party  for 
whose  ben^t  the  provisions  of  the  law,  which  had  been  viidated, 
were  peculiarly  made,  and  of  whose  situation  advantage  had  been 
unduly  taken,  the  court  were  of  opinion,  that  this  action  was,  under 
the  circumstances  of  this  case,  maintainable. 

The  eases  of  Shwe  v.  Webby  1  T.  R.  732,  and  Bcurfidd  v.  Gauh 
landy  6  East,  241 ,  (on  the  Annuity  Act,)  furnish  a  fartket  illustra- 
tion of  the  same  principle.  See  also  Clarke  v.  Shee^  Cowp.  197  (^), 
where  a  clerk  of  the  plaintiff  had  received  money,  and  negotiable 
notes,  from  the  plaintiff's  customers,  and  paid  them  over  to  the 
defendant  as  premiums  for  illegal  insurances  in  the  lottery,  it  was 
holden,  that  the  plaintiff,  upon  identifying  the  property,  might  re- 
cover it  in  an  acti<m  for  money  had  and  received ;  for  the  plaintiff 
was  not  particeps  criminis,  and  the  money  had  come  to  the  de- 
fendant's hands  iniquitously  and  illegally  in  breach  of  the  statute. 

One  who  has  voluntarily  offered  to  pay  a  sum  of  money  for  the 
use  of  the  poor  of  the  parish  (A),  in  order  to  avoid  a  prosecution  by 
a  magistrate  upon  a  charge  of  having  instigated  the  escape  of  a 
prisoner  in  custody  for  a  misdemeanor,  which  offer  was  consented 
to  by  the  magistrate,  and  the  money  accordingly  paid  by  the  party 
to  the  master  of  the  workhouse,  (or  ihe  use  oif  the  pocNr,  may 
countermand  the  application  of  the  money  before  it  is  so  applied, 
and  may  recover  it  back  in  an  action  for  money  had  aad  received. 

Where  defendant,  being  a  creditor  of  plaintiff,  entered  into  a 
composition  deed  with  the  other  creditors  to  receive  10«.  in  the 
pound,  under  an  agreement  with  the  plaintiff^  that  he,  plaintiff, 
would  give  defenduit  his  promissory  notes  for  the  remainder  of 
the  debt,  which  notes  were  accordingly  given,  and  the  composition 
was  paid  to  defendant,  and  he  negotiated  the  notes,  the  holder  of 
one  of  which  enforced  payment  from  plaintiff  bv  action ;  it  was 
holden  (i),  that  plaintiff  might  recover  back  the  amount  from 
defendant  in  an  action  for  money  had  and  received  ;   for  this  was 

(^)  See  amie,  p.  85,  Jaque§  v.  GoHghUy,  Turner  v.  HooU,  Dow.  &  Bj.  N.  P.  C.  27, 

2  Bl.  R.  1073,  and  Jaquet  y.  Withy,  1  H.  S.  P. ;  both  reUed  on  in  Ahager  t.  SpaU 

Bl.  65.  ding,  4  Bingh.  N.  C.  410 ;  and  Hwion  ▼. 

(A)  Taylor  y.  Lendey,9  East, 49.  »Uey,  11  M.  &  W.  492.    But  see  Wtktn 

(0  Smith  y.  Cuff,   6    M.  &  S.   160 ;  y.  Bay,  10  A.  &  £.  87. 
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not  a  case  of  par  delictnan^  but  of  oppression  on  one  side  and  snb- 
missioD  <Hi  the  other ;  and  this  might  be  considered  as  money  paid 
to  the  order  of  the  defendant,  or,  in  other  words,  money  had  and 
received  by  him  through  the  medium  of  the  person  to  whom,  by  has 
order,  it  was  paid. 

7.  Where  money  has  been  paid  by  one  of  two  parties  to  an 
illegal  contract  to  a  third  person,  for  the  nse  of  the  other  party,  an 
action  for  money  had  and  received  will  lie  asainst  such  third  person 
to  recover  it.  As,  where  money  was  paid  by  an  underwriter  to 
a  broker  for  the  use  of  the  assured  on  an  illegal  contract  of  insur- 
ance (A),  it  was  holden,  that  the  assured  might  recover  the  money 
fiom  the  broker,  on  the  ground  that  the  brcS^er  could  not  insist  on 
the  illegality  of  the  contract  as  a  defence,  the  obligation  on  him 
arising  out  of  the  fact  of  the  money  having  been  received  by  him 
to  the  use  of  the  plaintiff  which  created  a  promise  in  law  to  pay. 
Farmer  v.  Russdl,  1  Bos.  &  Pal.  296,  S.  P.,  in  which  ease,  BuUer, 
J.,  said,  that  the  knowledge  and  participation  of  the  defendant  in 
the  lUeeal  contract  could  not  make  any  difference  in  an  action  for 
money  had  and  received,  which  was  not  founded  on  the  illegal  con- 
tract, but  on  a  ground  totally  distinct  from  it.  Heathy  J.,  said, 
the  ^stinction  was,  that  whether  the  consideration  was  good  or 
bad,  a  man  might  recover  his  own  money,  though  not  that  of 
another  person.  See  further  on  this  point,  McGregor  v.  Lowe^ 
By.  &  Mo.  57,  Abbott,  C.  J.  In  Faikriey  v.  Reynous  and  Rich- 
ardum^  4  Burr.  2069,  it  was  holden,  that  the  plamtiff  was  entitled 
to  recover  upon  a  bond  given  by  the  defendants  to  secure  the  re- 
payment of  a  sum  of  money  paid  by  the  plaintiff  to  a  thk'd  person  oo 
aeoomit  of  the  defendants,  on  a  settlement  of  stoek-jobbmff  differ- 
enoes.  The  authority  of  this  decision,  however,  was  doubted  in 
Aubert  v.  Maze^  2  Bos.  &  Pul.  371;  and  in  Cannon  v.  Bryce^ 
3  B.  &  A.  179,  it  was  holden,  that  money  lent  for  the  express 
purpose  of  settling  losses  on  illegal  stock-jobbing  transactions,  and 
so  applied  by  the  borrower,  could  not  be  recovered  back,  although 
the  lender  was  no  party  to  the  stock-jobbing.  Cannan  v.  Bryce 
was  recognized  in  M^Kinnell  v.  Robinson^  S  M.  &  W.  441 :  and  in 
Tke  Gas  Light  and  Coke  Company  v.  Turnery  5  Bingh.  N.  C.  677 ; 
6  Bingh.  N.  C.  324,  on  error.  "  In  the  case  of  M'Kinnell  v.  Bo- 
biMSonj  it  was  held,  and  I  think  properly  held,  that  money  lent  to 
play  at  an  illegal  game  could  not  be  recovered.  This  was  decided 
on  the  principle  that  money  lent  for  the  purpose  of  enabling  the 
party  to  do  an  illegal  act,  and  this  with  the  knowledge  of  the  lender, 
ooold  not  be  made  the  foundation  of  an  action."  Per  Lord  Lynd- 
hmrttj  C,  in  Qwarrier  v.  ColstwL,  1  PhiiL  151. 

Where  the  money  does  not  appear  to  have  been  actually  paid 
into  the  hands  of  the  defendant  (/),  but  only  an  account  stated 
between  him  and  the  other  party  to  the  illegal  contract,  in  which 

W  TVmmf  T.  ^liot,  1  Bob.  &  Pul.  S.  (/)  Edyar  ▼.  bowler ^  8  East,  222. 
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the  defendant  has  given  credit  to  such  party  for  the  money,  the 
court  will  not  sustain  the  plaintiffs  demand ; .  for  by  so  doing  they 
would  compel  the  execution  of  an  illegal  contract,  as  if  it  were  a 
legal  one  (37). 

8.  Where  money  is  paid  by  one  of  two  parties  to  an  illegal  con- 
tract to  the  other  (38),  in  a  case  where  both  parties  may  be 
considered  as  participes  criminis,  an  action  cannot  be  maintained, 
after  the  contract  is  executed,  to  recover  the  money ;  for  in  pari 
delicto  potior  est  conditio  defendentis  (39)' 


(37)  Lord  EUenborou^h,  C.  J.,  observed,  that  in  cases  of  illegal  trans- 
actions, the  money  may  always  be  stopped  while  it  is  in  transitu  to  the 
person  who  is  entitled  to  receive  it. 

(38)  This  rule  is  confined  to  the  case  of  money  paid  by  one  of  the  parties 
to  the  other,  as  will  appear  from  the  7th  rule,  and  from  the  decision  of 
Cotton  V.  Thurland,  5  T.  R.  405.  That  was  an  action  for  money  had 
and  received,  to  recover  a  sum  of  money  which  had  been  deposited  by  the 
plaintiff,  as  his  share  of  a  stake,  in  the  defendant's  hands,  upon  the  event 
of  a  boxing-match  between  the  plaintiff  and  another  person.  The  court 
were  of  opinion  that  the  action  would  well  lie :  Lord  Kenyan,  C.  J.,  ob- 
serving, that  the  action  was  brought  not  against  one  of  the  parties  laying 
the  wager,  but  a  stake-holder.  *'  If  the  defendant  had  paid  his  money 
over  to  the  winner,  perhaps  he  would  not  have  been  answerable  in  this 
action ;  but  here  the  money  is  still  in  the  defendant's  hands,  and  therefore 
I  think  the  plaintiff  may  recover  it  from  him."  Grose,  J.,  concurred  in 
opinion  with  Lord  Kenyon,  relying  on  the  case  of  Wilkinson  v.  Kitchin, 
Lord  Raym.  89.  See  further  on  this  point.  Smith  v.  Bickmore,  4  Taunt. 
474,  recognizing  and  adopting  Cotton  v.  Thurhmd,     Tenant  v.  ElUot,. 

1  Bos.  &  Pul.  3,  and  Farmer  v.  Russell,  1  Bos.  &  Pul.  296,  and  tmte, 
p.  91,  establishing  the  same  doctrine,  that  money  received  by  a  third  person, 
not  a  party  to  the  illegal  contract,  may  be  recovered  before  it  is  paid  over. 
But  it  is  now  a  settled  rule,  that  when  a  wager  has  been  laid  on  the  event 
of  a  boxing-match,  either  party  may  recover  his  own  stake  from  the  holder, 
even  where  the  money  has  been  paid  over  before  action  brought,  if  it  has 
been  pwd  over  without  authority  from  the  party,  and  in  opposition  to  his 
desire.  Hastelow  v.  Jackson,  8  B.  &  C.  221 ;  recognized  by  Bayley,  B.,  in 
Hods<m  V.  Terrill,  1  Cr.  &  M.  804  ;  3  Tyr.  936.    See  Marry  at  v.  Broderick, 

2  M.  &  W.  369.    Goldsmith  v.  Martin,  4  M.  &  Gr.  5  ;  4  Scott,  N.  R.  620. 

(39)  It  must  be  admitted,  that  the  case  of  Lacaussade  v.  White,  7  T.  R. 
535,  militates  against  this  position.  There,  money  paid  on  an  illegal 
wager  was  recovered,  after  the  event  upon  which  the  wager  proceeded  had' 
terminated  against  the  plaintiff,  the  court  holding  it  more  consonant  to 
soimd  policy  to  permit  money  paid  on  an  illegal  consideration  to  be 
recovered  by  the  party  paying  it,  than  by  denying  the  remedy  to  give 
effect  to  the  illegal  contract.  But  Le  Blanc,  J.,  in  Fandyck  v.  Hewitt,  1 
East's  R.  98,  said  that  the  ground  of  the  determination  in  Laccmssade  v; 
White  had  been  very  much  canvassed  in  Hovoson  v.  Hancock,  8  T.  R.  575. 
And  Lawrence,  J.,  in  Williams  v.  Hedley,  8  East,  382,  n.,  appears  to  have 
considered  Lacaussade  v.  White,  as  overruled  by  Howson  v.  Hancock.   And 
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There  is  a  sound  distinction  between  contracts  execated  and  exe- 
cutory ;  and  if  an  action  is  brought  to  rescind  a  contract,  you  must 
do  it  while  the  contract  remains  executory.  Per  Buller^  J.,  in 
Lowry  v.  Bourdieu^  Doug.  46S.  Heathy  J.,  in  Tappenden  v.  i2an- 
dall,  2  Bos.  &  Pul.  471,  speaking  of  the  preceding  observation  of 
Buller,  J.,  said,  that  it  seemed  to  him  that  the  distinction  between 
contracts  executory  and  executed,  if  taken  with  those  modifications 
which  Mr.  J.  Buller  would  necessarily  have  applied  to  it,  was  a 
sound  distinction ;  that  undoubtedly  there  might  be  cases  where  the 
contract  might  be  of  a  nature  too  grossly  immoral  for  the  court  to 
enter  into  any  discussion  of  it,  as  where  one  man  has  paid  money  by 
way  of  hire  to  another  to  murder  a  third  person ;  but  where  nothing 
of  that  kind  occurred,  he  thought  there  ought  to  be  a  locus  pcBui- 
tentuB^  and  that  a  party  should  not  be  compelled  against  his  will  to 
adhere  to  the  contract.  Rooke^  J.,  in  the  same  case,  2  Bos.  &  Pul. 
471,  said,  that  he  wished  it  to  be  understood,  that  he  fully  acceded 
to  the  doctrine  laid  down  by  Mr.  J.  Buller  respecting  contracts  exe- 
cutory and  executed.  ^^  In  Tappenden  v.  Randall^  the  court  consi- 
dered the  distinction  between  contracts  executed  and  executory  as 
established ;  the  judges  all  make  that  distinction ;  it  is  not  called  in 
aid ;  it  is  the  ground  of  their  judgment."  Per  Sir  J.  Mansfield^ 
C.  J.,  in  Auhert  v.  Walsh^  3  Taunt.  281.  Agreeably  to  this  dis- 
tinction was  the  case  of  Walker  v.  Chapman  (stated  by  Buller ^  J., 
in  Lowry  v.  Bourdieu,  Doug.  471).  A  sum  of  money  had  been  paid 
in  order  to  procure  a  place  m  the  customs ;  the  place  had  not  been 
procured,  and  the  party  who  had  paid  the  money  having  brought  an 
action  to  recover  it  back,  it  was  holden  that  he  should  recover ;  be" 
cause  the  contract  remained  executory.  See  9\soWilkin8on  v.  Kitchin, 
Lord  Baym.  89  ;  Pickard  v.  Bonner^  Peake's  N.  P.  C.  221 ;  and 
Aubert  V.  Walsh^  3  Taunt.  277.  As  to  what  shall  be  notice  of  re- 
scinding the  contract,  see  4  Taunt.  290.  The  reader,  however, 
should  be  apprised,  that  there  is  a  case  in  which  the  circumstances 
were  similar  to  those  in  Walker  v.  Chapman^  and  yet  the  decision 
was  different.  The  case  alluded  to  is  that  of  Norman  v.  Cole,  C.  B. 
Middx.  Sitt.  after  M.  T.  41  Geo.  III.,  3  Esp.  N.  P.  C.  253.  There 
I.  S.  being  under  sentence  of  death  in  Newgate,  the  plaintiff  was 
prevailed  upon  to  lodge  a  sum  of  money  in  the  hands  of  the  defen- 
dant, to  be  applied  to  the  purpose  of  procuring  him  a  pardon.  The 
pardon  not  having  beenprocured,  an  action  was  brought  to  recover 
the  money ;  but  Lord  JEldon,  C.  J.,  was  of  opinion,  that  the  action 
was  not  maintainable ;  that  where  a  person  interposed  his  interest 
and  good  offices  to  procure  a  pardon,  it  ought  to  be  done  gratuitously, 
and  not  for  money ;  the  doing  an  act  of  that  description  should  pro- 
ceed from  pure,  and  not  from  pecuniary  motives. 


Mansfield,  C.  J.,  delivering  the  opinion  of  the  court  in  Auhert  v.  Walehy 
3  Taunt.  284,  speaks  to  the  same  effect. 
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The  plaintiiF  and  defendant  had  laid  a  waeer  on  the  event  of  a 
horse-race  (m),  prohibited  by  stat.  13  Geo.  II.  c.  19,  s.  2  (n),  and 
deposited  the  money  in  the  hands  of  the  defendant ;  the  money  was 
paid  over  to  him^  with  the  consent  of  the  plaintiff  who  afterwards 
brought  an  action  to  recover  it ;  but  it  was  holden,  that  it  would 
not  he ;  for  although  the  law  would  not  have  enforced  the  payment 
of  it,  yet  having  been  paid,  it  was  not  against  conscience  for  the 
defendant  to  retain  it  (40). 

The  plaintiff  and  defendant  (o),  who  were  lottery-office  keepers, 
entered  into  an  agreement  mutually  to  insure  the  number  of  a  ticket 
with  each  other,  upon  condition  that  he  whose  number  should  be 
drawn  on  the  day  next  following  the  agreement,  should  receive  from 
the  other  an  undrawn  ticket,  or  the  value  of  it ;  the  defendant's 
number  being  drawn,  he  chose  the  value  of  it,  and  received  the  same 
from  the  plaintiff;  the  agreement  having  been  continued,  the  plain- 
tiff's number  was  drawn,  but  the  defendant  refused  to  give  the 
plaintiff  either  an  undrawn  ticket  or  the  value,  whereupon  the  plain- 
tiff brought  an  action  for  money  had  and  received,,  to  recover  the 
sum  which  he  paid  to  the  defendant  on  his  number  being  drawn  ;  it 
was  holden,  that  the  action  would  not  lie,  because  the  plaintiff  was 
not  only  in  pari  delicto^  but  also  stood  in  the  light  of  that  species  of 
insurer,  from  whom  the  statute  meant  to  protect  the  unwary. 

The  plaintiff  executed  an  indenture  of  apprenticeship,  (to  which 
was  appended  a  printed  notice  for  the  insertion  of  th^  premium, 
&c.  under  stat.  5  Geo.  III.  c.  46,  s.  19,)  by  which  she  bound  her 
son  apprentice  to  the  defendant,  and  ^e  paid  the  defendant  a 
premium.  The  indenture  did  not  contain  any  statement  respecting 
the  premium,  and  was  not  stamped ;  by  reason  of  which  omissions 
the  indenture  was  void.  The  plaintiff  sought  to  recover  the  pre- 
mium, on  the  ground  that  the  indenture  being  void,  the  money  was 
paid  without  consideration.  But  it  was  holden  (p),  that  she  could 
not  recover,  inasmuch  as  she  had  lent  assistance  to  the  defendant  in 
giving  effect  to  unlawful  purposes  for  defrauding  the  revenue. 

In  like  manner,  where  an  assurance  was  made  on  a  ^p  (;),  be- 

!m)  Howson  v.  Hancock,  8  T.  R.  575.  (o)  Broummff  v.  Morris,  Cowp.  792. 

fi)  So  much  of  this  act  as  rdates  to  (p)  Stokes  v.  Twitehen,  8  Taunt.  492. 

hone-racing  is  now  repealed,  by  stat.  3  &  {q)  Lowry  t.  Bourdieu,  Doug.  467. 
4  Vict,  c  5. 


(40)  If  A.  agree  to  nve  B.  money  for  doing  an  iU^al  ac^  B.  cannot 
(although  he  do  the  act)  recover  the  money  by  an  action :  yet  if  the  money 
be  paid^  A.  cannot  recover  it.  Webb  v.  Bishop,  Gloucester  Lent  Assizes^ 
1731,  coram  Reynolds,  Ch.  B.,  BuU.  N.  P.  16,  132.  If  plaintiff,  who  by 
defendant's  authority  has  laid  illegal  bets  in  defendant's  name,  upon 
losing,  pays  them  withaut  an  express  direction  to  do  so,  he  cannot  noovor 
the  amount  from  the  defendant  afterwards.    Clayton  v.  DiUy,  4  Taunt.  165. 
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longiog  to  a  Britiah  subject,  without  interest,  (which  is  iUeffal  hj 
siait.  19  Geo.  II.  c.  37,)  it  was  holden,  that  the  assured  could  not 
recover  the  premium,  after  the  ship  had  arrived  safe :  for  the  court 
will  not  interfere  to  assist  either  party,  where  they  are  in  pari 
delicto.  On  the  same  principle  it  was  adjudged  (r),  tnat  a  premium 
psud  by  the  plaintiff  on  a  re-assurance  of  a  ship,  (void  by  stat.  19 
Geo.  II.  c.  37,)  could  not  be  recovered  in  an  action  for  money  had 
and  received  after  the  ship  had  been  captured.  In  like  manner  it 
has  been  holden  («),  that  the  premium  paid  on  an  illegal  assurance 
to  cover  a  trading  with  the  enemy,  cannot,  after  the  risk  has  been 
run,  be  recovered  back  again,  although  the  underwriters  could  not 
have  been  compelled  to  make  good  the  loss.  So  where  the  plaintiff 
had  insured  colonial  produce  (t)  on  a  voywe  from  the  West  Indies 
for  Gibraltar,  and  the  ship,  on  board  which  the  goods  were  laden, 
was  lost  by  the  perils  of  the  seas,  it  was  holden,  that  the  premium 
could  not  be  recovered ;  because  colonial  produce  cannot  legally  be 
shipped  from  the  British  West  Indies  for  Gibraltar,  and  conse- 
quently the  insurance  was  illegal.  And,  as  every  person  must  be 
taken  to  be  cognizant  of  the  law,  the  ignorance  of  the  assured,  at 
the  time  when  the  assurance  was  made,  that  the  insurance  was 
iD^al,  will  not  avail  him.  And  this  rule  holds  even  in  cases  where 
the  premium  is  psud  by  a  foreigner  (u),  although  the  policy  is  illegal 
by  tne  municipal  law  of  this  country  only  (x\  and  not  by  the  law 
of  the  country  to  which  the  foreigner  belongs ;  because  the  rigour 
of  our  great  political  relations  ought  not  to  be  relaxed  in  favour  of 
foreigners  offending  against  them,  and  there  is  very  little  reason  to 

}>reBume  ignorance  of  laws  peculiarly  applicable  to  the  subjects  of  a 
breign  state.  But  where  an  insurance  had  been  made  on  goods,  at 
and  from  a  port  in  Russia  to  London,  by  an  agent  residing  here  for 
a  Russian  subject  abroad,  which  insurance  was  in  fact  made  after 
the  commencement  of  hostilities  by  Russia  against  this  country,  but 
before  the  knowledge  of  it  here,  and  after  the  ship  had  sailed,  and 
been  seized  and  coniBscated,  it  was  holden,  that  the  policy  was  void 
in  its  inception  ;  but  that  the  agent  of  the  assured  was  entitled  to 
a  return  of  the  premium  paid,  under  ignorance  of  the  fact  of  such 
hostilities  (y).  So  where  a  license  was  obtained  and  insurance 
effected  from  Riga  to  Hull,  on  goods  the  produce  of  Russia,  on 
board  a  Swedish  ship,  but  the  ship  sailed  three  days  before  the  let- 
ter directing  the  license  to  be  obtained  reached  the  agent,  the  letter 
having  been  delayed  by  contrary  winds  beyond  the  usual  time,  and 
the  license  was  obtained  two  days  afterwards,  and  the  insanoce 
effected  subsequently  to  that :  it  was  holden  (z),  on  the  same  prin- 

r)  Anireey.  JTe/cJI«r,  3  T.  R.  266.  also  repealed  by  3  &  4  Will.  lY.  c.  50. 

t)  Vandyek  t.  Hewitt,  1  East's  R.  97.  The  present  Nayigation  Act  is  the  3  &  4 

(0  iMbboekyi.  Poit$,  7  East,  449.  WilL  IV.  c.  M,  uoaaded  by  4  &  5  Will. 

(»)  Andree  t.  Fletehir,  3  T.  R.  266,  and  IV.  c.  89,  s.  11. 

Mmrch  y.  Abel,  3  Bos.  &  Pul.  35.  {tf)  Oom  v.  Brvee,  12  East,  225. 

(x)  Stat.  12  Car.  II.  c.  18,  s.  1,  now  re-  (z)  Hentigy,  Staniforth,  5  M.  &  S.  122. 
poOed  by  6  Geo.  IT.  c  106,  which  was 
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ciple  as  in  the  foregoing  case,  that  though  the  voyage  was  in  its  in- 
ception illegal,  being  contrary  to  12  Car.  II.  c.  18,  s.  S,  nevertheless 
the  assured  might  recover  back  the  premium. 

9.  Where  the  contract  is  not  malum  in  se,  nor  prohibited  by  any 
positive  law,  but  is  of  such  a  nature  that  it  cannot  be  put  in  force, 
merely  because  it  would  be  inconvenient  that  the  merits  of  the  ques- 
tion should  be  publicly  discussed,  in  such  case,  while  the  contract 
remains  executory,  money  paid  upon  it  by  one  of  the  parties  to  the 
other  may  be  recovered.  A.,  in  consideration  of  a  sum  of  money 
paid  to  him  by  B.  (a),  gave  a  bond  conditioned  for  the  payment  of  an 
annuity  to  B.  until  A.  should  make  it  appear  to  the  satisfaction  of 
B.  that  the  hop  duties  should  amount  to  such  a  sum  in  any  one  year. 
Before  the  day  on  which  the  first  payment  of  the  annuity  was  to 
have  taken  place,  and  before  any  payment  had  been  made,  B. 
applied  to  A.,  stating  that  he  considered  the  bond  to  be  illegal  (41), 
and  demanded  a  return  of  the  consideration,  which  having  been 
refused,  B.  brought  an  action  against  A.  for  money  had  and  re- 
ceived :  it  was  holden,  that  it  would  well  lie ;  JRooke^  J.,  observing, 
that  ^'  there  was  nothing  criminal  in  this  contract,  nor  had  it  been 
executed,  nor  was  this  a  case  where  money,  which  has  been  paid 
over  by  a  stake-holder,  was  sought  to  be  recovered."  A  party  who 
had  contributed  to  a  proposed  tontine  scheme  was,  on  the  aban- 
donment of  the  project,  allowed  to  recover  (b)  his  contribution 
from  the  director ;  the  scheme  not  being  within  the  Bubble  Act, 
6  Geo.  I.  c.  18  (c).  So  where  A.  had  sold  shares  to  B.  in  a  pro- 
jected joint  stock  company,  wherein  nothing  was  to  be  done  until 
the  sanction  of  the  legislature  was  obtained ;  it  was  holden  (d)y  that, 
the  undertaking  having  been  abandoned  before  any  thing  was  done 
pursuant  to  the  project,  B.  might  recover  from  A.  the  money  paid 
for  the  shares. 

10.  The  proprietor  of  cattle  wrongfully  distrained  damage  fea- 
sant (e)j  who,  although  insisting  on  a  right  of  common,  has  paid 
money  for  the  purpose  of  having  his  cattle  re-delivered  to  him, 
cannot  recover  that  money  in  an  action  for  money  had  and  received : 
1.  because  such  a  mode  of  proceeding  would  impose  great  difficul- 
ties on  the  defendant,  by  not  apprising  him  of  what  he  was  to 
defend :  2.  because  the  law  has  provided  two  specific  remedies  for 
trying  questions  of  this  kind,  namely,  actions  of  replevin  and 
trespass  (42). 

(a)  Te^enden  v.  Randall,  2  Bos.  &  Pul.  (c)  Repealed  by  stat.  6  Geo.  IV.  c.  91. 
467.                                                                     (cf)  Kempwn  v.  Saundertf  4  Bingh.  5. 

(b)  NockeU  y.  Croiby,  3  B.  &  C.  814.  (e)  Lindtm  v.  Hooper,  Cowp.  414. 


(41)  Wagers  on  amount  of  the  hop  duties  are  neither  illegal  nor  im- 
moral, but  the  courts  refuse  to  enforce  them,  on  account  of  pubHc  incon- 
venience.    See  Shirley  v.  Sankey,  2  Bos.  &  Pul.  130. 

(42)  In  Jnscomb  v.  Shorey  1  Campb.  285,  it  was  holden  by  Sir  /. 
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In  the  foregoing  case,  the  right  of  common  was  in  dispute  at  the 
time  when  the  action  for  money  had  and  received  was  brought  to 
recover  the  money  paid  for  the  release  of  the  cattle ;  the  defendant, 
who  had  distrained  the  plaintiff's  cattle,  agreed  to  return  the  money 
if  the  plaintiff  should  make  out  his  right,  and  the  action  was  brought 
to  try  the  right.  But  where  it  appeared  that  the  plaintiff  had, 
from  time  to  time,  paid  rent  to  the  aefendants  for  premises  which 
he  held  of  them  ;  and  it  afterwards  turned  out  that  the  defendants 
had  no  title,  and  the  plaintiff  was  ejected  and  compelled  to  pay  the 
mesne  profits  for  the  time  during  which  he  had  held  of  the  de- 
fendants ;  it  was  holden  (/),  that  an  action  for  money  had  and 
received  would  lie  to  recover  the  rent  which  the  plaintiff  had  so 
paid  to  the  defendants ;  but  in  this  case  it  did  not  appear  that  the 
defendants,  either  at  the  time  when  this  action  was  brought,  or  at 
the  trial,  claimed  to  have  any  title  to  the  land. 

Where  an  action  for  money  had  and  received  was  brought  against 
an  overseer  of  the  poor  (^),  to  recover  money  in  his  hfmds,  which 
had  been  levied  by  a  sale  of  the  plaintiff's  goods  on  a  conviction 
which  was  afterwards  quashed,  the  court  held,  that  the  action  was 
maintainable  for  the  clear  money  produced  by  the  sale  of  the  goods : 
for  the  plaintiff  might  waive  the  tort,  and  sue  for  the  money  really 
dne.  So  if  a  revenue  officer  seize  goods  as  forfeited  (A),  which  are 
not  liable  to  seizure,  and  take  money  of  the  owner  to  release  them 
the  owner  may  recover  back  the  money  in  an  action  for  money  had 
and  received  (43). 

if)  NtwwfBM  y,  Orakam  tmd  miother,      cited  inCowp.  419,  and  1  T.  R.  387. 
lOB.  &C.  234.  (A)   /m»^  v.  FHi^on,  4  T.  R.  485.   But 

(g)  FeUham  y.  Terry,  Ball.  N.  P.  131,      see  AiUe  v.  Backhowe,  3  M.  &  W.  633. 

MoMfield,  whose  opinion  was  aftervrards  recognized  by  the  court,  that  an 
action  on  the  case  would  not  lie  for  detaining  cattle  distrained  damage 
feasant,  after  a  tender  of  amends,  such  tender  not  having  been  made  until 
after  the  hnpounding. 

(43)  A  question  arose  in  this  case,  whether  the  officer  was  entitled  to  a 
month's  notice,  before  the  action  was  brought,  under  stat.  23  Geo.  III. 
c.  70,  s.  30,  in  order  to  give  him  an  opportunity  of  tendering  amends. 
The  court  decided  that  he  was  not ;  Grosey  J.,  observing,  that  the  act  was 
confined  to  actions  of  trespass  or  tort,  and  did  not  extend  to  an  action  of 
assumpsit,  4  T.  R.  487,  cited  by  Lord  EUenhoroughy  C.  J.,  in  Wallace 
V.  Smithy  5  East,  122.  But  see  Greenway  v.  Hurd,  4  T.  R.  553,  where, 
an  excise  officer  having  levied  duties  under  an  act  which  was  repealed  at 
the  time  when  the  duties  were  levied,  Lordjiuenyon,  C.  J.,  expressed  an 
opinion,  that  the  officer  was  entitled  to  notice,  although  the  plaintiff  sued 
in  assumpsit;  because  the  defendant  acted  as  an  officer  of  the  excise 
when  he  received  the  money,  and  the  plaintiff  paid  it  to  him  in  that  cha- 
racter. There  was,  however,  another  point  in  the  case,  and  it  does  not 
appear  clearly  on  which  the  case  was  ultimately  decided.  See  TJm^helby 
V.  M'Lean^  1  B.  &  A.  42,  where  assumpsit  for  money  had  and  received 
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A  sherifiTs  officer  had  wrongfully  deizcid,  under  ^  ju  fa.  Agvinst 
A.y  a  horse  belonging  to  B.  The  horse  was  sold  by  the  sheriff,  and 
the  money  paid  over  to  the  officer ;  B.  brought  an  action  against 
the  officer  for  money  had  and  received.  It  appeared,  that  the  horse 
had  belonffed  to  B/s  husband,  but  that,  after  his  death,  she  had 
provided  for  its  keep.  No  letters  of  administration  were  pro* 
duced.  It  was  hdden  (i),  that  this  was  sufficient  evidence  against 
a  wrong-doer  to  entitle  her  to  recover  in  an  action  for  monqr  had 
and  received. 

II.  In  cases  where  the  contract  is  legal,  the  plaintiff  caimot 
recover  on  the  general  counts  in  an  action  of  assumpsit,  while  the 
contract  remains  open  and  not  rescinded  by  the  defendant;  the 
only  remedy  is  on  the  special  agreement.  As  where  the  defendant 
sold  a  horse  to  the  plaintiff  with  a  warranty  of  soundness  (A),  and 
the  horse  proved  unsound  ;  the  plaintiff  tendered  a  return  of  the 
horise,  but  the  defendant  refused  to  take  him  back  ;  an  action  for 
money  had  and  received  having  been  brought,  it  was  holden,  that  it 
would  not  lie.  So  where  the  defendant,  in  consideration  of  seventy 
guineas,  sold  the  plaintiff  a  pair  of  coach  horses  (/),  which  he  uik 
dertook  to  take  back  if  the  plaintiff  should  disapprove  of  them, 
and  return  them  within  a  month ;  the  plaintiff  did  retcun  them 
within  a  month,  but  took  another  pair  from  the  defendant,  with- 
out making  any  new  agreement;  these  the  plaintiff  also  re- 
turned within  a  month,  and  received  a  third  pair  on  the  23rd 
of  December,  without  making  any  new  agreement ;  the  plain- 
tiff disapproved  of  the  third  pair,  because  they  were  restive 
and  would  not  draw,  and  offiared  to  return  them  on  the  5th  of 
January  following,  but  the  defendant  refused  to  take  them  back, 
and,  thereupon,  the  plaintiff  brought  an  action  against  the  de- 
fendant for  money  had  and  received  :  it  was  holden,  that  it  would 
not  lie,  for  the  original  special  contract  having  been  continued 
through  all  the  subsequent  dealings,  the  defendant  ought  to  have 
had  notice  by  the  declaration,  that  he  was  sued  upon  that  con- 
tract. So  where  a  seaman  had  contracted  with  the  defendant  to 
go  a  voyage  from  A.  to  B.  {m)  and  back  again,  vrith  a  stipulation, 

(0  Ougkt&n  V.  Stppmg9,  1  B.  &  Ad.          (0  Weston  t.  Dotanei,  Doug.  23,  re 

241.  cognized  in  Street  v.  B/oy,  2  B.  &  Ad.  462. 

{k)  Power  T.    WellSf   Doug.   24,  n. ;          (m)  Hulle  y.  Heightmanf  2  East's  R. 

Cowp.  818,  S,  C.  145. 

was  brought,  to  recover  the  amount  of  an  excessive  chaj^  made  by  the 
defendants,  as  collectors,  on  a  distress  for  arrears  of  taxes ;  and  it  was 
holden,  that  defendants  were  not  entitled  to  a  month's  notice  before  action 
brought,  under  stat.  43  Geo.  III.  c.  92,  s.  70 ;  because  the  taking  the 
excessive  charge  was  not  an  act  done  colore  qficii.  In  Waterh4mse  v. 
Keen,  4  B.  &  C.  200,  it  was  holden,  that  in  assumpsit  against  a  toll  col* 
lector,  brought  to  recover  back  money  alleged  to  nave  been  exacted  by 
him  improperly  as  toll,  twenty-one  days'  notice  of  action  ought  to  have 
been  given.  See  stat.  5  &  6  Vict.  c.  97»  s»  4,  post,  tit.  **  ImpriscMmient." 
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dnifhe  alMoH  not  be  entiUed  to  hid  iragoB  until  the  end  of  thtt 
▼oyage ;  it  was  holden,  that  he  could  not  maintain  a  general 
indMiaius  assumprit  to  recover  his  wages  pro  raid  as  far  as  Br., 
thoQg^  he  had  been  wrongfully  dismissed  at  B.  by  the  defendants 
Wh^,  however,  the  contract  is  rescinded  by  the  original  terms  of 
it(«),  no  act  remaining  to  be  done  by  the  defendant,  the  plaintiff 
»  entitled  to  recover  back  his  money.  As  where  plaintiff  had 
paid  to  the  defendant  ten  guineas  for  a  chaise,  on  condition  to  be^ 
letnmed  in  case  the  plaintiff's  wife  did  not  approve  of  it,  paying 
89.  6d.  ver  diem  for  the  time ;  the  plaintiff's  wife  not  approving  of 
tiie  chaise,  it  was  sent  back  at  the  expiration  of  three  days,  and 
left  on  defendant's  premises  without  any  consent  on  his  part  to 
receive  it ;  the  hire  of  8s.  6d.  per  diem  was  tendered  at  the  same 
time,  whidi  defendant  refused,  as  well  as  to  return  the  money.  An 
action  for  money  had  and  received  being  brought  for  the  ten 
guineas,  it  was  holdeu,  that  it  would  well  lie.  So  where  A.  agreed 
to  sell  an  estate  to  B.,  upon  a  deposit  of  a  sum  of  money,  but 
was  afterwards  disabled  from  perform&ig  the  agreement ;  it  was 
holden  (o),  that  B.  might  recover  the  deposit  alwough  the  agree- 
ment for  Uie  sale  was  by  deed.  So  where  a  contract  is  not  carried 
into  execution  by  reason  of  some  negligence  or  default  of  one 
party  (p),  the  other  party,  not  having  done  any  thing  which  can  be 
aonsidered  as  an  execution  of  the  contract  in  part,  may  abandon 
ihe  contract  and  recover  the  money  which  he  has  paid  on  such 
ecmtract:  but  this  rule  holds  only  where  the  contract  can  be 
readnded  in  toto{q\  so  as  to  place  both  parties  in  the  same 
situation  they  were  m  before.  See  further  on  this  point,  Cooke  v. 
Munstone^  1  Bos.  &  Pul.  N.  R.  351. 

12.  In  an  action  for  money  had  and  received  to  tiie  plaintiff's 
use,  the  plaintiff  cannot  recover  the  money,  unless  it  be  against 
oonscienee  that  the  defendant  should  retain  it:  Hence,  where  a 
forged  bill  of  exchange  was  drawn  upon  the  plaintiff  (r),  which  he 
acc^ted  and  paid  to  an  innocent  mdorsee  for  a  vaJuable  consi* 
deration,  and  the  plaintiff  on  discovering  the  forgery  brought  an 
action  against  the  indorsee  to  recover  back  the  money  as  money 
paid  by  mistake,  it  was  holden,  that  the  action  would  not  lie : 
for  it  was  not  unconscientious  in  the  defendant  to  retain  the  money 
when  he  had  once  received  it,  upon  a  bill  for  which  he  had  given  a 
Cur  and  valuable  consideration,  without  the  least  privity  or  suspi- 
cion of  any  forgery;  and  the  plaintiff  ought  to  have  satisfied 
7,  whether  the  bill  was  really  drawn  upon  him  by  the  person 


(•)  Tbwen  ▼.  Barrett,  1  T.  R.  133.      SUk,)  2  Y.  &  Jer.  Ezch.  Rep.  278. 
•ee  a«fv#  ▼.  Orbeti,  8  A.  &  E.  107.  (r)  Price  v.  NeaU,  3  Bmr.  1354 ;  1  Bh 


(•)  OrmrOU  v.  Da  Coeta,  Peake's  Ad.  R.  390,  8.  C.     See  SnUth  y.  MereeTf  6 

^huMial  Cases,  p.  113|  Kenyan,  C.J.  Taunt.  76,  and  1  Marsh.  R.  453,  8.  C, 

(p)  Oilea  y.  Edwarde,  7  T.  R.  181.  and  p&»t,  under  title  *«  BiUs  of  Exchange." 

Iq)  Hunt  y.  Silk,  5  East.  449,  recog-  See  also  Barber  y.  Ginffell,  3  Esp.  N.  P.  C. 

ni^ng  Oiiee  y.  Bdwardas  Beed  y.  Bland-  60. 

/9rd,  S.  P.,  (on  the  anthodty  o€  HwU  r. 
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whose  name  was  subscribed  to  it.  This  decision  appears  to  have 
been  grounded  on  the  general  principle,  that  an  acceptor  is  bound 
to  know  the  handwriting  of  the  drawer,  and  that  it  is  rather  by  his 
fault  or  negligence,  than  by  mistake,  if  he  pays  on  a  forged  signar 
ture.  But  where  the  defendant  had  got  the  plaintiff  to  discount  a 
navy  bill,  which  turned  out  to  be  forged,  he  was  holden  (s)  liable 
to  refund  the  money ;  although  both  parties  were,  at  the  time, 
equally  ignorant  of  the  forgery.  So  in  Bruce  v.  Brtice^  5  Taunt. 
495,  note,  and  8  B.  &  C.  437,  a  similar  decision  was  made  on  a 
victualling  bill,  which  the  victualling  office  on  which  it  was  drawn 
had  paid  before  the  forgery  was  discovered.  So  where  bills  of  ex^ 
change,  purporting  among  others  to  have  the  indorsement  of  H. 
&  Co.  bankers  of  Manchester,  were  presented  for  payment  in 
London,  where  the  acceptance  directed  them  to  be  paid ;  payment 
bein^  refused,  the  notary  who  presented  them  took  them  to  the 
London  correspondent  of  H.  &  Co.,  who  took  up  the  bills  for 
their  honour,  and  struck  out  the  indorsements  subsequent  to  that 
of  H.  &  Co.,  and  the  money  was  paid  over  to  the  defendants,  the 
holders  of  the  bills.  The  same  morning  it  was  discovered,  that  the 
bills  were  not  genuine,  and  that  the  names  of  the  drawer,  acceptor, 
and  H.  &  Co.  were  forgeries ;  plaintiff  immediately  sent  notice  to 
the  defendants,  and  demanded  repayment.  This  notice  was  given 
in  time  for  the  post,  so  that  notice  of  the  dishonour  could  have 
been  sent  the  same  day  to  the  indorsers.  It  was  holden  (<),  that 
the  plaintiff,  having  paid  the  money  through  a  mistake,  was 
entitled  to  recover  it  back,  the  mistake  baring  been  discovered 
before  the  defendant  had  lost  his  remedy  against  the  prior  in- 
dorsers :  and  that  the  rights  of  the  parties  were  not  altered  by  the 
erasure  of  the  indorsements ;  that  having  been  done  by  mistake, 
and  being  capable  of  explanation  by  evidence. 

IS.  The  plaintiff,  as  assimee  of  a  bankrupt,  brought  an  action  to 
recover  the  proceeds  of  goods  of  the  bankrupt,  sold  by  the  defendants 
as  sheriff,  under  a  writ  of^./a.,  the  commission  having  been  issued 
upon  an  act  of  bankruptcy  prior  to  ih.eji.fa.  The  defendants  had 
not  any  notice  of  the  bankniptcy  until  after  the  levy,  and  they  had 

faid  over  the  proceeds  to  an  execution  creditor  under  an  indemnity, 
t  was  first  objected,  that  the  plaintiffi^^  suing  in  form  ex  contractu 
thereby  treated  the  sheriff  as  his  as ent  and  affirmed  all  his  previous 
acts ;  to  which  it  was  answered  and  resolved,  that  the  plaintiff  did 
not  do  60 ;  he  merely  waived  his  claim  to  damages  for  a  wron^,  and 
sought  to  recover  only  the  proceeds  of  the  sale.  Secondly,  it  was 
objected,  that  the  action  was  too  late,  after  the  sheriff  had  paid  the 
money  over  in  obedience  to  the  writ.  But  it  was  resolved,  that 
money  paid  over  on  an  indemnity  might  be  considered  as  not  harinff 
been  paid  over  at  all.     It  was  also  objected,  that  the  property  had 


i: 


i)  JoMi  y.  Rydei  5  Taunt.  488. 

0    WUkinwn  and  othen  v.  Joknton  and  oihert^  3  B.  &  C.  428. 
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been  changed  by  the  sale,  to  which  it  was  answered,  per  Alderson^ 
J*,  ihat  although  the  property  was  changed  as  between  a  purchaser 
and  the  parties  against  whom  the  execution  had  issued,  yet  it  was 
not  changed  against  a  party  whose  goods  had  been  wrongfully 
taken  (u). 

14.  In  order  to  sustain  this  action,  there  must  be  a  privity  be* 
tween  the  plaintiiFand  defendant. 

If  I  give  a  sum  of  money  to  my  servant  to  pay  a  tradesman,  the 
tradesman  cannot  maintain  an  action  for  money  had  and  received 
against  the  servant  {x).  So  where  the  solicitor  to  the  assignees  of 
a  bankrupt  had  received  from  them  money  to  be  applied  in  payment 
of  the  costs  of  the  petitioning  creditor,  up  to  the  time  of  the  choice 
of  assignees,  and  thereupon  the  solicitor  offered  to  pay  the  money, 
on  condition  that  the  bill  should  be  subject  to  further  taxation, 
which  was  refused.  The  petitioning  creditor  sued  the  solicitor  for 
money  had  and  received.  There  was  not  any  proof  that  the  com* 
missioners  had  ascertained  the  amount  of  the  costs  according  to  the 
statute ;  this  the  judge  thought  necessary,  and  nonsuited  (j/)  the 
plaintiff;  and  the  court  afterwards,  upon  consideration,  confirmed 
the  nonsuit ;  inasmuch  as  the  defendant  had  received  the  money  as 
the  agent  of  the  assignees,  and  not  of  the  plaintiff;  he  held  it  sub- 
ject to  their  control  and  directions,  and  would  continue  to  be 
accountable  to  them,  until  he  entered  into  some  binding  engage- 
ment with  the  plaintiff  to  hold  it  for  his  use.  Where  money,  or  bill 
productive  of  nloney,  is  remitted  by  A.  to  B.,  with  directions  to  pay 
to  C,  C.  cannot  maintain  (z)  an  action  against  B.  for  money  had 
and  received,  without  something  having  been  done  by  B.  which 
amounts  to  a  privity  or  assent,  independent  of  the  mere  receipt  of 
the  money ;  but  where  such  assent  has  been  given,  it  becomes  an 
appropriation  irrevocable,  except  by  the  consent  of  all  the  parties, 
and  for  which  an  existing  debt,  though  not  then  payable,  is  a  good 
consideration  (a). 

16.  The  consideration  of  this  action  must  be  money.  Hence 
stock  cannot  be  recovered  in  an  action  for  money  had  and  re- 
ceived (b),  stock  being  a  new  species  of  property,  and  not  money. 
But  where,  upon  a  wager  of  ten  guineas  to  one,  the  stake-holder 
received  country  bank-notes,  and  paid  them  over  wrongfully  to  the 
party  who  had  lost  the  wager ;  it  was  holden  (c),  that  an  action  for 
money  had  and  received  would  lie  at  the  suit  of  the  winner ;  Lord 


(«)  Young t  Ajnignee  qf  Young  ^  Bank' 
rupt,  T.  Marshall  and  another,  Sheriff  of 
MiddUaex,  8  Bingh.  43. 

(jp)  Per  Parke,  J.,  4  B.  &  Ad.  612. 

(y)  Baron  y.  Husband,  4  B.  &  Ad.  611, 
reoog.  in  Howell  y.  Bait,  5  B.  &  Ad.  504. 

(z)  WUUams  v.  Everett,  14  East,  582, 
reeog.  in  Brind  v.  Hampshire,  1  M.  &  W. 
365 ;  Wedlake  t.  Hurley,  1  Cr.  &  Jer.  83. 


See  further  on  this  subject,  SeottY.  Poreher^ 
SMerivale,  652 ;  Hutchinson  v.  Heyworth^ 
9  A.  &  E.  404. 

{aS  Walker  v.  Rostron,  9  M.  &  W.  411. 

\b)  Nightingale  y.  Devisme,  5  Burr. 
2589.    See  also  Jones  y.  Brinley,  1  East,  1. 

(e)  Pieiard  y.  Bankes,  13  East,  20^  re- 
cog,  by  Best,  C.  J.,  in  SpratiY.  Hobhoutif 
4  Bmgh.  179. 
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EUenh&reugh,  C.  J.,  obeerving,  that  provincial  notes  wene  eertainfy 
not  money ;  yet,  if  the  defendant  receired  them  as  money,  and  all 
parties  agreed  to  treat  them  as  saoh,  at  the  time,  he  dioidd  not  b6 
]pennitted  to  say,  that  they  were  only  paper,  and  not  money.  As 
against  him,  it  was  so  mach  money  received  by  him.  So  wh^eiNi 
in^ranee  broker  having  received  credit  in  account  with  an  under- 
vmter  for  a  loss,  upon  a  policy,  whereupon  the  name  of  the  unda> 
writer  was  erased  from  the  policy ;  it  was  holden  (d),  that  the  prin- 
cipal might  maintain  an  action  tor  money  had  and  received  against 
the  broker,  although  he  had  not  actually  received  any  money  from 
the  underwriter ;  for  the  broker  having  deprived  the  plaintiff  of  his 
remedy  against  the  underwriter,  and  having  received  credit  in  ac- 
count for  the  money,  he  was  estopped  from  saying  that  he  had  not  the 
sum  in  his  hands  for  the  plaintiff's  use.  But  no  security  or  equiva- 
lent for  money  can  form  the  subject-matter  of  this  action,  unless  the 
j>arties  have  treated  it  as  money,  or  a  sufficient  time  has  elapsed,  so 
as  to  raise  an  inference,  that  it  has  been  converted  into  money. 
Hence  this  action  will  not  lie  (e)  to  recover  the  value  of  foreign 
securities  paid  to  the  defendant,  where  it  appears,  that  be  had  not 
any  opportimity  of  converting  such  securities  into  British  money. 

.  Payment  to  Agent. — It  is  a  general  rule,  that  in  cases  of  pay- 
ment to  a  knovm  agent,  the  action  for  money  had  and  received 
i>ught  to  be  brought  against  the  principal.  A.,  as  receiver  of  W., 
received  money  for  quit  rents  due  to  W.,  and  gave  a  receipt  Jbr 
^them  as  such.  (Bull.  N.  P.  138.)  An  action  for  money  had  and 
received  having  been  brought  against  A.  to  try  W.'s  right  to  the 
quit  rents,  it  was  holden,  that  the  action  would  not  lie,  and  that  it 
ought  to  have  been  brought  against  W. ;  the  court  observing,  that 
in  cases  of  payment  to  a  known  agent,  the  action  ought  to  be 
brought  against  the  principal,  unless  in  special  cases,  as  under 
.notice,  or  maid  fide  (  f ).  In  like  manner  it  has  been  holden^  that 
assumpsit  for  money  had  and  received  does  not  lie  against  an  excise 
officer  to  recover  duties  received  by  him  after  the  act  imposing  them 
is  repealed,  if  the  officer  has  paid  them  over  to  his  superior  ($r).  So 
where  a  sum  of  money  had  been  paid  to  a  churchwarden  for  burial 
dues,  which  he  afterwards  without  notice  paid  over  to  the  treasurer 
of  the  trustee  of  the  chapel,  to  which  the  burial  ground  belonged ; 
it  was  holden,  that  money  had  and  received  would  not  lie  against 
the  churchwarden  (A).  In  Campbell  v.  Hall^  Cowp.  204,  where  an 
action  for  money  had  and  received  was  brought  against  a  custom- 
house officer  to  recover  back  some  duties  wmch  had  been  paid  to 
,him,  on  the  ground  that  ihe  duties  had  not  been  imposed  by  a  law- 
ful or  sufficient  authority,  it  was  stated  in  the  special  yerdiet  that 
ihe  money  still  remained  in  the  hands  of  the  defendant,  not  paid 

'    (d)  Andrew  t.  IZoMmoii,  3  Campb.  199.  (^)  Oremway  v,  Hurdf  4  T.  R.  553.    • 

(e)  WlAuhlan  t.  JBmm#,  1  T.  &  Jer.  (A)  ^ortfa//T.£raiul^,2Moore,(C.P.) 

•Bxch.  R.  380.  5 ;  8  Taunt.  136,  JS^.  C. 
(/)  8adUr  t.  Evam,  4  Dtnr.  1984. 
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o9€T  by  him  to  tiie  uae  of  liie  king,  with  the  conMnt  of  his  Majesty'B 
ttttomey-genenl,  for  the  ezprees  purpose  of  trying  the  question  as 
to  the  Tahdity  of  liieee  duties.  If  money  be  paid  by  mistake  to  an 
«girait>  and  placed  by  him  to  the  accomit  of  his  principal,  but  nkot 
paid  aver,  money  had  and  received  wiU  lie  against  the  agent ;  and 
the  mere  pasmng  such  money  in  account,  or  making  rest^  without 
any  new  credit  giv^i,  fresh  bilk  accepted  or  further  sums  advanced 
f<^  the  principal,  in  consequence  of  it,  is  not  equivalent  to  a  payment 
iji  it  over  (t).  To  the  gen^^  rule,  that  in  case  of  payment  to  a 
known  agent,  the  action  for  money  had  aad  reodved  ought  to  be 
l»reught  against  the  principal,  the  following  authority  furnishes  an 
exception.  The  plaintiff,  being  a  prisoner  in  the  Coldbath-fields 
Prison,  of  which  the  defendant  was  governor,  contracted  with 
defendant  for  the  purchase  of  an  annuity,  and  paid  him  750/.  as  a 
consideration  for  it.  This  annuity  was  afterwards  set  aside,  and 
die  plaintiff  called  on  defendant  to  refund.  The  defendant  paid  back 
715/.  158.  but  insisted  that  he  was  entitled  to  the  remainder  as  due 
to  him  for  the  r^it  of  a  room,  at  one  guinea  per  week,  which  plains 
tiff  had  been  permitted  to  occupy  during  his  residence  in  the  prison. 
It  was  objected  that  by  the  regulations  of  the  prison,  the  gaoler  had 
no  authority  to  let  any  room  upon  such  terms.  As  an  answ^  to 
this,  the  prison  books  were  produced,  by  which  it  appeared  that  the 
governor  charged  himself  with  the  guinea  per  week,  and  accounted 
lor  it  to  the  court;  and  one  of  the  visiting  magistrates  of  the 
prison  was  called,,  who  said,  he  was  aware  that  there  were  such 
rooms,  and  that  no  objection  had  ever  been  made,  and  that  the 
gaoler's  book  had  been  regularly  passed  at  the  quarter  sessions. 
JCeuyon,  C.  J.  ^'  I  think  this  action  may  be  maintained. — I  am  aware 
it  has  been  hold^  in  the  case  of  Sculler  v.  Evans,  4  Burr.  1984, 
that  an  action  cannot  be  brought  against  an  agent  for  money  had 
and  received  for  the  use  of  his  principal,  but  in  that  case  there  was 
nodiing  corrupt  in  the  foundation.  This  agreement  is  one  of  those 
which  the  law  will  not  allow.  Besides,  tl^  county  is  not  a  corpo* 
rate  body,  and,  therefore,  cannot  be  sued,  except  in  those  cases 
where  acts  of  parliament  have  made  it  expressly  liable.  I  am  of 
opinion^  therefore,  that  the  plaintiff,  notwithstanding  this  money  has 
been  paid  ov^  to  the  county,  is  entitled  to  recover.'*^  Miller  v, 
Aru,  B.  R.  Middx.  Sitt.  after  M.  T.  41  Geo.  III.  MS.  The  same 
doctrine,  viz*  that  if  a  person  gets  money  into  his  hands  illegally, 
he  cannot  discharge  himself  by  paying  it  over  to  another,  was  laid 
down  by  Lord  XUlenhorough,  C.  J.,  in  Townson  v.  Wilson  and  others^ 
1  Campb.  396.  There  an  action  was  brought  to  recover  back  money 
paid  to  parish  officers  by  a  person  who  bad  been  taken  up  under  a 
warrant  as  the  putative  father  of  a  bastard  child.  The  money  had 
been  paid  for  tne  purpose  of  indemnifying  tii&  plaintiff  against  aH 
fiiture  charges  which  might  accrue  in  respect  of  the  child.     The 

(i)  BvUkr  T.  Harriion,  Cowp.  566,  zecog:nized  in  Cox  y.  Pjnmft'ee,  3  M.&  S.  344. 
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child  died  before  all  the  money  was  expended ;  it  was  holden,  that 
the  plaintiff  was  entitled  to  recover  the  surplus,  beyond  the  expenses 
of  the  lying-in  and  maintenance  of  the  child^  against  the  officers 
who  had  received  the  money,  although  it  appeared  that  they  were 
gone  out  of  office,  and  had  paid  over  to  their  successors  the  sum  in 
question.  See  Wathim  v.  Hewlett^  1  Brod.  &  Bingh.  1,  S.  P.  The 
mother  of  an  illegitimate  child  may  recover  money  deposited  with  a 
parish  officer  to  meet  any  charges  to  which  the  parish  may  be  liable 
m  respect  of  the  child  (A.)  It  should  be  remembered  also,  that  an 
agent  cannot  defend  himself  on  the  ground  of  having  paid  over  the 
money,  unless  it  appear  the  money  was  paid  to  the  agent  for  the 
purpose  of  paying  it  to  the  principal,  (as  was  the  case  of  Sadler  v. 
JEvanSy  where  the  money  was  paid  to  the  agj^nt  of  Lady  Windsor 
for  Lady  Windsor^s  use ;)  for  where  plaintin  paid  a  sum  of  money 
to  a  bailiff,  who  had  exceeded  his  authority,  under  the  terror  of 
process,  for  the  purpose  of  redeeming  his  goods,  and  not  with  an 
mtent  that  the  money  should  be  delivered  over  to  any  one  in  parti- 
cular ;  it  was  holden,  that  plaintiff  might  maintain  an  action  for 
money  had  and  received  against  the  bailiff,  although  the  bailiff  had  in 
fact  paid  the  money  over  to  the  sheriff,  and  the  sheriff  to  the 
exchequer  (/)• 

J.,  an  attorney  who  was  accustomed  to  receive  dues  for  the  plain- 
tiff his  client,  went  from  home,  leaving  B.,  his  clerk,  at  the  office ; 
who,  in  his  master's  absence,  received  money  on  account  of  the 
above  dues,  (which  he  was  authorized  to  do,)  and  gave  a  receipt 
signed  "  B.  for  Mr.  J.''  B.  afterwards  refused  to  pay  the  money 
over  to  the  plaintiff,  who  thereupon  brought  an  action  for  money 
had  and  received  asainst  B. ;  but  it  was  holden  (m),  that  it  would 
not  lie ;  B.  received  the  money  as  the  agent  or  the  servant  of  J., 
and  must  have  paid  it  over  to  him  if  he  had  returned :  there  was  no 
privity  of  contract  between  B.  and  the  plaintiff,  the  privity  of  con- 
tract was  between  B.  and  J.,  and  between  J.  and  the  plaintiff.  And 
the  court  distinguished  it  from  the  case  of  Stead  v.  Thornton  (n), 
where  a  party  was  holden  to  have  received  money  belonging  to  a 
bankrupt's  estate,  on  behalf  of  the  general  body  of  creditors,  and 
not  for  an  assignee  who  had  become  lunatic ;  for  there  the  defen- 
dant could  not  have  any  authority  to  receive  it  for  the  lunatic  as- 
signee. Where  the  receipt  of  money  by  defendant  was  wrongful, 
the  paying  it  over  to  another  will  be  no  defence  to  an  action  for 
money  had  and  received  by  the  rightful  owner  (o). 

An  agent  must  account  to  his  principal,  and  cannot  (p),  set  up  the 

(k)  Clarke  v.  Johniont  3  Bingh.424.  (o)  Tugfium  t.  HqpUm,  4  M.  &  Gr. 

(0  Snowdon  v.  DaoU,  1  Taunt.  359,  389;  5  Scott's  N.  R.  464. 

recognized  by  Parhe^  B.,  in  Atlee  y.  Baek^  (p)  See  MyUr  y.  FUzpairiek,  6  Uadd. 

houte,  3  M.  &  W.  648.  360 ;  Stonard  t.  Jhmkin,  2  Campb.  344 ; 

(m)  Stqthetu  t.  Badeock,  3  B.  &  Ad.  Dixon  \,Httmondf  2  B.  &  A.  310 ;  Robert* 

354.  y.  Ogilby,  9  Price,  269 ;  Gotling  v.  Birme, 

(n)  3  B.  &  Ad.  357,  n.  7  Bingb.  339. 
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JQsteiiii  in  an  action  by  lus  principal  against  him.  An  agent  to  re* 
ceive  for  the  use  of  another  cannot,  by  a  notice  from  a  third  person,  be 
conYerted  into  an  implied  trustee  {q) ;  and  his  possession  is  the  posses- 
aon  of  the  principal.  Defendant,  an  auctioneer,  was  employed  by  C,  a 
person  in  embarrassed  circumstances,  to  seU  his  property ;  defen- 
dant sold,  and  paid  the  proceeds  to  G.'s  order.  C.  having  shortly 
afterwards  been  declared  insolvent,  it  was  holden  (r),  that  although 
the  defendant  was  aware  of  G.'s  embarrassment  when  he  sold  the 
property,  yet  he  was  not  liable  to  C.'s  assignee.     But  where  the 

Elamtin  s  possession  of  the  goods  arises  out  of  a  fraud  concerted 
etween  him  and  the  insolvent,  the  argument  as  to  ius  tertii  does  not 
arise.  The  defendant  was  employed  by  the  plaintiff  to  sell,  as  auc- 
tioneer, certain  goods  then  in  the  plaintiff's  possession.  Before  the 
sale,  notice  was  given  to  the  defendant  by  the  assignees  of  the  in- 
solvent, that  the  goods  were  their  property  as  such  assignees,  and 
that  they  had  been  fraudulently  removed  by  collusion  between  the 
plaintiff  and  the  insolvent.  The  defendant,  after  that  notice,  sold 
the  property,  and  rendered  an  account  of  the  sale  of  it  to  the 
plaintiff.  But  in  the  result,  on  an  indemnity  riven  to  him  by  the 
assignees,  he  refused  to  pay  over  to  the  plaintiff  the  money  arising 
from  the  sale ;  and  on  an  action  for  money  had  and  received  being 
brought  against  him  by  the  plaintiff,  the  defendant  set  up  the  right 
of  the  assignees ;  the  jury  found  the  fraud,  and  a  verdict  for  the 
defendant ;  which  the  court  afterwards  (s)  refused  to  set  aside,  on 
the  ground  that  if  the  insolvent  had  put  the  goods  into  the  defen- 
dant's hands,  for  sale,  the  assignees  might  nave  interposed  and 
claimed  the  produce  from  the  defendant ;  and  that  the  insolvent 
could  not  have  maintained  this  action  after  such  claim.  And  that 
the  plaintiff,  who  took  the  goods  by  a  fraud  between  him  and  the 
insolvent,  could  not  be  in  a  better  situation  than  the  insolvent 
himself. 

An  attorney,  who  was  also  an  auctioneer,  received  a  deposit  on 
property  which  he  had  sold  by  aucticn,  and,  after  queries  raised  on 
the  title,  and  before  they  were  cleared,  paid  over  the  deposit  to  his 
principal ;  on  a  demand  of  the  deposit  by  the  buyer,  he  answered, 
that  his  principal  would  not  consent  to  return  it^  and  would  enforce 
the  contract.  Held,  that  the  buyer  might  recover  the  deposit  from 
the  auctioneer,  as  money  had  and  received  to  the  plaintiiTs  use, 
because  the  defendant,  as  attorney,  had  notice  that  the  title  had 
not  been  completed  before  he  paid  over  the  money,  and  because  he 
misled  the  plaintiff  to  sue  himself,  by  not  saying  he  had  paid  it 
over.  Edwards  v.  Hodding^  5  Taunt.  815.  iBut  see  Horafall  v. 
Handley^  (2  Moore  5,  and  8  Taunt.  136,  iS.  C,  and  ante^  p.  102,) 
wherein  the  case  of  Edwards  v.  Hodding  was  cited  and  distin- 

(q)  WMt€  T.  BartUtty  9  Bingb.  378.  ter,  coram  Alderton  and  Paitefon,  Js., 

fr)  8,  a  9  Bingh.  382,  n. 

(«)  Hardnum  t.  WUeockf  C.  B.  Lancas- 
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guished.  But  where  Hie  memoraadnm  4»f  agt^eemeBt  to  fmrdmtk 
and  sdl,  and  the  receipt  for  the  depont  were  signed  by  the  ▼endor^i 
attorney  ^*  as  agent  for  the  piirchaaer/'  and  the  sale  went  off  thpovgli 
the  vendor's  default,  it  was  holden  that  the  pus^diaser  could  aot 
nuuntain  an  action  against  the  attorney  for  the  depomt,  (or  Ikmt  he 
was  not  stakehfdder,  but  merely  the  vendor^s  agent,  and  €hat  pajr* 
ment  of  the  deposit  to  hkn  was  payment  to  the  vendor  (^). 

Jndehitattis  Assumpsit  for  Money  lentyMoneyliad  andreceived^and 
on  an  Account  stated. — The  production  by  plaintiff  of  an  *'  I.  O.  U.* 
signed  by  the  defendant,  but  without  any  address,  is  primd  facie 
evidence  (m)  that  it  was  given  to  the  plaintiff  by  the  defendant ; 
and  if  the  defendant  wishes  to  rebut  the  inference  arising  from  its 
production  by  the  plaintiff,  he  should  show  that  it  had  been  in  the 
hands  of  some  other  party. 


III.  Of  the  Declaration, 

Venue. — The  action  of  assumpsit,  being  founded  on  contract,  is 
transitory  (44),  and  consequently  the  venue  may  be  laid  m  any 
eounty  at  the  election  of  the  plaintiff. 

By  R.  G.  H.  T.  4  Will.  IV.,  after  reciting  that,  by  the  mode  of 
pleading  hereinafter  prescribed,  the  several  disputed  facts  material 
to  the  merits  of  the  case  will,  before  the  trial,  be  brought  to  the 
notice  of  the  respective  parties  more  distinctly  than  heretofore ;  and 
that,  by  the  act  of  the  3rd  and  4th  Will,  IV.  c.  42,  s.  23  (jr),  the 
powers  of  amendment  at  the  trial,  in  cases  of  variances  in  particu- 
lars not  material  to  the  merits  of  the  case,  are  greatly  enlarged ;  it 
is  ordered,  that  several  counts  shall  not  be  allowed,  unless  a  distinct 
subject-matter  of  complaint  is  intended  to  be  established  in  respect 
of  each ;  nor  shall  several  pleas,  or  avowries,  or  cognizances  be 
allowed,  unless  a  distinct  ground  of  answer  or  defence  is  intended  to 
be  established  in  respect  of  each  (y).  Therefore,  counts  founded  en 
6bb  and  the  same  principal  matter  of  c(Hnplaint,  but  varied  in  sctato^ 
ment,  descr^tion,  or  circumstances  only,  are  not  to  be  allowed. 
Ex.  gr. — Counts  founded  upon  the  same  contract,  described  in  one 
as  a  contract  withont  a  condition,  and  in  another  as  a  cmitraet  wiA 
a  condition,  are  not  to  be  allowed ;  for  they  are  founded  on  the 
same  subject-matter  of  complaint,  and  are  only  variations  in  the 
statement  of  one  and  the  same  contract.  So  counts  for  not  giving, 
or  delivering,  or  accepting  a  bill  of  exchange  in  payment,  according 

(0  Baniford  y.  Shuitlnoorth,  11  A.  &  (a?)  Continued  by  lUt.    1   &  2  Tict 

E.  926.  c.  100. 

(«)  CfurtisY,  mckoHk,  1  M.  &  Gr.  46,  (y)  See  SUaden  t.  RupoMo,  3  Seattle 

recognized  in  DougUu  y.  Holme,  12  A.  &  N.  R.  564  ;  3  M.  &  Gr.  116. 
E.641;  4P.&D.  685, 

■ 

(44)  Bebitum  et  contractus  sunt  wMus  loci.    2  Inst.  230. 
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to  the  oontfmct  of  Bftle,  for  goods  sold  and  ddivsered,  and  for  the 
l^riee  of  the  same  goods  to  be  paid  hi  money,  are  not  to  be  allowed. 
So  Goonts  for  not  accepting  aiMl  payii^  for  goods  sold ;  and  for  the 
^oe  of  the  same  goods,  as  goods  bargained  and  sold,  are  not  to  be 
aliowed.  Bat  comits  upon  a  bill  of  exchange  or  promissory  note, 
and  for  the  consideration  of  the  bill  or  note  in  goods,  money,  at 
otherwise,  are  to  be  considered  as  founded  on  distinct  subject" 
matters  of  complaint ;  for  the  debt  and  the  security  are  different 
contracts,  and  snch  counts  are  to  be  allowed.  Where  several  debtift 
WPB  alleged  in  iftdebitahis  asmimpsit  to  be  due  in  reelect  of  several 
matters,  ex,  gr.  for  wages,  work,  and  labour  as  a  hired  servant^ 
JKerk  and  labmu:  ffeneially,  goods  iaold  and  delivered,  goods  bai^ined 
and  sold,  money  lent,  money  paid,  money  had  and  received,  and  the 
like,  th^  statement  of  each  debt  is  to  be  considered  as  amounting; 
to  a  several  count  within  the  meaning  of  the  rule  which  forbids  the 
use  of  several  counts,  though  (me  promise  to  pay  only  is  alleged  in 
eoDsideraiion  of  all  tjbe  debts.  Provided,  that  a  count  for  money 
due  on  an  account  stated,  may  be  joined  with  any  other  count  for  a 
money  demand,  though  it  may  not  be  intended  to  establish  a  dis^ 
iinct  subject-matter  of  comjdaint  in  respect  of  each  of  such  counts* 
The  rule  which  forbids  the  use  of  several  counts  is  not  to  be  eon* 
aidered  as  precluding  the  plaintiff  from  alleging  more  breaches  than 
cme  of  the  same  contract  in  the  same  count. 

Where  an  action  is  brought  in  an  inferior  court,  it  must  be  stated 
in  the  declaration,  that  the  cause  of  action  accrued  within  the  juris- 
diction. Hence  in  assumpsit  in  an  inferior  court,  not  the  promise 
only,  but  the  consideration  {z)  also,  on  which  such  promise  is 
founded,  must  be  laid  within  the  jurisdiction  :  for  the  in&rior  court 
cannot  hold  plea  unless  the  whole  matter  is  within  their  jurisdic- 
tion (a) ;  consequently,  if  a  declaration  for  goods  sold  and  deli- 
vered (6),  or  monev  had  and  received  (c),  or  money  paid  (rf),  merely 
state  that  the  defendant  promised  to  pay  within  the  jurisdiction, 
without  stating  the  sale  and  delivery  of  the  goods,  or  the  receipt  or 

Cyment  of  the  money,  to  have  been  within  the  jurisdiction,  it  will 
error ;  and  error,  even  after  verdict  (e)  ;  for  in  this  case  nothing 
shall  be  intended  to  be  within  the  jurisdiction,  that  is  not  expressly 
werred  to  be  so  (/).  When,  however,  a  suit  commenced  hy  Jus- 
tieies  in  the  County  Courts  is  removed  to  the  superior  court  by  pone^ 
the  declaration  need  not  state  the  cause  of  action  to  have  arisen 
within  the  inferior  jurisdiction  (g), 

(z)  JUmuey  y.  Atkinnn,  1  Lev;  50$  '    (<0  Hwnmi  v»  Davenport,  11  Mod.  S65, 

Wkiitkead  ▼.  Brown,  1  Ley.  96.  8vo.  ed. 

(a)  Drake  ▼.  Beare,  1  Lev.  104,  5.  (e)  Whrfard  y.  Powell,  Lord  Raym. 

(i)  Priee  ▼.  HiU,  1  Lev.  137 ;  Stone  v.  Idia. 

WaddmgtfM,  1   Ley.   156;    Hanelqf  y.  (/)  VexAtimMMDdSerogge,U,r2Mod, 

VeaUr,  2  Ley.  87;  Waldoek  y.  Cooper,  197. 

f  WUt.  16.  {jji)  Powell  y.  AjueJl,  3  Scotfs  N.  It 

(c)  Treoor  y.  WdU,  1  T.  R.  151.  444 ;  3  M.  &«r.  171. 
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Every  material  and  traversable  (h)  fact  must  be  laid  with  time 
and  place.  But  a  count  stating  that  the  defendant  was  indebted  to 
the  plaintiff  on  such  a  day  for  goods  sold  and  delivered  to  the  de- 
fendant on  his  request  is  sufficient  (t),  without  alleging  any  time 
when  the  goods  were  sold  and  delivered.  Although  the  courts  give, 
under  the  new  rules,  certain  forms  as  examples,  they  are  merely 
given  for  that  purpose,  and  prohibit  any  longer  forms ;  biit  there  is 
not  any  illegality  in  any  forms  which  do  not  conflict  with  that  pro* 
hibition,  and  which  contain  all  necessary  allegations.  In  this  case, 
the  count  is  in  substance  the  same,  as  if  the  words  ^^  before  that 
time^^  had  been  inserted. 

JDay» — The  day  mentioned  in  the  declaration,  on  which  the  cause 
of  action  is  stated  to  have  accrued,  is  not  material  (A),  provided  it 
be  a  day  after  the  cause  of  action  accrued,  and  before  action  brought. 
If  the  defendant  by  his  plea  makes  the  time  material,  the  plaintiff 
may  by  his  replication  answer  to  that  plea,  without  being  guilty  of 
a  depiurture ;  as  where  the  promise  was  laid  on  the  1st  of  May  (2), 
S  Car.  I.,  and  the  defendant  pleaded  that  the  writ  was  first 
brought  the  4th  February,  14  Car.  II.,  and  that  he  did  not  promise 
within  six  years  before  the  said  4th  February.  Replication,  that  he 
promised  within  six  years  before  the  said  4th  of  February:  on 
motion  in  arrest  of  judgment,  it  was  holden,  that  the  replication  was 
not  a  departure  from  the  declaration ;  because  the  time  in  the 
declaration  was  not  material.  So  where  the  plaintiff  declared  upon 
a  promise  made  (nt)  26th  March,  12  Geo.  I.,  the  defendant  pleaoed, 
that  after  the  promise,  and  before  the  bill  filed,  viz,  2nd  April,  he 
tendered  the  money ;  the  plaintiff  replied,  that  after  makmg  the 
promise,  viz.  12th  February,  he  filed  his  bill :  on  demurrer,  it  was 
objected,  that  plaintiff  had  brought  his  action,  as  appeared  by  his 
own  showing,  before  the  cause  of  action  accrued.  But  the  court 
overruled  the  objection,  observing,  that  as  the  plaintiff  would  not  in 
evidence  have  been  confined  to  the  day  in  his  declaration,  there  was 
not  any  reason  he  should  be  more  confined  in  pleading ;  that  in  the 
case  of  a  common  assumpsit,  the  day  was  alleged  for  form  only,  and 
therefore  the  defendant  could  not  confine  the  plaintiff  to  the  day 
alleged  in  the  declaration  (45). 

Manner  of  stating  the  Contract. — In  the  action  of  assumpsit,  the 

(A)  Itinff  y.  Boshrough,  2  Cr.  &  J.  418.  (J)  Let  t.  Hoffert,  1  Lev.  110. 

(0  Lane  y.  Thelwell,  1  M.  &  W.  140 ;  (m)  Matthewe  y.  Spieert  Str.  806,  k- 

1  Tyr.  &  6r.  352,  adjudged  on  special  cognized  by  Tindalj  C.  J.,  in  Arnold  y. 

demuzrer.  Arnold^  3  Bingh.  N.  C.  84,  since  new 

{k)  InkerealU  y.  Samnu,  Cro.  Car.  130.  roles. 

(45)  A  different  rule  holds  in  actions  on  promissory  notes,  where  the 
day  forms  an  essential  part  of  the  agreement.  Stafford  v.  Forcer, 
£.  1  6.  I.,  cited  in  Cole  v.  JSawkinSy  Str.  22,  and  reported  in  10  Mod, 
311.     See  also  3  Bingh.  N.  C.  84. 
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declaration  muBt  state  the  contract  on  which  the  action  is  founded 
truly  and  correctly ;  that  is,  either  in  the  terms  in  which  it  was  made, 
or  according  to  the  legal  effect  and  operation  of  those  terms  (46) ; 
for  a  material  Yariance  between  the  contract  alleged  and  the  con- 
tract proved  will  be  fatal  (n) :  As  where  the  contract  alleged  was, 
to  deliver  good  ''  merchcmdizable  wheaf''  (o),  and  the  proof  was  to 
deliver  go<Ml  *'  second  sort'"  of  wheat,  the  plaintiff  was  nonsuited  for 
the  variance :  so  where  the  plaintiff  declared,  upon  a  contract  for 
wages  upon  a  certain  voyage  from  London  to  Africa,  and  thence  to 
the  West  Indies ;  but  the  proof  was  of  a  contract  for  a  voyage 
from  London  to  Africa  (|7),  and  thence  to  the  West  Indies  or  Ame- 
rica, and  afterwards  to  London^  &c. ;  the  variance  was  holden  to  be 
fiital,  the  contract  proved  being  for  a  different  voyage  than  that 
declared  on.  So  where  the  dedaration  stated  a  specific  contract 
for  the  sale  of  a  dwelling-house  and  fixtures,  for  the  residue  of  a 
term  of  years,  to  commence  from  a  certain  day,  in  proof  of  which, 
the  following  paper,  signed  by  the  defendant,  was  given  in  evidence : 
— "  I  agree  to  sell  the  house  and  fixtures  No,  163,  Piccadilly,  to 
commence  from  the  2nd  January  next,  for  60/.^  This  was  holden 
to  be  a  fatal  variance,  as  showing  a  sale  of  a  fee  simple,  or  at  least 
leaving  it  uncertain,  what  was  the  interest  intended  to  be  con- 
veyed {q). 

The  Consideration. — Every  part  of  the  entire  consideration  for 
any  promise  contained  in  the  agreement  must  be  stated  in  the 
declaration.  But  in  framing  a  declaration  on  an  agreement  (r), 
which  consists  of  several  distinct  parts  and  collateral  provisions,  it 
is  not  necessary  to  state  in  the  declaration  every  part  of  such  agree- 
ment ;  it  is  sufficient  to  state  so  much  of  the  agreement  as  contains 
the  entire  consideration  for  the  act,  and  the  entire  act  which  is  to 
be  done,  in  virtue  of  such  consideration.  The  rest  of  the  contract, 
which  respects  the  liquidation  of  damages  only,  after  a  right  to  them 
has  accrued  by  a  breach  of  the  contract,  is  matter  proper  to  be 
given  in  evidence  to  the  jury,  but  not  necessary  to  be  shown  to  the 
court  in  the  first  instance,  on  the  face  of  the  record  (47).     In  Uke 

(«)  ODoke  ▼.  Mwutane,  1  Boi.  &  Pol.  R.  2. 

N.  B.  351.  (q)  Hughet  v.  Parker,  8  M.  &  W.  244. 

(o)  Per  Holt^  C.  J.,  Lord  Raym.  735.  (r)  Per  Lord  EUenborouffhf  C.  J.,  deli- 

Ip)  White  T.  WiliOH,  2  Bos.  &  Pol.  yenog  the  judgment  of  the  court  in  Clarke 

116.    See  alio  Penny  y.  Porter,  2  East's  v.  Gray,  6  East,  569, 570. 


(46)  Or  as  defendant  says  it  was  made.  A  bill  of  exchange  was  drawn 
in  this  form :  "  Pay  to  our  order^"  &c.,  signed  in  the  name  of  two  persons 
and  Co.,  and  accepted  by  the  defendant ;  it  was  holden,  that  in  an  action 
against  the  defendant  as  acceptor,  it  might  be  declared  upon  by  the 
indorsees  as  a  bill  drawn  by  an  aggregate  firm ;  and  although  it  was  proved 
that  the  firm  consisted  of  one  person  only,  it  was  holden  not  to  be  a 
variance.    Bass  v.  Clive,  4  M.  &  S.  13. 

(47)  "  There  are  a  great  variety  of  agreements  not  under  seal^  con* 
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iMibiieri  where  the  plainiST  states  tiie  whde  oonaideralioa  tnsijXsf^ 
and  th«i  states  those  parts  of  the  defimdaut^s  promise,  the  breaeb 
Qf  which  he  oomplains  of,  truly  aad  correctly ;  that  is  suffieiaiti^ 
without  stating  other  parts  of  the  promise  irpdevant  to  the  breadi 
complained  of.  It  is  enoi^  to  state  that  part  of  the  agreement 
truly  which  applies  to  the  breach  oom|>lained  at,  if  that  which  ia 
omitted  do  not  qualify  that  which  is  stated  (<)« 

Idle  and  insufficient  considerations  do  not  form  any  essential  part 
of  the  contract  (tc),  consequently  it 'is  neither  necessary  to  state 
them  in  the  declaration,  nor,  if  stated,  to  prove  them.  By  the  term 
'^  idle  and  insufficient  considerations,^  must  be  understood  such  con- 
siderations as,  if  they  stood  alone,  unconnected  with  one  or  more 
sufficient  considerations,  would  not  support  the  promise  of  the  de» 
fendant.  They  are  distinguishable  from  illegal  considerations  ;  for 
if  one  of  the  considerations,  where  there  are  two  or  more,  is  illegal, 
it  will  vitiate  the  whole  contract,  and  the  action  cannot  be  sup- 
ported ;  but  an  idle  or  insufficient  consideration  may  be  rejected ; 
m  truth,  it  is  a  nullity. 

Executory  consider^ons  are  traversable  (x),  and  the  p^oniH 
apce  of  them  must  be  averred  with  time  and  place.  In  cases  whercl 
the  promise  of  the  defendant  is  founded  on  two  or  more  executory 
coQsideraticms,  the  performance  of  all  must  be  fully  and  expressly 
averred  (y) ;  for  an  imperfect  allegation  of  the  performance  of  one 
only  will  vitiate  the  declaration.  Where  the  consideration  is  exe- 
cuted, (in  which  case  it  is  not  traversable  {z\)  and  the  promise  to 
pay  a  sum  certain,  or  to  do  or  forbear  from  doing  some  specific  act« 
the  declaration  proceeds  at  once  from  the  statement  of  the  contract 
to  the  breach,  without  any  intermediate  averment. 

Breach. — ^The  breach  may  be  co-extensive  with  the  promise,  but 
nrast  not  be  enlarged  beyond  it  (a).  If  the  promise  is  in  the  d»- 
junctive  the  breach  should  be  so  also.  Thus,  where  the  promise  was 
that  if  the  defendant  did  not  return  some  horses  to  the  plaintiiF  by 
a  day  named  in  as  good  plight  as  they  were  at  the  time  of  lending, 
the  defendant  would  pay  him  so  much  per  horse.  The  breadi 
assigned  was,  that  one  of  the  horses  was  detained  so  many  days 
beyond  the  time  named,  and  that  the  other  had  not  been  returned 
at  all.      After  verdict  for  the  plaintiff,  judgment  was  arrested^ 

-  fr^  M/et  T.  Shtmard,  8  Eut.  7.  is)  Seaefm  t.  MUe9,^iSk.  22. 

(/)  Tempeii  v.  Bawling^  13  East,  18.  (y)  Lenerei  v.  Rhfei,  Cro.  Jac.  503. 

See  also  CotteriliT.  tSiff,  4  Taunt.  285.  {t)  1  Bol.  Rep.  43, 401 ;  Hob.  106. 

(ti)  Onap  T.  Qamifl,  Cro.  Jac.  127.  (a)  Cro.  Jac.  119. 

taimng  detailed  provisions  regulating  prices  of  labour,  rates  fA  hire,  times 
and  manner  of  performance,  adjustments  of  differences,  &c.,  which  axe 
every  day  declared  upon  in  the  general  form  of  a  count  for  wcM'k  and- 
labour.^'     Per  Lord  EUgkbwmgh,  G.  J.,  &.C. 


•A 
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Iwriiwo  the  fareadi  was  not  laid  acoordiBg  to  ibd  promise  (i).  U 
will  be  anfBeient,  however,  if  the  breach  piirsue  the  worda  of  the 
pramiae  (c). 

Notice,  Anerment  thereof. — Where  the  action  does  not  lie 
witiboQt  notice  given  to  the  defendant,  an  averAient  of  such  notice 
ought  to  be  inserted  in  the  declaration.  The  defendant  bou^t  of 
the  phuntifF  a  quantity  of  barley  (eQ,  and  promised  to  pay  him  for 
it  as  much  as  he  could  get  from  any  other  person.  The  plaintiff 
averred  in  his  declaration,  that  he  afterwaras  sold  the  same  quan* 
tity  to  J.  8.  for  such  a  sum,  but  did  not  aver  that  the  defendant  had 
notice  of  the  sum  given  by  J.  S. :  for  this  omission  the  judgm^it 
was  arrested ;  and  this  distinction  was  taken  (e),  that  if  the  agree- 
ment had  been  that  the  defendant  should  pay  as  nrach  as  J.  S.  paid, 
in  that  case,  quia  constat  de  persona^  and  he  is  indifferently  named 
between  them,  the  defendant  at  his  peril  should  inquire  of  him,  and 
the  plaintiff  was  not  bound  to  give  notice ;  but  where  the  person  was 
altogether  uncertain,  there  the  plaintiff,  to  entitle  himself  to  the 
action,  ought  to  give  notice.  See  Holmes  v.  Twisty  on  error  from 
B.  R.  in  Exch.  Cn.  Hob.  51,  to  the  same  efiect,  where  an  averment 
of  notice  was  holden  necessary,  on  the  ground  that  the  matter 
rested  in  the  privity  and  knowleage  of  the  plaintiff  alone ;  but  where 
the  conusance  of  the  act  to  be  done  lies  as  well  in  the  notice  of  the 
defendant  as  of  the  plaintiff,  an  averment  of  notice  is  not  necessary ; 
as  where  the  act  is  to  lie  done  by  a  stranger  (/)  (48) :  so  when  an 
act  is  to  be  done  by  the  plaintiff  to  a  stranger  {g)  (49),  as  where 
the  declaration  stated,  that,  in  consideration  that  the  plaintiff  had 
agreed  to  give  his  bond  to  J.  S.  for  the  debt  of  the  defendant,  the 
defendant  promised  to  save  him  harmless,  and  averred  that  he  gave 
the  bond,  and  was  sued,  &c.  An  exception  was  taken,  because  it 
was  not  averred,  that  the  plaintiff  gave  the  defendant  notice  of  hid 

E'ving  the  bond ;  but  it  was  overruled,  because  the  defendant  at 
9  peril  ought  to  take  notice  of  the  obligation,  as  in  a  bond  to 
stand  to  an  award  (50). 

Itequest. — When  a  debt  (A)  or  mere  duty  is  promised  to  be  paid 


i: 


f)  Wright  T.  Johnton,  1  Sid.  440.  case  was  put  by  Sfolt,  C.  J.,  Briee  y. 

e)  PHekard  ▼.  Kmffiton,   Cro.  Car.    '  Carre,  1  Ler.  47,  S.  P. 

/)  P9wi9  y.  Hagger,  Geo.  Jac.  492. 
d)  BaU  y.  Hemminffe,  Cro.  Jac.  432 ;  (a)  Jtunm  y.  Thomhill,  Cro.  Car.  132. 


1* 
1  Bol.  Abr.  463;   1.  25;    3  Bukt.  85,  6,  (A)  BartM   y.    BariM,    Wincb.    2; 

7,  3.  C.  Ftvumy.  Shippmg,  Cro.  Car.  385 ;  WaUia 

(e)  See  Lord  Kaym.  1127,  where  thia      y.  Seotty  1  Str.  88. 

(48)  That  is,  a  stnmger  named  and  agreed  upon  between  the  parties, 
agreeably  to  the  distinction  taken  in  Cro.  Jac.  432,  and  supra, 

(49)  See  the  preceding  note. 

(50)  Notice  need  not  be  given  of  a  matter  which  a  person  is  awarded 
to  do,  because  he  may  inquire  of  the  arbitrators.  Per  Powell,  J.,  in 
Smith  T.  Goffe,  Lord  Baym.  1 128.     See  also  8  Rep.  92,  b.  S.  P. 
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upon  request,  it  is  not  necessary  to  make  an  actual  request  beforo 
action  brought,  and  consequendy  an  averment  of  such  request  ia 
the  declaration  is  unnecessary;  for  the  bringing  the  action  is  a 
sufficient  request.  In  assumpsit  upon  a  promissory  note  (t),  pay- 
able four  months  after  date,  it  was  objected  in  error,  that  the 
request  to  pay  the  money  on  the  note  was  laid  upon  the  same  day 
and  year  that  the  note  was  dated,  which  was  four  months  before  it 
became  due ;  to  this  it  was  answered  and  adjudged  by  the  courts 
that  there  was  not  any  occasion  to  lay  any  request :  that  the  bring* 
ing  the  action  was  a  request  in  law,  and  it  appeared  that  the  action 
was  not  brought  until  above  a  year  after  the  note  was  due.  It  is 
observable,  however,  that  when  the  defendant  is  chargeable,  upon  a 
collateral  promise  to  pay  (A),  do,  or  omit  some  act,  upon  request^ 
and  not  for  a  mere  debt  or  duty,  an  actual  request  ought  to  be  made 
before  action  brought,  and  consequently,  it  ought  to  be  averred  in 
the  declaration ;  and  the  day,  year,  and  place,  where  the  request 
was  made,  must  be  expressed,  as  in  such  case  the  request  is  parcel 
of  the  duty.  Hence  it  will  appear,  that  the  general  averment, 
^'  although  often  requested,**^  is  not  sufficient  in  a  case  of  this  kind, 
not  on  account  of  the  word  ''although,^  because  that  has  been 
determined  (/)  to  be  an  express  averment,  and  equivalent  to  the 
words  '^  the  plaintiff  in  fact  says  ^  or  any  other  words  of  aver- 
ment, but  because  time  and  place  are  omitted.  Formerly,  indeed, 
the  omission  of  time  and  place  was  considered  as  a  defect  in  sub- 
stance, and  as  good  ground  for  general  demurrer,  or  arresting  the 
judgment  (m),  and  some  modem  cases  (it)  also  appear  to  support  the 
same  doctrine ;  but  in  a  later  case  (o)  it  was  solemnly  decided,  that 
since  the  statute  (p)  for  the  amendment  of  the  law,  such  defect  can 
be  taken  advantage  of  by  special  demurrer  only,  and  cannot  be  a 
ground  for  arresting  the  judgment  even  after  a  judgment  by  de- 
fault ;  because  it  is  an  omission  '^  of  a  like  nature,^  or  rather  of  a 
less  material  nature,  than  those  specified  in  the  statute,  such  as  the 
prout  patet  per  recordum^  hoc  paratus  est  verificare^  &c.,  and  conse- 
quently cured  by  the  healing  operation  of  that  statute. 

Having  exhibited  to  the  student  a  general  outline  of  the  declara- 
tion in  assumpsit,  I  shall  proceed' to  a  full  explanation  of  some  spe- 
cial averments  which  are  requisite  injparticular  cases,  beginning  with 
conditions  precedent. 

Of  Conditions  precedent, — 1st.  If  A.  promise  to  do,  or  to 
abstain  from  doing,  a  certain  act,  in  consideration  of  the  ante- 
cedent performance  of  some  act  or  promise  on  the  part  of  B.,  the 
promise  of  A.  is  called  a  dependent  promise  ;  because  B.'s  right  of 


\ 


i)  Frampton  v.  CouUon,  1  WUb.  33.  (m)  Hill  v.  Wade,  Cro.  Jac.  523. 

*)  BirJti  Y,Trippei,  1  Saund.  32 ;  Se/-  (n)  Bach  Y..Owen,  5  T.  R.  409. 


man  v.  Kinff,  Cro.  Jac.  183 ;  Hill  v.  Wade,  (o)  Bowdell  v.  Pardons,  10  East,  359. 

Cro.  Jac.  523 ;  and 2  Rol.  Rep.  62.  (p)  ^  Ann.  c.  16,  s.  1. 

(/)  3  Leon.  67. 
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action  for  a  breach  of  such  promise  depends  on  the  prior  perform- 
ance, (or  that  which  is  equivalent  to  performance)  of  the  act  or 
promise  on  the  part  of  B.;  and  the  act  or  promise  to  be  performed 
by  B.,  being  in  the  nature  of  a  condition  precedent,  is  usually  dis- 
tinguished by  this  appellation,  because  the  performance  (or  that 
which  is  equivalent  to  performance)  of  such  act  or  promise,  precedes 
B.^'s  right  of  action  to  recover  damages  against  A.  for  the  non-per- 
formance of  his  promise,  and  must  be  specially  averred  in  the  decla- 
ration. The  plaintiff  declared  that  the  defendant  was  possessed  of 
17  tod  of  wool  (9),  and  that  there  was  a  conversation  between  them 
for  15  tod  of  the  17  tod  to  be  chosen  by  the  plaintiff;  that  the  de- 
fendant, in  consideration  of  a  sum  of  money  to  be  paid  on  such  a  day, 
promised  to  deliver  to  the  plaintiff  the  aforesaid  1 5  tod  of  wool,  and 
averred  that  he  was  ready  at  the  day  to  pay  the  defendant  the 
money,  yet  the  defendant  had  not  delivered  the  wool ;  after  non-as- 
sumpsit pleaded,  and  a  verdict  for  the  plaintiff,  an  exception  was 
taken  in  arrest  of  judgment,  because  the  plaintiff  had  not  shown  that 
he  had  chosen  15  tod  of  the  17,  which  is  quasi  a  condition  precedent^ 
and  an  act  to  be  first  performed  by  the  plaintiff  before  the  defen- 
dant is  bound  to  do  any  thing ;  which  was  assented  to  by  the  whole 
court. 

The  case  of  Thorpe  v.  Thorpe,  Lord  Ra)Tn.  662 ;  Salk.  171,  S.  C, 
has  been  considered  as  a  leading  case  on  this  subject.  The  declara- 
tion stated  (r),  that  the  defendant  held  of  the  plaintiff  certain  lands 
by  way  of  mortgage,  that  the  plaintiff  a^r^^e^  to  make  a  good  and 
sufficient  release  of  his  equity  of  redemption,  in  consideration  whereof 
the  defendant  promisea  to  pay  to  the  plaintiff  a  certain  sum  of 
money ;  and  that  the  defendant,  in  consideration  of  the  said  agree- 
ment, and  in  consideration  that  the  plaintiff  would  perform  his  part 
of  the  agreement,  promised  to  perform  his  part ;  and  assigned  for 
breach,  that  although  the  plaintiff  had  performed  every  thing  con- 
tained in  the  agreement  to  be  performed  on  his  part,  yet  the  defen- 
dant had  not  paid  the  sum  of  money  agreed  on ;  the  defendant 
pleaded  a  release,  of  which  the  plaintiff  craved  oyer,  and  then  demur- 
red. It  was  inisisted,  on  the  part  of  the  defendant,  that  this  action 
was  founded,  not  upon  the  making  the  release  of  the  equity  of  re- 
demption, but  upon  the  promise  to  make  it,  and  consequently  the 
plaintiff  had  a  right  of  action  at  the  time  of  the  promise  made  ;  and 
then  the  release  of  all  demands,  &c.  coming  afterwards,  released  it, 
and  was  a  good  bar  to  the  action.  To  this  it  was  answered,  and  re- 
solved by  the  court,  that,  if  there  had  been  a  positive  agreement, 
that  the  plaintiff  should  release  the  equity  of  redemption,  and  that 
the  defendant  should  pay  the  money,  tne  plaintiff  might  have  main- 
tained an  action  before  he  had  made  such  release :  but  here  the 
promise  was  ^'  in  consideration  whereof,"  which  made  the  release  on 
the  part  of  the  plaintiff  to  be  a  condition  precedent.     Holt,  C.  J., 

(f)  Rojfnay  v.  AhsandeTt  Yelv.  76.  (r)  See  record,  1  Lut.  245. 

VOL.  I.  I 
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then  entered  into  the  distinction  between  positive  agreements  and 
conditions  precedent,  and  observed,  that  in  the  case  of  conditions 
precedent,  an  action  could  not  be  maintained  before  'performance  ; 
but  in  the  case  of  positive  i^reement-s  it  was  otherwise :  he  then  hiid 
down  the  following  rules : 

1.  If  a  day  be  appointed  for  payment  of  the  money,  and  the  act 
for  which  the  money  is  to  be  paid,  cannot  be  done  before  the  day 
^pointed,  then,  though  the  agreement  be  to  pay  the  money  for  the 
doing  of  the  tlunff,  yet  the  action  may  be  brought  for  the  money 
before  the  thing  done :  because  the  agreement  is  positive,  that  the 
money  shall  be  paid  at  the  day  appomted.  With  respect  to  the 
reasonableness  of  this  rule,  the  chief  justice  observed,  that  the  bar- 
gain of  every  man  ought  to  be  performed  as  he  understood  it ;  and 
if  a  person  will  make  such  an  agreement  as  to  pay  his  money  before 
he  has  the  things  for  which  he  ought  to  pay,  and  will  rely  upon  the 
remedy  he  has  to  recover  the  said  thing,  he  ought  to  perform  his 
agreement. 

[If  it  be  agreed  by  specialty  between  A.  and  B.,  that  B.  shall  pay 
A.  a  sum  of  money  for  his  lands,  &c.  on  a  partiadar  day,  these 
words  amount  to  a  covenant  by  A.  to  convey  the  lands,  for  the 
word  agreed  is'the  word  of  both ;  but  it  is  an  independent  covenant; 
and  A.  may  bring  an  action  of  covenant  or  debt  for  the  money  before 
any  conveyance  by  him  of  the  land  («).] 

2.  Though  a  day  certain  be  appointed  for  payment  of  the  money, 
yet  if  the  day  is  to  occur  after  the  time  in  which  the  consideration 
ought  to  be  performed,  for  which  the  money  should  be  paid,  the 
performance  of  the  consideration  ought  to  be  averred  in  an  action 
brought  for  the  money. 

The  chief  justice  then  adverted  to  an  objection  which  had  been 
made  to  the  declaration,  (viz.)  that  the  plaintiff  had  not  suffici^iily 
averred,  that  he  had  made  a  release  of  the  equity  of  redemption ; 
for  he  ought  to  have  shown  how  he  had  done  it,  in  order  tnat  the 
court  might  judge  whether  it  was  done  according  to  the  agreement. 
The  chief  justice  admitted,  that  the  plaintiff  in  his  declaration 
ought  to  have  shown  the  time  and  place  when  and  where  the  release 
was  executed,  and  how  the  equity  of  redemption  was  released,  and 
that  for  want  of  that,  this  declaration  would  have  been  ill  on  de- 
murrer ;  but  he  added,  that  the  defendant,  by  pleading  over,  had 
admitted  that  the  release  of  the  equity  of  redemption  was  properly 
made,  and  thereby  aided  this  defect  in  the  declaration. 

A  similar  exception  was  made  in  the  following  case  (t) :  In 
assumpsit  by  the  vendor  against  the  vendee  of  land  for  not  per- 
forming an  agreement  to  purchase  on  certain  terms,  the  plaintiff  in 

(«)  Pordage  v.  Cole,  1  Saond.  319,  re-      Smith,  10  M.  &  W.  355. 
cogmzed  in  Mattock  v.  Kinglake,  10  A.  &  (/)  Martin  v.  Smith,  6  East,  555. 

E.  50;  2  P.  &  D.  346;  and  in  mii»v. 


ASSUMPSIT.  116 

hk  dedaration  alleged,  that  he  was  seized  in  fee  of  the  land  in 
question,  and  that  the  defendant  agreed  to  purdiase  it  on  having  a 
good  title^  and  then  averred,  that  the  title  to  the  land  was  made 
goody  perfect,  and  satisfactory  to  the  defendant ;  on  demurrer  (51), 
it  was  holden,  that  it  was  not  necessary  for  the  plaintiff  to  set  forth 
in  the  declaration  all  the  particulars  of  his  title,  and  that  the  aver- 
ments in  the  present  case  were  sufficient  to  enable  the  plaintiff  to 
call  upon  the  defendant  for  the  non-execution  of  his  part  of  the 
agreement  (52). 

Bat  in  a  prior  case  (k)  where  the  purchaser  of  a  copyhold  estate 
had  agreed  to  make  a  deposit,  and  pay  the  remainder  of  the  pur- 
chase money,  at  a  certain  time,  on  having  a  good  title  and  a 
proper  surrender  made  to  him,  an  action  having  been  brought  by 
the  seller  for  the  non-performance  of  the  conditions  on  the  part  of 
the  purchaser,  wherein  the  seller  alleged  that  he  had  been  always 
T%ady  and  wiUing^  and  frequently  offered,  to  make  a  good  title  to 
the  estate,  and  to  make  a  proper  surrender  of  it,  on  payment  of 
tbe  purchase  money,  it  was  holden  not  sufficient,  but  that  the 
plaintiff  ought  to  hsive  averred  that  he  actually  made  a  good  title 
and  surrendered  the  estate  to  the  purchaser,  or  a.  tender  and 
refiisal,  and  ought  also  to  hav«  shown  what  title  he  had. 

It  has  been  already  observed^  that  in  the  cases  of  conditions 
precedent,  either  performance,  or  that  which  the  law  considers 
as  equivalent  to  performance,  must  be  specially  averred  in  the 
declaration.  A  tender  and  refusal  has  been  deemed  to  be  equiva- 
lent to  performance,  and  an  averment  to  that  effect  is  sufficient, 
bat  an  averment  of  a  tender  alone  without  refusal  is  not  {x); 
Where  there  is  a  general  allegation  of  performance,  if  the  otlier 
party  wants  a  more  specific  averment  he  must  demur  specially  {y). 

Where  the  act  is  to  be  done  at  a  particular  time  and  place, 
if  the  party  to  whom  the  act  is  to  be  done  does  not  attend,  an 
actual  tender  becomes  impossible ;  here  then  a  tender  in  law  will 

(tf)  Phii^9  y.  Fielding,  2  H.  BL  123.        Salk.  623,  S.  P. 

(;r)  Lm  T.   iim0y,    Cro.  Bliz.  888;  (y)  Fdr/cy  v.  Jfoa/on,  9  Bing^.  363. 


(51)  It  was  a  special  dsmuirer  to  the  replication ;  but  the  plea  and 
Teplication  being  admitted  to  be  bad^  the  question  turned  wholly  on  the 
ni^dency  of  the  dedaratum. 

(52)  In  debt  for  a  penalty  i^ainst  one  who  had  articled  to  purchase 
kmd,  it  was  objected  that  the  plaintiff  had  stated,  in  the  declaration,  only 
that  he  was  ready  and  willing  to  make  a  good  title,  but  had  not  shown 
what  title.  Lord  Loughhoroughy  C.  J.,  in  delivering  judgment^  thought 
that  the  objection  was  well  founded^  and  that  the  plaintiff  ought  to  have 
aet  forth  his  title.  2>.  of  St.  Albans  v.  Shore,  1  H.  BL  270.  But  see 
the  remarks  of  Lord  Ellenhorough,  C.  J.,  and  Lawrence,  J.,  on  this  opinion 
of  Lord  Loughborough,  6  East,  561,  562. 

i2 
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be  suiBcient;  but  to  support  this,  it  will  be  incumbent  on  the 
party  who  is  to  make  the  tender,  to  show  that  he  has  done  every 
thing,  as  far  as  in  him  lies,  towards  the  execution  of  the  contract^ 
as  will  appear  from  the  following  cases  : 

In  covenant  (63)  for  not  accepting  stock  of  the  Hudson's  Bay 
Company  (z)^  at  the  company's  house,  on  a  certain  notice,  the 
plaintiff  averred  that  he  gave  the  notice  to  the  other  party  to  come 
to  the  Hvdsons  Bay  Souse  and  accept  the  stock,  and  that  the 
plaintiiF  wa^  ready  there  at  the  day,  and  offered  to  transfer  it,  but 
that  the  other  party  did  not  come  to  accept  it,  nor  had  paid  the 
price  agreed,  &c. ;  upon  demurrer,  the  declaration  was  holden  ill ; 
for  where  the  party  to  whom  the  act  is  to  be  done  does  not  come 
to  the  time  and  place  appointed,  the  other  ought  to  show  that  he 
came  at  the  last  time  of  the  day  which  the  law  has  appointed  for  the 
doing  the  act ;  and  if  he  came  there  before,  he  ought  to  show  that 
he  continued  there  to  the  last  time.  And  that  as  the  stock  could 
only  be  transferred  when  the  company's  house  was  open,  which  was 
at  stated  hours  of  the  day,  the  plaintiff  should  have  averred  the 
usage  of  the  company  in  that  respect,  and  that  he  came  there  at 
the  proper  time,  and  staid  there  until  the  house  was  shut.  So 
where  in  assumpsit  {a)  for  not  accepting  stock  agreed  to  be  trans- 
ferred by  the  plaintiff  at  the  request  of  the  defendant,  the  plaintiff 
averred  that  he  was  ready  and  willing  and  offered  to  transfer,  and 
requested  the  defendant  to  accept  the  stock,  which  he  refused: 
and  it  appeared  in  evidence  that  the  contract  for  the  sale  of  the 
stock  was  made  on  the  5th  of  May,  1808,  a  little  before  12  o'clock 
at  noon :  but  there  was  not  any  proof  of  any  direct  application 
made  to  the  defendant  to  accept  the  stock  on  that  day,  nor  was  it 
shown  that  the  plaintiff  had  waited  until  the  closing  of  the  transfer 
books  at  the  Bank  for  the  defendant  to  appear  and  accept  the 
transfer ;  but  a  few  days  afterwards  an  offer  was  made  of  the  stock, 
which  was  then  refused :  on  motion  for  setting  aside  the  verdict 
which  had  been  given  for  the  plaintiff,  it  was  holden,  that  the  alle- 

fations  of  the  declaration  were  not  supported  by  the  evidence; 
lOrd  Ellenhoroughy  C.  J.,  observing,  that  the  plaintiff  could  not 
sustain  the  action  without  showing  a  tender  of  the  stock  and  refusal, 
or  that  which  in  law  was  tantamount  to  a  tender  and  refusal ;  and 
that  must  be  by  showing  either  an  actual  tender  and  refusal,  which 

{z)  Laneathire  y.   Killingteorih,  Lord      and  12  Mod.  529. 
Raym.  686 ;  Com.  Rep.  116 ;  2  Salk.  623 ;  (a)  Bordenaoe  v.  Gregory ^  5  East,  107. 


(53)  This  case,  in  strictness,  belongs  to  another  title  ;  but  as  I  am  not 
aware  of  any  distinction  between  covenant  and  assumpsit,  in  respect  of 
the  doctrine  here  laid  down^  and  as  the  reasoning  of  this  decision  was 
adopted  in  the  succeeding  case,  I  have  availed  myself  of  this  opporttmity 
of  inserting  it.  This  remark  will  apply  to  Pordage  v.  CoUi  inserted  €aUe, 
p.  114. 
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was  not  pretended  to  have  been  done  in  this  case  until  after  the 
i>th  of  May  (the  day  on  which  it  was  evident  that  the  contract  was 
meant  to  be  performed,  the  price  being  calculated  accordingly) ; 
or  by  showing  that  the  plaintiff  staid  at  the  Bank  to  the  last  time 
of  that  day  when  a  tender  could  have  been  made,  which  was  so 
long  as  the  transfer  books  remained  open,  and  that  ,he  was  there 
ready  to  have  transferred,  if  the  defendant  had  been  there  and 
would  have  accepted  the  stock ;  which  would  have  been  a  sufficient 
substitution  of  the  more  formal  evidence  of  an  actual  tender  and 
refusal ;  but  here  there  was  neither  a  tender  in  fact  nor  in  law. 

Conewrrent  Acts. — 2ndly.  Where  it  is  agreed  that  two  concur- 
rent acts  shall  be  performed,  the  one  by  A.  and  the  other  by  B.  at 
the  same  time,  one  party  cannot  maintain  an  action  against  the 
other  without  averring  either  performance,  or  that  which  is  equiva- 
lent to  performance,  of  his  part  of  the  agreement  (54)  :  As  where 
the  declaration  stated  (&),  that  in  consideration  that  the  plaintiff 
had  bought  of  the  defendant  a  quantity  of  wheat  at  a  certain  price, 
to  be  paid  by  plaintiff  to  defendant,  defendant  undertook  to  deliver 
the  wheat  to  plaintiff  at  S.  in  one  month  from  the  time  of  sale,  and 
then  averred,  that  although  plaintiff  always,  from  the  time  of  sale, 
for  one  month  following  and  afterwards,  was  ready  and  willing  to 
receive  the  com  at  S.,  yet  the  defendant  had  not  delivered  the 
same  :  after  verdict  for  the  plaintiff,  upon  the  general  issue,  judg- 
ment was  arrested ;  because  it  was  not  averred  that  the  plaintiff 
had  tendered  to  the  defendant  the  price  of  the  com,  or  that  he  was 
ready  to  have  paid  for  it  on  delivery ;  Lawrence,  J.,  observing,  that 
'*  he  considered  this  an  agreement  by  the  defendant  to  deliver  the 
com  at  S.  on  being  paid  for  it ;  that  the  payment  of  the  money 
was  to  be  an  act  concurrent  with  the  delivery,^  and  said  the  case  was 
like  that  of  Callonely.  Briggs,  Salk.  112,  113  ;  where,  on  an  agree- 
ment to  pay  so  much  money  six  months  after  the  bargain,  the  plaintiff 
transferring  stock,  Holt^  C.  J.,  said,  "  If  either  party  would  sue 
upon  this  agreement,  the  plaintiff  for  not  paying,  or  the  defendant 
for  not  transferring,  the  one  must  aver  and  prove  a  transfer  or  a 
tender ;  he  did  not  say,  that  the  not  doing  it  should  come  from  the 
defendant  by  way  of  excuse,  but  that  the  doing  it  must  be  alleged  in 
the  declaration.  The  tendering  of  the  money  by  the  plaintiff  made 
part  of  the  plaintiff's  title  to  recover,  and  he  must  set  forth  the 
whole  of  his  title.''^ 

But,  after  verdict^  an  averment,  that  the  plaintiff  was  ready 

(»)  Mortfmy,  Lamb,  7  T.  R.  125, cited      197  ;  and  HfmMtie  t.  Goldner,  11  M.  & 
2  N.  R.  233,  240,  Smithy.  WoodAome;      W.  849. 
and  see  Stmwrt  v.  Eaatwood,  11  M.  &  W. 


(54)  "  If  two  men  agree,  one  that  the  other  should  have  his  horse,  and 
the  other  that  he  will  pay  ten  pounds  for  it,  an  action  does  not  lie  for  the 
money,  until  the  horse  be  delivered."  Per  Holt,  C.  J.,  in  Thorpe  v. 
Thorpe,  Salk.  171,  2. 
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and  willing  to  perform  his  part  of  the  contract,  has  been  holden 
sufficient.  As  where  assumpsit  was  brought  for  the  non-delivery  of 
a  quantity  of  mah  (c),  which  the  plaintiff  had  bought  of  the  defen- 
dant at  a  certain  price,  and  which  defendant  undertook  to  deliv^*  on 
request ;  and  the  plaintiff  averred,  that  although  on,  &c.  at,  6cc.  he 
requested  the  defendant  to  deliver  the  malt,  and  was  then  and  there 
ready  and  willing  to  pay  the  defendant  for  the  same,  according  to 
the  terms  of  the  sale,  and  although  he  was  then  and  there  ready 
and  willing^  and  offered  to  accept  and  receive  the  malt  from  the 
defendant,  yet  he  did  not  deliver  the  same ;  after  verdict  for  the 
plaintiff,  it  was  moved  in  arrest  of  judgment,  that  the  declaration 
was  defective,  because  it  only  averred  a  readiness  and  wiUiagness 
in  the  plaintiff  to  pay  for  the  malt,  and  did  not  aver  an  actual 
tender  of  the  price  agreed  upon  ;  but  the  court  overruled  the 
objection,  and  held  the  averment  sufficient.  So  where  the  declara- 
tion stated  (<2),  that  the  plaintiff  had  bought  of  the  defendant  a 
quantity  of  oats  at  a  certain  price  per  quarter,  which  defendant  had 
undertaken  to  deliver  some  time  between  Michaelmas  and  Lady- 
day  ;  and  although  the  defendant  did,  in  part  performanee  of  lus 
promise,  deliver  to  the  plaintiff  a  part  of  the  oats,  and  although  the 
time  for  the  delivery  of  the  residue  was  long  sinoe  elapsed,  and  the 
plaintiff  ti^os  during  all  that  time,  and  still  is,  ready  to  receive  the 
residue  of  the  oats  and  pay  for  the  same,  at  the  price  agreed  upon, 
yet  the  defendant  had  not  deUvered  the  same.  After  verdict  for 
the  plaintiff,  an  objection  was  made  in  arrest  of  judgm^oit,  because 
it  was  not  averred  in  the  declaration,  that  plaintiff  had  performed 
his  part  of  the  contract  by  tendering  the  price  of  the  com.  But 
the  objection  was  overruled  by  the  court,  and  on  the  authority  of 
the  preceding  case  of  Rawaan  v.  Johnson^  they  held  the  avermiKit 
sufficient. 

In  an  action  {e)  for  not  delivering  a  quantity  of  oil,  the  declara- 
tion contained  an  averment  that  the  plaintiff  was  always  ready  and 
willing  to  accept  it,  and  pay  for  the  same  on  the  terms  agreed 
upon  ;  yet  the  defendant  would  not  deliver  it,  whereby,  &c. ;  the 
plaintiff  proved  the  contract,  and  a  demand,  on  his  part,  of  the  oil 
m  question ;  but  it  was  objected,  on  the  part  of  the  defendant,  that 
the  plaintiff  should  have  proved  that  he  was  ready  and  willing  to 
pay  for  the  oil :  Gibhsy  C.  J.,  was  of  opinion,  and  the  court  after- 
wards concurred  with  him,  that  the  delivery  of  the  oil  and  payment 
for  it  were  to  be  concurrent  acts ;  and  that  it  was  not  necessary 
for  the  plaintiff  to  prove  that  he  had  offered  the  money  to  the  de- 
fendant,  till  the  defendant  was  ready  to  perform  his  part  of  the  con- 
tract by  delivering  the  oil.     By  the  demand  which  he  made  on  the 

(c)  jRai0MiiT.JbAfUOii,l  East's  R.  203,  (d)  Waterhouae  v.  SJkmner,  2  Boa.  it 

recognized  in  Piel^ord  v.  Grand  Junction  Pul.  447. 

BaUway  Company,  8  M.  W.  372  ;  and  see  («)  Wilkt  v.  AikvMon,  1  Marsh.  412, 

Kemble  V.  MiU9,  IM.  &Gr.  767;  2 Scott's  reoognizedtni^Mwy.JLif.  H«r»crl,7TMiit. 

N.  R.  121.  318. 
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defimidant,  he  proved  himaelf  to  be  ready  and  willing  to  pay  for  the 
oil  when  delivered. 

The  defendant  became  the  purchaser  of  a  leasehold  estate,  sold 
by  public  auction.  By  the  conditions  of  sale  it  was  stipulated  that 
the  purchaser  should  immediately  pay  down  a  deposit  in  part  of  the 
purchase  money,  and  sign  an  agreement  for  pajrment  of  the  re- 
mainder within  twenty-eight  days  from  the  day  of  sale,  when  pos- 
session should  be  given  of  the  part  in  hand,  and  that  the  purchaser 
should  have  proper  conveyances  and  assignments  of  the  leases,  with- 
out requiring  the  lessor^s  title,  on  payment  of  remainder  of  the  pur- 
chase money.  In  an  action  of  assumpsit,  brought  by  the  seller,  for 
Mm-performaDce  of  the  conditions  on  the  part  of  the  purchaser,  the 
declaration  stated  in  the  first  count,  that  the  plaintiflb  gave  the 
defendant  possession  according  to  the  conditions,  and  were  also 
ready  and  willing  to  give  him  proper  conveyances  and  assignments 
of  the  leases  of  the  estate,  on  payment  of  the  remainder  of  the 
purchase  money ;  and  the  second  count  stated,  that  the  plaintifi 
contracted  with  the  defendant  to  sell,  and  the  defendant  to  pur- 
chase an  estate,  and  that  on  the  plaintii&  having  promised  the 
defendant  to  convey,  he  promised  to  accept  the  conveyance,  and 
pay  the  remainder  of  the  purchase  money  in  a  reasonable  time  : 
that  although  the  plaintiffs  were  ready  and  willing,  and  offered  to 
convey  and  assign  to  the  defendant,  and  although  a  reasonable  time 
had  elapsed  for  accepting  the  conveyance,  yet  the  defendant  would 
not  accept  it,  or  pay  the  remainder  of  the  purchase  money.  On  a 
motion  in  a^^est  of  judgment,  on  the  ground  that  the  plaintiffs  had 
not  set  out  their  title,  or  tendered  the  conveyances  to  the  defen- 
dant, it  was  holden  (/),  that  the  plaintiffs  were  not  bound  to  set  out 
their  title,  and  that  the  allegation  of  their  being  ready  and  willing 
to  convey,  was  equivalent  to  a  performance  of  the  conditions  on  their 
parts ;  but  that,  at  all  events,  such  objections  could  not  be  sup- 
ported after  verdict. 

An  averment  of  readiness  and  willingness  to  grant  a  lease  was 
holden  on  general  demurrer  to  be  equivalent  to  an  averment  of 
having  title  to  mnt  one  (ff)  ;  and  a  traverse  of  this  averment  puts 
in  issue  the  plaintiff  ^s  ability  to  perform  the  contract,  for  the  words 
^  ready  and  willing  ^  imply  not  only  the  disposition  but  the  capacity 
to  do  the  act  (A). 

Where  it  is  agreed  that  some  act  shall  be  performed  by  each  of 
two  parties  at  the  same  time  (t),  he  who  was  ready  and  offered  to 
perform  his  part,  but  was  discharged  by  the  other,  may  maintain 
an  action  against  the  other  for  not  performing  his  part  of  the 
agreement. 

(/)  Ferry  Y.  Wmiamt,  1  Moore,  (C.  P.)  (h)  Per  Lord  AUnger,  C.  B.,  8.  C, 

498 ;  8  Taont.  62,  8.  C,  (t)  Joneg  v.  Barkliy,  Doug.  684,  reeog- 

is)  D9  Mtdma  ▼.  Nmrntm,  9  M.  &  W.  oized  in  LaM  y.  Ftm,  7  M.  &  W.  474. 
820. 
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Mutual  Promises. — Srdly.  Where  there  are  mutual  promiseSy 
and  the  mere  promise,  and  not  the  performance  thereof,  is  the  con- 
sideration of  the  agreement  (55),  there  an  action  maybe  maintained 
by  either  party  (A),  without  averring  performance  of  the  agreement 
on  his  part :  As  where  the  declaration  stated,  that  it  was  a^eed 
that  a  race  should  be  run  between  a  horse  of  the  plaintiff  and  one 
of  J.  S.  (/),  and  in  consideration  that  the  plaintiff  had  agreed  to 
deliver  to  the  defendant  a  quantity  of  cloth,  the  defendant  agreed 
to  pay  the  plaintiff  a  sum  of  money  in  case  J.  S/s  horse  should  beat 
the  plaintiff's  horse,  and  then  averred,  that  J.  S.'s  horse  won  the 
race.  After  verdict  for  the  plaintiff,  an  exception  was  taken  in 
arrest  of  judgment,  because  it  was  not  averred  in  the  declaration, 
that  the  cloth  was  delivered  to  the  defendant ;  but  the  court  over- 
ruled the  exception,  observing,  that  this  was  an  action  founded  on 
mutual  promises,  and,  therefore,  it  was  not  necessary  for  the  plain- 
tiff to  make  an  averment  of  the  delivery  of  the  cloth ;  and  Denison^ 
J.,  took  this  distinction, — ''  Where  a  plaintiff  declares,  that  in  con- 
sidei*ation  he  would  deliver  to  the  defendant  a  piece  of  cloth,  he,  the 
defendant,  should  pay  a  sum  of  money  for  it,  an  averment  of  the 
delivery  of  the  cloth  is  necessary ;  but  if  the  plaintiff  states  an 
agreement,  and  then  states  that  in  consideration  of  such  agreement, 
&c.,  in  that  case  an  averment  is  not  necessary." 

Having  thus  illustrated  the  nature  of  conditions  precedent,  con- 
current acts,  and  mutual  promises,  it  remains  only  to  add,  that 
there  are  not  any  technical  words  by  which  any  of  these  considera- 
tions are  constituted.  The  principal  difficulty  in  the  construction 
of  agreements  consists  in  discovering,  whether  the  consideration  be 
a  condition  precedent,  a  concurrent  act,  or  a  mutual  promise.  This, 
however,  must  be  collected  from  the  apparent  intention  of  the  par- 
ties to  the  agreement.  The  intention  of  the  parties  (m)  is,  or  is 
assumed  to  be,  the  governing  principle  of  all  the  determinations. 
When  the  nature  of  the  consideration  is  ascei*tained,  the  rules  re- 
specting the  averments  before  laid  down  invariably  hold.  If  the 
reader  wishes  to  pursue  this  subject  further,  he  will  find  the  cases 
relating  to  it  fully  collected  and  commented  upon,  in  Mr.  Serjeant 
Williams's  edition  of  Saundei*s,  vol.  i.  p.  320,  n.  4 ;  vol.  ii.  p.  352, 
n.  8.  See  also  Mr.  Durnford's  note  in  Willes's  Rep.  p.  157,  and 
pasty  tit.  "  Covenant." 


S: 


k)  Hob.  106.  Woodrow,  8  T.  R.  372 ;  per  Sir  /.  Jfoiu- 

0  Martindale  y.  FUher,  1  WOs.  88.         feld,  in  Smith  y.  Woodhmue,  2  Bos.  &  PoL 
(m)  Per  Cro»e,   J.,    in  Gkuehrook  v.      N.  R.  240. 


(55)  "  Whether  one  promise  be  the  consideration  of  another,  or 
whether  the  performance,  and  not  the  mere  promise,  be  the  consideration, 
must  be  gathered  from,  and  depends  entirely  upon,  the  words  and  nature 
of  the  agreement."  Per  Lawrence,  J.,  in  Glazebrook  v.  Woodrow,  8  T. 
R.  373. 
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IV.    Of  the  Pleadings. 

1.  In  Abatement,  p.  121. 

2.  Of  the  General  Isnte,  and  the  New  Rules  relative  to  Pleadings  in 

Assumpsit,  p.  121. 

3.  Accord  and  Satisfaction,  p.  124. 

4.  Infancy,  p.  128. 

5.  Paymenig  p.  136 ;  and  herein  of  Payment  of  Money  into  Court, 

p.  140. 

6.  Release,  p.  141 . 

7.  Statutes,  p.  142. 

1.  0/  Limitation,  p.  142.  2.  0/  Set-off,  p.  154. 

8.  Tender,  p.  158. 

1 .  In  Abatement. 

1.  In  Abatement, — By  stat.  3  &  4  Will.  IV.  c.  42,  s.8,  no  plea 
in  abatement  for  the  nonjoinder  of  any  person  as  a  eo-defenaant 
shall  be  allowed  in  any  court  of  common  law,  unless  it  shall  be 
stated  in  such  plea,  that  such  person  is  resident  within  the  jurisdic- 
tion of  the  court,  and  unless  tne  place  of  residence  of  such  persoti 
shaU  be  stated  with  convenient  certainty  in  an  affidavit  verifying 
such  plea. 

A  plea  in  abatement  (n)  of  the  coverture  of  the  defendant  is  not 
a  plea  of  nonjoinder  within  the  meaning  of  the  foregoing  section ; 
but  it  is  a  dilatory  plea,  requiring  an  affidavit  of  verification  under 
the  stat.  4  Anne,  c.  16,  s.  11  (o).  The  following  sections,  viz,  9, 10, 
and  11,  of  the  statute  3  &  4  Will.  IV.  c.  42,  lay  further  restrictions 
on  pleas  in  abatement ;  but  subject  to  these,  parties  are  still  entitled 
to  the  benefit  of  such  pleas.  And  where  parties  have  pleaded  in 
abatement  for  nonjoinder  of  a  defendant,  the  court  of  B.  R.  will  not 
set  aside  the  plea,  or  allow  the  writ  to  be  amended,  on  the  ground 
that  the  plaintiff  is  barred  by  the  statute  of  limitations  from  bring- 
ing a  fresh  action  {jp). 

2.  Of  the  General  Issue,  and  the  New  Rules  relative  to  Pleadings  in 

Assumpsit. 

2.  General  Issue. — The  general  issue  in  this  action  is  non  as- 
sumpsit. If  by  mistake  not  guilty  be  pleaded,  instead  of  non  assump- 
sit, such  plea  will  be  bad  on  demurrer  (q),  but  aided  after  verdict  (r). 
Formerly,  many  grounds  of  defence  might  have  been  given  in  evi- 
dence under  the  general  issue  non  assumpsit,  and  did  not  require  to 
be  pleaded  specially ;  such  as  coverture  at  the  time  of  making  the 


i; 


fi)  Jonet  Y.  Smithf  3  M.  &  W.  526.  Ca.  Temp.  Hard.  173.    Adjudged  on  spe- 

o)  Lofvtll  y.  Walker,  9  M.  &  W.  299.  dal  demurrer. 

p)  RoberU  y.  Bate,  6  A.  &  E.  778.  (r)  Blrtngton  y.  Doshant,  1  LeY.  142 ; 

q)  Mmrshem  y.  Gibbs,  2  Str.  1022,  and  Cwbyn  y.  Broum^  Cro.  Eliz.  470. 
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contract,  infancy,  and  many  more,  for  which  the  reader  is  referred 
to  former  editions  of  this  work.  But  now  by  R.  G.  H.  T.  4  Will.  IV. 
Pleadings  I.  In  all  actions  of  assumpsit,  except  on  bills  of  exdiange, 
and  promissory  notes,  the  plea  of  n&a  assnmpnt  •shall  opera4»  only 
as  a  denial  in  fact  of  the  express  contract  or  pix>OBiBe  alleged,  or  of 
the  matters  of  fa<;t  from  which  the  contract  or  promise  alleged  may 
be  implied  by  law.  Ex.  gr.  In  an  action  on  a  warranty,  the  plea 
will  operate  as  a  denial  of  the  fact  of  the  warranty  having  been 
given  upon  the  alleged  consideration,  but  not  of  the  breach ;  and,  in 
an  action  on  a  policy  of  insurance,  of  the  subscription  to  the  alleged 
policy  by  the  defendant,  but  not  of  the  interest,  of  the  commencement 
of  the  risk,  of  the  loss,  or  of  the  alleged  compliance  with  warranties. 
In  actions  against  carriers  and  other  bailees,  for  not  delivering  or  not 
keeping  goods,  or  not  returning  them  on  request,  and  in  actions  against 
agents  for  not  accounting,  the  plea  will  operate  as  a  denial  of  any 
express  contract  to  the  effect  alleged  in  the  declaration,  and  of  such 
bailment  or  employment  as  would  raise  a  promise  in  law  to  the 
effect  alleged,  but  not  of  the  breach.  In  an  action  of  indebitatus 
assumpsit  for  goods  sold  and  delivered,  the  plea  of  ncm  assumpsit 
will  operate  as  a  denial  of  the  sale  and  delivery  in  point  of  fact ;  in 
the  like  action  for  money  had  and  received,  it  will  operate  as  a 
denial  both  of  the  receipt  of  the  money,  and  the  existence  of  those 
facts  which  make  such  receipt  by  the  defendant  a  receipt  to  the  use 
of  the  plaintiff.  2.  In  all  actions  upon  bills  of  exchange  and  pro- 
missory notes,  the  plea  of  non  assumpsit  shall  be  inadmissible  (56). 
In  such  cases,  therefore,  a  plea  in  denial  must  traverse  some  matter 
of  fact ;  ex.  gr,  the  drawing,  or  making,  or  indorsing,  or  aeeepting, 
or  presenting,  or  notice  of  dishonour  of  the  bill  or  note.  3.  In  every 
species  of  assumpsit,  all  matters  of  confession  and  avoidance,  in- 
cluding not  only  those  by  way  of  discharge,  but  those  which  riiow 
the  transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the 
ground  of  fraud  or  otherwise^  shall  be  specially  pleaded ;  ex.  gr. 
infancy,  coverture,  release,  payment,  performance,  illegality  of  con- 
sideration, either  by  statute  or  common  law;  drawing,  indorsing, 
accepting,  &c.  bills  or  notes  by  way  of  accommodation,  set^sff, 
mutual  credit,  unseaworthiness,  misrepresentation,  concealment, 
deviation,  and  various  other  defences  must  be  pleaded. 

A  broad  distinction  is  made  in  the  first  of  these  rules  between  ac- 
tions of  assumpsit  on  express  contracts,  and  actions  of  assumpsit  on 
implied  contracts:  non  assumpsit  putting  in  issue  in  actions  on 
express  contracts,  the  fact  only  of  the  contract,  and  m  actions  in 

(56)  This  rule  is  confined  to  cases  where  the  action  is  only  on  the  note, 
and  on  the  promise  to  pay,  contained  in  or  implied  by  law  from  it :  it  is 
to  be  read  as  if  it  were  worded  thus : — "  Inall  actions  on  bills  of  exchange 
and  promissory  notes  nmplicUery  without  any  other  matter.''  Per 
Parke,  B.,  in  Tmmu  v.  Piatt,  2  M.  &  W.  721.  See  post,  tit  "Bills  of 
Exchange,"  "  Pleading/' 
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implied  contracts  the  in»tterB  of  fiu^  from  which  the  contract  may 
%e  implied  (s) .  The  object  of  this  role  is  to  confine  the  plea  of  non 
assumpsit,  which  had  ibefore  operated  as  a  denial  of  all  the  facta, 
and,  indeed,  of  all  liability  to  the  action  at  the  time  it  was  brought, 
to  A  denial  of  the  contract,  expressed  or  implied,  alleged  in  the  de- 
claration. A  contract  implies  that  there  are  two  parties  to  it,  and 
A  denial  of  the  contract  alleged,  is  a  denial  of  a  contract  with  the 
plaintiff.  An  action  on  a  policy  is  mentioned  in  the  rules  only  as 
an  eiuunple  iUustratiog  the  general  rule,  and  in  such  an  action  the 
{dea  of  non  assumpsit  denies  that  the  defendant  ever  contracted  by 
euoha  policy  with  the  plaintiff,  and  consequently  pute  in  issue  the 
fact  that  the  plaintiff  caused  the  policy  to  be  made  (t). 

A  plea  which,  in  answer  to  the  contract  declared  on,  sets  up 
another  contract  inconsistent  with  it  («),  or  a  plea  which  qualifies 
tiie  contract  stated  in  the  declaration,  and  introduces  a  new  stipu- 
lation into  it  (:r),  is  bad  as  amoimting  to  the  general  issue ;  for  in 
effect,  as  to  the  contract  declared  on,  the  defendant  saysncm  as- 
emnpeit,  the  effect  of  the  plea  of  non  assumpsit  being  to  deny  the 
malang  of  such  a  promise  (y) ;  but  a  plea  of  a  subsequent  agree- 
ment substituted  for  that  declared  on  is  good  (z)  by  way  of  con- 
fesrion  and  avoidance. 

In  Hemming  v.  TVenery  (a),  which  was  assumpsit  on  a  guarantee,  to 
which  the  only  plea  was  non  assumpsit,  it  appeared  at  the  trial  that 
the  instrument  had  been  interlined  so  as  materially  to  alter  its 
effect,  and  the  jury  found  that  the  interlineation  was  made  after  the 
iostrument  was  executed ;  it  was  holden,  that  the  effect  of  the  al- 
teration being  only  to  discharge  or  modify  the  original  contract,  it 
was  a  defence  which  required  to  be  shown  by  confession  and  avoid- 
ance only,  and  could  not  be  given  in  evidence  under  the  general 
issue. 

Evidence  (b)  of  circumstances  independent  of  the  contract,  the 
object  of  which  evidence  is  to  show  that  the  consideration  for  the 
agreement  was  in  fact  a  nullity,  is  inadmissible  under  the  general 
isBoe :  in  tfaiB  case  {Passenger  v.  Brookes)  the  evidence  tendered 
was  for  the  purpose  of  showuxg  that  there  was  no  consideration  by 
setting  up  a  prior  agreement ;  that  was  collateral,  and  not  a  denial 


(«)  Per  Tindal,  C.  J.,  in  Martin  v. 
AntM,  4  Bingh.  N.  C.  436.  See  also 
Tavtmer  y.  IaUU,  5  Bingh.  N.  C.  696. 

(f)  Per  Parke,  B.,  delivering  judgment 
of  the  court  in  Sutherland  y.  Pratt,  11  M. 
icW.  314. 

(«)  Mmtam  y.  Pabrer,  3  Bingh.  N.  C. 
457 ;  FUmer  y.  Bmmby,  2  M.  &  Gr.  545 ; 
2  Scott's  N.  R.  689. 

Nath  y.  Breeze,  11  M.  &  W.  352. 
Per   TMtd,  C.  J.,  in  FUmer  v. 
V  2  M.  &  Gx.  545;  2  Scott's  N.  R. 


689. 


(i)  Taglor  y.  Hilary,  1  Cr.  M.  &  R. 


743  ;  5  Tyr.  375. 

(a)  9  A.  &  E.  926,  1  P.  &  B.  661 ; 
Parke,  B.,  in  Damdeon  y.  Cooper,  (11  M. 
Sl  W.  787,  affirmed  in  Exchequer  Cham- 
ber)  observed,  that  all  the  authorities 
were  considered  in  Hemming  y.  Trenery; 
and  the  decision  of  the  court  appeared  to 
him  to  be  correct. 

{b)  Paeeenger  y.  Brookee,  1  Scott,  560; 
1  Bingh.  N.  C.  587,  referred  to  by  Parte, 
B.,  in  Noih  y.  Breeze,  11  M.  &  W.  355, 
as  being  correctly  reported  in  1  Scott,  560; 
but  mistakenly  in  1  Bingh.  N.  C.  587. 
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of  the  consideration,  but  a  sort  of  confession  and  avoidance  (c). 
In  assumpsit  (d)  for  soods  sold,  the  defendant  under  the  general 
issue  may  show  that  they  were  sold  on  a  credit  not  expired. 

Illegality  of  consideration,  whether  at  common  law  or  by  statute  («), 
must  be  specially  pleaded ;  and  not  only  where  the  express  contract 
on  which  the  plaintiff  sues  is  illegal,  but  also  where  illegal  services 
having  been  performed,  no  contract  to  pay  for  them  can  be  im- 
plied (/).  A  defendant  cannot  take  advantage  of  an  illegality  to 
avoid  a  contract  without  an  appropriate  special  plea,  although  the 
illegality  becomes  apparent  in  tne  course  of  the  plaintiff's  case,  and 
without  any  evidence  offered  by  the  defendant  (g).  In  cases  of 
contracts  witliin  the  statute  of  frauds,  the  defendant  may  show, 
under  the  general  issue  (A),  that  there  was  no  contract  in  writing. 
But  in  an  action  of  assumpsit  for  the  price  of  a  copyright  bargained 
and  sold,  it  was  holden,  that  a  defence  on  the  ground  that  the 
copyright  was  not  assigned  in  writing  must  be  specially  pleaded 
(i)  (57).  An  apothecary  must  prove  his  qualification  under  the  55 
Geo.  III.  c.  194  (58)  as  a  condition  precedent  to  his  right  of  action, 
although  the  general  issue  only  be  pleaded  (k) ;  for  the  necessity  of 
proof  by  the  plaintiff  in  such  a  case  is  imposed  on  the  plaintiff  by 
way  of  penalty,  and  therefore  no  omission  on  the  part  of  the  defen- 
dant to  plead  the  statute  will  relieve  the  plaintiff  from  the  necessity 
of  giving  that  proof  (Z). 

3.  Accord  and  Satisfaction. 

3.  Accord  and  Satisfaction. — Accord  with  Satisfaction  is  a  good 
plea  in  bar  to  this  action  (m),  because   damages  only  are  reco- 


(c)  Per  Parke,  B.,  in  Bewnion  y.  Da- 
viion,  3  M.  &  W.  183 ;  see  Bingham  v. 
StanUy,  2  Q.  B.  117;  I  G.  &  D.  237. 

(d)  Broomfield  v.  Smith,  1  M.  &  W. 
542 ;  1  Tyr.  &  Gr.  929,  denying  the  autho- 
rity  of  Edmundi  v.  Harrit,  2  A.  &  E. 
414. 

(«)  Martin  v.  Smith,  4  Bingh.  N.  C. 
436  ;  6  Scott,  268. 

(/)  Potit  V.  Sparrow,  1  Bingh.  N.  C. 
594  ;  1  Scott,  578. 

{g)  Fenwick  v.  Lay  cock,  \  Q.  B.  414; 
1  G.  &  D.  27,  recognized  in  Vaintree  v. 
Huichimon,  10  M.  &  W.  85. 


(A)  Buiiemere  v.  Hayef,  5  M.  &  W. 
456,  recog.  in  Eastwood  v.  Kcnyon,  3  P. 
&  D.  276;  II  A.  &  E.  438;  and  in  Leqf 
y.  Tuton,  10  M.  &  W.  393. 

(i)  Bamett  y.  Glouop,  1  Bingh.  N.  C. 
633 ;  1  Scott,  621 ;  but  see  Johnson  y. 
Dodgton,  2  M.  &W.  653. 

{k)  Shearwood  y.  fToy,  5  A.  &  E.  383 ; 
Wills  y.  Langridge,  ib.  S.  P.,  recognized 
with  reluctance  in  Wagstqffe  y.  Sharpe, 
3  M.  &W.  521. 

(/)  Per  Patteson,  J.,  in  Ro6in9om  y. 
Roland,  6  Dowl.  271. 

(m)  Dyer,  75,  b. 


(57)  See  Hemming  v.  Trenery,  9  A.  &  E.  935 ;  1  P.  &  D.  661,  where 
Denman,  C.  J.,  in  delivering  the  judgment  of  the  courts  observed,  "  That 
upon  defences  which  arise  as  to  matters  of  law»  a  difference  of  opinion 
seems  to  be  entertained  by  different  judges,  whether  such  defences  may 
be  set  up  under  the  general  issue,  or  must  be  specially  pleaded." 

(58)  As  to  surgeons  and  assistant  surgeons  in  the  army  and  navy,  see 
Steavenson  y.  OUver,  8  M.  &  W.  234. 
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verable ;  and  accord  with  satisfaction  to  one  defendant  is  a  bar  to 
aD  (»).  This  defence  might  formerly  have  been  given  in  evidence 
under  the  general  issue  (o) ;  but  under  the  operation  of  the  new 
rules,  it  must  now  be  pleaded  specially.  An  accord  to  make  a 
good  plea  must  be  perfect,  complete,  and  executed  (p);  for  an 
accord  executory  is  only  substituting  one  cause  of  action  for 
another,  which  might  go  on  to  any  extent.  Hence  a  plea  of 
accord  to  do  several  things  (7),  with  an  averment  of  performance  of 
some  only,  and  of  an  offer  to  perform  the  rest,  is  bad.  So  where  to 
an  assumpsit  on  a  promi&sory  note,  the  defendant  pleaded  an  agree- 
ment (r)  between  the  defendant  and  plaintiff,  with  other  creditors 
of  the  defendant,  that  they  would  accept  a  composition  in  satis- 
faction of  their  respective  debts,  to  be  paid  in  a  reasonable  time, 
and  then  averred  a  tender  and  refusal  on  the  part  of  the  plaintiff 
of  the  composition  :  on  demurrer,  the  plea  was  holden  bad.  But 
where  a  debtor  being  unable  to  meet  the  demands  of  his  creditors, 
they  signed  an  agreement  (which  was  assented  to  by  the  debtor) 
to  accept  payment  by  his  covenanting  to  pay  a  third  of  his  annual 
income  to  a  trustee  of  their  nomination,  and  give  a  warrant  of 
attorney  as  a  collateral  security ;  it  appeared  that  the  debtor  was 
wiQing  to  perform  his  part,  but  the  creditors  did  not  appoint  a 
trustee :  it  was  holden  («),  that  the  agreement,  though  not  properly 
an  accord  and  satisfaction,  was  a  good  defence  to  an  action  by  one 
of  the  creditors  for  his  demand ;  inasmuch  as  it  was  a  consent  by  the 
parties  signing  the  agreement  to  forbear  enforcing  their  demands, 
m  consideration  of  their  own  mutual  engagement  of  forbearance ; 
and  that  each  creditor  was  bound,  in  consequence  of  the  agreement 
■of  the  rest.  Acceptance  of  a  security  for  a  lesser  sum  cannot  be 
pleaded  in  satisfaction  of  a  similar  security  for  a  greater.  To  an 
action  of  indebitatus  assumpsit  for  15/.  {t)  the  defendant  pleaded, 
that  he  gave  the  plaintiff  a  promissory  note  for  5Z.  in  satisfaction, 
and  that  the  plaintiff  received  it  in  satisfaction ;  the  plaintiff  put  in 
an  immaterial  replication,  to  which  the  defendant  demurred :  after 
judgment  for  the  plaintiff  in  C.  B.,  it  was  objected  on  error  in 
B.  R.  that  the  plea  was  ill,  it  appearing  that  the  note  for  61.  could 
not  be  a  satisfaction  for  15Z. ;  and  per  Pratt^  C.  J.,  "  We  are  all 
of  opinion  that  the  plea  is  not  good ;  as  the  plaintiff  had  a  ^ood 
cause  of  action,  it  can  only  be  extinguished  by  a  satisfaction  which 
he  agrees  to  accept,  and  it  is  not  his  agreement  alone  that  is 
sufficient,  but  it  must  appear  to  the  court  to  be  a  reasonable  satis- 
fiurtion.  If  51,  be  (as  is  admitted)  no  satisfaction  for  15/.,  why  is  a 
simple  contract  to  pav  5/.  a  satisfaction  for  another  simple  contract 
of  three  times  the  value  \    In  the  case  of  a  bond,  another  bond  has 


!: 


fi)  9  Rep.  79,  b. 

»  12  Mod.  376  ;  Ld.  IUym.566. 
(p)  P^oe'9  case,  9  Rep.  79,  b. 
Iq)  Sh^hard  ▼.  LewU^  T.  Jones,  6. 


(r)  ffeathcoieY.  CrooiMhanktf  2 T.  R.  24. 
m)  Good  V.  Cheesman,  2  B.  &  Ad.  328. 
t)  Cumber  y.  Wane,  Str.  426. 
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never  been  allowed  to  be  pleaded  in  aaiisiaetion  (u),  without  a  bet- 
tering of  the  plaintiff's  case,  as  by  shortening  the  time  of  payment/' 
Judgment  affirmed  (59).  So  \i4iere,  in  an  aetion  of  indebitatug. 
easumpsit  for  goods  sold  and  delivered  (x)^  to  which  the  defendant 
pleaded  non  assumpsit,  it  appeared  that  the  defendant,  prior  to  his 
insolvency,  was  indebted  to  the  plaintiff  in  50/.  for  goods  sold  and 
delivered ;  that  the  defendant,  in  consequence  of  his  insolvency,  had 
compounded  with  all  his  creditors,  and  paid  them  7«.  in  the  pound, 
and  at  the  time  of  such  payment  to  the  plainti£^  promised  to  pay 
him  the  residue  of  his  debt,  when  he  should  be  of  ability  so  to  do, 
which  he  was  proved  to  have  been  before  action  brought :  To  meet 
this  case,  the  defendant  produced  a  receipt  signed  by  the  plaintiff 
for  the  composition  of  7«.  in  the  pound  for  his  debt,  which  he  ac- 
knowledged to  be  in  full  of  all  demands,  and  then  insisted  that  this 
receipt  was  a  discharge  of  the  promise.  A  v^dict  having  been  found 
for  the  defendant,  on  a  motion  for  a  new  trial,  Knight  v.  Cox^  BulL 
N.  P.  153,  was  cited  for  the  defendant,  where  the  creditor  having 
accepted  a  composition  and  signed  a  release  to  the  defendant,  who 
in  consideration  thereof  promised  to  pay  him  the  entire  debt,  it  was 
holden,  that  the  release  was  a  good  defence  to  an  indebitatut  cu- 
sumpHt  for  the  original  cause  of  action  :  But  Lord  JEHenboraagk^ 
C.  J.,  said,  in  that  case  the  original  contract  was  extin^ished  by 
the  release ;  but  it  could  not  be  pretended  that  a  receipt  of  part 
only,  though  expressed  to  be  in  full  of  all  demands,  must  have  the 
same  operation  as  a  release ;  it  was  impossible  to  contend  that  an 
acceptance  of  17/.  10«.  was  an  extinguishment  of  a  debt  of  50/.  He 
added,  that  there  must  be  some  consideration  for  the  relinquishment 
of  the  residue, — something  collateral,  to  show  a  possibility  of  benefit 
to  the  party  relinquishing  his  further  claim,  otherwise  the  agreement 
was  nudum  pactum  (60).  But  the  mere  promise  to  pay  the  rest 
when  of  ability,  put  the  plaintiff  in  no  better  condition  than  he  was 
in  before.    Rule  for  new  trial  absolute.     In  Thomas  v.  Heathom, 

(«)  Matkoad  y.  Cfrick,  do.  Elis.  716 ;      Hob.  68,  69,  S.  P. 
Gro.  Car.  85;    and  Lovelace  y.  Coeket,  {»)  FUeh  y.  Sutton,  5  East,  230. 


(59)  Lord  EUenhortrngh,  C.  J.>  in  speaking  of  tbiff  case  of  Cumber  r. 
WanCy  in  Fitch  v.  Sutton,  5  East,  232,  observed,  that  though  it  had  been 
said  by  him  in  argument,  in  Heathcote  v.  CrookshanAg,  2  T.  R.  26,  to  have 
been  denied  to  be  law,  and  in  confirmation  of  that,  BuUer,  J.,  afterwaods 
referred  to  a  case,  (stated  to  be  that  of  Hardeemtle  v.  Moward^  H.  2S 
Geo.  III.,)  yet  he  (Lord  EUenborc/ugK)  coidd  not  find  any  case  of  that 
sort ;  on  the  contrary,  the  decision  in  Cumber  v.  Wane  was  directly  sup** 
ported  by  the  authority  oiPirmeVs  case,  5  Rep.  11 7j  and  it  did  not  appear 
that  Pinner*  case  had  ever  been  questioned. 

(60)  In  Lynn  v.  Bruee,  2  H.  Bl.  317,  it  was  holden,  that  an  agreement 
to  accept  a  composition  in  satisfaction  of  a  debt  was  not.  a  sufficient  con- 
sideration to  support  a  promise  by  the  debtor  to  pay  the  composition. 
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2  B.  &  C.  481,  Bayley^  J.,  says,  ^^  It  is  perfectly  clear,  that  in  point 
of  Isw,  psym^it  of  a  smaller  smn  cannot  be  pleaded  as  a  satisfaction 
for  a  larger."  And  in  DawnY.  Hatcher^  10  A.  &  E.  121,  sach  a 
plea  was  holden  had  after  verdict.  B.  and  C.  being  jointly  indebted 
to  A.,  A.  saed  B.  alone,  who  did  not  plead  in  abatement ;  but  B.'s 
attorney  wrote  a  letter  stating  the  hardship  of  his  client  being 
compelled  to  pa^  the  whole  debt,  and  o£kring  to  pay  a  proportionid 
share*  This  offer  was  accepted,  and  A.  gave  a  receipt  for  debt  and 
costs  in  thi&  action.  A.  then  commenced  an  action  against  C.  for 
the  balanee.  It  was  contended,  that  the  debt  was  already  dis- 
diaiged ;  but  the  court  (y)  were  of  a  difierent  opinion,  observing, 
that  the  payment  was  not  made  in  discharge  of  A.'s  right  against 
C. ;  and  the  result  of  the  whole  was,  that  it  did  not  operate  as  a 
rdease  or  matter  which  could  have  been  pleaded  as  an  accord  and 
satisfaetiony  but  ffimonnted  merely  to  an  engagement  not  to  sue  B., 
which  could  only  be  pleaded  by  himself.  If  an  action  be  brought 
on  a  quantum  moniit,  and  the  defendant  agree  to  pay  a  less  sum 
than  the  demand  in  full,  that  is  a  good  con»deration  for  a  promise 
by  the  plaintiff  to  pay  his  own  costs  and  proceed  no  further  (z). 
The  defendant  may  plead  (a),  that  he  was  the  payee  of  a  promissory 
note,  and  that  he  indorsed  it  to  the  plaintiff  on  account  of  the  debt 
sued  for ;  because  though  the  promissory  note  is  not  a  security  of 
a  higher' nature  than  tne  simple  contract  debt  sought  to  be  reco- 
vered in  the  action  of  assumpsit,  yet  it  gives  the  plaintiff  the 
advantage  of  holding  a  third  person  liable  to  him.  In  this  case 
the  security  was  given  for  the  whole  debt ;  and  this  seems  neces- 
sary to  entitle  the  party  to  plead  it  in  bar;  for  where  a  debtor 
had  compounded  with  his  creditors,  giving  them  the  seciuity  of  a 
third  person  for  payment  of  part  of  the  stipulated  dividend,  it  was 
holden,  that  he  was  not  discharged  upon  payment  of  that  only,  the 
residue  continuing  unpaid  (b).  And  further,  although  if  creditors 
simply  agree  to  accept  less  from  their  debtor  than  their  just 
demand,  that  will  not  bind  them ;  yet  if,  upon  the  faith  of  such  an 
agreement,  a  third  person  (also  a  creditor)  be  induced  to  become 
surety  for  any  part  of  the  debts,  on  the  ground  that  the  party  will 
be  thereby  cuscharged,  the  agreement,  though  not  under  seal,  will 
be  binding :  and  a  creditor,  after  the  security  given  has  been  paid, 
cannot  sue  for  the  residue  of  his  demand :  for  that  would  be  a 
fraud  on  the  surety  (c). — N.  It  did  not  appear,  in  this  case,  that  the 
plaintiff  had  induced  any  of  the  other  creditors  or  the  surety  to  sisn 
tile  agroement.  But  where  the  plaintiff  and  other  creditors  of  the 
defendant  subscribed  to  resolutions  for  entering  into  a  composition 
deed  with  the  defendants,  upon  their  property  being  assigned  to 
tamatees  for  the  payment  of  their  creditors ;  the  defendants  and  their 

(y)  Waiien  v.  Smiih,  2  B.  &  Ad.  889.  (c)  Steinman  y.  MagnuSf  2  Campb.  124 ; 

[z)  WilHtuon  V.  Byers,  1  A.  &  E.  106.  11  Ea8t,S90.    See  also  Bradley  y.  Gregory, 

[a)  Kemttake  t.  Moiyan,  5  T.  R.  513.  2  Campb.  388 ;  and  Wood  v.  RoberU,  2 

[b)  JTalker  Y.  Seaborne,  I  Thimi.  b26.  Stark,  N.  P.  C.  417,il»6o//,a  J. 
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trustees  having  refused  to  allow  the  plaiatiff  to  come  in  as  a  credi- 
tor under  the  deed ;  it  was  holden  (d),  that  the  plaintiff,  althoush 
he  had  subscribed  the  resolutions,  might,  notwithstaiiding,  sue  the 
defendants  for  the  amount  of  his  demand.  If  the  creditors  sign 
an  agreement  to  give  the  debtor  time  for  the  payment  of  their 
respective  demands,  and  to  take  his  promissoiy  notes  for  the 
amount,  they  cannot  sue  for  the  original  cause  of  action,  without 
proving  that  the  agreement  has  been  broken  on  the  part  of  the 
debtor  (e).  A  plea,  to  an  action  of  assumpsit  for  work  and  mate- 
rials, &c.,  that  the  promises  were  made  jointly  with  T.  M.,  and  that 
before  action  brought,  the  plaintiff  for  and  on  account  of  the  sum 
due,  and  of  the  promises  of  the  defendant  and  T.  M.,  drew  a  bill  on 
T.  M.  which  he  accepted  and  delivered  to  the  plaintiff,  who  received 
the  same  for  and  on  account  of  the  said  sum  and  of  the  said  pro- 
niises,  was  holden  good,  as  raising  a  primd  facie  defence ;  and  that 
it  lay  on  the  plaintiff  to  show  that  the  bill  was  overdue  and  unpaid, 
or  had  been  negotiated  (/).  An  accord,  with  mutual  promises  to 
perform,  is  good,  though  the  thing  be  not  performed  at  the  time  of 
action,  for  the  party  has  a  remedy  to  compel  the  performance  (g). 
''  It  appears  by  a  long  train  of  authorities,  commencing  with  that 
in  Dyer,  356,  that  a  plea  of  accord,  to  be  a  good  plea,  must 
show  an  accord  which  is  not  executory  at  a  future  day,  but  which 
ought  to  be  executed,  and  has  been  executed,  before  action 
brought  "(A). 

4.  Inftmcy. 

4.  Infancy. — The  defendant  may  plead  that  he  was  an  infant  a* 
the  time  of  making  the  promise  (61).  This  privilege  of  avoiding 
contracts,  which  the  law  confers  on  such  as  enter  into  them  during 
their  minority,  that  is,  (by  the  law  of  England,)  within  the  age  of 
21  years,  is  a  personal  (i)  privilege,  the  benefit  of  which  must  be 
claimed  by  the  infant,  and  which  cannot  be  exercised  for  him  by 
any  other  person.  The  plea  of  infancy  ought  not  to  be  pleaded  by 
attorney,  but  by  guardian ;  for  an  infant  cannot  appoint  an  attor- 
ney. In  cases  where  the  contract  declared  on  by  the  plaintiff  has 
been  made  with  the  infant  for  necessaries  suitable  to  his  estate  and 
degree,  the  plea  of  infancy  will  not  operate  as  a  bar  to  the  plaintiff's 

d)  Garrard  v.  Woolner,  8  Bingh.  258.  701 . 

(s)  Boothbey  v.Sowden,  3  Campb.  175.  (A)  Per  Tindait  C.  J.,  ddiyering  jadg- 

Bnt  see  Cranley  y.  Hillary^  2  M.  &  S.  122 ;  ment  in  Bayley  v.  Homan^  3  Bingh.  N.  C. 

and  Reay  ▼.  White,  1  Cr.  &  Mee.  748.  920. 

(/)  Mercer  y.  Cheeaej  4  M.  &  Gr.  804 ;  (i)  Per  Byre,  C.  J.,  in  Keane  y.  Boy- 

5  Scott's  N.  R.  664.  cott,2  H.  B1.515  ;  9XidLBUenborough,C,J,, 

(g)  Com.  Dig.  Accord,  B.  4,  recognized  in  Taylor  v.  Croker,  4  Esp.  N.  P.  C.  187. 
per  Cur.  Cariwright  y.  Cooke,  3  B.  &  Ad. 

(61)  Payment  of  money  into  court  will  not  preclude  a  defendant  from 
availing  himself  of  his  infancy,  because  the  money  may  have  been  paid 
into  court  for  necessaries.  Per  Buller,  J.,  in  Hitchcock  y.  Tywn,  2  Esp. 
N.  P.  C.  481,  n. 
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demand  ;  for  the  law  permits  an  infant  to  bind  himself,  either  by 
simple  contract  or  single  bill  (A),  for  necessaries  (Z),  (viz,)  neces- 
sary meat,  drink,  apparel,  necessary  physic,  proper  instruction,  and 
the  like ;  and  an  infant  is  capable  (m)  of  entering  into  a  contract 
not  merely  for  necessaries  for  ready  money,  but  into  any  reasonable 
OQDtract  for  necessaries,  although  he  may  have  an  income  allowed 
to  him  sufficient  to  supply  him  with  necessaries.  Hence  it  fre- 
qn^itly  becomes  a  question  what  are  necessaries.  In  an  action  for 
goods  sold  and  delivered  (n)  it  appeared  that  the  goods  in  question 
were  a  livery  for  a  servant  of  the  defendant,  who  was  a  captain  in 
tlie  army,  and  cockades  for  some  of  the  soldiers  belonging  to  his 
company.  The  defendant  relied  on  his  infancy,  insisting  that  the 
goooB  in  question  were  not  within  the  description  of  necessaries ; 
the  judge  left  it  to  the  jury  to  consider  whether  the  livery  was  not 
suitable  to  the  degree,  and  the  cockades  a  necessary  expense  inci- 
dental to  his  situation ;  and  the  jury,  being  of  that  opinion,  found 
a  verdict  for  the  plaintiff.  On  a  motion  for  a  new  trial.  Lord 
Kenyon^  C.  J.,  said,  that  the  cockades  could  not  be  considered  as 
necessaries  for  the  defendant,  and  ought  not  to  have  been  included 
in  the  damages ;  but  with  respect  to  the  livery,  he  could  not  say 
that  it  was  not  necessary  for  a  person  in  the  situation  of  defendant 
to  have  a  servant  (62)  ;  and  if  it  was  proper  for  him  to  have  one, 
it  was  necessary  that  the  servant  should  have  a  livery.  The  chief 
justice  added,  that,  however  inclined  he  was  in  general  to  protect 
infants  against  improvident  contracts,  yet  he  thought  this  case 
fell  within  the  fair  liability  which  the  law  imposed  on  infants,  of 
being  bound  for  necessaries,  which  was  a  relative  term,  according  to 
their  station  in  life  (63).  The  rule  for  a  new  trial  was  discharged, 
the  plaintiffs  counsel  agreeing  to  strike  out  the  amount  of  the 
cockades.  All  such  articles  (o)  as  are  purely  ornamental  are  not 
necessary,  and  are  to  be  rejected,  because  they  cannot  be  requisite 
for  any  one,  and  for  such  matters  an  infant  cannot  be  made  respon- 
sible. But  if  they  are  not  of  this  description ;  then  the  question 
arises,  whether  they  were  bought  for  the  necessary  use  of  the 
party,  in  order  to  support  himself  properly  in  the  degree,  state, 

(k)  Bmmai  V.  JLw,  1  Lev.  86,  87.  (o)  Per  Parke,  B.,  in  Peters  v.  Fleming, 

(/)  1  Inrt.  172,  a.  6  M.  &  W.  47,  where  the  plaintiff  recovered 

(m)  Bwrghart  v.  Hall,  4  M.  &  W.  727.  in  an  action  for  rings,  watch-chain,  &c. 
(a)  Hande  y.  Slaney,  8  T.  R.  578. 


(62)  See  the  opinion  oi  HaughtoUy  J.,  2  BoU.  R.  271,  "  If  an  infant 
is  the  owner  of  houses,  it  is  necessary  to  have  them  kept  in  repair,  and 
jet  the  contract  to  repair  them  will  not  bind  the  infant ;  for  no  contracts 
are  binding  on  infants,  except  such  cu  concern  their  person.'^ 

(63)  So  in  Ford  v.  FothergilU  1  Esp.  N.  P.  C.  212,  Lord  JT^Jwyon,  C.  J., 
said,  that  the  question  of  necessaries  was  a  relative  fact  to  be  governed  by 
the  fortune  or  circumstances  of  the  infant,  and  that  proof  of  these  circum- 
stances lay  on  the  plaintiff. 
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rad  staiioti  of  life  in  which  he  moved;  if  they  were,  for  suoh 
articles  an  infant  may  be  responsible  :  and  it  is  for  the  jury 
to  decide  whether  the  articles  are  of  such  a  description  or  not. 
Evidence  is  admissible,  to  show  that  the  infant  was  already  aiiqyplied 
with  the  articles  in  question  (p\  Dinners,  confectionary,  or  firuit, 
supplied  to  an  infant,  an  under-graduate  in  the  university,  having 
lodgings  in  the  town,  without  any  explanation  of  the  circumstances 
under  which  they  were  supplied,  were  holden  not  to  be  nece6saries(9). 
Infancy  is  a  good  defence  to  an  action  on  the  warranty  of  a  horse  (r)« 
A  copyhold  estate  devolved  on  the  defendant  («),  when  he  was  an 
tnlhnt  of  six  years  of  age,  whereupon  he  was  admitted  (64*),  and  a 
fine  duly  assessed.  Two  years  after  the  defendant  (who  had  con- 
tinued m  possession  from  the  time  of  his  admission)  came  of  age, 
an  imlebitatus  assumpsit  was  brought  i&t  the  fine,  which  the  juiy 
found  to  be  reasonable.  A  question  was  made  for  the  opinion  of 
the  court,  whether  this  action  would  lie  agwist  the  defendant,  he 
being  a  minor  at  the  time  of  the  fine  being  assessed*  The  court 
were  of  opinion,  that  the  action  would  well  lie ;  and  Yates^  J.,  said, 
that  if  assumpsit  had  beai  brought  against  the  infant  during  his 
minority,  he  should  have  thought  it  maintainable ;  that  an  infant 
Kught  contract  for  necessaries,  a  fortiori^  therefore,  for  a  fine  whi<^ 
was  due  on  admission,  without  which  the  infant  could  not  have 
received  the  rents  and  profits.  But  in  this  case  it  was  clear 
beyond  doubt,  for  the  defendant  had  confirmed  the  contract  by 
his  enjoyment  of  the  estate  two  years  after  he  came  of  age.  In 
a  recent  case,  it  was  holden,  that  an  infant  widow  is  liable  upon  a 
contract  by  her,  for  her  deceased  husband's  funeral  expenses,  as 
such  a  contract  may  be  considered  as  made  for  her  personal  benefit; 
*'*'  the  ground  of  the  decision  in  this  case,  arises  out  of  the  infants 
previous  contract  of  marriage ;  it  will  not  therefore  follow,  that  an 
infant  child,  or  more  distant  relation,  would  be  responsible  upon  a 
contract  for  the  burial  of  his  parent  or  relative"  {t). 

If  goods,  not  necessaries,  are  delivered  to  an  infimt,  who  after  full 
age  ratifies  the  contract  by  a  promise  to  pay,  he  is  bound ;  per 
Maymond,  G,  J.,  Southerton  v.  Whitlock^  London  Sittings,  Str. 
690.  But  see  Stone  v.  Wythipolly  Cro.  EUz.  126,  where  it  was 
holden,  that  the  simple  contract  of  an  infant,  not  being  for  neces- 
saries, was  merely  void,  and,  consequently,  that  a  promise  by  his 
executor  to  pay  m  consequence  of  forbearance  was  nudum  pactum: 
And  now  by  stat.  9  Geo.  IV.  c.  14,  s.  5,  no  action  shall  be  main- 

(o)  Surckhari  v.  AngeratHn,  1  M.  &  See  «tat.  11  Geo.  IV.  and  1  "WilL  IV.  c.  65, 

Rob.  458,  Aldemtit  B.  8.  6. 

(q)  Brookerv.  Scott,  11  M.  &  W.  67.  (0  Per  Aldmtm,  B.,   delivcriiig   the 

r )  HowUtt  v.  HtttwU,  4  Campb.  118.  judgment  of  the  ooort  in  Chappie  ▼.  CbofMr, 


S: 


>)  Evelyn  y.  Chieheeter,  3  Burr.  1717.      13  Uw  J.  (N.  S.)  Ezch.  286. 


(64)  In  the  report  of  this  case  in  Bull.  N.  P.  154,  it  is  stated  that  the 
defendant  was  admitted  on  coming  of  age. 
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tiiBed,  wherel^  to  charge  any  peisoa  upon  any  promifie  made  after 
fid  age  to  pay  any  debt  contracted  during  in&ncy,  or  upon  any 
ratification  after  full  age  of  any  promise  or  simple  contract,  unleaa 
such  promise  or  ratification  be  by  some  writing  signed  by  the  party 
to  be  charged  therewith.  Ashhurst^  J.,  speakmg  upon  this  point  of 
subsequent  promises  by  infants,  in  Cockshott  v.  Bennett^  2  T.  R« 
766,  seems  to  confine  their  operations  to  securities,  ''  A  security 
given  by  an  infant,  which  is  only  voidable^  may  be  revived  by  a  pro- 
mise after  he  comes  of  age.  In  such  case  he  is  bound  in  equity  and 
conscience  to  discharge  the  debt,  though  the  law  could  not  compel 
him  to  do  so ;  but  he  may  waive  the  privilege  of  infancy  which  the 
law  gives  him  for  the  purpose  of  securing  him  against  the  imposi- 
tions of  designing  persons ;  and  if  he  choose  to  waive  his  privilege 
the  subsequent  promise  will  operate  upon  the  preceding  considera- 
tion." It  is  clear,  that  if  a  bond  be  given  by  an  infant  during  his 
minority,  for  the  amount  of  a  simple  contract  debt,  not  for  neces- 
saries, the  giving  of  the  specialty  wiU  so  extinguish  the  simple  con- 
tract debt  as  not  to  leave  a  sufficient  consideration  for  an  express 
promise  after  full  age  to  operate  upon,  and  consequently  an  assumpsit 
upon  the  original  cause  of  action  cannot  be  maintained.  Tapper  v. 
tkcoenoAt,  3  Keb.  798,  and  Bull.  N.  P.  155.  See  further  on  this 
subject,  Williams  v.  Moor,  11  M.  &  W.  256. 

Farm  of  Replication. — A  replication  in  a  general  form,  that  the 
articles  provided  were  necessaries  suitable  to  the  estate  and  degree 
of  the  defendant  (u),  without  stating  how,  or  in  what  manner,  thev 
were  necessaries,  will  be  sufficient  to  bar  the  plea  of  infancy.  It  is 
however  essentially  necessary,  that  it  should  appear  on  the  face  of 
the  replication,  that  they  were  necessaries  ,/br  the  infant  (65)  ;  for 
where  in  assumpsit  against  an  executor  for  a  farrier's  bill,  the 
defendant  pleaded  that  the  testator  was  an  infant  (a;),  the  plaintiff 
replied,  that  the  demand  was  for  looking  after  the  infant's  horses, 
and  that  the  work  was  necessary  for  the  horses^  on  demurrer,  the 
court  held  that  the  replication  was  bad ;  that  it  should  have  been  a 
^neral  replication,  that  the  demand  was  for  necessaries  for  the 
uifant,  and  the  rest  should  have  been  left  to  evidence,  where  the 
circumstances  of  the  defendant's  health  and  fortune  would  be  con- 
sidered :  and  the  court  added,  that  in  this  case,  though  the  work 
might  be  necessary  for  the  horses,  yet  it  did  not  appear  that  the 
horses  were  necessary  for  the  infant. 


(»)  Huggmt  v.  Wiumanj  Garth.  110.        by  the  name  of  Brooks  ▼.  CrowMe,  Andr. 
Cr)  Oowtt  y.  Brookey  Str.  1101 ;  S.  C.      277. 


^  (65)  Necessaries  for  an  infant's  wife  are  necessaries  for  him ;  but  if  pro* 
vided  in  order  for  the  marriage,  he  is  not  chargeable,  though  she  uses  them. 
Tmmer  v.  TrMy^  per  Pratt,  C.  J.,  London  Sittings,  E.  5  G.  I.  Str.  168. 
If  an  infant  contract  for  the  nursing  of  his  lawful  child,  this  contract  is 
good,  and  shall  not  be  avoided  by  infancy,  no  more  than  if  he  had  con- 
tracted for  his  own  ahment  or  erudition.    Bacon,  Max.  18. 
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A  party  may,  aftei*  he  attains  his  age  of  21  years,  ratify  and  eo 
make  himself  liable  on  contracts  made  daring  infancy ;  and  this 
may  be  done  on  a  contract  arising  on  an  account  stated  (y)  as  w^ 
as  on  any  other  contract. 

On  a  replication  to  this  effect,  viz.  that  the  defendant,  after  he 
came  of  age,  confirmed  the  promise,  if  the  defendant  rejoins  that 
he  did  not,  after  he  came  of  age,  confirm  the  promise,  it  is  suffi- 
cient for  the  plaintiff  to  prove  the  promise,  and  the  defendant  must 
prove  infancy  if  he  means  to  take  advantage  of  it,  because  it  will  be 
presumed,  that  a  person  who  contracts  is  of  a  proper  age  to  con- 
tract, until  the  contrary  be  shown  (2:).  A  replication  of  a  new  pro- 
mise, after  the  defendant  came  of  age,  must  be  supported  by 
evidence  of  an  express  promise ;  payment  of  part  of  the  plaintiff^s 
demand  is  not  in  this  case  tantamount  to  evidence  of  a  new  pro- 
mise to  pay  the  remainder,  as  it  is  to  take  a  case  out  of  the  statute 
of  limitations.  Per  Kenyan^  C.  J.,  in  Thrupp  v.  Fielder^  2  Esp. 
N.  P.  C.  628.  The  promise  also  must  be  voluntary,  and  not 
extorted  from  the  party  under  the  terror  of  an  arrest.  Per  Lord 
Alvanley^  C.  J.,  Harmer  v.  Killing^  5  Esp.  N.  P.  C.  102.  And 
now  by  stat.  9  Geo.  IV.  c.  14,  s.  5,  (Lord  Tenterden'^s  act,)  the 
promise  or  ratification  must  be  made  by  some  writing  signed  by 
the  party  to  be  charged  therewith.     See  ante^  p.  130. 

Contracts  entered  into  by  infants  for  the  maintenance  of  their 
trade  are  not  binding  on  them.  This  rule  has  been  established  for 
the  protection  of  infants  against  improvident  acts,  and  that  they 
may  not  incur  losses  by  trading.  Assumpsit  for  goods  sold  (a) : 
plea  infancy ;  replication,  that  the  defendant  bought  the  goods  pro 
necessario  victu  et  apparatu  et  ad  manuientionem  familicB  stue : 
rejoinder,  that  the  defendant  kept  a  mercer's  shop,  and  bought  the 
goods  in  question  to  sell  again.  On  demurrer,  the  court  were  of 
opinion,  that  this  buying  by  the  infant,  though  for  the  maintenance 
of  his  trade,  by  which  he  gained  his  living,  should  not  bind  him  (66). 

(y)  WiUianu  v.  Moor,  11  M.  &  W.  256.      &  D.  529 ;  11  A.  &  E.  934. 
(1)  Barthmek  v.  Carruthert,  1  T.  R.  (a)  Whittmgham  y.  HUl.Cto,  Jac  494. 

649,  recog.  in  Hartley  y.  Wharton^  3  P. 


{QQ)  So  in  WkytoallY.  Champion^  Str.  1083,  it  was  ruled  by  Lee,  C.  J., 
that  tobacco  sent  to  the  defendant,  who  had  set  up  a  shop  in  the  country, 
could  not  be  recovered  for  as  necessaries,  the  defendant  appearing  to  be 
an  infant ;  for  the  law  would  not  suffer  him  to  trade,  which  might  be  his 
undoing.  So  where  in  an  action  for  work  and  labour,  to  which  the  de- 
fendant pleaded  infancy  *,  it  appeared  that  the  plaintiff  was  a  writing 
painter,  and  the  defendant  a  painter  and  glazier,  and  the  work  done  by  the 
plaintiff  was  painting  and  gilding  letters  for  the  defendant's  customers ; 
liord  Kenyan^  C.  J.,  said,  the  law  would  not  allow  an  infant  to  trade, 

*  IHlk  V.  Keiffkley,  2  Esp.  N.  P.  C.  480. 
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So  where  die  plamtiff  deokured  against  the  defendants  beinff  mer- 
chants (6)  according  to  the  custom  (^  merchants,  upon  a  bill  of 
exchange  drown  l^  the  defendants;  one  of  the  deS^dants  (67) 
pleaded  infiancy.  On  demurrer,  the  plea  was  holden  good,  for  the 
mfant  was  a  trader,  and  the  bill  was  drawn  in  the  course  of  trade, 
and  not  for  any  necessaries.  It  has  been  holden,  that  an  infant 
cannot  bind  himself  even  for  necessaries  by  his  acceptance  of  a  bill 
of  exchange  (c).  So  if  an  infant  is  living  under  the  roof  of  his 
parent,  who  provides  every  thin^  which  in  nis  judgment  appears  to 
be  proper,  the  infant  cannot  bmd  himself  to  a  stranger,  even  for 
such  articles  as  might  under  other  circumstances  be  deemed  neces- 
saries (cQ.  And  in  one  case  (e)^  where  an  infant  during  his  resi- 
dence at  a  coffee-house  contracted  a  debt  with  a  tailor  for  wearing 
apparel.  Lord  Kenyan  expressed  an  opinion  that  it  was  the  duty  of 
the  tradesman  to  inquire  into  the  situation  of  the  infant,  and  to 
kani  from  the  parent  whether  the  infant  was  in  want  of  the  articles 
ordered,  or  not ;  and  unless  the  tradesman  could  show  that  he  had 
made  snch  inquiry,  he  was  not  entitled  to  recover.  But  although 
it  is  prudent  in  a  tradesman  to  make  such  an  inquiry,  he  is  not 
bound  to  make  it  by  any  inflexible  rule  of  law  ( /*),  nor  is  it  a  condi- 
tion precedent  to  his  right  to  recover ;  and  the  party  who  orders 
the  goods  may  give  such  an  appearance  to  things  as  to  render  in- 
quiry unnecessary  (g) :  thus,  where  an  infant  drove  to  the  plaintiff^s 

(»}  WilUamt  y.  W.  H.  and  R.  Barri-  Sittings  after  H.  T.  dl  G.  III.  Sir  /.  Mant- 

jo%  Ctfth.  160.  JMd,  C.  J.,  S.  P.  MS. 

(e)    WUUmnsaH  v.  WaUs,  1   Campb.  («)  Ford  v.  Fothergill,  Peake's  N.  P.  C 

552.  229 ;  1  Esp.  N.  P.  C.  211,  8,  C. 

(df)  Per  Oimld^  J.,  BeAnlridgt  v.  Picker^  (/)  BrayBhaw  v.  ISa/on,  5  Bingh.  N.  C. 

m^,  2  Bl.  R.  1325;  per  BayUif^  J.,  Bor-  231. 

rhuwU  V.   OreoiU,  Somerset  Sum.  Ass.  (^)  Per  Tindal,  C.  J.,  in  Dalian  y. 

1810,  MS. ;  DeaU  y.Leaw,  C.  B.  London  Gib,  5  Bingh.  N.  C.  199. 


therefore  an  action  could  not  be  maintained  against  him  for  work  done 
in  the  course  of  it.  I  am  not  aware  of  any  decision  at  variance  with 
the  preceding,  except  an  anonymous  case  in  Buller's  Nisi  Prius^  154, 
where  it  is  stated  that  Mr.  Baron  Clarke^  in  an  action^  before  him,  where 
the  defendant  gave  his  non-age  in  evidence,  it  appearing  he  had  been  set 
up  in  a  farm,  and  bought  the  sheep  of  the  plaintiff  in  the  way  of  £urming, 
dnrected  the  jury  to  give  a  verdict  for  the  plaintiff,  and  said  he  thought 
die  law  ought  not  to  put  it  into  the  power  of  infants  to  impose  upon  the 
rest  of  the  world. 

(i^7)  Where  an  action  is  brought  against  partners,  and  one  of  them 
plnds  infancy,  the  plaintiff  ought  not  to  enter  a  nolle  prosequi  as  to  the 
infimt,  and  proceed  against  the  others,  for  if  he  does  he  will  be  nonsuited. 
The  proper  method  in  this  case  is  to  discontinue  the  first  action,  and  pro- 
ceed de  novo  lugainst  the  other  partners.  Jaffray  v.  Fairhain  and  othert, 
5  E»p.  N.  P.  C.  47.  Per  Lord  Ellenborouffk,  C.  J.,  recognising  Chanr 
dler  V.  Parker,  3  Esp.  N.  P.  C.  7Q,  per  Kenyan,  C.  J.,  S.  P.  See  notes  to 
Salmon  v.  Smith,  1  Saund.  Rep.  206. 
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Aop  accompnnied  by  her  mother,  who  waited  m  the  carriage  whik 
the  daughter  purchased  some  goods,  some  oi  which  she  took  hene 
in  the  canriage,  and  others  were  delirered  at  the  hotel  where  the 
mother  and  daughter  resided ;  it  was  holden  (A),  tiiat  the  jviy 
might  fairly  infer  that  the  whole  had  come  under  the  motlier's  in* 
spection,  and  that  it  was  not  necessary  that  the  shopman  shoOM 
ask  the  mother  whether  ^e  sanctioned  by  her  words  what  she 
sanctioned  by  her  conduct.  In  an  action  for  goods  scld  to  an 
infant,  the  issue  being  neeesBaries,  if  any  part  of  the  articles  proved 
te  have  been  fiimish^  to  the  defendant,  may  iUl  within  the  deserip^ 
tion  of  necessaries,  the  evidence  oudit  te  be  left  te  the  jury(i). 
Infancy  is  a  good  bar  te  an  action  for  money  lent,  although  the 
infant  has  expended  the  money  in  the  purchase  of  necessaries.  In 
debt  upon  a  single  biB,  the  defendant  pleaded  his  in&ncy  (A) ; 
jdaintiff  replied,  that  it  was  for  necessaries,  viz.  part  for  dothes 
and  part  money  lent  for  necessary  support  at  the  university.  R^ 
joinder,  that  the  money  was  lent  defendant  te  spend  at  pleasure, 
traversing  that  it  was  lent  for  necessaries,  and  issue  thereupon  was 
found  for  plaintiff,  who  had  judgment  in  C.  B.,  which  was  reversed 
on  error  in  B.  R. ;  and  Parker^  C.  J.,  said,  that  an  infant  might 
buy  necessaries,  but  he  could  not  borrow  money  to  buy,  for  he 
might  misapply  the  money,  and  therefore  the  larw  would  not  trust 
him  but  at  the  peril  of  the  lender,  who  must  lay  it  out  for  him,  or 
see  it  laid  out,  and  then  it  was  his  providing,  and  his  laying  out  so 
much  money  in  necessaries  for  him  (68).     If  the  action  against  an 
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h)  Baton  y.  Gih,  6  Bingh.  N.  G.  1».  {k)  Earle  ▼.  Pedle,  Salk.  386. 

0  Maddow  t.  mUer,  1  M.  &  S.  738. 


(68)  In  Darhy  v.  Boucher,  Salk.  279,  a  question  was  made,  whether, 
in  the  case  of  money  lent  to  an  infant,  who  employs  it  in  paying  for  neces- 
saries, the  infant  was  liable,  and  Holty  C.  J.,  was  of  opinion  that  he  was 
not ;  for  it  was  upon  the  lending  that  the  contract  must  arise,  and  after 
that  time  there  eould  not  be  any  contract  raised  to  bind  the  infant,  because 
after  that  he  might  waste  the  money ;  and  the  infant's  applying  it  after- 
wards for  necessaries  would  not  by  matter  ex  post  facto  entitle  the  plain- 
tiff to  an  action ;  for,  as  was  observed  by  the  court  in  Ecarle  v.  Petde,  10 
Mod.  67 f  the  law  does  not  recognize  any  contracts  except  such  as  are 
good  or  bad  at  the  time  when  they  were  made,  and  their  nature  cannot  be 
altered  by  any  subsequent  contingency.  So  in  Prohart  v.  Knoutk,  2  £sp« 
N.  P.  C.  472,  n.,  where,  to  an  action  for  money  lent,  the  defence  was  in- 
fancy ;  Buller,  J.,  would  not  permit  the  plaintiff  to  give  in  evidence,  lihat 
the  money  lent  was  laid  out  in  the  purchase  of  necessaries.  But  it  b 
otherwise  in  equity ;  for  if  one  lends  money  to  an  infknt  to  pay  a  debt  for 
necessaries,  and  in  consequence  thereof  the  infant  does  pay  the  debt,  m 
equity  the  infant  is  liable,  for  there  the  lender  of  the  mon^  stands  in  the 
place  ci  the  person  paid,  viz,  the  creditor  for  necessaries,  and  shall  recover 
m  equity  as  the  other  should  harve  done  at  law.  Per  Cur.  Mttrlow  v.  FH- 
field,  1  P.  Wms.  558.  The  same  rule  of  equity  holds  with  respect  to  money 
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infia*  be  grouaded  ok  a  eoatmct^  the  plratiff  eannot  oonyeKt  it  iniie 
a  tort,  so  ae  to  cbatge  the  infiukt.  ^^  If  (me  deliver  goods  to  aa 
infriit,  on  a  oontraet  (/),  knowing  him  to  be  an  infant,  the  in&nt 
shall  not  be  charged  for  them  in  trover  and  conversion ;  for  the  law 
will  not  peraiit  a  plaintiff,  by  chwDging  the  form  of  action,  to  vary 
the  habiUty  of  the  infant.^  Hence,  whatever  be  the  form  of  the 
aoiioB  which  is  commenced,  if  the  act  done  by  the  infant  is  the 
fimadatiim  of  an  assumpsit,  the  plea  of  infancy  will  be  a  good  bar :  as 
wh^re  an  infant  hired  a  mare  of  the  plaintiff  to  go  a  journey,  in  the 
course  of  which  the  mare  was  strained  («).  The  plaintiff  having 
declared  against  the  infant  for  this  injury  in  tort,  he  pleaded  in- 
£uicy,  which  on  demanrer  was  holden  a  good  plea ;  and  Lord  Kenyan^ 
C.  J.,  said,  that  if  it  were  in  the  power  of  a  plaintiff  to  convert  that 
which  arises  out  of  a  contract  into  a  tort,  there  would  be  an  end  of 
that  protection  which  the  law  affords  to  infants.  Lord  Mansfield^ 
indeed,  frequently  said,  that  this  protection  was  to  be  used  as  a 
shield,  and  not  as  a  sword ;  therefore,  if  an  infant  commit  slander, 
God  forbid  that  he  should  not  be  answerable  for  it  in  a  court  of 
justice.  But  where  an  infant  has  made  an  improvident  contract 
with  a  person,  who  has  been  wicked  enough  to  contract  with  him, 
SDch  person  cannot  resort  to  a  court  of  k^w  to  enforce  such  con- 
tiact ;  and  the  words  ^^  wrongfully,  injuriously,  and  maliciously," 
introduced  into  the  declaration,  cannot  vary  this  case  (69).  A 
single  bill  riv^i  (n)  by  an  infant  for  the  amount  of  necessaries  is 
hinging  on  him,  but  a  bond  in  double  the  amount  (o)  is  not.  So 
aa  account  stated  of  monies  due  for  necessaries  will  not  lie  against 
an  infimt  (ji),  the  law  not  giving  an  infant  credit  for  accurate  com* 


(0  1  Sid.  129,  Manhy  ▼.  Scott,  See  also  1  Iiut.  172,  a. 

(m)  Jemdngs  v.  RundaU,  8  T.  R.  335.  {p)  2  Roll.  Rep.  271,  and  Trueman  y. 

»)  BuuM  y.  Leej  1  Ley«  86,  87.  Hunt,  1  T.  R.  40.     See  also  IngMew  y. 

•}  AwHSr  y.  ArekdfoU,  Cro.  Eliz.  920.  DougUu,  2  Stark.  N.  P.  C.  36. 
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lent  to  a  feme  covert,  and  afterwards  appKed  to  her  use  for  necessaries. 
See  jMMf,  tit.  '^Baroa  and  Fem^''  s.  4. 

{(^9)  As  in  the  cases  of  contract  where  the  law  has  protected  the  infant 
against  his  liability,  he  cannot  be  prejudiced  by  the  farm  of  action  in 
mich  he  is  sued ;  so  in  cases  esc  delicto,  where  he  is  responsible,  he  cannot 
derive  any  advantage  firom  it.  In  Brietow  v.  Easimany  1  £sp.  N.  P.  0. 
172,  Kemf<m,  C.  J.,  was  of  opinion,  that  money  had  and  received,  would 
lie  against  the  defendant,  to  recover  money  which  he  had  embezzled, 
noiwithstanding  the  in&ncy  of  the  defendwt,  on  the  ground  that  infants 
weie  liable  to  actions  est  delicto,  though  not  ex  contractu;  and  though 
the  action  for  money  had  and  received  was  in  form  an  action  ex  contreictu, 
yet  in  this  case  it  was  in  substance  an  action  ear  delicto  :  that  if  trover  had 
been  brought  for  the  property  embezzled,  infiBUicy  would  not  have  bean  a 
defenoe ;  and  as  the  object  of  the  action  for  money  had  and  received  was 
the  sane,  he  thought  the  same  rule  of  law  ought  to  apply,  and  therefore 
that  infancy  ought  not  to  be  a  bar. 
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putation,  nor  can  he  agree  to  any  such  aocoimt ;  bat  an  a^ccouiit 
stated  by  an  infant  not  being  at^lutely  void,  but  voidable  only^ 
may  be  ratified  by  him  on  attaining  his  full  age ;  and  if  so  ratified, 
debt  or  assumpsit  may  be  maintained  therem  (q).  A  warrant  of 
attorney  given  by  an  infant  is  absolutely  void  (r),  and  the  court 
will  not  confirm  it,  though  the  infant  appear  to  have  given  it  (know- 
ing that  it  was  not  validj  for  the  purpose  of  collusion ;  for  such  acts 
of  an  infant  as  are  only  voidable  are  allowed  in  equity  to  be  con- 
firmed, but  not  such  as  are  actually  void.  An  infant  cannot  be 
bound  by  a  submission  to  arbitration  (s). 

5.  Payment;  and  herein  of  Payment  of  Money  into  Court,  p.  140. 

5.  Payment. — To  an  action  of  assumpsit  the  defendant  may  plead 
matter  of  discharge  ex  post  facto j  as  payment  before  action  brought. 
This  defence  might  have  been  given  in  evidence  under  the  general 
issue,  but  must  now,  under  the  new  rules  (H.  T.  4  Will.  I V .),  be 
specially  pleaded. 

By  R.  6.  T.  T.  1  Vict.  (0,  paym^it  shall  not,  in  any  case,  be 
allowed  to  be  given  in  evidence  in  reduction  of  damages  or  debt; 
but  shall  be  pleaded  in  bar. 

In  any  case  (u)  in  which  the  plaintifi^  (in  order  to  avoid  the  ex« 
pense  of  the  plea  of  payment)  shall  have  given  credit  in  the  parti* 
culars  of  his  demand  for  any  sum  of  money  therein  admitted  to 
have  been  paid  to  the  plaintiff,  it  is  not  necessary  for  the  defendant 
to  plead  the  payment  of  such  sum.  But  this  rule  does  not  apply  to 
cases  where  the  plaintiff,  after  stating  the  amount  of  his  demand, 
states  that  he  seeks  to  recover  a  certain  balance  without  giving 
credit  for  any  particular  sum. 

Payment  may  be  pleaded  generally  {x)  to  all  the  counts  of  a  de* 
claration  ;  and  if  the  plea  contains  an  allegation  that  the  payment 
was  made  after  the  cause  of  action  accrued,  it  is  immaterial,  that 
the  day  actually  specified  was  before  the  cause  of  action  accrued. 

Where  a  plaintiff  gives  credit  in  his  particulars  of  demand  for 
payments,  whether  made  before  or  after  action  brought,  and  goes 
only  for  the  balance,  a  plea  of  payment  is  to  be  taken  as  pleaded  to 
such  balance  ;  and  if  the  defendant  proves  payments  to  that  amount, 
independently  of  the  sums  credited  in  the  particulars,  he  is  en- 
titled (y)  to  a  verdict.  Where,  in  an  action  m  debt  for  lOZ.  18s., 
balance  of  a  debt  of  100/.,  the  plaintiff  averred,  that,  although 
89/.  2«.  had  been  paid,  yet  that  he  had  not  been  paid  the  sum 
of  10/.  18^.,  and  the  defendant  pleaded  nimquam  indebitatus^  it  was 

Williams  v.  Moor,  11 M.  &  W.  256.  Morris  v.  Jones,  1  6.  &  D.  13 ;  1  Q.  B. 

Saunderson  v.  Marr,  1  H.  BL  75.  397,  400,  and  403 ;  Green  v.  Smithies,  1 

s)  Anon.  B.  R.  HU.  55  G€0.  III.  Q.  B.  796;  1  0.  &  D.  395. 

{/)  4  Bingh.  N.  C.  816  ;  3  N.  &  P.  380 ;  (x)  Beesley  v.  JDo««y,  6  Bingh.  N.  C.  37. 

8  A.&E.280;  4  M.  &  W.  4.  {3/)  Sastteieky.Harmau,6M.&W,l9^ 
(«)  R.  6.  T.  T,  1  Vict,  ubi  sup.    See 
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hdideD  that  the  pUntiff  in  order  to  recorer  must  prove  a  debt  ex- 
ceeding the  sum  of  89/.  2s,  (z). 

Where  a  defendant  pleads  (a)  payment  of  a  sim),  he  may,  upon 
affidavit  that  the  plaintiff  cannot  safely  go  to  trial  without  the  par- 
ticulars of  the  payment,  be  compelled  to  fiimish  them. 

A  person  who  is  indebted  to  another  on  several  accounts,  may, 
at  the  time  of  payment,  ^VVfy  t*he  money  to  whichever  account  he 
thinks  proper ;  and  his  election  so  to  do  may  be  either  expressed, 
or  may  be  inferred  from  the  circumstances  of  the  transaction  (b) ; 
but  if  the  party  paying  does  not  make  such  election,  the  receiver 
may  apply  it  as  he  pleases  (c)  (70)  ;  and  the  better  opinion  seems 
to  be,  that  the  application  may  be  made  by  the  receiver  at  any 
iim€(d). 

A  creditor  receiving  money,  without  any  specific  appropriation 
by  the  debtor,  will  be  permitted  in  a  court  of  law  to  ascribe  the 
receipt  to  the  discharge  of  a  prior  and  purely  equitable  debt  («), 
and  sue  him  at  law  for  a  subsequent  legal  debt.  But  where  one 
demand  arises  out  of  a  lawful  contract,  and  another  out  of  an 
anlawful  contract,  the  law  (/)  will  appropriate  a  payment  not 
specifically  appropriated  to  the  lawful  contract.  A  party,  however, 
to  whom  two  sums  are  due,  the  one  for  spirituous  liquors  supplied 
in  quantities  not  amounting  to  20s.  at  a  time,  the  other  for  meat, 
&C.,  may  apply  (g)  payments  made  generally,  to  the  account  for 
flpirituous  liquors. 

**  It  seems  most  consistent  with  reason,  that  where  payments  are 
made  upon  one  entire  account,  such  payments  should  be  considered 
in  discharge  of  the  earlier  items.^  Per  Bayley,  J.,  Bodenham 
V.  PvrchaSj  2  B.  &  A.  45.  "  In  the  case  of  a  banking-account, 
there  is  no  room  for  any  other  appropriation  than  that  which  arises 
from  the  order  in  which  the  receipts  and  payments  take  place,  and 
are  carried  into  account.    Presumably  it  is  the  first  sum  paid  in,  that 


is)  Price  Y.IU€i,  11  M.  &  W.  577. 

(«)  Ireimtd  y.  Tkon^uon,  4  Bingh. 
N.  C.  716. 

(b)  Newmareh  y.  Clay^  14  East,  239, 
agreed  per  Cur,  Peten  v.  Andenon,  5 
Ttant.  596;  SIkaw  y.  Ptc/<m,  4  B.  &  C. 
715. 

(e)  Sown  Y.  lAiea»,  B.  B.  M.  11  Geo.  II. 
Andr.  55;  Ooddard  y.  Cox,  Str.  1194. 
See  2  Vem.  607,  S.  P.,  per  Lord  Cowp. 
CkL,  and  Peters  y.  Anderwn,  5  Taunt. 
596;    ffaU  y.  Wood  and  W\fe,  before 


Lord  Mansfield,  C.  J.,  Middlesex  Sittings, 
Hil.  1785  ;  S.  P.,  14  East,  243,  n. 

(d)  mils  Y.  Fowkss,  5  Bingh.  N.  C. 
455.  See  also  Devaynes  y.  Noble,  1  Me- 
rlYale,  606,  7. 

(e)  Bosanquet  y.  Wray,  6  Taunt.  597. 
See  Arnold  y.  Mayor  qfPooU,  5  Scott's 
N.  R.  777 ;  4  M.  &  Gr.  897. 

(f)  Wright  Y.  Laing,  3  B.  &  C.  165. 
(jf)  Cruiekshanks  y.  Rose,  1  Moody  & 

Rob.  100;    PhUpott  y.  Jones,   2    A.  & 
E.  41.  S.  P. 


(70)  The  defendant  owed  money  on  two  bonds,  and  paid  money  on 
aoooont,  but  gave  no  directions  to  which  he  would  have  it  applied ;  and 
upon  a  case  reserved,  it  was  determined,  that  the  plaintiff  had  tne  election, 
Blo98  T.  Cutting^  cited  m  2  Str.  1 194. 
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is  fine  drmm  oat.  It  k  tiM  firat  hmm  om  Urn  daUt  flids  «#  4b» 
account,  which  is  discharged  by  the  first  item  on  tlie  eredit  sidbw 
The  appropriation  is  made  by  the  very  aet  of  setting  the  two  ilema 
against  eadi  other/'  Per  Sir  W.  GraifUy  M.  K,  Claytan^s  caae^  1 
Mer.  572.  See  further  on  this  subject,  Devmnes  y.  Noble,  1  Mer. 
608 ;  Pease  v.  Hurst,  10  B.  &  C.  122 ;  and  Tayhr  yfrKymer,  3  B. 
&  Ad.  333,  where  the  court  thoiight  the  rule  laid  down  in  Devaynes 
y.  Noble  did  not  apply.  See  Tomlinson  v.  Copland,  2  Clarke  & 
FineUy,  App.  Cas.  681 ;  Williams  v.  Griffith,  6  M.  &  W.  800. 

There  can  be  no  appropriation  (h)  by  the  receiver,  where  the 
debtor  has  not  had  the  means  or  opportunity  of  exercising  any 
election  as  to  the  implication. 

Security  having  been  given  by  a  surety  for  goods  to  be  supptiad 
to  his  principal,  and  not  in  rei^ect  of  a  previously  existing  debt, 
goods  were  subsequently  supplied,  and  payments  were  from  time  to 
time  made  by  the  principal,  in  respect  of  some  of  which  discount 
was  allowed  for  prompt  payment ;  it  was  holden,  that  it  was  to  be 
inferred  in  favour  of  the  surety  that  all  these  payments  were 
intended  in  liquidation  of  the  latter  account  (i). 

The  mere  production  of  a  bill  of  exchange  from  the  custody  of 
the  acceptor  is  not  presumptive  evidence  of  payment,  unless  it  be 
shown  thit  the  bill  was  onoe  in  circulation  after  being  accepted  (ft). 
Nor  is  payment  to  be  presumed  from  a  receipt  indorsed  on  the  biU, 
unless  it  can  be  shown  that  the  receipt  is  in  the  handwriting  of  a 
person  entitled  to  demand  payment  (/).  Where  defendant  being 
mdebted  to  plainti&  for  goods  sold,  and  C.  being  indebted  to  defei;^ 
dant,  plaintif&,  with  consent  of  defendant,  drew  a  bill  on  C.  payable 
at  two  months,  which  C.  accepted,  but  afterwards  dishonoured ;  it 
was  holden  (m),  that  defendant  was  not  entitled  to  notice  of  the  di»< 
honour,  his  name  not  being  on  the  bill,  and  that  the  bill  was  not 
to  be  esteemed  a  complete  payment  of  the  debt,  under  stat.  3  & 
4  Ann.  c.  9,  s.  7.  In  this  case  the  person  insisting  on  the  want  of 
presentment  was  not  a  party  to  the  bill.  In  an  action  for  the 
price  of  goods,  it  appeared  that  the  goods  were  sold  in  the  mom- 
mg  at  York,  on  Saturday  the  10th  Dec.  1825,  and  on  the  same 
day,  at  3  o'clock  in  the  afternoon,  the  vendee  delivered  to  the  vendor, 
as  and  for  payment  of  the  price,  promissory  notes  of  the  bank  of  D. 
&  Co.  at  Huddersfield,  payable  to  bearer  on  demand.  D.  &  Co.  had 
stopped  payment  on  the  same  day  at  11  o^clock  in  the  morning,  and 
never  afterwards  resumed  their  payments ;  but  neither  of  the  parties 
knew  of  the  stoppage,  or  of  the  insolvency  of  D.  &  Co.  The  vendor 
never  circulated  the  notes^  or  presented  them  to  the  bankers  for 
payment ;  but  on  Saturday,  the  17th  December,  he  required  tiie 


(k)    W^Uer  y.  Laey,  1  ICaa.  &  Or.  {k)  lyui  v.  Vmbattaiherg,  2  Campb. 

70.  439. 

(0  MwrryatU  ▼.  WTUte,  2  Sttik.  N.  P.  (I)  8,  C. 

C.  101,  Lord  Ellenbonmght  C.  J.  (m)  Smm^&rd  t.  Jteiiif,  ft  M.  ft  8.  tS; 
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iFOidee  te  take  back  the  notes,  and  to  pay  him  the  mmgnaaA,y  whieh 
the  vendee  lefiised.  It  was  holden,  that  the  Jeodot  was  gwHy  of 
laches  in  not  giving  notice  to  the  vendee  of  non-payment  and  insot 
yency  of  the  bankers  within  a  reasonable  time ;  and  conseauently 
that  the  notes  operated  as  a  satisfaction  (n)  of  the  debt.  Tne  rule 
as  to  all  negotiable  instruments  is,  that  if  they  are  taken  in  payment 
of  a  pre-existing  debt,  they  op^^te  as  a  discharge  of  that  debt,  un- 
less the  party  who  holds  the  instruments  does  all  that  the  law  re- 
quires to  be  done  in  order  to  obtain  payment  of  them  (o).  It  is 
perfectly  clear^  that  a  bill  of  exchange  will  operate  as  a  satisfaction 
of  a  preceding  debt,  if  the  holder  makes  it  his  own  by  laches,  as  by 
not  presenting  it  for  payment  when  due  (p).  So  where  the  vendor 
of  goods,  having  been  paid  for  them  by  a  bill  drawn  by  the  vendee 
on  a  third  person,  after  the  bill  had  been  accepted,  altered  it  in  a 
material  part,  viz,  the  time  of  payment ;  it  was  holden  (9),  that  the 
vendor  thereby  made  the  bill  his  own  as  against  the  vendee,  and 
caused  it  to  operate  as  a  satisfaction  of  the  debt  for  which  it  was 
originally  given.  An  order  on  a  banker  to  give  credit  on  a  future 
day  is  not  payment  (r)  until  the  day  arrives. 

Where  the  holder  of  a  bill  of  exchange,  iq)on  its  being  di£h 
honoured,  received  part  payment,  and  for  the  residue  another  biQ 
of  exchange  drawn  and  accepted  by  persons  not  parties  to  the 
original  bill,  and  afterwards  sued  the  drawer  and  acceptor  upon  the 
original  bill :  it  was  holden  (5),  that  it  was  sufficient  for  him  to 
prove  presentment  of  the  substituted  bOl  to  the  acceptor  for  pay- 
ment, and  that  it  was  dishonoured,  without  proving  that  he  gave 
notice  of  the  dishonour  to  the  drawer  of  the  substituted  bill.  If  a 
creditor  refer  a  third  person  to  his  debtor  for  payment,  intending 
the  third  person  to  take  payment  in  money,  and  the  third  person^ 
instead  of  taking  payment  m  money,  takes  pajnment  in  any  other 
way,  he  does  it  at  his  peril  (t).  Although  a  creditor  has  a  right  (u) 
to  insist  on  payment  to  himself  or  his  appointee,  yet  having 
once  given  an  order  for  the  payment  of  his  debt  to  a  third  person, 
he  has  no  right  to  revoke  that  order,  provided  there  be  a  pledge 
by  the  person  to  whom  the  authority  is  given  that  he  will  pay  the 
debt  according  to  the  authority. 

The  general  rule  of  Trinity  Term,  1  Vict,  (stated  onto,  p.  136), 
that  the  defendant  need  not  plead  payment  of  any  sums,  for  the 
pajnnent  of  which  eredit  is  given  in  the  plaintifTs  particulars  ef 
demand,  does  not  apply  to  set-ofF.     Where  paym^rts  are  admitted 

(«)  Camidge  t.  Allmby,  6  B.  &  C.  (r)  Pedder  and  others,  ▼.   Watt  and 

973.    See  Roffert  y.Langfordf  1  Cr.  &  M.  another,  B.  R.  H.  36  Geo.  III.,  L.  P.  B. 

€37 ;  S  Tyrw.  654.  98,  Dampier  MSS.,  L.  I.  L. 

(•)  Per  Baylay,   J^   in    Cmmiiffe   ▼.  (e)  BUkop  v.  Som,  5  M.  &  S.  362. 

AUmbjf,  6  B.  &  C.  382.  {{)  VtxBayley,  3.,  in  Smith  y.  Ferrand, 

(fO  Per  Lord  Tenietfden,  C  J.,  3  B.  &  7  B.  &  C.  24. 

Ad.  6iB3.  («)  Bodgatm  y.  Andereot^  3  B.  &  C« 

(ff)  AXdgr9om  t.  l4m§daU,  3  B.  &  Ad.  842,  recognized  by  Aldtrwn,  J.,  in  Crow 

foot  Y.  Qumey,  9  Bingh.  372. 
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in  the  phnntiiTB  particulars,  he  can  recover  only  for  the  amount 
by  which  the  claims  proved  by  his  witnesses  exceed  such  pay- 
ments (x). 

When  the  defendant  pleads  that  he  paid,  and  plaintiff  accepted 
monies  in  full  satisfaction,  a  replication  alleging  that  the  plaintiff 
did  not  accept  the  monies  in  full  satisfaction,  puts  the  payment 
as  well  as  the  acceptance  in  issue  (^). 

Payment  of  Money  into  Court. — By  stat.  3  &  4  Will.  IV.  c.  42, 
s.  21,  it  shall  be  lawful  for  the  defendant  in  all  personal  actions, 
(except  actions  for  assault  and  battery,  false  imprisonment,  libel, 
slander,  malicious  arrest  or  prosecution,  criminal  conversation,  or 
debauching  plaintiff's  daughter  or  servant,)  by  leave  of  any  of  the 
superior  courts  where  such  action  is  pending,  or  a  judge  of  any  of 
the  said  superior  courts,  to  pay  into  court  a  sum  of  money  by  way  of 
compensation,  in  such  manner  and  under  such  regulations,  as  to  the 
payment  of  costs  and  the  form  of  pleading,  as  the  said  judges, 
or  such  eight  or  more,  shall  by  rule  direct.  By  R.  G.  T.  T. 
I  Vict.  (;;),  when  money  is  paid  into  court,  such  payment  shall  be 
pleaded  in  all  cases,  and,  as  near  as  may  be,  in  the  following  form, 
mutatis  mutandis  :— 

"  C.  D.  ^  The  day  of 

ats.     >  The  defendant,  by  his  attorney,  [or,  in  person, 

A.  B.  1^0.]  says,  [or  in  case  it  be  pleaded  as  to  part  only^ 
addj  *'  as  to  «f  ,  being  part  of  the  sum  in  the  declaration,  or 
count  mentioned,"  or  ^'  as  to  the  residue  of  the  sum  of  £  ], 
that  the  plaintiff  ought  not  further  to  maintain  his  action,  be- 
cause the  defendant  now  brings  into  court  the  sum  of  £  , 
ready  to  be  paid  to  the  plaintiff;  and  the  defendant  further 
says,  that  the  plaintiff  has  not  sust.ained  damages,  for,  in  actions  of 
debiy  that  he  never  was  indebted  to  the  plaintiff,]  to  a  greater 
amount  than  the  said  sum  of,  &c.,  in  respect  of  the  cause  of  action 
in  the  declaration  mentioned,  [or  "  in  the  introductory  part  of  this 
plea  mentioned^],  and  this  he  is  ready  to  verify ;  wherefore  he 
prays  judgment  if  the  plaintiff  ought  further  to  maintain  his  action 
thereof." 

In  assumpsit  (a),  for  breach  of  an  agreement  to  keep  premises  in 
repair,  the  court  would  not  allow  defendant  to  pay  money  into  court 
as  compensation  under  the  foregoing  statute,  upon  pleas  of  payment 
of  money  into  court  and  of  tender. 

When  money  is. paid  into  court,  under  the  general  indebitatus 
counts,  such  payment  operates  only  as  an  admission  that  the  plaintiff 
is  entitled  to  recover,  in  respect  of  some  contract,  to  the  extent  of 
the  money  so  paid  in :  but  where  the  plaintiff  declares  on  a  special 

(*)  Rowland  v.  Blaksley,  1  Q.  B.  403 ;  (i)  4  Bingh.  N.  C.  814  ;   3  Ncv.  &  P. 

2  6.  &  D.  734.  380 ;  8  A.  &  E.  278;  4  M.  &  W.  2. 

(y)  Ridley  v.  Undall,  7  A.  &  E.  134.  (a)  Dearie  v.  Barrett,  2  A.  &  £.  82. 
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ecmtiact,  a  payment  into  court  admits  the  contract  as  declared 
on  (b).  Hence,  where  in  an  action  against  two,  money  is  paid  into 
court  by  both  defendants,  with  a  plea  of  payment  into  court  under 
this  rule  of  T.  1  Vict.,  the  plaintiff,  in  order  to  recover  damages 
beyond  the  sum  paid  in,  must  show,  not  only  that  his  demand,  in 
respect  of  which  the  money  is  paid  into  court,  exceeds  the  amount 
paid  in^  but  that  the  defendants  are  joint  contractors  (c). 

Proceedings  by  Plaintiff  after  Payment  of  Money  into  Court, — 
By  R.  G.  T.  T.  1  Vict,  (rf),  the  plaintiff,  after  delivery  of  a  plea  of 
payment  of  money  into  court,  snaU  be  at  liberty  to  reply  to  the 
same  by  accepting  the  sum  so  paid  into  court  in  fiill  satisfaction 
and  discharge  of  the  cause  of  action  in  respect  of  which  it  has  been 
paid  in  ;  and  he  shall  be  at  liberty,  in  that  case,  to  tax  his  costs  of 
suit,  and  in  case  of  non-payment  thereof,  within  48  hours  to  sign 
judgment  for  his  costs  of  suit  so  taxed  ;  or  the  plaintiff  may  reply 
*^  that  he  has  sustained  damages  (or,  that  the  defendant  was  and  is 
indebted  to  him,  as  the  case  may  be,)  to  a  greater  amount  than  the 
said  sum  ;'*^  and,  in  the  event  of  an  issue  thereon  being  found  for  the 
defendant,  the  defendant  shall  be  entitled  to  judgment  and  his  costs 
of  suit.  Under  this  rule,  where  money  paid  into  court  is  taken  out 
in  satisfaction  of  part  only  of  the  plaintiff's  demand,  there  being 
other  issues  upon  which  the  parties  are  proceeding  to  trial,  the 
^aintiff  is  not  entitled  to  tax  his  costs  (e). 

6.  Release. 

6.  Release, — Defendant  may  plead  a  release  after  promise,  and 
before  action  brought  (71).  The  usual  replication  to  a  plea  of  re- 
lease is  non  est  factum  (72).  A  release,  upon  performance  of  the 
promise  in  part  (/)  quoad  hoc,  will  not  discharge  the  promise  for 
the  residue.  If  after  the  last  continuance  the  plaintiff  give  the 
defendant  a  release,  he  may  plead  it  in  bar  (g) :  such  plea  is  called 
a  fleAjmis  darrein  continuance.  By  R.  G.  H.  T.  4  Will.  IV.  No,  2, 
it  is  provided  that  in  all  cases  in  which  a  plea  puis  darrein  con- 
tinuance is  now  by  law  pleadable  in  Banco,  or  at  Nisi  Prius ;  the 
same  defence  may  be  pleaded  with  an  allegation,  that  the  matter 
arose  after  the  last  pleading,  or  the  issuing  of  the  jury  process,  as 
the  case  may  be.    Provided,  that  no  such  plea  shall  be  allowed, 

(b)  Per   Tindal,  C.  J.,  in  Archer  v.  546,  vad  Cooper  \.  Blick,  2Q.  B.  915;  2 

BHfKth,  1 M.  &  Gr.  873 ;  2  Scott's  N.  R.  G.  &  D.  295. 

156,  recognizing  Beaton  ▼.  Benedict ,  5  (e)  Archer  v.  Bjnglkhf  nbi  snp. 

Bxngli.  28 ;   Kmgham  y,  RoMntj  5  M.  &  Id)  Ubi  sup. 

W.  94  ;  Siapleion  v.  Nowell,  6  M.  &  W.  9 ;  (e)  Canty  v.  Gyll,  4  M.  &  Gr.  907 ;  5 

nd  we  Attwood  y.  lysylor,  1  Scott's  N.  R.  Scott's  K.  R.  819. 

640;  1  M.&Gr.279;  Steavetuony.Carpo-  (J)  2RoU.  Abr.  413, 1.  2,  adjudged. 

raiUm  of  Berwick,  1  Q.  B.  154 ;  4  P.  &  D.  ^)  Bull.  N.  P.  309. 

(71)  See  the  form,  "Clerk's  Assist.'*  p.  257,  258  ;  2  Rich.  Pr.  B.  R. 
p.  43,  third  edition. 

(72)  2  Rieh.  Pr.  B.  R.  p.  44. 
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iiideaB  accompanied  by  on  affidavit  that  the  matter  thereof 

within  eight  OAys  next  before  the  pleading  such  pleas,  or  unless  the 
court  or  a  judge  shall  otherwise  order. 

A  plea  puis  darrein  continuance  must  in  all  cases  be  accepted  by 
a  judge  at  Nisi  Prius,  even  after  the  jury  are  sworn,  provided  it  be 
tendered  in  due  form  and  accompanied  with  the  usual  affidavit  that 
the  subject-matter  of  it  arose  within  eight  days  of  the  time  of  its 
being  pleaded ;  but  it  would  seem  that  such  aAdarit  is  unnecesaaiy 
where  the  subject-matter  of  the  plea  arose  at  the  trial  in  the  pre- 
sence of  the  judge  (A). 

A  plea  that  before  any  breach,  plaintiff,  on  sudi  a  day,  at  such  a 
place,  exoneravii  eum  of  the  said  promise,  was  held  good  on  de- 
murrer, on  the  ground  that  a  promise  by  words  might  be  discharged 
by  words  before  breach,  ^^  eodem  modo  quo  oritur,  eodem  modo  absot- 
tAturr^  Langden  v.  Stokes^  Cro.  Jac.  620 ;  and  this  decision  has 
been  recognized  in  King  v.  OiHett,  7  M.  &  W.  65  ;  in  which  case, 
to  a  dechnration  in  assumpsit  founded  on  mutual  promises  to  marry 
within  a  reasonable  time,  defendant  pleaded  that  after  the.  promise, 
and  before  any  breach  thereof,  plaintiff  absolved,  exonerated,  and 
discharged  defendant  from  his  promise  and  the  performance  thereof: 
on  demurrer,  the  plea  was  holden  good. 

7.  BtatvUe. 
1.  Of  LindtatioM.  2.  Of  Set^Of,  p.  154. 

1.  Statute  of  Limitations. — By  stat.  21  Jac.  I.  c.  16,  s.  3,  aO 
actions  upon  the  case  (other  than  such  accounts  as  concern  the  trade 
of  merclumdize  between  merchant  and  merchant,  their  factors  or 
servants,  and  other  than  slander)  shall  be  commenced  and  sued 
within  six  years  next  after  the  cause  of  such  actions,  and  not  after* 
Advantage  must  be  taken  of  this  statute  by  pleading  it  (£),  although 
it  should  appear  on  the  face  of  the  declaration  that  the  cause  of 
action  did  not  arise  within  six  years  before  the  commencement  of 
the  action ;  and  the  defendant  will  not  be  permitted  to  give  it  in 
evidence  on  the  general  issue,  nan  assumpsit. 

There  are  two  forms  in  which  this  statute  is  usually  pleaded : 

1.  That  the  defendant  did  not  at  any  time  within  six  years  next 
before  the  commencement  of  the  plaintijfs  action,  undertake  or 
promise,  ^c. 

2.  That  the  cause  of  action  mentioned  in  the  declaration,  did  wot 
accrue  at  any  time  within  six  years  next  before  the  commencement  cf 
the  plaintiff^ s  action,  ^c. 

The  first  form  is  proper  in  actions  of  indebitatus  assumpsit  for 
goods  sold  and  delivered,  money  lent,  and  the  like,  where  tne  con- 
sideration is  executed.     In  an  indebitatus  assumpsit  (A),  <m  a  pro- 


i; 


A)  Todd  ▼.  Emly,  9  M.  &  W.  606.  t.  Itogtrs,  1  Lev.  110. 

0  PuekU  T.  Moore,  1  Vent.  191 ;  Le9  (Js)  CoUim  v.  Bemmg,  12  Mod.  444* 
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to  pay  on  demand,  the  defebdant  pleaded  mm  amumpnt  ta/ra 
acflp  oaaot ;  the  plaiiitiff  demurred,  on  the  ground  that  nothing  was 
due  until  demand,  and  therefore  defendant  should  have  pleaded  nan 
assun^Ht  infra  sex  annos  after  demand,  or  that  no  demand  was 
made  within  six  years :  but  per  Cur.  if  the  promise  were  of  a  col* 
lateral  thing,  which  would  not  create  any  debt  until  demand,  it 
might  be  so ;  but  here  it  is  an  indebitatus  cusumpsit^  which  shows  a 
debt  at  the  time  of  the  promise^  therefore  the  plea  is  good. 

The  second  form,  viz,  that  the  cause  of  action  did  not  accrue 
.  within  six  years,  may  be  adopted  with  safety  in  ail  cases,  but  it  is 
more  peculiarly  applicable  to  the  cases  of  actions  brought  for  breach 
of  promise  founded  on  collateral  and  executory  considerations,  in 
which  cases  the  first  form  would  be  improper,  as  will  appear  from 
the  following  case : — The  declaration  stated^  that,  in  consideration 
that  the  plaintiff  would  receive  A.  and  B.  into  his  house  as  guests, 
and  diet  them  (Q,  the  defendant  promised,  &c.  Plea,  non  assumpsit 
infra  sex  annos,  to  which  the  plaintiff  demurred  :  judgment  for  the 
plaintiff  in  the  Common  Pleas  :  on  error  in  B.  R.  it  was  agreed  by 
that  court  that  the  plea  was  ill ;  for  this  being  an  executory  colhir 
teral  promise,  the  defendant  cannot  plead  non  assumpsit  infra  sex 
annoSf  but  should  have  pleaded  ccuisa  actionis  non  €u:crevit  infra  sex 
annos;  for,  if  the  cause  of  action  accrued  within  six  years,  it  was 
immaterial  when  the  promise  was  made.  In  a  contract  to  indem- 
nify against  costs,  the  statute  begins  to  rtm  from  the  time  when 
they  were  paid  (wi).  Where  A.,  under  a  contract  to  deliver  sprine 
wheat,  had  delivered  to  B.  winter  wheat,  and  B.  having  asain  sold 
the  same  as  spring  wheat,  had  in  consequence  been  compelled,  after 
a  suit  in  Scotland,  which  lasted  many  years,  to  pay  damages  to  the 
▼endee,  and  afterwards  B.  (n)  brought  an  action  of  assumpsit 
aeainst  A.  for  his  breach  of  contract,  alleging  as  special  damage, 
toe  damages  so  recovered ;  it  was  holden,  that  ^though  such  special 
damage  had  occurred  within  six  years  before  .the  commencement  of 
the  action  by  B.  against  A.,  yet  that  the  breach  of  contract,  which 
in  assampsit  was  the  gist  of  the  action,  having  occurred  and  become 
known  to  B.  more  than  six  years  before  that  period,  A.  might  pro- 
perly plead  actio  nan  accrevit  infra  sex  annos. 

The  statute  bars  the  remedy  only,  not  the  debt  (o).  The  plea  of 
the  statute  of  limitations  may  be  pleaded  to  an  action  brought  on  a 
bill  of  exchange,  because  it  is  not  a  specialty  (p)  ;  and  to  an  action 
brought  by  an  attorney  for  his  fees,  because  the  fees  are  not  of  (g) 
record.  This  statute  is  a  stood  defence  to  an  action  by  a  landlord 
for  rent,  against  one  who  had  once  been  his  tenant  from  year  to 
year,  but  who  had  not,  within  the  last  six  years,  occupied  the  pre- 

JQ  GotM  y.  Jokiuom,  Ld.  Raym.  838,  (o)  Higguu  y.  Scottt  2  B.  &  Ad.  413. 

2  Salk.  422.  {ti\  Renew  y.  Axtim^  Carth.  3. 


Axtoni  Carth.  3. 
(q)  Oiwer  y. 
B^il^  y.  Faulkner,  3  B.  &  A.  288. 


(m)  CoUi/ngey.  Beytpood,  9  A.  &E.641.  (q)  Oiwer  y.  Tkomai,  3  Lev.  367. 

(•) 


(o)  HiffguuT 
[v)  Renew y. 
(q)  Oiwer  y. ! 
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mises,  paid  rent,  or  done  any  act  from  which  a  tenancy  could  be  in- 
ferred, although  the  tenancy  had  not  been  determined  by  a  notice 
to  quit  (r). 

To  the  plea  of  non  assumpsit  infra  sex  annos  the  plaintiff  may 
tender  an  issue  (s),  that  defendant  did  promise  within  six  years,  and 
this  issue  will  be  supported  by  evidence  of  an  express  promise  made 
by  defendant  within  six  years  before  action  brought :  for  it  has  been 
holden,  that  this  statute  does  not  extinguish  the  plaintiff  s  right  of 
action,  but  suspends  the  remedy  only,  and  that  this  suspension  is 
capable  of  being  removed  by  a  subsequent  promise  on  the  part  of 
the  defendant  within  the  limited  time. 

In  an  action  for  money  had  and  received,  to  recover  the  con- 
sideration of  an  annuity,  void  on  the  ground  of  a  defect  of  a  memo- 
rial, but  which  had  been  treated  by  the  grantor  as  a  subsisting  an- 
nuity for  several  years,  and  then  set  aside;  it  was  holden  (^),  that  the 
statute  of  limitations  did  not  begin  to  run  until  the  grantor  had 
made  his  election  to  avail  himself  of  the  defect  in  the  memorial. 
Declaration,  that  the  defendant  delivered  his  promissory  note,  pay- 
able on  demand  with  interest,  to  the  plaintiff,  but  neglected  to  pay, 
except  interest,  which  he  paid  up  to  a  day  within  six  years.  A 
plea  that  the  cause  of  action  did  not  accrue  within  six  years  was 
holden  (u)  sufficient ;  for  the  allegation,  that  interest  has  been  paid 
is  only  evidence  towards  taking  the  case  out  of  the  statute,  but  is 
not  conclusive. 

Not  only  an  express  promise,  but  a  mere  acknowledgment  of  the 
debt,  as  existing,  will  be  sufficient  to  support  this  issue ;  but  it  must 
be  an  acknowledgment  whence  a  promise  to  pay  may  be  inferred. 

An  acknowledgment  by  one  of  several  makers  of  a  joint  and 
several  promissory  note  was  holden  (x)  sufficient  to  take  it  out  of 
the  statute  against  the  others,  and  that  such  an  acknowledgment 
might,  be  given  in  evidence  in  a  separate  action  against  any  of  the 
othei's.  The  circumstance  of  one  of  the  defendants  being  a  surety 
^y  (y\  ^1^0  ^^  ^^^  made  any  acknowledgment,  made  no  dif- 
ference. Where  one  of  two  makers  of  a  joint  and  several  promis- 
sory note  became  a  bankrupt  (2),  and  the  payee  received  several 
dividends  under  the  commission  on  account  of  the  note,  and  an 
action  having  been  brought  (within  six  years  after  the  receipt  of  the 
last  dividend)  against  tne  other  maker  for  the  remainder  of  the 
money  due  on  the  note^  it  was  adjudged,  that  the  payment  of  the 

(r)  Leigh  v.  Thornton,  1  B.  &  A.  625.  309 ;  and  Channell  v.  Ditchbum,  5  M.  & 

(»)  Dickaon  v.  Thonuon,  2  Show.  126.  W.  494,  pott,  p.  145. 

{t)  Coteper  y.  Godmond,  9  Bingh.  748,  (y)  Perham    v.    Raynal   and    otkerB, 

recognized  in  Churchill  y.  Bertrand,  3  2  Bingh.   306,  recognizing  WhUeomb  v. 

Q.  B.  568  ;  2  G.  &  D.  548.  Whiting,  ante. 

(tt)  HollU  V.  Palmer,  2  Bingh.  N.  C.  {z)  Jaekwn  v.  Fairbank,  2  H.  Bl.  340, 

713.  recognized  in  Burleigh  v.  Stott,  8  B.  & 

{x)  In  Whitcomb  y.  Whiting^Tyoug,  652,  C.  36. 
recognized  in  Wgatt  y.  Hodeon,  8  Bingh. 
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dmdends  was  such  an  acknowlec^^ent  of  the  debt  as  took  the  cade 
oat  of  the  statute.  So  in  an  action  aminst  A.  on  the  joint  and 
several  promissory  note  of  himself  and  B. ;  it  was  holden^  that  a 
letter  written  by  A.  to  B.,  '^  desiring  him  to  settle  the  money,**^  took 
the  case  out  of  the  statute  (a).  So  payment  of  interest  {b)  by  one 
of  the  makers  of  a  joint  and  several  promissory  note,  though  made 
more  than  six  years  after  it  became  due,  is  sufficient  to  take  the 
case  out  of  the  statute,  as  against  the  other  maker.  The  fore- 
going authorities  establishing  the  doctrine,  that  a  payment  by  one 
partner  after  the  six  years  had  expired,  but  within  six  years  before 
action  brought,  will  take  the  case  out  of  the  statute  as  against  the 
rest,  have  been  recognized  very  lately  in  a  case  (c)  where  the  party 
paying  was  about  to  be  a  bankrupt,  and  the  jury  found  that  he  had 
made  the  payment  in  fraud  of  his  partners,  and  in  expectation  of 
immediate  bankruptcy,  and  in  concert  with  the  plainti£&.  But 
where  A.  and  B.  made  a  joint  and  several  promissory  note,  A.  died, 
and  ten  years  after  his  death  B.  paid  interest  upon  the  note ;  in  an 
action  brought  upon  the  note  against  the  executors  of  A.  it  was 
holden  (tQ,  that  the  payment  of  interest  by  B.  did  not  take  the  case 
out  of  the  statute,  so  as  to  make  A.'s  executors  liable ;  for  at  the 
time  when  such  payment  was  made^  the  joint  contract  had  been 
determined  by  the  death  of  A.  (73).  So  where  interest  had  been 
paid  by  executor  of  deceased  (e).  So  where  one  of  two  joint  drawers 
of  a  bill  of  exchange  became  bankrupt,  and  under  his  commission 
the  indorsees  proved  a  debt  (beyond  the  amount  of  the  bill)  for  goods 
sold,  &c.  and  they  exhibited  the  bill  as  a  security  they  then  held 
fi»r  their  debt,  and  afterwards  received  a  dividend  ;  it  was  holden,  in 
an  action  by  the  indorsees  against  the  solvent  partner,  that  the 
statute  of  lunitations  was  a  good  defence,  although  a  dividend  had 
been  paid  within  six  years ;  inasmuch  as  the  proof  was  for  goods 
sdd  and  delivered,  and  the  payment  of  the  dividend  did  not  amount 
to  an  actual  or  virtual  acknowledgment  (/)  that  there  was  any 
money  due  on  the  bill.  So  where,  in  assumpsit  for  money  due  on  an 
accountable  receipt,  plaintiff,  in  order  to  take  the  case  out  of  statute 
of  limitations,  called  a  witness,  who  proved  that  he  caUed  on  de- 
fendant, and  showed  him  the  receipt,  and  asked  him  if  he  knew  any 
thing  of  it,  to  which  defendant  answered  that  he  knew  all  about  it ; 
witness  then  asked  him  for  the  amount,  to  which  he  answered,  it 
was  not  worth  a  penny ;  he  should  never  pay  it ;  that  it  was  his 

(a)  HuUidag  v.  Ward,  3  Gampb.  32.  {d)  Atkhu  t.  Tredgold,  2  B.  &  C.  23  ; 

(b)  C/Uamell  v.  Ditehhtm,  5  M.  &  W.      see  SeAoiey  v.  fVaiton,  12  M.  &  W.  510. 


494.  (e)  Slater  v.  Lawson,  1  B.&  Ad.  396. 

(e)  Goddardy.  Ingram,  3  Q.  B.  839;  (/ 

a  G.  &  D.  46.  463. 


ie)  Goddard  v.  Ingram,  3  Q.  B.  839 ;  (/)  Brandram  v.  Wharton,  1  B.  &  A. 


(73)  It  would  have  been  otherwise  if  the  payment  had  been  made  in  the 
fiie4ime  of  A.     Burleigh  v.  Stott,  8  B.  &  C.  36. 

VOL.  I.  I- 
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signature,  but  that  be  never  bad  and  never  would  pay  it,  "and 
besides,"  be  added,  "  it  is  out  of  date,  and  no  kw  shall  make  me 
pay  it  ;'*^  it  was  holden  (^),  that  this  evidence  was  insufficient  to 
charge  the  defendant  with  it,  for  there  was  not  any  acknowledgment, 
but  the  contrary,  that  the  debt  ever  existed.  Where  the  acknow* 
lodgment  proved  was,  "  I  cannot  pay  the  debt  at  present,  but  I'll 
pay  it  as  soon  as  I  can,"  it  was  holden,  that  such  an  acknowledgment, 
without  proof  of  any  ability,  would  not  take  the  case  out  of  the 
statute.  That  the  cases  proceed  upon  the  principle,  that,  under 
the  ordinary  issue  on  the  statute,  an  acknowledgment  is  only  evi- 
dence of  a  promise  to  pay ;  and  unless  it  is  conformable  to  and 
maintains  the  promises  in  the  declaration,  though  it  may  show  to 
demonstration  that  the  debt  has  never  been  paid,  and  is  still  sub- 
sisting, it  has  no  effect ;  in  this  case,  the  promises  in  the  declar 
ration  were  absolute  and  unconditional,  to  pay  when  thereunto 
afterwards  requested ;  the  promise  proved  was,  "  I  'U  pay  as  soon 
as  I  can :"  and  there  was  no  evidence  of  ability  to  pay,  so  as  to 
raise  that  which  in  its  terms  was  a  qualified  promise,  into  one  that 
was  absolute  and  unqualified.  Upon  a  general  acknowledgment, 
where  nothing  is  said  to  prevent  it,  a  general  promise  to  pay  may 
and  ought  to  be  implied ;  but  where  the  party  guards  his  acknow- 
ledgment, and  accompanies  it  with  an  express  declaration,  to  pre- 
vent  any  such  implication,  why  shall  not  the  rule  expressum  cessare 
facii  t€untum  apply  ?  Tanner  v.  Smarts  6  B.  &  C.  603  (A).  Since 
this  case,  many  of  the  older  cases  on  this  subject  cannot  be  sus- 
tained ;  Tindalt  C.  J.  2  Bingh.  N.  C.  244,  5 :  Linsell  v.  Bonsar, 
in  which  it  was  holden,  that  it  was  properly  left  to  the  jury  to  con- 
sider whether  the  acknowledgment  was  one  from  which  a  promise 
to  pay  could  be  implied  (74).  See  Acourt  v.  CrosSy  3  Bingh.  329, 
and  Ayton  v.  Bolt^  4t  Bingh.  105  ;  Haydon  v.  Williams^  7  Bingh. 
163,  recognizing  Tanner  v.  Smart. 

The  various  questions  as  to  the  proof  and  effect  of  acknowledgments 
and  promises,  agitated  in  some  of  the  cases,  induced  the  legislature  to 
interfere ;  and  m  order  to  prevent  them,  it  was  enacted,  by  stat. 
9  Geo.  IV.  c.  14,  s.  1,  that  m  actions  of  debt,  or  upon  the  case, 

runded  upon  any  simple  contract,  no  acknowledgment  or  promise 
words  only  shsul  be  deemed  sufficient  evidence  of  a  new  or  con- 
tinuing contract,  whereby  to  take  any  case  out  of  the  operation  of 
the  statute,  or  to  deprive  any  party  of  the  benefit  thereof,  unless 
such  acknowledgment  or  promise  shall  be  made  or  contained  by  or 

{g)  Rowcrqft  ▼.  Lonuu,  4  M.  &  S.  457.  {h)  See  Irving  v.  Veitch,  3  M.  &  W.  90. 


(74)  The  construction  of  a  doubtful  document  given  in  evidence  to 
defeat  the  statute  of  limitations,  is  for  the  court,  and  not  for  the  jury ;  if 
it  be  explained  by  extrinsic  facts,  they  are  for  the  consideration  of  the  jury. 
MorreU  v.  FHth,  3  M.  &  W.  402. 
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in  some  writing  to  be  signed  by  the  party  chargeable  thereby  (75) ; 
and  that  where  there  shall  be  two  or  more  joint  contractors,  or 
executors  or  administrators  of  any  contractor,  no  such  joint  con- 
tract-or,  &c.  shall  lose  the  benefit  of  the  statute,  so  as  to  be  charge- 
able in  respect  or  by  reason  only  of  any  written  acknowledgment  or 
promise  made  and  signed  by  any  other  or  others  of  them :  provided 
always,  that  nothing  therein  contained  shall  alter  or  take  away  or 
lessen  the  eflfectof  any  payment  (76)  of  any  principal  or  interest  (77) 
made  by  any  person :  provided  also,  that  in  actions  to  be  com- 
menced against  two  or  more  such  joint  contractors,  &c.,  if  it  shall 
appear  at  the  trial  or  otherwise,  that  the  plaintifi^  though  barred  by 
the  statute  of  limitations  or  this  act,  as  to  one  or  more  of  such  joint 
contractors,  &c.,  shall  nevertheless  be  entitled  to  recover  against 
any  other  or  others  of  the  defendants,  by  virtue  of  a  new  acknow- 
ledgment or  promise,  or  otherwise,  judgment  may  be  given  and  costs 
allowed  for  the  plaintiff  as  to  such  defendant  or  defendants  against 
whom  he  shall  recover,  and  for  the  other  defendant  or  defendants 
against  the  plaintiff.  And  by  sect.  2,  if  any  defendant  in  any  action 
on  any  simple  contract  shall  plead  any  matter  in  abatement,  to  the 
eflect  that  any  other  persons  ought  to  be  jointly  sued,  and  issue  be 
joined  on  such  plea,  and  it  shaU  appear  at  the  trial  that  the  action 
could  not,  by  reason  of  the  said  statute  of  limitations,  or  this  act,  be 
maintained  against  the  other  persons  named  in  such  plea,  or  any  of 
them,  the  issue  joined  on  such  plea  shall  be  found  against  the  party 
pleading  the  same.  And  by  sect.  3,  no  indorsement  or  memorandum 
of  any  payment  written  or  made  after  the  time  appointed  for  this 
act  to  tue  effect,  upon  any  promissory  note,  bill  of  exchange,  or 
other  writing,  by  or  on  the  behalf  of  the  party  to  whom  such  payment 
diall  be  made,  shall  be  deemed  sufficient  proof  of  such  payment,  so 
as  to  take  the  case  out  of  the  operation  of  the  statutes  (t).  And  by 
sect.  4,  the  statute  of  limitations  and  this  act  shall  be  deemed  to 
apply  to  the  case  of  any  debt  on  simple  contract  alleged  by  way  of 

(0  See  Pwdon  y.  Purdon,  10  M.  &  W.  562. 


(75)  Signature  by  the  agent  of  the  debtor  will  not  suffice,  ffyde  ▼. 
Jchnson^  2  Bineh.  N.  C.  776.  Where  the  fair  import  of  the  writing  is 
not  to  render  ue  party  signii^  chargeable,  but  only  refers  to  others  by 
whom  the  debt  is  to  be  paid^  it  is  not  sufficient  to  brinff  the  case  within 
this  act.  Whippy  v.  ffUlary,  3  B.  &  Ad.  399,  recognized  in  Bautledge  v. 
Rameay,  3  Nev.  &  P.  319 ;  8  A.  &  £.  224. 

(76)  Delivery  of  eoods  by  agreement  between  debtor  and  creditor  in 
reduction  of  demand,  operates  as  payment  within  this  statute.  Hooper  v. 
fir/^Aaw,  4  A.  &E.  71. 

{^7)  Payment  of  interest  mthin  six  years  by  one  of  two  joint  and 
several  contractors,  takes  the  debt  out  of  the  statute  as  to  both.  Wyatt 
T.  Hodmm,  8  Bingh.  309  ;  Bealy  v.  Greenslade,  2  Cro.  &  J.  61,  S.  P.  on 
note  dated  in  1817. 

l2 
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set-off  on  the  part  of  any  defendant/either  by  plea  or  otherwise. 
This  act  took  effect  Ist  January,  1829. 

^^  This  statute  did  not  intend  to  make  any  alteration  (k)  in  the 
legal  construction  to  be  put  upon  acknowledgments  or  promises 
made  by  defendants,  but  merely  to  require  a  different  mode  of 
proof."  The  acknowledgment  need  not  specify  the  amount  of  the 
debt  (/),  which  may  be. shown  by  extrinsic  evidence.  Hence  a 
general  promise  in  writing,  not  specifying  the  amount,  but  which 
can  be  made  certain  as  to  the  amount  by  extrinsic  evidence,  is  suffi- 
cient (m)  ;  but  a  promissory  note  improperly  stamped  is  not  (n). 
There  must  be  an  absolute  acknowledgment  that  some  debt  is  due 
(o),  and  this  acknowledgment  must  be  before  action  brought  (p). 

Where  two  parties  meet  and  go  through  an  account  in  which 
there  are  items  on  both  sides  and  strike  a  balance,  this  is  evidence 
of  an  agreement  that  the  items  of  one  accoimt  should  be  set  off 
against  the  earlier  items  of  the  other,  whence  arises  a  new  conside- 
ration for  the  payment  of  the  balance,  and  the  case  is  taken  out  of 
the  operation  of  the  statute  of  limitations  (q). 

Since  this  statute  it  has  been  holden,  that  where  the  written 
promise  has  been  lost  (r),  oral  evidence  may  be  given  of  its  contents. 
A  verbal  acknowledgment  (s)  of  part  payment  of  a  debt  is  not 
sufficient  (within  the  proviso  in  the  1st  section  of  this  statute)  to 
take  the  case  out  of  the  statute  of  limitations;  for  this  statute 
(9  Geo.  IV.  c.  14)  must  be  construed  as  containing  a  general  pro- 
vision that  in  no  case  should  an  acknowledgment  or  promise  by 
words  only  be  sufficient  to  take  the  case  out  of  the  statute  of  limi- 
tations, whether  such  acknowledgments  were  of  the  existence  of 
the  debt  or  of  the  fact  of  part  payment ;  and  the  proviso  must  be 
considered  as  leaving  to  the  fact  of  part  payment  if  properly  proved, 
that  is,  not  by  an  acknowledgment  only^  the  same  effect  which  it  had 
before  the  statute  (t).  Hence  evidence  of  oral  declarations,  although 
not  sufficient  to  prove  a  payment,  may  be  received  to  corroborate 
other  proofs  of  that  fact  («). 

Defendant,  by  a  deed,  reciting  that  he  was  indebted  to  plaintiff 
and  others,  assigned  his  property  to  plaintiff  and  others  in  trust  to 


(k)  Per  Tindalt  C.  J.,  deliTering  judg- 
ment in  Haydon  v.  Willianu,  7  Bingh. 
163. 

(I)  Leehmere  ▼.  Fletcher ,  3  Tyrwh.  450, 
recognized  in  Waller  y.  Lacyj  1  M.  &  Gr. 
54 ;  1  Scott's  N.  R.  186. 

(m)  Bird  v.  Gammonf  3  Bingh.  N.  C. 
888 ;  5  Scott,  21 3,  recognized  in  Hartley  ▼. 
Wharton,  3  P.  &  D.  532 ;  11  A.  &  E.  934 ; 
Gardner  v.  M^Mahon,  3  Q.  B.  561 ;  2  G.  & 
D.  593. 

(n)  Jonee  v.  Ryder,  4  M.  &  W.  32. 

(o)  Spong  V.  Wright,  9  M.  &  W.  629. 

(p)  Bateman  v.  Finder,  3  Q.  B.  574; 


2  G.  &  D.  790,  recognizing  Ttamer  ▼. 
Smart,  ante,  p.  146. 

(q)  Ashby  ▼.  Jamee,  11  M.  &  W.  542. 

(r)  Haydon  v.  Willianu,  7  Bingh.  163. 

(«)  WillU  ▼.  Newham,  3  Y.  &  Jer.  518. 
recognized  in  Bayleyy,  Ashton,  12  A.  &  E. 
493  ;  4  P.  &  D.  204 ;  Maghee  v.  O'Neii, 
7  M.  &  W.  531 ;  and  see  Baetwood  v.  Satille, 
9M.&W.  615. 

(i)  See  Watert  y.  Tominns,  1  Tyr.  & 
Gr.  137 ;  2  Cr.  M.  &  R.  723 ;  Trenihem 
V.  Deverill,  3  Bingh.  N.  C.  397. 

(«)  Bevan  y.  Gethin,  3  Q.  B.  740;  3  G. 
&  D.  59. 
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pay  all  such  creditors  as  should  sign  the  schedule  of  debts  annexed, 
with  a  proviso,  that  if  all  the  creditors  whose  debts  amounted  to  a 
certain  sum  did  not  sign  by  a  fixed  day,  the  deed  should  be  void  ; 
the  plaintiff  never  executed  the  deed,  nor  was  the  amount  of  his  debt 
anywhere  stated ;  this  was  holden  not  (x)  to  be  a  sufficient  ac- 
knowledgment :  but  it  has  since  been  holden  (y),  that  the  amount 
of  the  debt  need  not  be  expressed  ;  and  that  a  written  promise  to 
pay  a  debt  contracted  during  infancy,  is  sufficient  under  9  Geo.  IV. 
c.  14,  although  it  neither  contains  the  name  of  the  creditor,  the 
amount  due,  nor  the  date ;  and  that  parol  evidence  is  admissible  to 
supply  these  particulars. 

Since  the  passing  of  Lord  Tenterden*s  Act,  9  Geo.  IV.  c.  14,  s. 
1,  the  existence  of  items  in  an  open  account  within  six  years,  will 
not  operate  to  take  the  previous  portion  of  the  account,  out  of  the 
statute  of  limitations  (z).  In  Cotes  v.  Harris^  Bull.  N.  P.  149, 
Denison,  J.,  held  that  where  all  the  items  are  on  one  side,  as  in  an 
account  between  a  tradesman  and  his  customer,  the  last  item  which 
happens  to  be  within  six  years,  shall  not  draw  after  it  those  that  are 
of  a  longer  standing.  !rer  I)eni8on^  J.,  in  Cotes  v.  Harris^  Bull. 
N.  P.  149.  And  in  this  case  the  same  learned  judge  held,  that  the 
clause  in  the  statute  about  merchants'  accounts,  extended  only  to 
cases  where  there  were  mutual  accounts  and  reciprocal  demands  be- 
tween two  persons.  See  Williams  v.  Griffiths^  2  Cr.  M.  &  R.  364. 
And  in  Webber  v.  TiviU^  2  Saund.  1 24,  it  was  holden,  that  this  clause 
extended  only  to  accounts  current  between  merchants,  and  not  to 
accounts  stated  between  them.  See  further  on  this  clause,  Welford 
T.  Liddek  2  Ves.  400.  In  Inglis  v.  Haiah,  8  M.  &  W.  769,  the 
Court  of  Exchequer  seems  to  have  decided  that  the  exception  in 
the  statute  of  limitations  as  to  merchants^  accounts,  appUes  only  to 
cases  where  an  action  of  account,  or  an  action  on  the  case  for  not 
accounting,  will  lie,  but  not  to  an  action  oi indebitatus  assumpsit;  and 
in  Cottam  v.  Partridge^  4  M.  &  Gr.  284,  Tindal^  C.  J.,  thought 
that  the  exception  was  not  applicable,  where  an  action  of  account 
cannot  be  maintained.  An  open  account  between  two  tradesmen 
for  goods  sold  by  each  to  the  other  without  any  agreement  that  the 
goods  delivered  on  the  one  side  shall  be  considered  as  payment  for 
iJiose  delivered  on  the  other,  does  not  constitute  such  an  ^'  account 
as  concerns  the  trade  of  merchandize  between  merchant  and  mer- 
chant," within  the  exception  of  the  Srd  sect,  of  the  statute  of  limi- 
tations, 21  Jac.  I.  c.  16  (a). 

In  the  case  of  Robinson  v.  Alexander  {b)^  which  was  a  case  of 
merchants^  accounts,  in  which  there  had  been  no  item  on  either  side 
for  much  more  than  six  years  previous  to  the  filing  of  the  bill 

(jr)  Kennett  ▼.  Milbank,  8  Bingh.  38.  4  Scott's  N.  R.  819. 
(y)  HaHlty  ▼.  Wkartom,  3  P.  &  D.  529,  (a)  Cottam  y.  Partridge,  ubi  sup. 

11  A.  A  E.  934.  \b)  8  Bligh,  N.  S.  352,  cited  bv  Parkt, 

(i)  CbttamY,Partndffe,i  M.  &Gr.271;  B.,  in  Inglis  y.  Haigh,  8  M.  &  W.  781. 
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in  Chancery ;  the  defendant  by  his  answer  insisted  on  the  statute  of 
limitations,  as  a  bar  to  the  account  sought  by  the  bill,  but  the  House 
of  Lords  held  the  case  to  be  within  the  exception  of  the  statute. 

Plaintiff  declared  as  executor  on  a  promise  to  the  testator  (c) ; 
defendant  pleaded  non  assunqfsit  infra  sex  annog  ;  and  upon  the  trial 
it  appeared  that  there  was  a  new  promise  made  within  six  years, 
but  it  was  made  to  the  plaintiff  and  not  to  the  testator.  Per 
Cur,y  he  should  have  declared  accordingly.  And  in  Sarell  v.  Winej 
S  East,  409,  in  the  case  of  an  action  brought  by  an  administrator 
on  promises  to  the  intestate,  where  the  evidence  was  an  acknow- 
ledgment to  the  administrator  within  six  years,  it  was  holden  insuf- 
ficient on  the  authority  of  the  preceding  case.  So  where  an  action 
was  brought  by  an  executor  on  promises  made  to  the  testator  (jd)^ 
the  defendant  pleaded  non  tusumpsit  infra  sex  annos^  and  the  plain- 
tiff replied  a  subsequent  promise  to  himself,  the  repUcation  was  ad- 
judged a  departure  in  pleading,  and  therefore  bad. 

A  party  suing,  and  seeking  to  avail  himself  of  the  law  of  a  particu- 
lar country,  must  take  the  law  as  he  finds  it.  Hence,  where  in  an 
action  of  debt  it  was  averred  that,  before  the  making  the  obligation 
thereinafter  mentioned,  the  plainti£&  carried  on  business  in  Scotland, 
and  that  one  A.  B.  and  the  defendant  were  resident  and  domiciled 
therein ;  and  that  by  a  certain  obligation,  (set  out,)  die  said  A.  B. 
and  the  defendant  became  bound,  jomtly  and  severally,  to  pay  to  the 
plaintifis  a  sum  of  money :  that,  by  the  law  of  Scotland,  the  time  for 
mstituting  any  legal  proceeding,  upon  the  obligation,  and  the  cause 
and  right  of  action  accruing  hereon,  had  not  yet  eli^Maed ;  that  is, 
by  the  said  law  the  plainti£b  had  the  right  of  suing  thereon,  at  any 
time  within  forty  vears  from  the  making  thereof.  A  plea,  that  the 
cause  of  action  did  not  accrue  within  nx  years,  was  nolden  (e)  on 
demurrer  to  be  a  sufficient  answer  to  the  action. 

A  direction  for  the  payment  of  debts  in  a  will  of  personal  estate 
will  not  stop  the  running  of  the  statute  of  limitations,  for  such  a 
direction  is  merely  inoperative  so  far  as  the  personal  estate  is  con- 
cerned. If  time  has  once  begun  to  run  against  a  debt  in  the 
debtor's  lifetime,  it  does  not  afterwards  cease  to  run  during  the 
period  which  may  elapse  between  his  death  and  the  time  at  which  a 
personal  representative  to  him  is  constituted  {f). 

Replication. — The  replication  must  state  that  the  coxae  of 
action  accrued  within  six  years  next  before  the  suing  forth  of  the 
writ ;  for  where,  in  assumpsit,  by  an  executor,  on  promises  to  the 
testator,  the  defendant  pleaded  the  statute,  and  the  plaintiff  replied, 
that  the  writ  was  sued  out  on  such  a  day  (g)^  and  within  six  years 

(c)  Dtan  V.  Crane,  Salk.  28.  J<mB9,  as  decided  in  D.  P.  1838, 4  CL  & 

{d)  Hickman  v.  Walker,  Willes,  27.  Fin.    382,   reveniiig    the    judgment   of 

(e)  The   Briiieh   Linen    Company  v.  Brougkamf  C,  in  Jonee  v.  Scotia  1  Rm^ 

Drummond,  10  B.  &  C.  903.  &  M.  255. 

(/)  Freake  v.  Cran^eldt,  3  My.  Bl  Cr.  (s)  Hickman  v.  Walker,  Willes,  27. 

499,  Coitenham,  C,  recognizing  Scott  v. 
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before  the  suing  out  thereof^  letters  testamentary  were  granted  to 
the  plaintiff;  on  special  demurrer,  assigning  for  cause,  that  the 
plaintiff  had  not  aUeged  positively  that  the  cause  of  action  accrued 
within  six  years  before  die  suing  forth  of  the  writ,  the  replication 
was  holden  bad ;  the  court  observing,  that  the  time  of  limitation 
must  be  computed  from  the  time  when  the  action  first  accrued  to 
the  testator,  and  not  from  the  time  of  proving  the  wiU ;  that  the 
proving  the  will  did  not  give  any  new  cause  of  action,  and  conse- 
quently the  time  when  it  was  done  was  immaterial.  So  where,  to 
assumpsit  brought  by  the  assignee  of  a  bankrupt  (A),  defendant 
pleadeid  the  statute  of  limitations ;  the  plaintiff  replied  the  bank- 
ruptcy and  assignment,  and  that  the  cause  of  action  arose  within 
six  years  next  before  the  assignment :  on  demurrer,  the  replication 
was  holden  bad ;  the  court  observing,  that  the  statute  would  be 
defeated  as  to  all  simple  contracts,  if  an  assignment,  at  the  end  of 
five  years  and  a  haJf,  was  to  set  all  at  large  again. 

By  Stat.  21  Jac.  I.  c.  16,  s.  4,  it  is  enacted,  ^'  That  if  judgment 
be  given  for  the  plaintiff  and  reversed  by  error,  or  the  judgment 
be  arrested,  or  if  the  defendant  be  outlawed,  and  the  outlawry 
reversed;  the  plaintiff  his  heirs,  executors,  or  administrators, 
may  commence  a  new  action  or  suit  from  time  to  time  toithin  a 
year  after  such  judgment  given  or  outlawry  reversed.^ 

It  has  been  said,  that  within  the  equity  of  the  preceding  section, 
the  courts  have  permitted  an  executor  or  administrator  within  a 
year  (78)  after  the  death  of  the  testator  or  intestate,  to  renew  a 
suit  commenced  by  the  testator  or  intestate. 

(h)  Oray  y.  Mendez,  1  Sir.  556. 

(78)  I  am  not  aware  of  any  case  in  which  this  point  has  been  expressly 
decided,  or  in  which  it  has  been  holden,  that  an  executor  or  administrator 
must  bring  his  action  within  a  year.  In  Buller's  N.  P.  p.  150,  is  the 
following  position : — "  If  an  executor  take  out  proper  process  within  a 
year  after  the  death  of  his  testator,  if  the  six  years  were  not  lapsed  before 
the  death  of  the  testator,  though  they  be  lapsed  within  that  year,  yet  it 
will  be  suffident  to  take  it  out  of  the  third  section  of  the  statute  of 
limitations  by  the  equity  of  the  fourth  section.''  The  authority  dted  for 
this  position  is  Cower  v.  James,  probably  the  same  case  as  is  reported  in 
Willes,  255,  by  the  name  of  Karver  v.  James  ;  but  in  Willes's  Beport, 
the  position,  as  laid  down  by  Buller,  seems  rather  to  have  been  admitted 
than  expressly  determined.  In  like  manner,  in  Wilcocks  v.  Huggins, 
8tr.  907,  and  Fitzg.  170,  289,  it  seems  to  have  been  taken  for  granted. 
From  the  language,  however,  of  Lee,  J.,  in  the  last-mentioned  case, 
it  may  be  inferred  that  at  that  time  no  fixed  period,  within  which  the 
executor  or  administrator  might  bring  the  action,  had  been  established. 
Hu  words  are*,  **  In  the  contingency  that  has  happened,  the  statute 
does  not  limit  any  time  for  the  executor  to  bring  his  action ;  but  there  is 

♦  Fltzg.  172. 
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JExceptions  in  the  Case  of  Infancy ,  ^c. — By  the  7th  section  of 
stat.  21  Jac.  I.  c.  16,  ^^  If  any  person  entitled  to  such  action  of 
trespass,  detinue,  trover,  replevin,  actions  of  account,  debt,  trespass 
for  assault,  menace,  battery,  wounding,  or  imprisonment,  actions 
upon  the  case  for  words,  shall  be,  at  the  time  of  such  cause  of 
action  accrued,  within  the  age  of  twenty-one  years,  feme  covert^ 
non  compos  mentis,  imprisoned,  or  beyond  the  seas,  such  pezBon 
shall  be  at  liberty  to  brine  the  same  actions  within  such  times  as 
are  before  limited  after  their  being  of  full  age,  discovert,  of  sane 
memory,  at  large,  and  returned  from  bevond  the  seas/*  By  stat. 
3  &  4  Will.  I V.  c.  42,  B.  7)  no  part  of  the  United  Kingdom  of 


a^clause  that  provides  (where  a  judgment  is  reversed,  after  the  six  years) 
one  year  after  the  ^reversal  for  the  plaintiff  to  bring  a  new  action,  which 
may  be  a  direction  with  regard  to  the  reasonableness  of  the  time  to  be 
allowed  an  executor  or  administrator  in  the  present  contingency."  It 
is  observable  also,  that  in  Wilcocks  v.  Muggins,  Fitzg.  171,  a  case 
(Lethbridge  v.  Chapman^  was  cited,  where  an  administrator  brought  his 
action  fourteen  months  after  the  intestate's  death,  and  recovered :  and  in 
Wilcocks  V.  Huggins,  (where  the  action  was  brought  by  the  executor  of 
an  executor  in  right  oi  the  first  testator  more  thui  four  years  after  the 
death  of  the  first  executor,)  it  was  admitted  by  the  court,  that  if  the 
second  executor  had  been  retarded  by  suits  about  the  will  or  administration, 
it  would  have  altered  the  case,  because  then  the  neglect  would  have  been 
accounted  for.  Perhaps  the  only  rule  that  can  be  laid  down  with  safety  is, 
that  the  executor  or  aoministrator  must  bring  his  action  within  a  reasonable 
time.  This  rule  receives  some  sanction  from  the  following  observations 
of  the  judges  in  Wilcocks  v.  Huggins,  Fitzg.  290.  Raymond,  C.  J.,  "  It 
might  be  too  harsh  a  construction  to  say,  that  the  debt  becomes  irreco- 
verable by  an  abatement  of  the  action,  after  the  six  years  elapsed,  by  the 
plaintiff's  death  ;  but  then  the  executor,  to  bring  his  case  within  the 
equity  of  the  statute,  must  make  a  recent  prosecution,  as  to  which  the 
clause  in  the  statute  that  provides  a  year  after  the  reversal  of  a  judgment, 
&c.  may  be  a  good  direction."  Page,  J.,  *'  Such  a  recent  prosecution 
is  to  be  made  as  will  show  the  party  came  as  early  as  he  might.  If  there 
had  been  a  contest  about  the  will  or  right  of  administration,  that  should 
have  been  pleaded  in  excuse  of  the  delay."  Probyn,  J.,  "  Nothing 
hath  been  disclosed  to  show  why  the  action  was  not  brought  sooner.  If 
a  reasonable  cause  had  been  shown,  it  might  bring  the  action  within  the 
notion  of  a  recent  prosecution,  though  it  had  been  brought  after  the 
year^  Lee,  J.,  *'  I  think  that  it  should  be  in  the  nature  of  Journeys 
Accompts,  which  is  a  taking  up  and  pursuing  the  old  action  in  a  reasonable 
time,  which  is  to  be  discussed  by  the  discretion  of  the  justices,  6  Co. 
Spencer's  case ;  and,  by  the  same  rule,  I  think  what  is  or  is  not  a  recent 
prosecution,  in  a  case  of  this  nature,  is  to  be  determined  by  the  discretion 
of  the  court  from  the  circumstances  of  the  case,  but  generally  the  year 
in  the  statute  is  a  good  direction."  A  similar  clause  to  that  in  the  text 
will  be  found  in  stat.  3  &  4  Will.  IV.  c.  42,  s.  6.  The  forgoing  case  of 
Wilcocks  V.  Huggins  was  much  commented  upon  in  Rhodes  v.  Smethurst, 
4  M.  &  W.  47. 
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Great  Britain  and  Ireland,  nor  the  Islands  of  Man,  Guernsey, 
Jersey,  Aldemey,  and  Sark,  nor  any  islands  adjacent  to  any  of 
them,  being  part  of  the  dominions  of  his  Majesty,  shall  be 
deemed  to  be  beyond  the  seas  within  the  meaning  of  this  act 
or  of  the  act  of  21  Jac  I.  c.  16.  Ireland,  notwitSstandinff  the 
act  of  Union  and  the  foregoing  7th  sect,  of  the  stat.  3  &  4  WiU.  IV. 
c.  42,  is  still  beyond  the  seas  (i)  within  the  stat.  4  Ann.  c.  16,  s.  19. 
The  lapse  of  time  is  a  bar  in  the  body  of  the  stat.  of  limitations 
(21  Jac.  I.  c.  16),  and  the  exceptions  are  confined  to  the  persons 
therein  enumerated,  and  do  not  extend  to  persons  impeded  by  the 
obstruction  of  justice  (A),  or  otherwise.  So  it  is  not  any  answer 
to  a  plea  of  the  statute,  that  after  the  cause  of  action  accrued,  and 
after  the  statute  had  begun  to  run  (Z),  the  debtor  within  the  six 
years  died,  and  that  (by  reason  of  litigation  as  to  the  right  of 
probate,)  an  executor  of  nis  will  was  not  constituted  until  after  the 
expiration  of  the  six  years,  and  that  the  plaintiff  sued  such  executor 
within  a  reasonable  time  after  probate  granted.  But  an  action  of 
assumpsit,  although  it  is  not  expressly  mentioned,  is  within  the 
equity  of  the  preceding  clause  (m)  of  the  statute  of  James.  If 
the  plaintiff  is  a  foreigner,  living  beyond  sea  at  the  time  when 
the  cause  of  action  accrues,  and  doth  not  come  to  England  for 
fifty  years,  he  still  has  six  years  after  his  coming  to  England 
to  bring  an  action  of  assumpsit ;  and  if  he  never  comes  to 
Enfflanc^  his  right  of  action  is  not  barred  either  against  him, 
or  nis  executors  or  administrators  after  his  death.  Hence  a 
replication  (n)  (to  a  plea  of  the  statute  of  limitations)  that  the 
plaintiff  was  beyond  sea  at  the  time  when  the  cause  of  action 
accrued,  and  that  he  hath  ever  since  been,  and  still  is,  abroad, 
was  holden  good,  on  demurrer.  If  the  plaintiff  be  in  England 
when  the  cause  of  action  accrues  (o)  the  time  of  limitation  begins 
to  run,  and  a  subsequent  departure  from  the  kin^om  and  going 
beyond  the  seas,  will  not  entitle  the  plaintiff  or  his  representative 
to  maintain  an  action  after  the  expiration  of  the  limited  time  (79). 
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t)  Lame  ▼.  Benneti,  1  M.  &  W.  70.  (1)  Rhodet  ▼.  Smetkurtt,  4  M.  &  W. 

k)    Bemyon  ▼.     Bwlfn,    Bridgman's  42,  affirmed  on  error  in  Exch.  Ch.  6  M.  & 

Judgments   from   Hirgrave's    MSS.,    by  W.351. 

Bannister,  p.  324.     The  inconveniences  (m)  Chandler  y.  VUettt  2  Saund.  120, 

wliidi  would  arise  from  an  equitable  con-  and  BochteckiU  ▼.  Leibman,  2  Str.  836, 

stnictkm  of  the  statute  are    painted  in  and  Fitzgib.  81. 

strong  coloors   in   this  judgment.     See  (n)  Sirithont  y.  Gr^sme,  2  Bl.  R.  723. 

p.  362,  3.  (o)  Smith  v.  Hiil,  1  Wils.  134. 


(79)  So  when  a  disability  is  once  remoTed>  and  the  statute  has  begmi 
to  ran,  no  subsequent  disability  will  stop  the  running.  See  the  opinion 
of  Loid  Kenyanf  C.  J.>  in  Doe  dem.  Duroure  t.  tnmes,  4  T.  R.  311, 
where  that  learned  judge  speaks  of  the  uniform  construction  of  aU  the 
statutea  of  limitation  in  this  respect.  See  also  (xray  y.  Mendez,  Str.  556 ; 
Doe  d.  Qrigge  ▼.  Shaen,  B.  R.  M.  28  Geo.  III.  MS.  S.  P. ;  BAodea  v. 
Smetkuni,  4  M.  &  W.  42. 
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So  if  there  are  several  partnecs  (p),  and  some  are  in  Engiand 
at  the  time  when  the  cauae  of  action  accrueSy  and  others  beyond 
the  seasy  the  action  must  be  brought  within  six  years  next  after  the 
cause  of  action  accrues,  notwithstanding  the  abaence  of  the  partners 
beyond  the  seas. 

Before  the  statute  of  Anne  hereinafter  mentioned,  it  was  holden 
that  the  exception  in  the  7th  section  of  the  stat.  21  Jac.  I.  c.  16,  as 
to  persons  being  beyond  the  seas,  extended  only  to  the  case  of 
plaintii&  so  absent  (j),  and  not  to  that  of  defendants ;  1st,  because 

Elaintiffe  only  are  mentioned  in  the  statute  of  James  ;  and  2ndly, 
ecause  the  plaintifis  might  have  filed  an  original,  and  outlawed 
the  debtor,  which  would  have  prevented  the  bar  of  the  statute. 
But  now,  by  stat.  4  Ann.  c.  16,  s.  19  (r),  *'*'  If  any  person,  cLgainst 
whom  there  is  any  cause  of  action  for  seaman's  wages,  or  of  action 
upon  the  case,  shall  be,  at  the  time  of  such  cause  of  action  accrued, 
beyond  the  seas,  the  person  entitled  to  the  action  may  bring  the 
same  against  such  person  after  his  return  from  beyond  the  seas, 
within  the  time  limited  by  the  21  Jac.  I.  c.  16^(80).  To  a  plea 
of  the  statute  it  is  sufficient  to  reply  that  the  defendant  was  in 
the  East  Indies  at  the  time  the  cause  of  action  accrued,  and  that 
the  plaintiff  commenced  his  suit  against  the  defendant  within  six 
years  next  after  his  return  to  this  kingdom ;  and  it  is  no  answer 
to  this  replication  to  say,  that  the  defendant  remained  more  than 
six  years  in  India  after  the  cause  of  action  accrued  there,  and 
within  the  jurisdiction  of  the  supreme  court  at  Calcutta  in  that 
country  {$), 

2.  Statute  of  Set-off. — At  common  law,  if  the  plaintiff  was  in- 
debted to  the  defendant,  in  as  much  or  even  more  than  the  defendant 
owed  to  him,  yet  the  defendant  had  not  any  method  of  setting  off 
such  debt  in  the  action  brought  by  the  plaintiff  for  the  recovery  of 
his  debt,  and  consequently  the  defendant  was  driven  to  a  cross 
action.  To  obviate  this  inconvenience,  and  to  prevent  circuity  of 
action,  or  a  bill  in  equity,  it  was  enacted  by  stat.  2  Geo.  II.  c.  22. 
s.  13,  (made  perpetual  by  stat.  8  Geo.  II.  c.  24,  s.  4,)  ^^  That  where 
there  are  mutual  debts  between  the  plaintiff  and  defendant,  or  if 
either  party  sue  or  be  sued  as  executor  or  administrator,  where 
there  are  mutual  debts  between  the  testator  or  intestate,  and  eith^ 
party,  one  debt  may  be  set  against  the  other."  And  by  stat.  8 
Geo.  II.  c.  24,  s.  5,  it  was  enacted  and  declared^  ^^  that  by  virtue 
of  the  preceding  clause,  mutual  debts  might  be  set  against  each 

{p  )  Perry  end  oikert  t.  JeeJtumf  4  T.  (r)  Several  other  aetknis  aie  mentioped 

R.  516.  in  thii  statute. 

(q)  HaU  T.  Wyhmm,  Garth.  136,  and  («)  WiUiam  ▼.  /oMf,  13  East  439. 
Cheoeley  ▼.  Bond,  Garth.  226. 

.   (80)  As  to  Ireland  being  atill  beyond  seas  within  this  daoae  of  the 
statute  of  Ann.  see  ante,  p.  153,  JLoae  v.  Bennett. 
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other,  notwithstanding  that  Buch  debts  were  deemed  in  law  to  be 
of  a  difiTerent  nature ;  unless  in  cases  where  either  of  the  said  debts 
shall  accrue  by  reason  of  a  penalty  contained  in  any  bond  or  ^>e- 
eialty;  and  in  all  cases  where  either  the  debt  for  which  the  action 
shall  be  brought,  or  the  debt  intended  to  be  set  against  the  same, 
shall  accrue  by  reason  of  any  such  penalty,  the  debt  intended  to  be 
set  off  shall  be  pleaded  in  bar,  in  which  plea  shall  be  shown  how 
much  is  justly  due  on  either  side ;  and  in  case  the  plaintiff  shall  re- 
cover in  any  such  action  or  suit,  judgment  shall  be  entered  for  no 
more  than  shall  appear  to  be  justly  due  to  the  plaintiff,  after  one 
debt  being  set  against  the  other  as  aforesaid." 

As  to  the  cases  in  which  a  set-off  is  allowed  under  the  preceding 
statutes,  it  must  be  observed. 

1.  That  the  debts  sued  for,  and  the  debts  intended  to  be  set  off, 
must  be  mutual  (^),  and  due  in  the  same  right.  Hence  a  joint  debt 
cannot  be  set  against  a  separate  demand,  nor  a  separate  debt  (te) 
agtunst  a  joint  demand,  but  a  debt  due  to  the  defendant,  as  sur- 
viving partner,  may  be  set  against  a  demand  on  defendant  in  his 
own  right  (;r) ;  and  e  converso^  a  debt  due  from  the  plaintiff,  as 
surviving  partner,  may  be  set  against  a  debt  due  from  de- 
fendant to  the  plaintiff  in  his  own  right  (y),  A  defendant,  sued  as 
executor  or  administrator,  cannot  set  off  a  debt  due  to  the  de* 
fendant  personally,  nor  can  a  person  who  is  sued  for  his  own  debt 
set  off  what  is  due  to  him  as  executor  or  administrator.  The  statute 
2  Geo.  II.  c.  22,  s.  13,  says,  if  either  party  sues  or  is  sued  as 
executor  or  administrator,  where  there  are  mutual  debts  between 
the  testator  or  intestate  and  either  party,  one  debt  may  be  set 
against  the  other.  This  part  of  the  statute  is  confined  to  cases 
where  the  party  sues  or  is  sued  as  executor  or  administrator. 
Hence  where  an  executor  sues  for  a  cause  of  action  arising  after 
the  death  of  the  testator,  the  defendant  cannot  set  off  a  debt  due 
to  him  from  the  testator:  A.  having  been  appointed  by  B.,  his 
attorney,  to  receive  his  rents  (z)^  did,  after  his  death,  receive  rent 
arrear  in  B.'s  lifetime;  the  executrix  of  B.  brought  an  action 
against  A.  for  the  money  in  her  own  name^  not  naming  herself 
executrix;  the  defendant  gave  notice  to  set  off  a  debt  due  to  him 
from  the  testator,  which  was  not  allowed  at  the  trial,  because  the 
suit  not  beii^  as  executor,  the  case  is  not  within  the  statute.  The 
court  of  C.  B.,  on  a  case  made,  concurred  in  opinion  with  the  ftidm 
who  tried  the  cause.  The  same  rule  holds  where  the  plaintiff  de- 
clares as  executor^  if  the  cause  of  action  arose  after  the  death  of  the 
testator.    In  assumpsit  by  the  plaintiff,  as  executor  (a),  for  goods 

(0  Sm  librk^  ▼.  BtgUi,  4  Bini^  N.  C.  (y)  JPWmA  v.  Andrade,  6  T.  R.  582. 

ftS.  (li  Shipman  ▼.  ThompMm,  WiUes,  103, 

(•)  F^ramee  and  Hiil  ▼.  Whiia  and  WIU      and  Bull.  N.  P.  180. 


r,  6  Bingh.  N.  C.  33.    See  Siackwood  (a)  Kihington,  Bxecutor,  ▼.  Sttventon, 

▼.  Jhmn,  3  Q.  B.  822;  3  G.  &  D.  115.  cited  by  Enkiue  from  Yates's  MSS.  in 

(#)  8i^n^  ▼.  SiidMtcnt,  5  T.  R.  493.  Tag^ttmofot  y.  lAmUag,  pa$i,  p.  156»  n. 
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sold  and  delivered  to  the  defendant  by  the  plaintiff,  as  executor,  the 
defendant  pleaded  a  set-off  for  a  debt  dae  from  the  testator  to  the 
defendant.  On  demurrer,  the  court  held  the  plea  bad :  for  to  allow 
a  set-off  in  this  case  would  be  altering  the  course  of  distribution  (b) 
(81).    A  guaranty  cannot  be  the  sul^ect  of  set-off  (c). 

2.  A  debt  barred  by  the  statute  of  limitations  cannot  be  set  off. 
If  such  debt  be  pleaded  in  bar  to  the  action,  the  plaintiff  may  reply 
the  statute  of  limitations  {d). 

3.  Where  either  of  the  debts  accrues  by  reason  of  a  penalty, 
the  debt  intended  to  be  set  off  must  be  pleaded  in  bar,  and  the 
defendant  in  his  plea  must  aver  what  is  really  due  (e). 

4.  The  court,  under  the  statutes  of  set-off,  can  take  notice  of  an 
interest  at  law  (/)  only. 

Under  the  operation  of  the  new  rules,  a  set-off  must  now  be 
pleaded  specially,  and  cannot,  as  formerly,  be  given  in  evidence  under 
a  notice  of  set-off;  for  although  it  was  argued  (in  Graham  v. 
Partridge)  (^),  that  tilie  judges  had  no  power  to  make  the  rule  they 
did  on  this  subject,  it  was  determined  that  the  proviso  in  stat. 
3  &  4  Will.  IV.  c.  42,  s,  1,  (which  restrains  the  judges  from  making 
any  rule  which  shall  have  the  effect  of  depriving  any  person  of  the 
power  of  pleading  the  general  issue,  and  giving  the  special  matter 
m  evidence,  in  any  case  wherein  he  now  is  or  hereafter  shall  be 
entitled  to  do  so  by  virtue  of  any  act  of  parliament,)  did  not  apply 
to  the  defence  under  the  statute  of  set-off,  which  (unlike  the  cases 
in  which  the  legislature  have  afforded  protection  to  magistrates  and 
other  persons  acting  in  the  discharge  of  public  duties)  applies  gene- 
rally to  all  the  queen's  subjects. 

(b)  Durnford's  note,  Wflles,  264.  (/)  Per  LUiledaU  J.,  (denying  the  an- 

(c)  Crauiford  v.  Stirling,  4  Esp.  207.  thority  of  Bottomley  y.  Brookf  1  T.  R. 
recognized  in  Moriey  t.  Tnglis,  4  Bingh.  622,)  in  Tucker  y.  Adterf  4  B.  &  Ad.  751. 
N.  C.  72.  (})  Grakam  t.  Ptnrtridge,  1  M.  &  W. 

(d)  Reminfftom  y.  Sitvem,  Str.  1271.  395. 


(«)  Stat.  8  Geo.  II.  c.  24,  s.  5. 


(81)  So  if  the  cause  of  action  arises  parUy  in  time  of  testator  and  partly 
in  time  of  executor,  although  the  plaintiff  declares  as  executor,  yet  de- 
fendant cannot  set  off  a  debt  due  from  the  testator  to  him.  In  covenant 
by  plaintiffs  as  executors  *,  for  rent  arrear  in  the  lifetime  of  testator,  and 
also  since  his  death,  the  defendant  at  the  trial  before  Lord  Mtmafield,  at  the 
sitting  after  Easter  term,  25  Geo.  III.  set  off  a  debt  due  from  the  testator 
to  him ;  and  the  plaintiffs  were  nonsuited.  Erskine  moved  for  a  new  trial, 
on  the  ground  that  this  debt  could  not  be  set  off  in  this  case,  and  cited 
Shipnum  v.  TAont/MOfi,  Bull.  N.  P.  180 ;  KUvingtony  Executor^  v.  Steveiutm^ 
from  a  MS.  of  Tates,  J.,  and  Ridout  and  another,  Atngneee,  v.  Brought 
Cowp.  133.  Lord  Mansfield^  G.  J.,  said  that  he  was  satisfied  on  the 
point  on  the  authority  of  KiUnngton  v.  Stevenson,  and  made  the  rule 
absolute. 

*  Teffgttmey^r  and  another,  Sxeeutort,  y.  Lumley,  B.  R.  T.  25  Geo.  III.,  reported  in 
Dumford's  note  to  Huiekinian  y.  Siurgm,  Willet,  264. 
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By  R.  G.  T.  T.  1  Will.  IV.  No.  6,  pjuiiculara  fif  any)  of  de^ 
fendant's  set-off  shall  be  annexed  by  plaintiff's  attorney  to  record  at 
the  time  it  is  entered  with  judge'^s  marshal. 

An  insurance-broker  is  only  entitled  to  receive  for  the  assured, 
from  the  underwriter,  a  payment  in  money :  hence  in  the  settlement 
of  a  particular  loss,  a  custom  to  set  off  the  general  balance  due 
from  the  broker  to  the  underwriter  cannot  be  supported  (A).  The 
averment  of  what  is  really  due,  in  cases  where  the  debt  accrues  by 
reason  of  a  penalty,  has  been  holden  to  be  traversable  (i).  If  an 
agreement  is  entered  into  for  the  performance  of  covenants,  with  a 
penalty,  and  the  covenants  are  broken,  the  penalty  cannot  be  set  off : 
To  assumpsit  for  money  lent  (k),  the  defendant  pleaded  articles  of 
agreement  with  mutual  covenants  in  a  penalty  for  performance,  and 
showed  a  breach  whereby  the  penalty  became  due,  and  offered  to  set 
off  the  same ;  on  demurrer,  the  court  held  this  plea  not  within  the 
statute ;  Lord  Mansfield,  C.  J.,  observing,  that  it  was  contrary  to 
the  intention  of  the  acts,  that  the  penalty  should  be  admitted  to  be 
set  off,  when  perhaps  a  very  small  sum  was  due  for  such  damages 
as  the  defendant  had  actually  sustained.  A  set-off  reducing  the 
plaintiff^s  demand  under  40«.  will  not  affect  the  jurisdiction  of  the 
superior  court,  so  as  to  entitle  the  defendant  to  enter  a  suggestion 
on  the  roll,  in  order  to  obtain  costs,  either  under  stat.  3  Jac.  I. 
e.  15,  s.  4  (/),  or  under  stat.  23  Oeo.  II.  c.  33,  s.  19  (m),  if  it  appear 
that  a  sum  exceeding  40«.  was  due  at  the  time  of  action  brought  (82). 
With  respect,  however,  to  inferior  courts,  it  is  a  general  rule,  that 
every  part  of  the  cause  of  action  should  appear  to  be  within  the 
jurisdiction  of  the  court  (n).     Where,  therefore,  part  of  the  cause 


!: 


k)  Todd  y,Reid,  4  B.  &  A.  210.  O)  PHt9  v.  Carpenier,  Sir.  1191,  and 

f)  Symmow  ▼.  Knox^  3  T.  R.  65.  1  Wik.  19. 

(k)  Niedr^Y.  Hofon,  ^  Burr.  1024,  and  (m)  Grot  v.  FUker,  3  WUs.  48. 

BoU.  N.  P.  180.  (n)  See  ante,  p.  107. 


(82)  The  language  of  the  two  statutes  is  different.  By  the  statute  of 
James,  if  it  appear  to  the  judge  that  the  debt  to  he  recovered  does  not 
amount  to  40«.  the  defendant  shall  have  costs.  By  the  statute  of  George, 
the  defendant  shall  recover  double  costs,  if  the  juryy  upon  the  trial  of  the 
eoMMe^find  the  damagea  for  the  plaintiff  under  40«.,  unless  the  judge  certify 
tlu^  1.  the  freehold,  or  2,  the  title  of  the  plaintiff's  land,  or  3,  an  act  of 
bankruptcy,  principally  came  in  question.  It  does  not  appear  that  the 
court,  in  Gross  v.  Fisher,  adverted  to  this  difference.  N.  Under  the 
Court  of  Bequests  Act,  for  Southwark,  22  Geo.  II.  c.  47,  s.  6,  if  the  debt 
which  was  originally  above  40«.  be  reduced  below  40«.  by  part^payment 
before  action  brought,  the  defendant  will  be  permitted  to  enter  a  su^;es- 
tion.  Clark  v.  Askew,  8  East,  28.  So  under  the  London  Court  of  Re- 
quests Act,  if  the  debt  be  reduced  by  part-payment  below  5/.  before  action 
brought,  the  defendant  will  be  permitted  to  enter  a  suggestion.  Horn  v. 
Hughes,  8  East,  347. 
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of  action  appears  to  have  arisen  out  of  sueh  jurisdiction,  the  court 
will  not  allow  (p)  a  suggestion  to  be  entered. 

As  to  the  replication  in  set-oif,  when  part  of  the  money  attempted 
to  be  set  offhas  been  paid  into  court  in  another  action,  see  Briscoe 
v.  Hill,  10  M.  &  W.  735.  On  a  replication  to  a  plea  of  set-off,  in 
an  action  of  debt,  that  plaintiff  never  was  indebted  in  manner  and 
form,  &c.,  the  plaintiff  cannot  prove  pajnnent ;  to  let  in  such  proof 
he  must  reply  that  he  was  not  nor  is  indebted  (p). 

8.  Tender. 

8.  Tender. — To  an  action  of  assumpsit,  the  defendant  may  plead 
non  assumpsit  as  to  part  of  the  plaintiff's  demand,  and  a  tender 
before  the  commencement  of  the  plaintiff's  suit  as  to  the  rest ;  but 
the  defendant  will  not  be  permitted  to  plead  non  assumpsit  to  the 
whole  declaration,  and  a  tender  as  to  part  {a)  ;  because,  if  the 
general  issue  should  be  found  for  the  defenoant,  it  would  then 
appear  on  the  record,  that  nothing  was  due,  although  the  defendant 
by  his  plea  of  tender  had  admitted  something  to  be  due.  A  tender 
may  be  pleaded  to  a  quantum  meruit^  although  the  demand  is  un- 
certain (r). 

What  shall  be  a  good  Tender. — ^A  tender  must  be  {s)  of  a  spe- 
cific sum  on  a  specific  account,  and  if  it  be  upon  a  condition  to 
which  the  creditor  has  a  right  to  object,  it  is  not  a  good  tender. 
Thus  an  offer  to  pay  a  sum  of  money  with  a  condition  that  it 
shall  be  accepted  as  the  whole  balance  due,  when  a  larger  sum  is 
claimed,  does  not  amount  to  a  legal  tender  of  the  sum  offered  to 
be  paid  (t).  Where  the  words  used  in  making  the  tender  were, 
^^  I  am  come  with  the  amount  of  your  bill,"  and  the  plaintiff  re- 
fused the  money,  saying,  ^'  I  shall  not  take  that — ^it  is  not  my  bill ;" 
it  was  holden,  that  the  tender  was  sufiicient,  and  entitled  the  de- 
fendant to  a  verdict  on  a  plea  of  tender  (te).  In  order  to  sustain  a 
plea  of  tender,  it  is  not  necessary  in  all  cases  to  prove  the  actual 
production  of  money,  in  monies  numbered  ;  it  will  be  sufficient  to 
show  that  the  defendant  was  in  a  present  condition  to  substantiate 
his  offer  (j?),  and  that  the  plaintiff  dispensed  with  the  production  of 
the  money ;  but  there  must  be  either  an  actual  offer  of  the  money 
produced,  or  the  production  of  it  must  be  dispensed  with  by  the  ex- 
press declaration  or  equivalent  act  of  the  creditor.  Where  there  is 
a  dispute  as  to  the  amount  of  the  demand,  the  plaintiff,  by  object- 
Co)  Thorn  v.  Chnmocky  1 M.  &  6r.  216 ;  («)  Per  Maul^,  B.,  in  J3«mdw  t.  JZeet, 
1  Scott's  N.  R.  138.                                         5  M.  &  W.  306. 

{p)  Stockbridge  ▼.  8u$9ami,  3  Q.  B.  (/)  Boant  v.  Judkiiu,  4   Campb.  156. 

239;  2  6.  &D.  591.  See  Strong  t.  Hmvey,  3   Bingh.  304; 

(q)  Dowg^lY.  Bowman,  C.  B.  M.  11      Fbardv.  NoU,  2  Dow.  N.  S.  617. 
Geo.  III.;  3  Wils.  145,  and  2   Bl.  Rep.  (ti)  Henwood  t.  Oliver,  1  Q.  B.  409; 

723 ;  Anon.  C.  B.  M.  40  Geo.  III.  MSS. ;      1  G.  &  D.  25. 
MaeMlan  v.  Howard,  4  T.  R.  194,  S.  P.  (or)  Tkoma$  t.  Bvans,  10  East,  101. 

(r)  Johmon  v.  Itoncatter,  Str.  576. 
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ing  to  the  qimntam,  may  dispense  with  a  tender  of  the  specific  sum ; 
there  should,  however,  be  an  ofifer  to  pay  by  producing  the  money, 
unless  the  {daintiff  dispenses  with  the  tender,  by  expressly  saying, 
that  the  defendant  need  not  produce  the  money,  for  he  would  not 
accept  it ;  for  though  the  plamtiff  might  refuse  the  money  at  first, 

et  if  he  saw  it  produced,  he  might  be  induced  to  accept  it  {y). 

f  a  man  tender  more  than  he  ought  to  pay,  it  is  good,  for 
omne  mqjus  continet  in  ae  nUnus^  and  the  other  ought  to  accept  so 
much  of  it  as  is  due  to  him  (z).  Hence,  a  proof  of  a  tender  of 
20L  98.  6d.  in  bank  notes  and  silver  was  hoiden  (a)  sufficient  to 
support  a  plea  of  tender  of  20/.  If  a  debtor  tenders  (b)  a  larger 
sum  than  is  due,  and  asks  change,  this  will  be  a  good  tender,  if 
the  creditor  does  not  object  to  it  on  that  account^  but  only  demands 
a  larger  sum.  There  is  not  any  occasion  to  produce  the  money,  if 
the  creditor  refuses  to  receive  it  on  account  of  more  being  due. 
Where  money  is  refused  on  the  ground  of  more  being  due,  plaintiff 
cannot  afterwards  object  to  the  tender  on  the  ground  that  a  receipt 
was  demanded  (c).  Where  defendant,  being  indebted  to  the  plain- 
tiff in  3/.  10«.,  produced  to  him  a  bl.  bank  note^  and  desired  him  to 
take  SL  lOt.  out  of  that,  it  was  hoiden  (d),  that  it  was  not  a  good 
tender ;  for  if  I  tender  a  man  twenty  guineas  in  the  current  coin 
of  the  realm,  this  may  be  a  very  good  tender  for  fifteen,  for  he 
has  only  to  select  so  much,  and  restore  me  the  residue.  But  a 
tender  m  bank  notes  is  quite  diflerent.  In  that  case  the  tender 
may  be  made  in  such  a  way  that  it  is  physically  impossible  for  the 
creditor  to  take  what  is  due  and  restore  the  difference.  To  an 
action  of  assumpsit  (e),  the  defendant  pleaded  a  tender  of  10/. ; 
the  evidence  was,  that  the  defendant,  having  been  employed  as 
attorney  for  the  plaintiff,  had  in  that  character  received  for  his 
use  10/.  in  part  payment,  and  in  going  from  home  for  a  time,  left 
the  10/.  with  his  clerk  there.  Some  time  after  the  plaintiff  called 
and  demanded  16/.  8«.  lid.  which  he  said  he  supposed  Evans 
had  received;  when  the  clerk  told  him  that  Evans  was  gone 
iiom  home,  and  had  left  with  him  10/.  to  give  to  the  plaintiff  when 
he  called.  The  plaintiff  said  he  would  not  receive  the  10/.,  nor  any 
thing  less  than  nis  whole  demand.  The  clerk  did  not  offer  the 
10/.  The  court  were  of  opinion  the  evidence  was  insufficient; 
Lord  ElltnboTough^  G.  J.,  observing,  '^  It  is  expressly  stated,  that 
the  clerk  did  not  offer  the  10/.  He  only  talked  about  having  had 
1 0/.  left  with  him  to  give  to  the  plaintiff  when  he  called,  without 
making  any  offer  of  it,  which  is  not  a  tender  in  law." 

If  A.,  B.,  and  C.  have  a  joint  demand  on  D.,  and  C.  has  a  sepa- 

(y)  Per  Kmyom,  C.  J.,  Middlesex  Sit-  {b)  Per  Kenytm^  C.  J.,  in  Black  ▼. 

tings,  4  Bsp.  N.  P.  C.  68.    See  also  Fmeh  Smith,  Peake's  N.  P.  C.  88. 

T.  Brook,  1  Bingh.  N.  C.  253.  {c)  RUhardaon  y.  Jackmm,  8  M.  &  W. 

(s)  Third  resolution  in    Wodt^a  case,  298. 

5   Bcfft.  115,  a,  recognized  per   Cor.  in  (il)  Per  Le  Blane,  J.,  in  Betteriee  y. 

Doon  ▼.  Jomo$,  4  B.  &  Ad.  547.    See  also  DaoU,  3  Campb.  70.     See  also  Eobimon 


Y.  JUti,  5  M.  &  W.  306.  y.  Cook,  6  Taunt.  336. 

(«)  Diom  T.  Jame9,  ubi  snp.  («)  Tkomoi  ▼.  Boom,  10  East,  101. 
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rate  demand  on  IX  (/),  and  D.  oflfeF  A.  tx>  pay  botli  ite  debts, 
which  A.  refuses,  without  objecting  to  ibe  form  of' the  tendei^  on 
account  of  his  beine  entitled  only  to  the  joint  demand ;  D«  nifty 
plead  this  tender  in  bar  of  an  action  on  the  joint  demamd ;  but  n 
ought  to  be  pleaded  as  a  t^ider  to  A,^  B.<,  and  C.  A  tender  of 
foreign  money,  made  current  by  royal  proclamation,  is  equivalent  to 
a  tender  of  lawful  money  of  Engknd  <^). 

A  tender  of  money  to  an  agent  authorized  to  receire  payment  {A\ 
is  a  good  tender  to  the  crMitor  himself.  It  must  be  made(i) 
either  to  the  creditor  himself,  or  to  an  agent  authorized  to  give  a 
receipt  for  the  debt. 

By  Stat.  56  Geo.  III.  c.  68,  s.  II,  gold  coin,  of  the  weight  and 
fineness  prescribed  by  the  Mint  indenture,  is  declared  to  be  the 
onlv  legal  tender  for  payments  of  any  sum  exceeding  forty  shillings, 
and  that  no  tender  of  payment  in  silver  coin  beyond  that  sum  is 
legal. 

By  Stat.  3  &  4  Will.  IV.  c.  98,  s.  6(A),  a  tender  of  Bank  of  Eng- 
land notes  payable  to  bearer  on  demand  is  made  a  legal  tender  to 
the  amount  expressed  in  such  notes,  and  is  to  be  taken  to  be  valid 
as  a  tender  to  such  amount,  for  all  sums  above  five  pounds,  on 
all  occasions  on  which  any  tender  of  money  may  be  legally  made, 
so  long  as  the  Bank  of  England  shall  pay  on  demand  their  notes  in 
legal  coin.  Provided,  that  no  such  notes  shall  be  a  legal  tender 
by  the  Bank  of  England,  or  any  branch  bank  thereof;  but  the  Bank 
are  not  to  be  required  to  pay  at  any  branch  bank  any  notes  not 
made  specially  payable  at  such  branch  bank;  but  the  Bank  of 
England  shall  satisfy  at  the  bank  in  London  all  notes  of  the  hank 
or  of  any  branch  thereof. 

A  tender  of  country  bank  notes  is  a  good  tender,  if  the  creditor 
only  objects  to  the  quantum  and  not  to  the  quality  of  the  tender  (/)i 
Where  a  tender  of  goods  is  all^d  in  a  declaration,  it  is  necessary 
to  show  a  delivery  under  such  circumstances  that  the  defendants 
had  an  opportunity  of  seeing  that  the  articles  delivered  to  them  were 
such  as  Uiey  had  stipulated  for  (m)  (83). 

(/)  Dougloi  ▼.  Patrick,  3T.  R.  683.  continued  by  stat.  7  &  8  Vict.  c.  32. 

{g)  5  Rep.  114,  b.  (/)  PoJgUui  t.  Oliver,  2  Cr.  Ac  J.  15. 

(A)  Cfoodland  ▼.  Blewitt,  1  Camp.  477.  recognizing   Loekytr   t.  Jmk9»,   Peaked 

See  also  Mqfat  v.  Par9on»,  5  Taunt.  307.  N.  P.  C.  239»  n.  3rd  edit.,  and  Bi^fk  v. 

(t)  Per  Parke,  B.,  KirtoH  y.  Braith'  Smith,  ib,  88. 

waite,  1  M.  &  W.  313.  (m)  hkerwood  t.  Wkiimore,  10  M.  & 

(Jt)  The  privileges  of  the  Bank  of  Eng-  W.  757,  conflrmed  in  error,  11  M.  ft  W*. 

land  given  or  recognized  by  this  act  are  347. 


(83)  As  to  what  is  the  proper  time  of  the  day  for  a  tender  of  goods 
under  a  contract  to  sell  and  deliver  to  another  within  a  certain  number 
of  days,  see  Startup  v.  MaeeUmald,  7  Scott's  N.  R.  269»  reversing  the 
decision  of  the  Court  of  Common  Pleas  in  the  same  case,  2  Scott's  N.  R. 

485. 
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At  what  lime  the  Tender  may  be  made. — ^The  tender  must  be 
made  before  the  commencement  of  the  suit.  The  line  being 
drawn  at  the  commencement  of  the  suit,  steps  taken  by  the 
phiintiff,  in  contemplation  only  of  an  action  before  tender  made, 
will  not  deprive  the  defendant  of  the  benefit  of  his  tender,  if  such 
tender  was  made  before  the  actual  commencement  of  plaintiff's 
suit.  Hence  it  is  not  any  answer  to  a  plea  of  tender  before  the 
exhibition  of  the  plaintiff's  bill  (n),  that  the  plaintiff  had  before 
such  tender  retained  an  attorney,  and  instructed  him  to  sue  out 
a  latitat  against  the  defendant,  and  that  the  attorney  had  accord- 
ingly applied  for  such  wTit,  before  the  tender,  which  writ  was  after- 
vims  sued  out. 

Of  the  Form  in  which  a  Tender  must  be  pleaded. — Where  the 
money  is  due  and  payable  immediately  by  tne  agreement (o),  the 
party  pleading  a  tender  must  show  that  he  was  '^  always  ready," 
from  tne  time  when  the  cause  of  action  accrued  (84).  Hence  to 
an  action  of  indebitatus  assumpsit  {p\  where  defendant  pleaded  that 
before  the  action,  viz.  on  such  a  day,  he  tendered  a  certain  sum  of 
money,  and  that  he  was  always  afterwards  ready,  and  then  was 
ready :  on  demurrer  the  plea  was  holden  bad  ;  for  per  Cur.^  it  is  not 
enough  that  he  was  always  ready  since  the  tender ;  the  money  was 
due  before,  and  the  neglect  of  payment  was  a  delay,  a  breach  of 
contract,  and  a  cause  of  action.  So  where,  to  an  action  by  the  in- 
dorsee of  a  bill  of  exchange  (9),  the  defendant  pleaded,  that  after 
the  expiration  of  the  time  appointed  for  the  payment  of  the  bill, 
and  before  action  brought,  he,  the  defendant,  tendered  the  whole 
money  then  due  upon  the  bill,  with  interest,  in  respect  of  the 
damages  sustained  by  the  non-performance  of  the  promise;  and 
that  he  always,  from  the  time  of  making  the  tender,  had  been,  and 
still  was,  ready  to  pay,  &c.  On  demurrer,  the  plea  was  holden  bad : 
Lord  Ellenborough,  C.  J.,  observing,  that  in  Giles  v.  Hartis  (r), 
it  was  expressly  decided,  that  an  averment  of  tout  temps  prist  was 
necessary  in  the  plea  of  tender,  and  that  it  was  one  of  those  land- 
marks in  pleading  which  ought  not  to  be  departed  from.  A  plea 
that  the  defendant  is  ready,  and  has  always  been  ready,  with  Apro- 
fert  in  curia  (5),  but  not  averring  a  tender,  will  be  bad  on  general 
demurrer.  It  is  not  necessary  that  a  plea  of  tender  to  an  action  of 
indebitatus  assumpsit  should  answer  a  special  request  laid  in  the 
declaration  (t)  on  a  day  subsequent  to  the  day  on  which  the  pro- 

(»)  Brigff9  ▼.  Caioerly,  8  T.  R.  629.  (9)  Hvme  ▼.  Peploe,  8  East,  168. 

Penonal  actions  must  now  be  commenced  (r)  Ld.  Raym.  254,  and  vid.  Wood  t. 

by  writ  of  aunmons,  1  &  2  Vict.  c.  110,  Bidget  Fort.  376. 

a.  2.  (9)  French  t.  Waiton,  C.  B.  2  Wils.  74. 

SI  OHm  T.  HartU,  Ld.  Raym.  254.  (t)  GUet  v.  Hart,  Salk.  622,  and  Garth. 

)  SweatUmd  ▼.  Squire,  Salk.  623.  413. 

(84)  But  where  the  agreement  is  to  pay  at  a  certain  time>  tender  at 
that  time,  "  and  always  ready,"  is  a  good  plea.  Per  Holt,  C.  J.,  in  Giles 
T.  Hart,  Salk.  622.     See  Poole  v.  Tumbrid^e,  2  M.  &  W.  223. 
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mise  is  laid :  because  sncH  request  is  surplusage,  and  therefore  the 
day  on  which  it  is  made  is  wholly  immaterial. 

Of  the  Replication. — To  a  plea  of  tender  the  plaintiff  may  reply 
a  subsequent  demand  and  refusal. 

The  usual  form  of  this  replication  is,  that,  ^^  after  the  making  of 
the  tender  mentioned  in  the  plea,  and  before  the  commencement  of 
the  action,  the  plaintiff  demanded  the  said  sum  (the  sum  tend^ed,) 
but  that  the  defendant  refused  to  pay  the  same/'  &c.  Issue  being 
joined  on  the  fact  of  this  demand,  it  will  be  incumbent  on  the 

Slaintiff  to  prove  that  he  demanded  the  precise  sum  before  ten- 
ered.  Proof  of  a  demand  of  a  larger  (u)  sum  than  that  which  was 
originally  tendered  will  not  support  the  issue.  The  demand  ousht 
to  be  made  by  some  person  authorized  to  give  the  debtor  a  cus- 
charge.  Hence,  in  a  case  where  the  demand  had  been  made  by  the 
clerk  to  the  plaintiff's  attorney  (a:),  who  had  never  seen  the  defen- 
dant before  going  upon  this  errand,  Lord  Ellenborough  held  the 
demand  insufficient ;  admitting,  however,  that  the  demand  by  the 
attorney  himself  might  have  done.  If  to  the  plea  the  plaintiff  replj  a 
latitat  (y)  (85),  and  that  the  tender  was  not  made  before  the  sumg 
out  the  latitat,  the  defendant  may  rejoin,  that  plaintiff  had  not  any 
cause  of  action  at  the  time  of  suing  it  out ;  because  the  plaintiff  by 
the  replication  makes  the  latitat  the  commencement  of  the  suit ; 
therefore  it  may  be  considered  in  the  nature  of  an  original  writ,  and 

(ti)   Spybey  ▼.  Hide^  1  Campb.  181,  the  Exchequer,  ou.,  Ctotiam  ▼.  Oodwm,  7 

Ld.  Ellenborough,  C.  J. ;  Bioen  v.  Grtf-  M.  &  W.  147  ;  and  Tyler  y.  BUmd^  9  M. 

fitha,  5  B.  &  A.  630,  S.  P.     These  cases  &  W.  338,  was  denied, 
were  both  recognized  in  the  case  of  Bran-  (x)  Colti  y.  BeU,  1  Campb.  478,  n. 

don  y.  Neunngion,  3  Q.  B.  915 ;  2  G.  &  D.  (y)  Wood  y.  Newton,  B.  R.  1  Wils.  141. 

194,  in  which  the  anthoxity  of  two  cases  in 


(85)  Denisan,  J.,  doubted  whether  the  replication  of  a  latitat  was 
good,  because  it  was  not  material  when  the  process  issued.  This  was 
upon  a  supposition  that  the  latitat  was  only  process.  1  Wils.  148.  In- 
deed when  the  issuing  out  of  a  latitat  is  not  replied  to  the  statute  of  linii- 
tationsy  or  to  avoid  a  tender,  or  given  in  evidence  to  support  a  penal 
action,  it  is  considered  but  as  process,  and  not  as  the  commencement  of 
the  suit.  Faster  y.  Bonner ,  Cowp.  454.  It  is  in  the  election  of  the 
plaintiff  to  consider  the  memorandum,  or  the  actual  suing  out  of  the  writ, 
as  the  commencement  of  the  suit ,  this  is  the  rule,  subject  to  the  excep- 
tion that  in  penal  actions  and  in  cases  on  the  statute  of  limitations  the 
defendant  may  always  resort  to  the  real  time.  P^h  v.  Martin^  3  Doug. 
347.  But  now  by  R.  G.  H.  T.  4  WUl.  IV.  No.  1,  every  pleading,  as  w3l 
as  the  declaration,  shall  be  entitled  of  the  day  of  the  month  and  year  when 
the  same  was  pleaded,  and  shall  bear  no  other  time  or  date,  and  eveoty 
declaration  and  other  pleading  shall  also  be  entered  on  the  reoord  made 
up  for  trial  and  on  the  judgment  roll,  under  the  date  of  the  day  of  the 
month  and  year  when  the  same  respectively  took  place,  and  without  refer- 
ence to  any  other  time  or  date,  unless  otherwise  specially  ordered  by  the 
court  or  a  judge.    See  also  I  &  2  Vict.  c.  1 10,  s.  2. 
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dafmidant  ought  to  have  the  same  advantage  of  it  as  the  plaintiff. 
The  same  observation  which  was  made  at  the  conclusion  of  the 
cases  relating  to  the  plea  of  set-off  applies  here,  viz.  that  if  by  the 
plea  of  tender  being  found  for  the  defendant,  the  balance  proved  on 
the  non  assumpsit  is  under  40s. ;  yet,  if  that,  added  to  the  sum  ten- 
dered, exceed  40«.  the  jurisdiction  of  the  superior  court  will  not  be 
affected  {z\  and  the  defendant  will  not  be  permitted  to  enter  a  sug- 
gestion on  the  roll  in  order  to  obtain  his  costs  (a). 

V.  Damages, — Judgment,  p.  164. 

Whcbe  an  action  is  brought  for  not  delivering  goods  upon  a  given. 
day»  the  true  measure  of  damages  is  the  di&rence  between  the 
contract  price  (&),  and  that  which  goods  of  a  similar  quality  and  de- 
scription bore  on  or  about  the  day,  when  the  goods  ought  to  have, 
been  delivered.  Contract  for  a  quantity  of  oil  at  a  certain  price,  to 
be  delivered  at  a  future  day ;  in  an  action  for  not  accepting  and  pay- 
ing for  the  oil,  the  proper  measure  of  damages  (c)  is  the  difference 
between  the  price  contracted  for  and  the  market  price  at  the  time 
when  the  contract  ought  to  have  been  completed.  Where  A.  con- 
tracted for  the  purchase  of  wheat ''  to  be  delivered  at  B.  as  soon  as 
vessels  could  be  obtained  for  the  carriage  thereof,^  and  subsequently 
(the  market  having  fallen)  A.  save  the  seller  notice  that  he  would 
not  accept  it,  if  it  were  delivered,  the  wheat  being  then  on  its  transit 
to  B.,  it  was  holden  (d)y  in  an  action  against  A.  for  not  accepting 
the  wheat,  that  the  proper  measure  of  damages  was  the  difference 
between  the  contract  price  and  the  market  price  on  the  day  when, 
the  wheat  was  tendered  to  A.  for  acceptance  at  B.  and  refused;  and 
not  on  the  day  when  the  notice  was  received  by  the  seller.  But  in 
an  action  for  not  replacing  stock  (e\  the  highest  value  as  it  stood 
either  when  it  ought  to  have  been  replaced,  or  at  the  time  of  trial,  is 
to  be  taken,  but  not  any  higher  price  (/)  to  which  the  stock  may 
have  risen  at  any  intermediate  time.    In  an  action  for  not  accepting 

{z)  Hnmard  ▼•  Hopkinif  Doug.  448.  475,  reoognizmg  JAigh  v.  Patenont  2 

(«}  Middz.  Court  of  Conscience,  stat.  Moore,  588. 
25*Geo.  II.  c.  33,  s.  19  (86).  (e)  Sheph&rd  v.  /oAmoa,  2  East,  211. 

If)  OWnf^niT.  Girro//,2B.&C.624.  {/)  M'Artkm'y.Ld.SeqfMh,2'lwaaA.. 

\c)  Boomum  ▼.  JVmA,  9  B.  &  C.  145.  257. 
\i)  PkOlpotU  V.  Emms,  5  M.  &  W. 

(86)  But  see  the  words  of  the  statute,  by  which  it  is  enacted,  **  that  if 
any  action  of  debt  or  assumpsit  shall  be  commenced  in  any  of  the  king^s 
ooorts  at  Westminster^  and  the  defendant  shall  live  or  reside  in  Middle- 
seZy  and  the  jury  upon  the  trial  of  such  cause  shall  find  the  damages  for 
the  plaintiff  under  40^.^  unless  the  jud^  shall  in  open  court  certify  on  the 
back  of  the  record,  that,  1,  the  freehold  or  title  to  tne  plaintiff's  land,  or  2, 
an  act  of  bankruptcy  principally  came  in  question^  &c.,  the  defendant  shM 
recover  double  costs."  See  also  Clark  v.  Askew,  8  East,  28 ;  Nightingale 
▼.  Barnard,  4  Bingh.  169.  But  see  stat.  5  &  6  Vict.  c.  97,  s.  2,  post,  tit. 
''  Imprisonment." 
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railway  shares,  it  was  holden  that  the  proper  measare  of  damages, 
is  the  difference  of  the  prices  on  the  day  when  they  ought  to  have 
been  accepted,  and  on  the  day  when  they  were  resold  by  the  vendor, 
such  resale  being  within  a  reasonable  time  (g). 

Where  an  agreement  contains  several  stipulations,  some  of  them 
touching  matters  of  great  importance  to  the  parties,  and  others  mat- 
ters of  httle  or  no  importance^  a  stipulation  for  liquidated  damages, 
generally^  upon  any  violation  of  the  agreement,  shall  not  be  car- 
ried (A)  into  effect ;  but  otherwise,  if  the  agreement  specify  the  par- 
ticular stipulation  or  stipulations  to  which  the  liquidated  damages 
are  to  be  confined. 

Where  the  contract  was  for  about  300  quarters  (more  or  lest)  of 
foreign  rye,  shipped  on  board  a  particular  vessd  comiiig  from  Ham- 
burgh ;  the  vessel  brought  345  Quarters,  and  the  sellers  refused  to 
deliver  any  part,  unless  the  purcnasers  would  accept  the  whole.  It 
was  holden  (i),  that  they  were  not  bound  to  accept  the  whole :  Ld. 
Tenterden^  G.  J.,  and  Littledale^  J.,  being  of  opinion,  that  by  the 
words  ^'  about  ^  and  ''  more  or  less,^^  the  p^ies  could  not  have  con- 
templated so  large  an  excess  as  45  over  300  quarters ;  and  perParke^ 
J«,  and  Patteson^  J.,  ^'  It  lay  on  the  seUers  to  show  that  such  an  ex- 
cess was  contemplated ;  and  if  from  the  obscurity  of  the  contract 
they  were  unable  to  do  so,  their  defence  failed."  In  this  case  evi- 
dence was  received,  that  the  words  ^*  more  or  less,"  in  a  contract  for 
grain,  according  to  the  custom  of  merchants,  does  not  require  the 

fmrchaser  to  accept  so  large  an  excess.  The  judge,  however,  gave 
eave  to  move  ;  the  court  did  not  decide  on  its  admissibility ;  Lit" 
tledale^  J.,  expressed  a  doubt.  N.  He  said  also.  When  land  is  de- 
scribed in  conveyances,  it  is  often  mentioned  as  containing  so  many 
acres  and  roods,  ^*  be  the  same  more  or  less,"  but  it  is  always  under- 
stood that  the  excess  bears  a  very  small  proportion  to  the  quantity 
named,  a  much  smaller  proportion  than  that  of  45  to  300  quarters. 

Judgment — ^Although  it  is  a  rule  (A),  that  the  court  will  look  to 
the  whole  record,  and  give  judgment  according  to  the  truth  there 
disclosed,  however  irregular  the  mode  of  pleading  may  be  ;  yet  the 
court  cannot  pick  out  of  various  parts  (/)  of  the  record  a  different 
cause  of  action  from  that  for  which  the  plaintiff  proceeds. 

(S)  ateufort  Y.  Cduiy,  8  M.  &  W.  160.  (it)  Le  Bret  v.  PapUlon,  4  East,  502  ; 

(h)  Kentble  v.  Farren,  6  Bingh.  141,  CkanUey  v.  Wttuianley,  5  East,  266. 

recognized  in  Homer  v.  Flintoff,  9  M.  &  (0  Head  v.  Baidrey,  6  A.  &  E.  469 ; 

W.  678.  2  Nev.  &  P.  217,  S.  C. 

(i)  Cron  y.  Eglin,  2  B.  &  Ad.  106. 
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CHAPTER    V. 

ATTORNEY. 

Of  Actions  brought  btf  Attornies  and  Solicitors  for  the  Recovery  of 
their  Fees,  p.  166. 

Of  the  Statute  6^7  Vict  c.  73,  p.  165. 

lAalHiiy  of  Atiomies  for  Negligence  and  UnshilfulnesSf  p.  176. 

Attornies  (l)  and  solicitors  may  maintain  an  action  of 
debt  (a),  or  of  indebitatus  assumpsit^  for  the  recovery  of  their  fees. 
The'  latter  form  of  action  is  that  which  is  most  usually  adopted.  If 
a  solicitor  or  agent  for  a  third  person  retain  an  attorney,  and 
promise  him  his  fees,  indebitatus  assumpsit  will  lie  against  such 
solicitor  or  a^ent  (b).  But  it  seems  doubtful^  whether,  in  this  case, 
an  action  of  debt  would  lie  (c). 

To  an  action  of  assumpsit  for  fees  due  to  the  plaintiff  as  an 
attorney  (rf),  the  defendant  may  plead  the  statute  of  limitations, 
viz.  that  he  did  not  promise  or  undertake  within  six  years  next 
before  action  brought. 

The  Stat.  6  &  7  Vict.  c.  78,  (22nd  August,  1843,)  s.  1,  after 
redtiog  that  the  laws  relating  to  attornies  and  solicitors,  are  nume- 

(«)  Adm.  ia  Bradford  t.  Woodhoute,  (c)  Aff.  Bratlford  v.  Woodhome,  Cro. 

Cro.  Jac  520.  Jac.  520.    Neg.  8and9  t.  TVevi/um,  Cro 

(ft)  Ambrose  and  Boe,  Skin.  217,  218 ;  Car.  194. 

Ate.  in  Smub  t.  DrevUian,  Cro.  Car.  194.  (d)  Oliver  v.  Tkomae,  Ld.  Raym.  2. 


(1)  By  R.  G.  H.  T.  6  WiH.  IV.  followed  by  regulations  in  E.  T.  6  Wilk 
IV.,  CTcry  person  applying  to  be  admitted  an  attorney  of  B.  R.,  C.  B., 
and  Exchequer,  undergoes  an  exaooination  as  to  his  fitness  and  capacity^ 
ij  examiners  appointed  every  year  in  Easter  Term.  The  first  examina- 
tion took  place  at  the  Hall  of  the  Incorporated  Law  Society,  in  Chanceij 
Lane,  on  the  4th  of  June,  1836.  The  roles  and  questions  relating  to  this 
subject  wiU  be  found  in  2  Bingh.  N.  C.  611,  800 ;  1  M.  &  W.  1,  290 ; 
1  Tjrr.  &  Gr.  233 ;  4  Ad.  &  Ell.  767.  See  further  provisions  as  to  the 
appointment  of  examiners,  and  the  admission  of  attornies  and  solicitors,  in 
Stat.  6  &  7  Vict.  c.  73,  ss.  15,  16,  17,  18.  With  respect  to  the  certificate 
requisite  for  an  attorney,  see  stat.  37  Geo.  III.  c.  90,  ss.  26,  7»  8,  30 ; 
(but  see  2nd  part  of  1st  schedule  of  stat.  6  &  7  Vict.  c.  73  ;)  and  see  stat. 
44  Geo.  III.  c.  59,  and  stat.  6  &  7  Vict.  c.  73,  ss.  22,  23,  26.  See  also 
Eyre  t.  Shelley,  6  M.  &  W.  269. 
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rous  and  complicated,  and  that  it  is  expedient  to  consolidate  and 
simplify,  and  to  alter  and  amend  the  same,  by  s.  I,  repeals  the 
several  acts  and  parts  of  acts,  which  are  set  forth  in  the  first  part 
of  schedule  I ;  and  the  several  acts  and  parts  of  acts  which  are  not 
repealed,  are  enumerated  in  the  second  part  of  the  same  schedule ; 
and  by  s.  2,  it  is  enacted,  that  *^  after  the  passing  of  this  act,  no 
person  shall  act  as  an  attorney  or  solicitor,  or  as  such  attorney  or 
solicitor  sue  out  any  writ  or  process,  or  commence,  carry  on,  solicit 
or  defend  any  action,  suit  or  other  proceeding,  in  the  name  of  any 
other  person,  or  in  his  own  name,  in  the  Court  of  Chancery,  or 
Ck>urts  of  Queen's  Bench,  Common  Pleas,  or  Exchequer,  or  Court 
of  the  Duchy  of  Lancaster  and  Durham,  or  in  the  Court  of  Bank- 
ruptcy, or  in  the  Court  for  the  Relief  of  Insolvent  Debtors,  or  in 
any  county  court,  or  in  any  court  of  civil  or  criminal  juriadictioo, 
or  in  any  other  court  of  law  or  equity,  in  England  and  Wales,  or 
act  as  an  attorney  or  solicitor  in  any  cause,  matter  or  suit,  civil  or 
criminal,  to  be  heard,  tried,  or  determined  before  any  justice  of 
assize  of  oyer  and  terminer,  or  gaol  delivery,  or  at  any  general  or 
quarter  sessions  of  the  peace  for  any  county,  riding,  division,  liberty, 
city,  borough  or  place,  or  before  any  justice  or  justices,  or  before 
any  commissioners  of  her  majesty's  revenue,  unless  such  person 
shall  have  been  previously  to  the  passing  of  this  act  admitted  and 
enrolled  and  otherwise  duly  qualified  (e)  to  act  as  an  attorney  or 
solicitor  under  or  by  virtue  of  the  laws  now  in  force,  or  unless  such 
person  shall  after  the  passing  of  this  act  be  admitted  and  enrolled 
and  otherwise  duly  qualified  to  act  as  an  attorney  or  solicitor,  pur- 
suant to  the  directions  and  regulations  of  this  act,  and  unless  such 
person  shall  continue  to  be  so  duly  qualified  and  on  the  roll  at  the 
time  of  his  acting  in  the  capacity  of  an  attorney  or  solicitor  as 
aforesaid. 

The  26th  sect,  enacts,  that  no  person  who  as  an  attorney  or  soli- 
citor shall  sue  prosecute  defend  or  carry  on  any  action  or  suit  or 
any  proceedings  in  any  of  the  courts  aforesaid,  without  having  pxe- 
viously  obtained  a  stamped  certificate  which  shall  then  be  in  force, 
shall  be  capable  of  maintaining  any  action  or  suit  at  law  or  in  equity 
for  the  recovery  of  any  fee  reward  or  disbursement  for  or  in  roE^iect 
of  any  business  matter  or  thing  done  by  him  as  an  attorney  or  scdi- 
citor  as  aforesaid,  whilst  he  shall  have  been  without  such  certificate 
as  last  aforesaid. 

And  by  sect.  27,  every  person  who  shall  have  been  duly  admitted 
an  attomev  of  any  one  of  the  superior  courts  of  law  at  West- 
minster, snail  be  entitled  upon  the  production  of  his  admission 
therein,  or  an  official  certificate  thereof,  and  that  the  same  still  con 
tinues  in  force,  to  be  admitted  as  an  attorney  in  any  other  of  the 
said  courts,  or  in  any  inferior  court  of  kw  in  England  or  Wales, 
upon  signing  the  roll  of  such  other  court,  but  not  otherwise  (/) ; 

(tf)  See  WiUiami  y.  Jones,  2  Q.  B.  276 ;    (/)  See  Prior  t.  Smith,  6  DowL  P.  C.  290 
1  6.  &  D.  649. 
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and  every  penon  who  shall  have  been  duly  admitted  a  solicitor  of  the 
Court  of  Chancery^  shall  be  entitled  upon  the  production  of  his 
admiasion  therein,  or  an  official  certificate  thereof,  and  that  the 
same  still  continues  in  force,  to  be  admitted  as  a  solicitor  in  any 
inferior  Court  of  Equity  in  Engknd  or  Wales,  and  in  the  Court  of 
Bankruptcy,  upon  signing  the  roll  of  such  other  court,  but  not 
otherwise,  and  shaU  thereupon  be  entitled  to  practise  as  a  solicitor 
therein  in  like  manner  as  if  he  had  been  sworn  in  and  admitted 
a  solicitor  of  such  court. 

By  sect.  37,  from  and  after  the  passing  of  this  act,  no  attorney  or 
solicitor,  nor  any  executor,  administrator  or  assignee  of  any  attorney 
or  solicitor,  shall  commence  or  maintain  any  action  or  suit  for  the 
recovery  of  any  fees,  charges,  or  disbursements  for  any  business  done 
by  such  attorney  or  solicitor,  until  the  expiration  of  one  month  after 
such  attorney  or  solicitor,  or  executor,  administrator,  or  assignee  of 
such  attorney  or  solicitor,  shall  have  delivered  unto  the  party  to  be 
charged  therewith,  or  sent  by  the  post  to  or  left  (ff)  for  him  at  his 
countii^-house,  office  of  business,  dwelling  house,  or  last  known 
place  of  abode,  a  bill  of  such  fees,  charges,  and  disbursements,  and 
which  bill  shall  either  be  subscribed  with  the  proper  hand  of  such 
attorney  or  s<dicitor,  (or,  in  the  case  of  a  partnership,  by  any  of  the 
partners  (A),  either  with  his  own  name,  or  with  the  name  or  style  of 
such  partnership,)  or  of  the  executor,  administrator,  or  assignee  of 
such  attorney  or  solicitor,  or  be  enclosed  in  or  accompanied  by 
a  letter  subscribed  in  like  manner  referring  to  such  bill ;  and  upon 
the  application  of  the  party  chargeable  by  such  bill  within  such 
month  it  shall  be  lawful,  in  case  the  business  contained  in  such  bill 
or  any  part  thereof  shall  have  been  transacted  in  the  High  Court  of 
Chancery,  or  in  any  other  court  of  equity,,  or  in  any  matter  of 
bankruptcy  or  lunacy,  or  in  case  no  part  of  such  business  shaU  have 
been  transacted  in  any  court  of  law  or  eouity,  for  the  Lord  Hig^ 
Qiancellor  or  the  Master  of  the  Rolls,  and  in  case  any  part  of  such 
business  shall  have  been  transacted  in  any  other  court,  for  the 
Courts  of  Queen^s  Bench,  Common  Pleas,  Exchequer,  Court  of 
Common  Pleas  at  Lancaster,  or  Court  of  Pleas  at  Durham,  or  any 
judge  of  either  of  them,  and  they  are  hereby  respectively  required, 
to  refer  such  biU,  and  the  demand  of  such  attorney  or  solicitor,  exe- 
cutor, administrator,  or  assignee,  thereupon  to  be  taxed  and  settled 
fay  the  proper  officer  of  the  court  in  which  such  reference  shall 
be  made,  vdthout  any  money  being  brought  into  court;  and  the 
court  CH*  judge  making  such  reference,  shall  restrain  such  attorney 
or  solicitor,  or  executor,  administrator,  or  assignee  of  such  attorney 
or  solicitor,  from  commencing  any  action  or  suit  touching  such 
demand  pending  such  reference ;  and  in  case  no  such  application  as 
aforesaid  shall  be  made  within  such  month  as  aforesaid,  then  it  shall 


» 


,)  See  Brooks  ▼.  Momoh,  I H.  Bl.  290,  post,  p.  172. 

h)  See  Owm  v.  Scales,  10  M.  &  W.  657 ;  2  Dowl.  N.  S.  (P.  C.)  304. 
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be  lawful  for  sttefa  reference  to  be  made  as  aforeeaid,  either  lipon 
the  application  of  the  attorney  or  solicitor,  or  the  executor,  adnii<- 
nistrator  or  assignee  of  the  attorney  or  soiicdtor,  ^ose  biH  mtif 
have  been  so  as  luoresaid  delivered^  sent,  or  left,  or  upon  the  atpplkte^ 
tion  of  the  party  oharffeable  by  such  biU,  with  such  direefjons,  atid 
subject  to  such  eonditrons  as  the  coart  or  judge  making  stteh  re^ 
ference  shall  think  proper;  and  sueh  court  or  judge  may 'restrain 
such  attorney  or  solicitor,  or  the  executor,  administrator,  or  ^ssi^ 
nee  of  sueh  attorney  oe  solicitor,  from  oommencbg  or  prosecuting 
any  action  or  suit  to«iching  such  demand  pending  such  reference, 
upon  such  terms  as  shall  be  thought  proper :  pixmded  always^  tbtti 
no  such  reference  as  aforesMd  sh^l  be  divected  upon  an  islppDcation 
made  by  the  party  cbak^able  with  such  bill  after  a  vercUct  fihall 
have  been  obtained,  or  a  writ  of  inquiry  executed  in  any  jtiction  for 
the  recovery  of  the  demand  of  such  attorney  or  solicitor,  or  ex^u« 
tor,  administrator,  or  assignee  of  sueh  a,ttoniey  or  solicitor,  or  after  the 
expiration  of  twelve  months  after  such  billdiall  have  been  delivered, 
sent,  or  left  as  aforesaid,  except  under  special  circumstances,  to  be 
proved  to  the  satisfactioa  of  the  court  or  judge  to  whom  the  appH- 
eati<m  for  sueh  reference  shall  be  made  (2) ;  and  upon  every  such 
reference,  if  either  the  attorney  or  solicitor,  or  executor,  adminis* 
trator  or  assignee  of  the  attomev  or  solicitor,  ^ose  bill  shall  have 
been  delivered,  sent,  or  left^  or  the  party  chargeable  with  such  bill, 
having  due  notice,  shall  refuse  or  neglect  to  attend  such  taxation, 
the  officer  to  whom  such  reference  shall  be  made  may  proceed  to  tax 
and  settle  such  bill  and  demand  ex  parte ;  and  in  case  any  such 
reference  as  aforesaid  diall  be  made  upon  the  application  of  the 
party  chargeable  with  such  bill,  or  upon  the  application  of  such 
attorney  or  solicitor,  or  the  executor,  administrator,  or  assignee  of 
such  attorney  or  solicitor,  and  the  party  chargeable  with  such  bill 
shall  attend  upon  such  taxation,  the  costs  of  such  reference  shall, 
except  as  hereinafter  provided  for,  be  paid  according  to  the  event 
of  such  taxation  ;  that  is  to  say,  if  such  bill  when  taxed  be  less  by 
a  sixth  part  than  the  bill  delivered,  sent,  or  left,  then  such  attorney 
or  solicitor,  or  executor,  administrator,  or  assignee  of  such  attorney 
or  solicitor,  shall  pay  such  costs ;  and  if  such  bill  when  taxed  shall 
not  be  less  by  a  sixth  part  than  the  bill  delivered,  sent,  or  left, 
then  the  party  chargeaUe  with  such  bill,  making  such  application  or 
so  attendmg,  shall  pay  such  costs ;  and  every  order  to  be  made  for 


(2)  An  attorney's  bill  had  been  delivered  to  some  ienorant  parties  in  Jime, 
1840,  and  in  November^  1842^  a  summons  for  its  taxation  had  been 
dismissed  by  a  judge  at  chambers,  on  the  ground  of  the  insufficiency  of 
the  materials  on  which  it  was  founded.  It  appeared  that  a  sum  of  money 
had  been  deposited  in  1839,  in  the  joint  names  of  the  attorney  and  another 
partyj  on  behalf  of  the  clients.  It  was  holden,  that  there  being  a  dispute 
respecting  the  sum,  the  court  would  refer  the  bill,  and  require  the  attorney 
to  account,  on  a  rule  nisi  obtained  in  Trinity  Term,  1843.  BinnM  v.  Hey, 
13  Law  J.,  N.  S.,  Q.  B.  28. 
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aaoh  sef^noiiiie:  as !  aforesaid  flhall  direct  the  offieer  to  whom  such 
D^fexienee  ahallbo  made  to  tax  sueh  eoBta  of  such  refereoee  to  be  ao 
said  as  aforesaid,  and  to  certify  what,  upon  such  refefenoe,  ahall  be 
found  to  be  due  to  or  from  such,  attorney  or  aolioitor,  or  executor, 
admintati^tor,  or  aaeignee  of  fiuoh  attorney  or  aolicitor,  in  respect  of 
such  bill  aud  demaud,  and  of  the  costs  of  audi  refereneey  if  payable ; 
prowled  -abo,  that  such  officer  shall  in  all  cases  be  at  liberty  to 
certify  speciaUy  any  circumstAnces  relating  to  such  bill  or  taxation, 
and  tbe  court  or  judge  shall  be  at  liberty  to  make  thereupon  any 
such,  order  as  such  court  or  judge  may  think  right  respecting  the 
foment  of  the  costs  of  such  taxation  (8  ) ;  provid^  also^  that  where 
smb.  jre&reiice  as .  af oreeadd*  shall  be  made  when  the  same  is  not 
Huthorized  to  be  made  except  imder  special  circumstances^  as  here* 
inbefore  provided,  then  the  said  court  or  judge  shall  be  at  liberty, 
if  it  shaU  be  thought  fit,  to  give  any  special  directions  relative  to 
the  costs  of  such  reference :  provided  also,  that  it  shall  be  lawful 
for  the  said  respective  courts  and  judges,  in  the  same  cases  in  which 
they  are  respectively  authorized  to  refer  a  bill  which  has  been  so  as 
aforesaid  delivered,  sent,  or  left,  to  make  such  order  for  the  delivery 
by  any  attorney  or  solicitor,  or  the  executor,  administrator,  or  assig- 
nee of  any  attorney  or  solicitor,  of  such  bill  as  aforesaid,  and  for  the 
delivery  up  of  deeds,  documents,  or  papers  in  his  possession,  cus- 
tody, or  power,  or  otherwise  touching  the  same,  in  the  same  manner 
as  has  heretofore  been  done  as  regards  such  attorney  or  solicitor,  by 
such  courts  or  judges  respectively,  where  any  such  business  had 
been  transacted  in  the  court  in  which  such  order  was  made ;  pro* 
vided  also,  that  it  shall  not  in  any  case  be  necessary  in  the  first 
instance  for  such  attorney  or  solicitor,  or  the  executor,  administra- 
tor, or  assignee  of  such  attorney  or  solicitor,  in  proving  a  com- 
pliance with  this  act,  to  prove  the  contents  of  the  bill  he  may  have 
delivered,  sent,  or  left,  but  it  shall  be  sufficient  to  prove  that  a  bill 
of  fees,  charges,  or  disbursements,  subscribed  in  the  manner  afore- 
said, or  enclosed  in  or  accompanied  by  such  letter  as  aforesaid,  was 
delivered,  sent,  or  left,  in  manner  aforesaid ;  but  nevertheless  it  shall 
be  competent  for  the  other  party  to  show  that  the  bill  so  delivered, 
s^it,  or  left  was  not  such  a  bill  as  constituted  a  bond  ^^^  compliance 
with  this  act:  provided  also,  that  it  shall  be  lawful  tor  any  judge  of 
the  soperior  courts  of  law  or  equity  to  authorize  an  attorney  or 
solicitor  to  commence  an  action  or  suit  for  the  recovery  of  his  fees, 
charges  or  disbursements  against  the  party  chargeable  therewith, 
although  one  month  shall  not  have  expired  from  the  delivery  of  a 
bill  as  aforesaid,  on  proof  to  the  satisfaction  of  the  said  judge  that 

(3)  The  meaning  of  this  is  that  the  officer  may  certify  anv  thing  that 
appears  to  him,  in  the  course  of  the  proceedings,  fit  ground  ror  departing 
firom  the  general  rule,  that  the  costs  are  to  be  paid  by  the  unsuccessful 
party,  and  the  judges  are  empowered  to  order  accordingly.  Per  Parke j  B., 
m  re  JFooUeti,  12  M.  &  W.  506. 
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tiaete  is  probable  cause  for  belieTinir  that  sneh  narty  is  about  to 
quit  EngLd.  ^^ 

*'  This  statute  does  not  authorize  the  taxation  of  every  pecuniary 
demand  or  bill  which  may  be  made  or  delivered  by  a  person  who  is 
a  solicitor,  for  every  species  of  emplojnnent  in  which  he  may  happen 
to  be  engaged.  The  business  contained  in  a  taxable  bill  may  be 
business  of  which  no  part  was  transacted  in  any  court  of  law  or 
equity ;  but  I  am  of  opinion  that  it  must  be  business  connected 
with  the  profession  of  an  attorney  or  solicitor,  busmess  in  whidi 
the  attorney  or  solicitor  was  employed  because  he  was  an  attorney 
or  solicitor,  or  in  which  he  would  not  have  been  employed  if  lie  had 
not  been  an  attorney  or  solicitor,  or  if  the  relation  of  attorney  or 
solicitor  and  client  had  not  subsisted  between  him  and  his  em- 
ployer "  (i). 

The  37ih  section  of  this  act  relates  to  unpaid  bills  only,  and  pro- 
vides that  within  one  month  after  delivery,  taxation  may  be  ordered 
without  special  direction ;  that  after  the  expiration  of  one  month 
from  the  time  of  the  bill  being  delivered,  taxation  may  be  ordered 
with  such  directions  as  the  court  mav  think  proper,  and  that  after 
verdict  or  writ  of  inquiry,  taxation  is  only  to  be  ordered  on  special 
circumstances,  to  be  proved  to  the  satisfaction  of  the  court  (k). 
Under  this  37th  section,  where  an  attorney's  bill  is  referred  to 
taxation  after  action  brought  upon  it,  the  attorney  is  liable  to  pay 
the  costs  of  taxation  if  more  than  one-sixth  is  taken  off(/). 

By  sect.  38,  where  any  person,  not  the  party  chargeable  with 
ai^  such  bill  within  the  meaning  of  the  provisions  hereinbefote 
contained,  shall  be  liable  to  pay  or  shaU  have  paid  such  bill  either 
to  the  attorney  or  solicitor,  his  executor,  administrator,  or  aflsiCTee, 
or  to  the  party  chargeable  with  such  bill  as  aforesaid,  it  shall  be 
lawful  for  such  person,  his  executor,  administrator,  or  assiflnee,  to 
make  such  application  for  a  reference  for  the  taxation  ana  settle- 
ment of  such  bill  as  the  party  chargeable  therewith  might  himself 
make,  and  the  same  reference  and  order  shall  be  made  thereup<m, 
and  the  same  course  pursued  in  all  respects,  as  if  such  implication 
was  made  by  the  partv  so  chargeable  with  such  bill  as  aforesaid : 
provided  always,  that  m  case  such  application  is  made  when,  under 
the  provisions  herein  contained,  a  reference  is  not  authorized  to  be 
made  except  under  special  circumstances,  it  shall  be  lawful  for  the 
court  or  judge  to  whom  such  application  shall  be  made  to  take  into 
consideration  any  additional  special  circumstances  applicable  to  the 
person  making  such  application,  although  such  circumstances  might 
not  be  applicable  to  the  party  so  chargeable  with  the  said  bill  as 
aforesaid,  if  he  was  the  party  making  the  application. 

The  39th  section  enables  the  Lord  Chancellor  or  the  Master  of 

(t)  Per  Ld.  Longdate,  M.  R.  in  Allen  v.      DowmSj  5  Beav.  428. 
Aldridge,  5  Besvan,  405.  (/)  In  re  WooUeit,  12  M.  &  W.  504. 

{k)  Per  Ld.  Ltmgdah,   M.  R.   in  re 
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the  RoUb  ia  direct  taacatioii  of  biUs  ehaigeable  on  executors,  tras- 
teee,  or  administrators. 

By  sect.  40,  for  the  purpose  of  any  such  reference  upon  the  ap- 
pfication  of  the  person  not  bein^  the  party  chargeable  within  the 
meaning  of  the  provisions  of  this  act  as  aforesaid,  or  of  a  party 
interested  as  aforesaid,  it  shall  be  lawful  for  such  court  or  judge  to 
order  any  such  attorney  or  solicitor,  or  the  executor,  administrator, 
or  assignee  of  any  such  attorney  or  solicitor,  to  deliver  to  the  party 
making  such  application  a  copy  of  such  bill,  upon  payment  of  the 
eosts  of  such  copy :  provided  always,  that  no  bill  which  shall  have 
been  previously  taxed  and  settled,  shall  be  again  referred,  unless, 
under  special  circumstances,  the  court  or  judge  to  whom  suoh 
application  is  made  shall  think  fit  to  direct  a  re-taxation  thereof. 

By  sect.  41,  the  payment  of  any  such  bill  as  aforesaid  shall  in  no 
case  preclude  the  court  or  judge  to  whom  application  shall  be 
made  from  referring  such  bill  for  taxation,  if  the  special  circum- 
stances of  the  case  shall  in  the  opinion  of  such  court  or  judge  ^ 
pear  to  require  the  same,  upon  such  terms  and  conditions,  and 
subject  to  such  directions,  as  to  such  court  or  judge  shall  seem 
li^t,  provided  the  application  for  such  reference  be  made  within 
twelve  calendar  months  after  payment  (3). 

Lord  LangdaU^  M.  R.,  in  re  Lees^  5  Beavan,  410,  held,  that 
this  statute  as  regards  taxation  is  retrospective  with  respect  to 
faiUs  previously  taxable,  and  also  as  to  bills  thereby  made  taxable, 
provided  the  latter  remained  unpaid  at  the  passing  of  the  act ;  and 
that  pajnnent  of  a  bill  previously  taxable  before  tlie  act  came  into 
operation,  would  not  preclude  taxation  under  the  act,  upon  a  proper 
application  made  in  due  time,  but  that  payment  before  the  act 
came  into  operation  of  a  bill  not  previously  taxable,  precluded 
taxation  under  the  act. 

By  sect.  43,  all  applications  made  under  this  act  to  refer  any 
such  bill  as  aforesaid  to  be  taxed  and  settled,  and  for  the  delivery 
of  such  bill  and  for  the  delivering  up  of  deeds,  documents,  and 
papers,  shall  be  made  in  the  matter  of  such  attorney  or  solicitor ; 
and  upon  the  taxation  and  settlement  of  any  such  bill,  the  cer- 
tificate of  the  officer  by  whom  such  bill  shall  be  taxed  shall  (unless 
set  aside  or  altered  by  order,  decree,  or  rule  of  court)  be  final  and 
conclusive  as  to  the  amount  thereof,  and  payment  of  the  amount 
certified  to  be  due  and  directed  to  be  paid,  may  be  enforced  ao- 

(3)  Lord  Lanedale,  M.  R.,  in  re  Dawnee,  5  Beav.  429,  said,  "  Mr.  Jus- 
tice Patteaon,  iu  the  case  of  ^»t9M  v.Hiey,]3LawJ.,  N.  S.,  28,  Q.  B.  ,stated 
that  he  considered  the  true  construction  of  this  clause  to  be,  that  wherever 
the  act  applies,  the  court  camiot  send  a  bill  for  taxation  if  it  has  been  paid 
more  than  12  months  in  any  case  whatever.  I  entirely  concur  in  that 
opinion,  as  afibrding  the  general  rule,  subject  however  to  a  q[ua]ification 
in  this  (the  Bolls)  Court. 
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cording  to  the  course  of  the  court  ia  which  such  reference  shall  be 
made ;  and  in  case  such  reference  shall  be  made  in  any  court  of 
common  law,  it  shall  be  lawful  for  such  courts  or  any  judge  thereof,  to 
order  judgment  to  be  entered  up  for  such  amount,  with  costs,  unlesB 
the  retainer  shall  be  disputedi  or  to  make  such  other  order  thereon 
as  such  court  or  judge  shall  deem  proper. 

For  the  numerous  decisions  upon  the  construction  of  the  stat. 
2  Geo.  IL  c.  23,  and  the  other  statutes  repealed  by  the  stat. 
€  &  7  Vict*  c.  73,  the  reader  is  referred  to  the  former  editions  of  this 
work.  The  following  cases,  however,  which  were  decided  before 
the  passing  of  the  late  act,  have  been  retained,  as  being,  applicable 
to  the  existing  law. 

An  attorney's  bill,  generally  speaking,  ought  to  give  a  history  of 
the  cause,  so  as  to  enable  the  officer  to  judge  of  the  propriety  of 
the  various  items  of  which  it  is  composed  (m). 

The  bill  must  be  left  with  the  party  charged  (n)  ;  for  in  a  case 
where  the  plaintiff  had  delivered  his  bill  to  the  defendant  in  -due 
time,  who  acknowledged  his  debt,  and  said  that  fae  would  pay  it, 
but  that  he  did  not  know  what  to  do  with  the  bill,  upon  whidh  ihe 

Elaintiff  took  it  back  again,  it  was  holden,  tihat  the  biU  ou^t  t# 
ave  been  left  with  the  defendant :  for  the  intention  of  the  statute 
was,  that  the  client  should  have  due  time  to  examine  the  charges 
made  by  the  attorney,  and  take  advice  upon  them,  if  necessary*  in 
like  manner  it  has  beenholden  fo),  that  although  an  attorney  shows 
his  client  a  copy  of  his  bill,  explaining  the  different  charges  to  him 
in  the  reasonableness  of  which  the  client  acquiesces,  the  attorney 
is  notwithstanding  bound  to  leave  a  copy  of  the  bill  with  him.  But 
the  legislature,  by  requiring  a  delivery  of  the  bill  to  the  party  to  he 
charged^  meant  no  more  than  that  he  should  have  reasonable  notice 
of  its  contents ;  leaving  it  to  the  construction  of  the  law,  as  in  other 
cases,  what  should  be  deemed  a  delivery  to  him  for  the  purpose  of 
notice.  Hence,  where  a  party  in  a  cause  having  changed  his  at- 
torney in  the  progress  of  it,  a  judge's  order  was  anerwaras  obtained 
by  the  second  attorney  for  the  delivery  to  him  of  a  bill  signed  by 
the  first  attorney,  which  delivery  was  accordingly  made :  this  was 
holden  {p)  to  be  a  sufficient  delivery  to  the  party  to  be  charged 
within  the  words  and  meaning  of  the  statute.  Whei*e  several  are 
jointly  liable  to  an  attorney  for  business  done  {q)y  the  delivery  of  a 
copy  of  a  bill  to  one  of  them  from  whom  the  attorney  has  received 
his  instructions  (r),  is  sufficient.  The  bill  having  been  delivered  a 
month  before  the  commencement  of  the  action  («),  and  the  party 

(m)  Waller  v.  Lacy,  1  M.  &  Gr.  54  ;  1  C.  J. 

Scott's  N.  R.  186.  {q)  Per  BUenborou^h,  C.  J.,  1  Cimpb 

(fi)  Brooke  y.  Maeon,  1  H.  Bl.  290.  438. 

(o)  Crowder  y.  Skee,  1  Campb.  437.  (r)  Fmehett  y.  How,  2  Campb.  277. 

(p)  VmeeHS  y.  Slaymaker,   12  East,  (#)  WiUUtme    y.   J^'M,    Doug.    198 

372.    Per  Grote,  J.,  Le  BUtne,  J.,  and  Hooper  y.  Tillf  Doug.  198,  S.  P. 
Bailey f  J. ;  ditKnUenieLoTd  Bllenborough, 
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charged  not  having  made  any  application  to  hare  the  bill  taxed 
dnring  that  interval,  he  will  not  be  permitted  to  question  the  rea* 
flonableneas  of  theiteAis  before  a  jury. 

An  attorney  who  has  several  demands  against  his  client,  some  of 
which  are  barred  by  the  statute  of  limitations,  cannot  appro- 
priate (t)  in  pajnnent  of  the  demand  so  barred,  a  sum  received  by 
fiim  on  account  of  his  client  for  damages  recovered  in  an  action. 
Where,  after  action  brought,  the  bill  is  referred  to  taxation  at  the 
request  of  the  defendant,  the  attorney  should  make  it  a  con£tion 
of  the  taxation,  that  the  defendant  should  allow  the  master  to  tax 
interest  also,  if  the  attorney  wishes  to  avail  himself  of  a  previous 
notice  of  a  claim  of  interest  (u)  under  stat.  8  &  4  WiH.  IV.  c.  42, 
««  28.  See  this  section,  post,  p.  185.  Delivety  of  the  bill  is  eon- 
^hisive  evidence  (x)  against  an  increase  of  charge  in  a  subsequent 
bill  of  any  of  the  items  contained  in  it ;  aud  strong  presumptive  evi- 
dence against  any  additional  items. 

An  attorney  will  not  be  entitled  (^)  to  the  costs  of  taxation, 
although  lees  than  a  sixth  shall  have  been  taxed  off  his  bill,  if  he  has 
wilfolly  inserted  any  item  of  charge  which  he  must  know  ought  not 
to  have  been  diarged. 

By  Stat.  2  &  3  Will.  IV.  c.  39,  s.  17,  every  attorney  whose  name 
shall  be  indorsed  on  any  writ  issued  by  authority  of  this  act,  shall, 
on  demand,  in  writing,  made  by  or  on  behalf  of  any  defendant, 
declare  forthwith,  whether  such  writ  has  been  issued  by  him,  or 
with  his  authority  or  privity  ;  and  if  he  shall  answer  in  the  affirm- 
ative, then  he  shall  also,  in  case  the  court  or  any  judge  of  the  same 
or  of  any  other  court  shall  so  order,  declare  in  writing,  within  a 
time  to  be  allowed  by  such  court  or  judge,  the  profession,  occupa- 
tion, or  quality,  and  place  of  abode  of  the  plaintiff,  on  pain  of  being 
guilty  of  a  contempt  of  the  court  from  which  such  writ  shall  appear 
to  have  been  issued ;  and  if  such  attorney  shall  declare  that  the 
writ  was  not  issued  by  him,  or  with  his  authority  or  privity,  the 
siud  court,  or  any  judge  of  either  of  the  said  courts,  shall  and  may, 
if  it  shall  appear  reasonable  so  to  do,  make  an  order  for  the  imme- 
diate discharge  of  any  defendant  who  may  have  been  arrested  on 
any  writ,  on  entering  a  common  appearance. 

On  taxation  of  the  bill  the  master  has  no  authority  to  disallow 
items  on  the  ground  that  with  respect  of  the  business  to  which 
they  refer  the  attorney  was  guilty  of  negligence ;  that  is  a  matter 
for  the  consideration  of  a  jury  (z). 

It  is  clearly  established  as  a  rule  of  practice,  that  negligence 
cannot  be  set  up  as  a  defence  to  an  action  on  an  attorney's  bill  (a)  : 
for  the  plaintiff  does  not  come  prepared  to  prove  any  thing  more 

(0  WaUer  ▼.  Laey,  1  Man.  &  Gr.  54 ;  (y)  Holdmmu9  v.  Barktoorth,  3  M.  & 

1  Scott's  N.  a.  186.  W.341. 

(v)  BerHngion  v.  PhUUps,  1 M.  &  W.  48.  (jr)  Matehett  ▼.  Pariti,  9  M.  &  W.  767. 

(«)  Loveridge  v.  Boikam,   1   Bos.  &  (a)  Templar  ▼.  kPLachUm,  2  B.  &  P. 

PoL  49.  N.  R.  136. 
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tbaa  the  busmess  done,  and  is  not  in  a  Gutuation  to  meet  a  charge 
of  negligence  (4).  If,  however,  the  business,  which  the  attorney 
undertakes,  wholly  fails  from  his  gross  ignorance  or  negligence ;  as 
where  an  attorney  v^as  employed  to  prosecute  an  appeal  at  the  quar- 
ter sessions,  and  owing  to  his  gross  ignorance,  the  case  was  so  con- 

(4)  "  I  do  not  go  to  the  length  of  saying  that  in  no  case  can  negligence 
in  the  party  suing  be  used  as  a  defence  to  the  action,  thou^  I  thmk  it 
can  only  be  used  where  the  negligence  has  been  such,  that  the  party  foop 
whom  the  business  was  done  has  thereby  lost  all  possibility  of  benefit  firom 
such  business."  Per  Sir  J.  Mansfield,  S.  C.  ''  No  principle  of  law  is 
more  clearly  established  than  this,  that  a  party  cannot  enforce  a  charge  far 
doing  business  which  is  useless  to  his  employer/'  Per  Tindaly  C.  J., 
Show  y.  Jrden,  9  Bing.  290.  The  same  doctrine  was  laid  down  by 
Lord  EUenborough,  in  Famaworth  r.  Garrard^  1  Campb.  38;  '^  The 
late  Mr.  Justice  Buller  thought,  (and  I,  in  deference  to  so  great  an  autho^ 
rity^  have  at  times  ruled  the  same  way,)  that  in  cases  of  this  kind,  a  cross 
action  for  the  negligence  was  necessary ;  but  that  if  the  work  be  done,  the 
plaintiff  must  recover  for  it.  I  have  since  had  a  conference  with  the  judges 
on  the  subject :  and  I  now  consider  this  as  the  correct  rule*,  that  if  there 
has  been  no  beneficial  service,  there  shall  be  no  pay ;  but  if  some  benefit 
has  been  derived,  though  not  to  the  extent  expected,  this  shall  go  to  the 
amount  of  the  plaintiff's  demand,  leaving  the  defendant  to  his  action  fi>r 
negligence.  The  claim  shall  be  co-extensive  with  the  benefit/'  There  is 
a  chstinction,  however,  in  this  respect,  between  a  contract  and  a  security ; 
for  in  an  action  on  a  bill  of  excnange,  a  partial  fiulure  of  consideration 
is  no  defence ;  as  where  a  bill  had  been  accepted  for  the  price  of  some 
hams,  which  turned  out  so  bad  that  they  were  almost  unmarketable ;  this 
was  holden  to  be  no  defence,  but  the  defendant  must  seek  his  r^ooedy  by 
a  cross  action.  Marfan  v.  Biehardwn,  1  Campb.  40,  n.,  recognized  by 
Lord  Ellenborough,  G.  J.,  in  Tye  v.  Gwytme,  2  Campb.  346,  cited  alao 
and  commented  upon  by  Parke,  B.,  in  Wells  v.  Hopkins,  5  M.  &  W. 
8,  9.  See  also  Ohhard  v.  Betham,  1  M.  &  Malk.  483 ;  Mann  v.  Lent,  10  B. 
&  C.  877.  In  Morgan  v.  Richardson,  money  had  been  paid  into  court,  but 
Lord  JEHenborouffh  said,  that  that  circumstance  formed  no  ingredient  in  the 
opinion  he  then  expressed.  A.  &  B.  entered  into  an  agreement  for  the 
sale  of  the  lease  of  a  house ;  B  was  let  into  possession,  and  accepted  a  bill 
for  the  purchase-money ;  in  an  action  brought  by  A.  against  B.  for  non- 
payment  of  the  bill,  it  was  holden,  that  B.  could  not  defend  the  action  by 
proving  that  A.  had  refused  to  execute  an  assignment  of  the  lease — but  that 
B.  must  bring  a  cross  action,  or  go  into  equity  for  a  specific  performance. 
Moggridge  v.  Jones,  3  Campb.  38.  See  further  on  this  subject  the  case  of 
Fisher  v.  Samuda  and  another,  1  Campb.  190,  where  Lord  EUenboraugh. 
expressed  an  opinion,  that  where  an  action  has  been  brought  for  the  value 
of  goods  furnished  at  a  stipulated  price,  and  the  purchaser  does  not,  either 
in  bar  of  the  action,  or  to  reduce  the  damages,  object  to  the  quality  of  the 
goods,  but  allows  the  seller  to  recover  a  verdict  for  the  full  price  agreed 
upon,  be  cannot  afterwards  maintain  a  cross  action,  on  the  ground  of  the 
goods  being  of  a  bad  quality,  and  unfit  for  the  purpose  for  wlach  they  were 
ordered. 

*  See  DeneWf  v.  DavereU,  3  Campb.  451;  Duncan  v.  Blundell^  3  Stark.  N.  P.  C.  6. 
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ducted  that  the  sesBions  refused  to  hear  the  l^peal ;  it  was  holden  (b\ 
that  the  attorney  could  not  recover.  But  an  attorney  may  recover, 
although  there  has  been  error  in  the  execution  of  his  duty  (c) ;  if 
the  error  be  such  as  a  cautious  man  might  fall  into.  Entire  items 
for  useless  work  may  be  discarded  by  a  jury  {d) ;  but  in  the  case  of 
an  entire  item  for  work  partly  useful,  the  jury  are  precluded  from 
reducing  that  item,  in  an  action  to  recover  the  amount  of  the  bill, 
and  the  client  must  resort  to  a  cross  action.  The  work  becomes 
useless  through  the  plaintiff's  fault,  if,  in  consequence  of  his  mis- 
conduct at  some  particular  point,  the  whole  is  made  ineffectual  (e) ; 
and  such  failure  o^  the  work  is  a  defence  admissible  on  non  assumpsit 
in  an  action  upon  the  attorney's  bill. 

An  attorney  is  not  liable  to  be  assessed  in  the  poor-rates  in  re- 
spect of  the  profits  of  his  profession  (/).  An  attorney  who  has 
aiitmided  on  a  subpoena,  as  a  witness  in  a  civil  suit,  cannot  maintain 
an  action  (g)  against  the  party  who  subpoenaed  him,  for  compensa- 
tion  for  loss  of  time. 

An  attorney  (A)  who  has  commenced  an  action  for  his  client,  has 
a  right  to  refuse  to  go  on  without  an  advance  of  money  on  account, 
provided  he  gives  his  client  reasonable  notice  of  his  intention.  The 
contract  (t)  of  an  attorney  or  solicitor  retained  to  conduct  or  de- 
fend a  suit  is  entire  and  continuing,  viz.  to  carry  it  on  to  its  termi- 
nation, and  can  only  be  determined  by  the  attorney  upon  reasonable 
notice.  But  an  attorney  is  not  compelled  to  proceed  to  the  end  of 
a  6uit,,in  order  to  be  entitled  to  his  costs,  but  may,  upon  reasonable 
cause  and  reasonable  notice,  abandon  the  conduct  of  the  suit,  and 
in  such  case  may  recover  his  costs  for  the  period  during  which  he 
was  employed  (k).  The  attorney  of  a  defendant  has  no  such  in- 
terest in  tthe  suit  as  to  prevent  the  parties  from  compromising  it 
without  his  consent  (/).  The  lien  of  an  attorney  on  a  judgment  is 
merely  a  claim  to  the  equitable  interference  of  the  court,  to  have 
the  judgment  held  as  a  security  for  his  costs,  but  he  has  no  autho- 
rity over  the  execution  of  a  writ  of  ca.  «a.,  so  as  to  carry  it  into 
eSket  against  the  order  of  the  plaintiff,  even  though  the  plaintiff 
and  defendant  should  collude  to  deprive  him  of  his  lien  (m). 

Under  the  new  rules,  the  non-delivery  of  the  bill,  duly  signed  (n), 
must  be  pleaded  specially. 

{i)  HwiUUjf  y.  Bulwert  6  Bingh.  N.  C. 
111. 

(e)  MtrntrUm  v.  J^eryt^  2  C.  &P.  113. 

(iQ  BiU  Y.  Futhergtonhaughf  7  Bmgh. 
5M,  recognized  in  Shaw  v.  ArdeUf  9  Bingh. 
287,  cited  org,  in  HwtUley  y.  Bulwert 
6Bing^.  N.C.  114. 

(tf)  Per  Lord  Dtnmtm,  C.  J.,  in  Braeey 
T.  Carter^  12  A.  &  E.  376,  recognizing 
mU  Y.  JUim,  2  M.  &  W.  283. 

(/}  2L  Y.  Startifmi,  7  T.  R.  60. 

(fi)  CoUiiuw.  Qodnfroff,  1  B.&Ad.950. 

(A)  Lawrence  y.  Poite,  6  C.  &  P.  428. 
See  abo  Wadtworth  y.  Marthall,  2  Cr.  & 


Jer.  665. 

(t)  Harrii  y.  Oeboumf  4  Tyrw.  445 ; 
2  Cr.  &  M.  629,  8.  C,  recognized  in 
mikoUey.  Wileon,  11  M.  &  W.  106.  See 
Hohy  Y.  BuUt,  3  B.  &  A.  350. 

(it)  Vaneandatt  y.  Browne,  9  Bingh. 
402. 

(/}  Qfteited  y.  Callie,  10  M.  &  W.  18. 

(m)  Barker  y.  St.  QwfUm,  12  M.  &  W. 
441. 

(fi)  Moore  y.  Dent,  1  M.  &  Rob.  462. 
Parke,  B.;  Jtobmton  y.  Roiamd,  6  DowL 
(P.  C.)  271 ;  Lane  y.  G/eimy,  2  NeY.  &  P. 
258;  7  A.&E.  88,  AC. 
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Liability  of  Attcmies. — An  action  on  the  case  may  be  main- 
tained by  a  client  against  his  attorney  for  negligence  or  unskilful-* 
ness  in  the  discharge  of  his  professional  duty ;  as  where  an  attorney 
neglected  to  charge  a  defendant  (a  prisoner)  in  execution  within 
the  time  allowed  by  the  practice  of  the  court,  by  reason  of  which 
neglect  the  defendant  was  superseded ;  it  was  holden  (o),  that  the  • 
action  was  maintainable  against  the  attorney  for  negligence,  but 
that  as  it  sounded  in  damages,  it  was  competent  to  the  jury  to  find 
what  damages  they  thought  fit,  and  that  they  were  not  restrained 
to  find  the  amount  of  the  whole  debt,  in  a  case  where  it  appeared 
tliat  the  debtor  was  not  totally  insolvent,  and  that  the  creditor 
might  probably  in  time  obtain  some  part  of  his  debt  by  execution 
against  his  goods.  A.  a  complainant  in  chancery ,  employed  B.  as 
his  solicitor,  during  whose  employment  an  irregular  order  to  dismiss 
the  bill  on  a  certain  day,  unless  publication  passed,  was  obtained ; 
before  that  day  arrived,  C.  was  appointed  the  solicitor  of  A.,  and 
the  bill  having  been  dismissed  because  no  step  was  taken  by  C,  it 
was  holden  (p),  that  an  action  would  lie  against  C.  for  negliffenee, 
because  he  should  have  conformed  to  the  order,  or  should  withm  the . 
time  have  moved  to  vacate  it.  Defendant,  an  attorney,  being  em- 
ployed to  raise  money  on  mortgage  for  plaintiff,  disclosed  to  the  pi^ 
posed  lender  defects  in  the  title  of  the  plaintiff,  by  reason  whereof 
plaintiff  was  subjected  to  actions  at  the  suit  of  the  said  lender,  was 
delayed  in  obtaining  the  money  he  wanted,  and  compelled  to  give  a 
higher  rate  of  interest ;  it  was  holden  (9),  that  this  was  a  breach  of 
duty,  for  which  an  action  lay  against  defendant,  notwithstanding  he 
had  been  the  attorney  of  the  proposed  lender  before  his  retainer  by 
the  plaintiff.  If  attomies,  employed  by  a  vendor  to  settle,  on  his 
part,  the  assignment  of  a  term,  allow  him  to  execute  an  unusual 
covenant,  without  explaining  the  liability  thereby  incurred,  they  are 
responsible  (r)  to  him  for  consequent  loss,  notwithstanding  he  is 
hunself,  at  the  time  of  his  assignment,  aware  of  the  fact,  in  respect 
of  which  he  afterwards  incurs  liability  on  his  covenant. 

But  it  is  not  every  neglect  that  will  subject  an  attorney  to 
such  an  action :  for  an  attorney  is  only  bound  to  use  reasonable 
care  and  skill  in  managing  the  business  of  his  client. — He  is  only 
liable  for  crassa  negligentia.  ^^  That  cannot  be  considered  as  gross 
negligence,  concerning  which  persons  of  competent  skill  may  en- 
tertain a  doubt  (5)."  Hence  an  action  cannot  be  maintained 
against  an  attorney  for  negligence  in  not  discovering  a  defect  in 
the  memorial  of  an  annuity,  which  was  subsequently  holden  to  be  a 
defect,  upon  a  doubtful  construction  of  the  statute  (t).  Where  an 
attorney  was  sued  for  negligence  in  allowing  judgment  to  go  by 

(o)  Rw9eU  T.  Pa/fN«r,  2  WiU.  325  .See  10  Bingh.  491. 

Pitt  y.  Valden,  4  Burr.  2060.  (t)  Per  CretweU,  J.,  in  Bubmer  t.  GO- 

(p  )  Frankland  v.  Cole,  2  Cr.  &  J.  590.  man,  4  M.  &  Gr.  125 ;  4  Scott's  N.  R.  781. 

(q)  Taylor  v.  Blaeklow,  3  Bingh.  N.  C.  (/)  BenMe  ▼.  ChamdUit,  3  Camp.  17. 

235 ;  3  Scott,  614.  See  Elkingtim  v.  HoUand,  9  M.  &  W.  659. 

(r)  Stmmard  v.  Ullithome  and  others^ 
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default,  in  an  action  whi<sh  the  plaintiiF  had  retained  him  to  defend : 
the  negligence  being  proved,  it  was  holden(tt),  that  it  was  his 
duty  to  adduce  evidence  to  show  that  the  plaintiff  was  not  damni- 
fied hy  the  judgment  by  default,  and  that  the  plaintiff  was  not 
bound  to  establish,  that  there  would  have  been  no  recovery  against 
him  if  a  plea  had  been  put  in.  The  Court  of  Chancery  (x)  has 
no  junsdicfcion  to  make  a  solicitor  responsible  for  negligence  in 
the  conduct  of  a  suit.  The  solicitor  under  a  commission  of  bank- 
nqrtcy  is  not  liable  in  the  first  instance  to  the  messenger,  whom 
he  nominates,  for  his  bill  of  fees ;  but  if  the  solicitor  agree  with 
the  petitioning  creditor  to  work  a  commission  for  a  sum  certain, 
and  receive  a  great  part  of  that  sum,  he  will  be  liable  to  such 
messenger  (y)  (5).  In  an  action  against  an  attorney  (z)  for 
suflering  M.  C.,  a  debtor  in  custody  at  the  suit  of  the  plaintiff,  to 
be  superseded,  it  was  averred  that  M.  C.  was  indebted  to  the 
plaintiff;  it  appeared  in  evidence,  that  at  the  time  of  contracting 
the  supposed  debt,  M.  C.  was  a  married  woman  ;  this  was  holden 
to  be  a  fatal  variance.  Where  the  misconduct  or  negligence  of  the 
attorney  constitutes  the  cause  of  action,  the  statute  of  limitation 
begins  to  run  from  the  time  of  the  misconduct  (a). 

Evidence. — The  regular  proof  of  a  person  beinff  an  attorney,  is 
either  bv  the  production  of  the  original  roll,  signed  by  the  party  on 
his  admission,  together  with  proof  of  his  signature,  as  evidence  of 
identity ;  or  by  an  examined  copy  of  the  roll,  together  with  the  ad- 
mission (b)  ;  but  in  an  action  by  an  attorney  for  slandering  him  in 
his  profession,  it  is  sufficient  for  him  to  prove  that  he  has  acted  as 
an  attorney  in  the  court  of  which  he  13  alleged  to  be  an  attorney, 
and  if  the  defendants  words  assume  that  the  plaintiff  is  an  attorney, 
it  operates  as  an  admission  that  he  is  so,  and  supersedes  the  neces* 
sity  of  other  proof  (c). 

Assumpsit  on  an  attorney's  bill  {d). — To  prove  that  a  copy  of 
the  bill  had  been  delivered  pursuant  to  the  statute,  the  plaintiff's 
clerk  was  called,  who  swore  that  he  had  delivered  to  the  defendant 
a  bill  signed  by  the  plaintiff,  containing  an  account  of  the  business 
done.  He  was  then  proceeding  to  state  the  items  of  this  bill 
from  the  plaintiff's  books,  when  the  defendant's  counsel  objected 
that  no  notice  had  been  given  to  produce  it.     It  was  insisted  that 

(«}  Oode/h^  T.  Jay^  7  Bingh.  413.  (b)  2  FhiUipiw*  Evid.  p.  159,  5th  ed. 

(«)  PrwJtland  v.  Lhcom,  4  Sim.  586.  (c)  Betrymim  t.  WUe,  4  T.  R.  366,  re- 

^)  Hmriop  v.  JwHt,  2  M.  dc  &  438.  cogniied in  Pcorce  v.  Whale,  5  B.  &  C.  38  { 

See  ttat.  6  Geo.  FV.  c  16.  s.  14.  relied  on  in  Sparling  v.  Haddon,  9  Bingh. 

(jr)  Lee  Y.  Ayrforif  one,  Sfc.  Peake's  12. 

N.  P.  C.  119.  (d)  PkiUipeon,  Geni.,  one,  4>c.  v.  Chaee, 

(m)  Howell  T,  Young,  5  B.  &  C.  259;  2  Campb.  110.    Bat  see  Colling  y.  7Ve- 

8  D.  &  R.  14.  week,  poet,  p.  178. 

(5)  The  provisional  assignee  is  not  responsible  for  the  fraud  of  an 
ageat  i^pointed  with  due  care.     Raw  v.  Cutten,  9  Bingh.  96. 

VOL.  I.  N 
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this  was  unneceflsar^)  and  Jory  y.  Orchard^  2  Bob.  &  Pul.  39 
and  Andenon  v.  May^  2  Bos.  &  Pul.  237>  were  cited;  but,  per 
Lord  Elknbarough^  C.  J.,  ^*  If  there  are  two  contemporary 
writings,  the  counterparts  of  each  other,  one  of  which  is  deuvered 
to  the  opposite  party  and  the  other  is  preserved,  as  they  may  both 
be  considered  as  originals,  and  they  have  equal  cliums  to  be 
considered  as  originals,  and  they  have  equal  claims  to  authority, 
the  one  which  is  preserved  may  be  received  in  evidence  vnthout 
notice  to  produce  the  one  which  was  delivered.  So  it  must  have 
been  in  the  cases  which  have  been  cited,  and  if  a  duplicate  of  the 
bill  delivered  is  offered  I  am  ready  to  receive  it.  But  I  am  quite 
clear,  that  this  evidence  from  the  plaintiff's  books  is  inadmissible  to 
prove  that  a  bill  was  delivered  according  to  the  statute'.  I  ap- 
prove of  the  practice  as  to  notices  to  quit ;  and  I  remember  when 
the  point  was  first  ruled  by  Mr.  Justice  Witsotij  who  said  that  if  a 
duplicate  of  the  notice  to  quit  was  not  of  itself  sufficient,  no  more 
ought  a  duplicate  of  the  notice  to  produce,  and  thus  notices  might 
be  required  €ui  infinitum. ""    Plaintiff  nonsuited. 

A  copy  of  an  attorney's  bill  (e)  (the  original  having  been  de- 
livered to  the  defendant)  will  be  received  in  evidence,  without 
proof  of  notice  to  produce  the  original.  Assumpsit  on  an  attor- 
ney's bill :  at  the  trial,  it  appeared  that  the  plaintiff  had  not  given 
the  defendant  notice  to  produce  the  bill  delivered  to  the  defen- 
dant ;  but  a  witness  proved,  that  the  bill  so  delivered  was  signed 
by  the  plaintiff,  and  then  produced  a  paper,  which  he  swore  to  be 
a  copy  of  the  bill  delivered ;  this  paper,  however,  was  not  signed  by 
the  plaintiff;  but  there  was  a  copy  of  the  plaintiff's  signature  made 
by  the  vritness.  This  evidence  was  holden  (/)  to  be  sufficient,  on 
the  ground  that  notice  to  produce  bill  delivered  was  not  necessary, 
because  the  bill  delivered  was  in  the  nature  of  a  notice. 

(e)  OtOmff  V.  Treweek,  6  B.  &  C.  394.       this  cue,  in  CfolUngT.  7V«iMeifc,6  B.&C. 
(/)  Andertom  t.  May,  2  Bos.  &  Pol.      400. 
237.    See  the  remarks  of  Bayhy,  J.  on 
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CHAPTER    VI. 

AUCTION. 

Of  Affreements  relating  to  the  Side  of  Lands  and  Goods  by 
Auction,  p.  179.  Cases  where  the  Duty  attaches,  p.  181. 
LiahiJity  of  Auctioneer^  p,  183,  4.  Recovery  of  Deposit  and 
Interest  on  Defect  of  Title,  p.  184,  5. 

A  SALE  of  lands  by  auction  is  within  the  4th  section  (1),  and  a 
sale  of  goods  (a)  within  the  17th  section  (2)  of  the  statute  of 
frauds  (29  Car.  II.  c.  8.),  and  to  make  it  binding,  the  solemnities 
required  by  that  statute  must  be  observed  (Jb) :  the  auctioneer  is  to 
be  considered  as  the  agent  of  both  parties  (c),  and  a  note  or 
memorandum  in  writing  of  the  agreement  or  bargain,  made  and 
Bu;iied  by  him,  will  be  sufficient  to  sive  validity  to  the  contract. 
The  defendant  bought  a  lot  of  gooSs  for  more  than  10/.  at  an 
auction  (d).  Catalogues  and  conmtions  of  sale  were  printed,  and 
the  defendant  was  the  best  bidder.  The  auctioneer  wrote  the 
defendant  s  name,  and  the  price,  against  the  lot  in  the  printed 
catalogue,  by  order  of  the  defendaiit.     Between  the  day  of  sale  and 

(a)  Kemoortky  v.  SehofiM,  2  B.  &  C.  under  tit.  <<  Statute  of  Frauds." 
945.  (d)   Simon  v.  MoiwoM,  3  Buir.  1921, 

{h)  Walker  t.  Comtahle,  1  Bos.  &  Pul.  more  fully  stated   in  BuIL  N.  P.  280, 

306.  under  the  name  of   Simon  t.  Methner, 

(c)  Afl««f»T./Voe/ory3Ve8.&Beame8,  Best  report  in  1  BL  Rep.  599,  cited  in 

67.    See  tliia  subject  more  fuUy  discussed  Afaion  t.  Amdtagtj  13  Yes.  25. 


(1)  By  which  it  ia  enacted,  that  **  No  action  shall  be  brought  whereby 
to  duu^  a  defendant  upon  any  contract  or  sale  of  lands,  tenements,  or 
faereditamaita,  or  any  interest  in  or  concerning  them,  unless  the  agreement 
imon  which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  parbr  to  be  charged  there- 
fiith,  or  some  other  person  thereunto  by  him  lawfuUy  authorizea." 

(2)  By  which  it  is  enacted,  that  '^  No  contract  for  the  sale  of  any 
goods,  wares,  and  merchandizes,  for  the  price  of  10^.  or  upwards  shaB  be 
good,  eioept  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
aetuaUy  reoeire  the  same,  or  gi^e  something  in  earnest  to  bind  the 
baigain,  or  in  part  ci  payment,  or  that  some  note  or  memorandum  in 
writing  of  the  same  bargain  be  made  and  signed  by  the  parties  to  be 
charged  by  such  contract,  or  their  agents  thereunto  lawfully  authorized." 

n2 


180 


AUCTION. 


the  time  fixed  by  the  conditions  for  taking  the  lot  away,  the  defen- 
dant sent  hiB  servant  to  see  them  weighed,  which  he  did.  The 
defendant  neglecting  to  take  away  the  goods,  they  were  resold  at  a 
considerable  loss  and  an  action  was  brought  for  the  difference ;  and 
the  court  strongly  inclined — 1.  That  sales  by  auction  were  not  within 
the  statute  of  frauds,  because  a  number  of  persons  are  generally  pre- 
sent, who  can  testify  the  terms  of  the  contract :  2.  They  held  the 
contract  here  was  sufficiently  reduced  into  writing  and  signed  by  an 
agent  of  the  defendant's,  for  the  auctioneer  for  that  purpose  was  his 
agent  (3) :  3.  They  held  the  weighing  by  his  servant  was  a  delivery : 
4.  YateSj  J.,  held,  that,  as  the  contract  was  executory,  viz.  the  lot 
to  be  taken  away  in  six  weeks,  it  was  not  within  the  statute  (4). 
[But  now  by  slat.  9  Geo.  IV.  c.  14,  s.  7>  the  enactments  of 
the  statute  of  frauds  are  extended  to  all  contracts  for  the  sale 
of  goods  of  the  value  of  10/.  and  upwards,  notwithstanding  the  goods 
may  be  intended  to  be  delivered  at  some  future  time,  or  may  not  at 
the  time  of  such  contract  be  actually  made,  procured,  or  provided, 
or  fit  or  ready  for  delivery,  or  some  act  may  be  requisite  for 
the  making  or  completmg  thereof,  or  rendering  the  same  fit  for 
delivery.] 

A  bidding  at  an  auction  may  be  retracted  before  the  hammer  is 
down,  because  the  assent  of  the  seller  is  not  signified  till  that  takes 
place  (e).  Verbal  declarations  of  the  auctioneers,  superadding  any 
term  to  (/),  or  contrary  (g)  to,  the  printed  conditions  of  sale,  are 
not  admissible  in  evidence.  The  printed  particulars  cannot  be 
varied  (A)  by  such  verbal  statements  of  the  auctioneer,  either  as  to 
the  parcels  or  quality  (i)  of  the  subject  matter  of  sale. 

An  action  will  not  lie  against  an  auctioneer  for  selling  a  horse  at 
the  highest  price  bid  for  him  (k)  contrary  to  the  owner'*s  express 
directions,  not  to  let  him  go  under  a  larger  sum. 


(e)  Payne  t.  Cave,  3  T.  R.  148. 
(/)  PoweU  Y.Bdmundt,  12  East,  6. 
di)  Ounnia  t.  Erhart,  1  H.  Bl.  289. 


(A)  Shelton  t.  Limu9t2  Cr.  &.  J.  411. 
(t)  Jonet  ▼.  Bdney,  3  Campb.  285. 
(k)  £ext9e//v.CArtff^j«,Cowp.395. 


(3)  This  rule  has  been  acted  upon  ever  since  this  decision ;  and  in  con- 
formity with  such  rule,  it  has  been  holden,  that  upon  sales  made  by  brokers 
acting  between  the  parties  buying  and  selling,  the  memorandum  in  the 
broker's  book,  and  the  bought  and  sold  notes  transcribed  therefrom,  and 
delivered  to  the  buyers  and  sellers  respectively,  are  a  sufficient  compliance 
with  the  statute  to  render  the  contract  of  sale  binding  on  each.  See 
the  opinion  of  Lord  EUenhorongh,  C.  J.,  in  Hinde  v.  WMtehouae^  7 
East,  569. 

(4)  If  any  money  is  paid  as  a  depant,  though  short  of  the  sum  stipulated 
by  the  conditions,  and  accepted  as  such  by  the  auctioneer,  it  will  bmd  the 
bargain  quoad  the  auctioneer.  Hanson  v.  Boberdeau,  Peake's  N.  P.  C. 
120. 
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An  auotioneer  has  a  special  property  in  goods,  which  he  is  em- 
ployed to  Bell,  and  may  maintain  (/)  an  action  for  the  price  against 
a  buyer ;  but  not  in  a  case  (ai)  where  the  right  of  a  third  person 
intervenes,  and  is  established.  Lord  Abinger^  C.  B.,  on  Williams  v. 
MUlingtcn  being  cited  in  Syhes  y.  Criles^  5  M.  &  W.  650,  ob- 
served that,  '^  the  rule  of  law  is,  that  the  agent,  who  makes  the  con- 
tract may  bring  an  action  on  the  contract  m  respect  of  his  privity, 
and  the  principal  in  respect  of  his  interest." 

If  the  owner  of  an  estate  put  up  to  sale  by  auction  (n),  employ 

E offers  to  bid  for  him,  it  is  a  fraud  on  the  real  bidders  (5),  and  the 
i^eet  bidder  cannot  be  compelled  to  complete  the  contract. 

If  the  agent  of  the  owner  put  up  an  estate  in  so  many  lots  (o), 
and  no  person  bidding  for  the  same,  he  puts  it  up  again  in  &wer  lots, 
at  other  prices,  and  still  no  person  bidding,  he  puts  it  up  again 
in  one  lot  at  a  certain  price,  and  on  there  not  being  any  biddmg,  the 
estate  is  vnthdrawn  from  sale  ;  this  is  not  a  bidding  of  the  ovmer  by 
an  agent,  so  as  to  subject  the  party  to  the  auction  duty,  for  want  of 
a  notice  in  writing  to  the  auctioneer  (previously  to  the  auction)  of 
such  agency,  as  required  by  statutes  19  Geo.  III.  c.  56,  and  28  Geo. 
III.  c.  37,  in  order  to  excuse  the  owner  from  the  payment  of  such 
daiy. 

An  auctioneer  was  employed  to  sell  an  estate  (j?),  the  lowest 
price  of  which  was  fixed  by  the  ovmer,  and  written  down  by  him  on 
a  piece  of  paper,  which  was  put  under  a  candlestick,  at  the  time  of 
sale,  with  the  privity  of  the  auctioneer,  but  not  signed  by  the  owner, 
nor  any  notice  in  writing  given  to  the  auctioneer  of  the  price  so  set 
down,  nor  had  the  auctioneer  given  the  previous  notice  of  the  sale 
to  the  collector  of  the  duty,  as  required  by  the  acts  of  the  19  Geo. 
III.  c.  56,  and  28  Geo.  III.c.  37;  but  being  asked  at  the  sale,  whether 
he  had  taken  the  proper  precautions  to  avoid  the  duty  in  case  there 
were  no  sale,  he  said,  that  it  was  his  mode  to  fix  a  price  imder  the 

r/)  WUKanu  y.  Millington,  1  H.B1.81.  123;  R.  v.  Mar9h,  3  Y.  &  J.  331,  and 

Im)  DfeiteiMoitv.  ^ati/,4  B.&Ad.  638.  Crowder  t.  Attsiin,  3  Bingh.  368;   11 

[m)  Howard  t.  CoMilt,  6  T.  R.  642,  re-  Moore,  283. 

rognfy/jd  by  Grost  and  Lawrence,  Js.,  in  (o)  Crueo  t.  Critp,  3  Eaut,  337.    But 

8  T.  B.  93,  95.     See  Smith  v.  Clarke,  12  see  lA.Bldon,  in  1  Dow.  114. 

Vet.  477  ;  Wheeler  t.  ColUer,  M.  &  Malk.  (/?)  Oipp  t.  Topham,  6  East,  392. 


(5)  The  owner  may  legally  and  fairly  bid,  either  by  himself  or  one 
agent,  if  before  the  bidding  begins  he  gives  pubUc  notice  of  his  intention ; 
and  in  such  eases  if  he  becomes  the  purchaser,  he  may  claim  an  allowance 
of  the  duties,  (see  the  statutes  17  Geo.  III.  c.  50,  s.  10 ;  19  Geo.  III. 
c.  56,  s.  12 ;  and  28  Geo.  III.  c.  37,  s.  20,)  provided  that  the  notice  re- 
quired be  giyen,  and  the  deliyery  thereof  verified  upon  the  oath  of  the 
aoctioneer,  together  with  the  fairness  of  the  transaction.  This  notice 
must  be  in  writing,  and  signed  by  the  owner  and  the  person  intended  to  be 
the  bidder. 
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candlestick,  and  if  the  bidding  did  not  come  up  to  that  price,  it  was 
no  sale  or  duty :  It  was  holden,  that  the  duty  having  attadied,  though 
there  was  no  sale,  for  want  of  takins  the  precautions  required  of 
the  owner  by  the  statutes,  under  such  circumstances,  and  the  auc- 
tioneer having  been  sued  for  the  duty  on  his  bond  t^  the  crown,  and 
compelled  to  pay  it,  he  could  not  recover  it  over  against  the  owner; 
he  having  in  effect  warranted,  that  proper  precautions  had  be^i 
taken  to  prevent  the  duty  attaching  in  the  event,  though  both  par- 
ties were  mistaken  as  to  the  law.  A  purchaser  (q)  cannot  rescind 
his  own  contract  on  the  ground  that  he  has  refused  to  pay  the 
auction  duW  pursuant  to  the  conditions  of  sale,  although  the  statute 
17  Geo.  III.  c.  50,  s.  8,  enacts  that  in  case  of  such  refusal  the 
bidding  shall  be  void,  for  it  is  void  only  at  the  option  of  the  seller. 

The  plaintiff,  an  auctioneer,  was  employed  to  sell  lands  belonging 
to  the  two  defendants.  One  of  the  defendants,  without  the  pbin- 
tiff's  knowledge,  employed  H.  to  bid  for  one  of  the  lots,  in  order  to 
raise  the  price,  and  the  plaintiff  knocked  down  the  lot  to  H.  The 
plaintiff  then  sold  two  other  lots  belonging  to  different  persons,  and 
at  the  close  of  the  entire  day's  sale,  demanded  the  auction  duty 
from  H.,  who  refused  to  pay  it.  The  conditions  of  sale  stated,  that 
the  auction  duty  was  to  be  paid  by  the  purchaser  '^  immediately 
after  the  sale.*'  It  was  holden  (r),  in  an  action  by  the  auctioneer 
against  the  defendants  for  the  auction  duty ;  first,  that  H.  was  to  be 
considered  as  the  highest  bidder ;  secondly,  that  the  demand  of  the 
duty  was  legal. 

Where  an  estate  (s)  is  sold  by  auction  by  a  mortgagor,  mort- 
ffaffee  beinir  passive,  the  duty  is  payable  on  the  difference  only  be- 
t^n  the  DiicTpidd  for  the  estTte  and  the  mortgage  debt,  iiias- 
much  as  the  equity  of  redemption  only  is  really  sold.  By  stat. 
6  Geo.  IV.  c.  16,  s.  98,  **  all  sales  of  any  real  or  personal  estate  of 
any  bankrupt  shall  not  be  liable  to  any  auction  duty."  A  trader, 
having  mortgaged  his  real  estates,  afterwards  conveyed  them  to 
trustees  in  trust  to  pay  off  incumbrances,  and  for  other  purposes ; 
he  then  became  bankrupt,  whereupon  a  sale  by  auction  of  the 
estates  was  made  by  order  of  the  assignees,  witli  the  consent  of  the 
trustees,  and  without,  for  any  thing  that  i^peared,  the  mortmgees 
having  been  consulted.  It  was  holden  (t)y  tnat  the  estates,  uiouj^ 
mortgaged,  must  still  be  considered  as  the  estates  of  the  mortgagor, 
the  bankrupt,  (the  interest  of  the  mortgagee  being  merely  a  secu- 
rity,) and  consequently,  according  to  me  words  and  intuition  of 
the  foregoing  act,  no  auction  duty  was  payable. 

In  an  action  for  money  paid^  laid  out^  and  expended^  it  appeared 
in  evidence,  that  the  defendant  had  employed  the  plaintiff,  an 

(q)  Malhu  t.  Freemaa,  4  Bingh.  N.  C.  (t)  R.  v.  Sedgwick,  2  Ci.  M.  &  R.  603; 

395 ;  see  WUUon  ▼.  Cttrey,  10  M.  &  W.  1  Tyr.  &  G.  94. 
641.  (r)  A.  O.  V.  WvuHmUeff,  2  Tkm  &  GL 

(r)  Wmmm  y,  Carey,  11  M.  &  W.  368.  D.  P.  302. 
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auctioneer,  to  sell  an  estate*  The  plaintiff  accordingly  put  it  up  to 
sale,  and  it  was  knocked  down  to  a  purchaser,  who  afterwards  re- 
fused to  complete  his  purchase,  on  the  ground  of  a  defect  in  the 
tide.  An  action  was  brought  against  the  present  plaintiff  to 
leooyer  the  deposit;  notice  of  the  action  was  given  to  the  defen- 
dant, and  he  was  required  to  defend  it,  but  declined ;  whereupon  the 
jdaintiff  paid  the  deposit  and  interest,  together  with  the  costs  of 
suit,  and  now  brought  this  action  to  recover  the  same  as  well  as  the 
auction  duty,  which  he  had  been  compelled  to  pay.  Lord  Ellen-' 
boroygh^  C.  J.,  ^'  The  money  paid  on  account  of  the  costs  in  the 
cause,  cannot  be  recovered  in  this  form  of  action,  which  is  for  money 
paid  only ;  to  recover  in  such  action,  it  should  appear  dearly  to  be 
money  actually  and  necessarily  paid  to  the  use  of  tne  party..  There 
should  have  been  a  special  count,  inasmuch  as  the  right  of  the 
plaintiff  to  the  costs  is  not  so  apparent.  The  plaintiff  might  have 
defended  the  action  of  his  own  wrong,  and  without  any  authority 
from  the  defendant.  If  he  had  done  so,  he  would  not  be  entitled 
to  call  upon  his  principal  to  pay  the  costs,  and  in  that  case  they 
would  have  been  incurred  without  his  consent.  If  the  plaintiff  had 
declared  specially,  the  defendant  would  then  have  had  notice  of 
these  pointis,  the  plaintiff's  claim  would  have  been  on  the  record, 
and  the  defendant  might  have  been  prepared  to  contest  it,  which, 
under  the  present  declaration,  he  cannot ;  the  plaintiff  may  recover 
for  the  money  actually  paid  on  the  other  accounts  "  {u). 

Where  an  estate  is  sold  by  auction  (x),  if  a  good  title  is  not  made 
out  according  to  the  conditions  of  sale,  and  an  action  is  brought 
against  the  auctioneer,  for  the  recovery  of  the  deposit,  who  pays 
money  into  court,  such  action  may  be  maintained,  the  deposit 
not  i^pearing  to  have  been  paid  over  to  the  principal.  An 
auctioneer  is  personally  liable  where  he  does  not  name  his  principal. 
Per  Kenyan,  C.  J.,  Hansan  v.  Hoberdeau,  Peake's  N.  P.  C.  120 ; 
Short  v.  Lewis,  C.  P.  Jan.  14,  1841.  So  where  the  defendant  was 
both  anctioneer  and  attorney  for  the  sellers,  although  he  paid  over 
the  deposit  to  the  sellers  before  demand,  yet  he  was  holden  (v) 
liable,  on  the  ground  that  he  was  not  authorized  to  part  with  the 
deposit,  when  he  must,  from  his  employment  as  attorney  for  the 
sellers,  have  known  long  before  he  paid  it  over,  that  the  title  was 
diqmtable,  and  conse<mently  that  he  had  paid  the  money  over  in  his 
own  wrong.  Heath,  J.,  added,  that  it  was  admitted  that  if  express 
notice  had  been  given  to  defendant  not  to  pay  over  the  money,  the 
action  would  he,  and  he  considered  the  defendant's  knowledge,  as 
seller's  attorney,  of  doubts  as  to  the  title,  as  equivalent  to  express 
notice.  And  in  a  more  recent  case  {z),  it  was  determined  that 
where  an  auctioneer  sells  an  estate  by  public  auction  and  receives  a 

(if)    Sptorier   y.    Bldtrtonj     5    Bsp.  (y)  Bdmarda  v.  Bodding,  5  Taunt.  815. 

N.  P.  a  1.  (z)  Orag  t.  CMteridge,  I  Man.  &  Ryl. 

(«)  Bwrrougk  T.  SiuuifT,  5  Burr.  2639.      614. 
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deposit,  it  is  his  duty^  as  die  agent  of  both  vendor  and  purchaser,  to 
retain  the  deposit  until  the  sale  is  complete,  and  it  is  ascertained  to 
whom  the  money  belongs.  Thus  where  an  auctioneer  sold  an  estate 
by  public  auction,  and  received  the  d^)osit,  and  signed  an  agree- 
ment stating  that  he  acknowledged  to  have  sold  the  estate,  and 
that  he  agreed  to  complete  the  sale ;  and  the  sale  was  not  com* 
pleted  on  account  of  a  defect  of  title :  it  was  holden  (a),  that  the 
purchaser  might  recover  the  deposit  in  an  action  for  money  had 
and  received  against  the  auctioneer,  though  the  latter  had  paid  it 
over  to  the  vendor,  without  any  notice  from  the  purchaser  not  to 
do  so,  and  before  the  defect  of  title  was  ascertained.  In  strict  law 
the  auctioneer,  beinff  a  stakeholder,  is  not  entitled  (b)  to  notice  of 
the  contract  having  neen  rescinded.  When  the  purchaser  refuses 
to  complete  the  contract,  the  question,  whether  the  deposit  is  for- 
feited, if  not  expressly  provided  for,  depends  on  the  constructi^m  of 
the  whole  agreement ;  if  not  forfeited,  it  is  recoverable,  when  the 
vendor  has  incapacitated  himself  from  conveying,  not  before  (c). 

When  the  vendor  was  the  owner  of  the  estate,  and  an  objection 
having  been  made  to  the  title,  he  offered  to  convey  the  estate  with 
such  title  as  he  had,  or  to  return  the  purchase  money  with  interest ; 
it  was  holden  (d)^  that  further  damages  for  the  supposed  goodness  of 
the  bargain  could  not  be  recovered.  But  where  a  person  who  had 
contracted  for  the  purchase  of  an  estate,  but  had  not  obtained  a 
conveyance,  put  up  the  estate  for  sale  in  lots  by  auction,  and  en- 
gaged to  make  a  good  title  by  a  certain  day,  which  he  was  unable  to 
do,  as  his  vendor  never  made  a  conveyance  to  him ;  it  was  holden  (e), 
that  a  purchaser  of  certain  lots  might,  in  an  action  for  not  making 
a  good  title,  recover  not  only  the  expenses  which  he  had  incurred, 
but  also  damages  for  the  loss  which  he  sustained  by  not  having  the 
contract  carried  into  effect.  In  the  foregoing  case  the  defendant 
had  sold  property  as  his  own,  which  was  not  so ;  and  the  court  was 
of  opinion,  that  the  defendant  being  in  fault  by  representing  him- 
self as  the  owner  of  the  property,  the  plaintiff's  right  was  not  re- 
strained to  nominal  damages.  JBut  where  premises  for  which  a 
party  had  contracted  were  by  him  offered  for  resale  before  he  had 
examined  the  abstract  with  the  original  deeds,  although  the  title 
proved  afterwards  defective,  it  was  holden  (/),  that  the  damage,  if 
any,  resulting  from  such  offer,  arose  from  his  own  premature  act, 
and  not  from  any  fault  of  the  vendor,  and  consequently  that  the 
vendor  was  only  liable  for  the  expenses  incurred  m  the  investiga- 
tion of  the  title  and  nominal  damages  for  the  breach  of  tiie 
contract. 

In  a  case  of  this  kind  the  purchaser  may  recover  not  only  the 

(fl)  Gray  V.  Outttridge,  1  Man.  &  Ryl.  (if)  Flurtau  ▼.  Tkornhill,  2  BL  Bep. 

614.  1078. 

(&)  Dtmean  v.  Cttfe,  2  M.  &  W.  244.  («)  Hopkinty,  Graxebrook, 6  B.&C.  31. 

(c)  Palmer  v.  Temple,  9  A.  &  E.  520.  (/)  WaUter  v.  Moore,  10  B.  &  C.  416. 
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depoffit  poidy  bnt  ako  interest  on  it  from  the  time  when  it  was  paid ; 
and  it  may  be  proper  to  add  to  the  declaration  a  specifie  count  for 
the  interest,  for  interest  cannot  be  recovered  on  a  count  for  money 
had  and  received  (^).  And  where  the  purchaser,  upon  failure  of  the 
vendor  to  deduce  a  title,  had  recovered  back  the  deposit  in  an  action 
against  the  auctioneer,  it  was  holden  (A),  that  he  might  recover  iA* 
terest  on  the  deposit,  in  an  action  against  the  vendor  for  not  com-> 
pleting  his  contract,  under  an  averment  for  special  damage.  The 
expenses  incurred  in  investigating  the  title  may  be  recovei^,  if  laid 
in  the  declaration  as  speciiu  damage  (t),  but  not  on  the  count  for 
money  paid  (k).  In  Gosbell  v.  Archer,  4  Nev.  &  Man.  485  ;  2  A. 
k  K  500,  it  was  holden,  that  upon  an  abandonment  of  an  untpritten 
contract  for  the  sale  of  land  on  defect  of  title,  the  expenses  of  in* 
vestigating  the  title  cannot  be  recovered,  nor  interest  upon  the 
deposit. 

An  auctioneer  is  not  liable  for  interest  on  the  deposit :  it  was 
formerly  considered  that  to  make  the  auctioneer  liable  for  interest, 
it  must  appear,  1st,  that  the  contract  on  failure  of  condition  had 
been  rescinded ;  2ndlv,  that  a  demand  of  deposit  had  been  made,  and 
refusal  to  return  it  (/),  and,  according  to  Burroughs  J.,  in  Curling 
T.  Skuttlewartky  6  Bingh.  134,  it  must  have  been  proved,  that  the 
auctioneer  had  made  interest  of  the  money.  But  it  has  now  been 
solemnly  decided  (m)  that  an  auctioneer,  pending  the  time  which 
elapses  between  the  payment  of  deposit  and  comp^tion  of  title,  is  a 
mere  stakeholder,  and  not  liable  for  interest  to  the  vendor,  although 
the  vendor  (without  the  concurrence  of  the  vendee)  gave  the 
auctioneer  notice  to  invest  the  money  in  government  securities,  and 
although  interest  may  have  been  made.  As  the  auctioneer  is  en- 
titled to  retain  the  deposit,  until  the  contract  is  completed,  without 
paying  interest  for  it,  where  the  amount  of  the  deposit  is  large,  it 
may  be  advisable  to  stipulate  that,  pending  the  investigation  of  the 
title,  the  deposit  should  be  invested  in  excnequer  bills. 

By  Stat.  3  &  4  Will.  IV.  c.  42,  s.  28,  "  Upon  all  debts  or  sums 
certain,  payable  at  a  certain  time  or  otherwise,  the  jury  on  the  trial 
of  any  issue,  or  on  any  inquisition  of  damages,  may,  if  they  shall 
think  fit,  allow  interest  to  the  creditor  at  a  rate  not  exceeding  the 
current  rate  of  interest  from  the  time  when  such  debts  or  sums 
certain  were  payable,  if  such  debts  or  sums  be  payable  by  virtue  of 
some  written  instrument  at  a  certain  time,  or  if  payable  otherwise, 

(p)  Walker  t.  CmutabUj  1  Bos.  &  Pul.  T\tmer  Y.Beaurain,  ib. ;  Richarda  t.  Bor- 

307 ;  TuppendeH  v.  Randall,  2  Bos.  &  Pul.  ton,  1  Esp.  N.  P.  C.  268. 

472 ;  Fkrqukar  t.  I^trUy,  1  Moore,  322 ;  {k)  Cornfield  t.  Gilbert,  4  Esp.  N.  P.  C. 

7  Taimt.  592.     8ed  qtuere.    And  see  Jfa-  221. 

tsrify  ▼.  Robhkt,  5  Taunt.  625.  (/)  Per  Bwnmgk,  J.,  Lee  t.  Iftmn,  8 

(A)  F^r^[uhar  ▼.  Farley,  7  Taunt.  592 ;  Taunt.  55. 

1  Moore,  322.  (m)  Haringtw  t.  Hoggart,  1  B.  &  Ad. 

(0  Bratt  V.  EUU,  2  Sugden's  Law  of  V.  577. 
aid  P.  p.  51,  ed.  10th;  j9ne$y,DgMetib.i 
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then  from  the  time  when  demand  of  payment  shall  haye  be^i  made 
in  writing,  bq  as  such  demand  shall  give  notice  to  the  debtor  that 
interest  will  be  claimed  from  the  date  of  such  demand  until  the 
term  of  payment ;  provided  that  interest  shall  be  payable  in  all 
cases  in  which  it  is  now  payable  by  law."" 

Where  leasehold  premises  are  sold  by  auction,  and  the  lease  ctm- 
taining  the  usual  covenant  to  repair  is  produced  and  read  to  the 
bidders,  if  a  part  of  the  buildings,  e,  a.  a  summer-house,  d^nised 
and  described  in  the  lease,  has  b^n  pulled  down  before  the  sale,  the 
purchaser  is  not  bound  to  ccmiplete  the  purchase,  and  may  recover 
nis  deposit.  N.  The  summer-house  was  not  described  in  iiie  parti- 
culars of  sale  (n). 

Assumpsit  for  money  had  and  received  (o).  Plea,  N.  A.  This 
action  was  brought  to  recover  the  deposit  money  paid  by  pUuntifT, 
who  Was  the  purchaser  of  an  annuity  sold  by  defendant  (an  auc- 
tioneer) at  a  public  auction.  One  of  the  conditions  of  sale  was, 
that  a  good  title  should  be  made  out  by  the  10th  of  July.  In  the 
beginning  of  July  the  plaintiff  called  on  the  seller  of  the  annuity  to 
show  him  the  title  deeds,  but  he,  not  having  them  in  possessian, 
gave  him  an  abstract  of  the  title  which  did  not  mention  any  of  the 
deeds.  Bearcroft  suggested  that  application  ought  to  have  been 
made  to  the  vendor  at  an  earlier  period,  in  order  to  enable  him  to 
procure  the  title  deeds  by  the  10th  of  July.  Kenyan^  C.  J.  **  A 
seller  of  an  estate  ought  to  be  prepared  to  produce  his  title  deeds 
at  the  particular  day.  A  court  of  equity  will,  under  particular  cir- 
cumstances, enlarge  the  time  (p) ;  but  then  the  circumstanceB 
entitling  him  to  such  indulgence  must  clearly  appear,  which  is  not 
the  case  in  this  instance.  It  is  objected,  that  the  plaintiff  had  no 
right  to  the  possession  of  the  deeds  :  but  though  he  had  no  right  to 
keep  them,  he  had  a  right  to  inspect.  A  court  of  equity  would 
have  obliged  the  vendor  to  give  attested  copies  of  the  deeds  at  his 
own  expense,  with  an  undertaking  to  produce  them  thereafter  at 
the  vendee's  expense  for  the  support  of  his  title.  As  the  seller  has 
here  failed  in  completing  his  engagement,  plaintiff  is  entitled  to  a 
return  of  the  deposit.^^  Verdict  for  pkmtiff  280/.,  amount  of 
deposit.  The  day  for  the  completion  of  the  purchase  of  an  interest 
in  land,  inserted  in  a  written  contract,  cannot  be  waived  {q)  by  a 
parol  agreement,  and  another  day  substituted,  so  as  to  bind  the 
parties. 

An  action  for  money  had  and  received  was  brought  to  recover 


i. 


«)  Qrtmger  t.  WormB,  4  Campb.  83.  yi,Hardmta^  5  Yes.  737.    See  also  Wfm 

o)  Berry  ▼.  Young,  2  Esp.  N.  P.C.  640.  y.  Morgan  7  Veaey,  202. 
(p  )  Langfttrd  ▼.  Pitt,  2  P.  WUlutms,  (g)  Per  TmM,  C.  J.,  delmxing  jiidg- 

630.    But  see  JJogd  v.  Collett,  in  Court  of  ment  of  the  court  in  Stottmll  t. 


Chanoery,  28th  Nov.  1793,  on  motion  for      3  Bingh.  N.  C.  937, 8,  reoogniBii{f  Gavt. 
injunction.    4  Bro.  C.  C.  469  ;  4  Yes.  689.      LordNugetd^  5  B.  &  Ad.  58. 
Cited  also  by  Graham,  Baron,  in  Omerod 
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the  amount  of  a  depoait  paid  by  the  plaintiff  to  the  defendant  (r), 
on  an  agreement  for  the  purchase  of  an  estate,  the  defendant  having 
fiuled  to  make  out  a  good  title  on  the  day  when  the  purchase  was  to 
be  completed.  The  abstract  of  the  title  delivered  to  the  plaintiff 
bqpin  in  the  year  1793,  and  after  reciting  that  the  deeds  relating 
to  the  estate  had  been  lost,  stated  a  fine  and  non-claim.  Upon  in- 
quiry it  was  found  that  the  fact  of  the  deeds  having  been  lost  was 
not  true.  The  counsel  for  the  defendant  said,  they  were  ready  to 
make  out  a  good  title.  Kenyouj  C.  J.  '*As  to  the  sentiments 
which  I  have  long  entertained  relative  to  the  purchase  of  real 
estates,  I  find  no  reason  for  receding  from  them.  They  have  been 
confirmed  by  conversing  with  those  whose  authority  is  much  greater 
than  mine.  The  vendor  must  be  prepared  to  make  out  a  good 
title  on  the  day  when  a  purchase  is  to  be  completed.  Indulgence, 
I  am  aware,  is  often  given  for  the  purpose  of  procuring  probates  of 
wills,  letters  of  administration,  and  acts  of  parliament.  But  this 
indulg^ice  is  voluntary  on  the  part  of  the  intended  purchaser ;  it  is 
the  duty  of  the  seller  to  be  ready  to  verify  his  abstract  at  the  dw 
on  which  it  was  agreed  that  the  purchase  should  be  completed.  LT 
the  seller  deliver  an  abstract,  setting  forth  a  defective  title,  the 
plaintiff  may  object  to  it.  No  man  was  ever  induced  to  take  a 
title  like  the  present.  A  fine  and  non-claim  are  good  splices  to 
another  title,  but  they  will  not  do  alone.  There  are  many  excep- 
tions in  the  statute  in  favour  of  infants,  femes  covert,"  &c.  Erskifbe^ 
for  the  defendant :  "  Do  I  understand  your  Lordship  to  say,  that 
though  the  defendant  can  now  make  out  a  good  title,  yet  as  that 
title  did  not  form  a  part  of  the  abstract,  the  plaintiff  may  avail  him- 
self of  that  circumstance!"  Kenyon^  C.  J.  ''He  certainly  may, 
and  avoid  the  contract.  When  the  abstract  is  delivered  oy  the 
seller,  he  must  be  able  to  verify  it  by  the  title  deeds  in  his  pos- 
session. As  a  good  title  was  not  made  out  at  the  day  fixed,  I  shall 
direct  the  jury  to  find  a  verdict  for  the  deposit,  with  interest  up  to 
that  day."     The  jury  found  a  verdict  for  the  plaintiff  accordingly. 

Where,  in  an  action  by  purchaser  against  vendor  for  not  making 
out  a  good  title,  it  was  not  shown  upon  the  declaration  that  a 

Srecise  day  was  fixed  by  which  it  was  mcumbent  on  the  vendor  to 
educe  a  good  title,  inasmuch  as  the  law  implied  that  the  party 
should  have  a  reasonable  time;  it  was  holden(«),  that  it  should 
have  been  alleged  in  the  declaration,  that  a  reasonable  time  had 
been  allowed  to  the  vendor. 

A  contract  to  make  a  good  title  means  a  title  good  both  at  law 
and  in  equity.     Therefore,  in  an  action  (t)  to  recover  back  the 

(r)  Cormkk  t.  SewUj^,  B.  R.  IfiddkteK  (•)  Smmm  ▼.  Jthoief,  6  Binffli.  N.  C. 

MMBCi  irfler  M.  T.  40  Oeo.  IIL  MSS.  261. 

U»mid€^,Fort,4r»mi.ZU}  HmgMbm  (i)  MiOtrley  r.Rokku,  5  Ttomt  625; 

▼.  Labiff,   1  Manh.  514 ;  MarHmMt  v.  1  Ifvsh.  258.     See  WiUttt  v.  CZsrilt,  10 

Airiril,  1  Q.  B. 389,  1  6.  &  D.  1, poll  A7.  PEioe,207. 
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deposit  on  a  purchase,  upon  theTendorlsfiHiliiietoiBaikeagood  title, 
a  court  of  law  will  collaterally  inqoire  whether  the  title  be  good  in 
equity.  And  where  upon  a  sale  (u)  there  is  sudi  a  doubt  upon  the 
Tender's  title  as  to  render  it  probable  that  the  purchaser's  right 
may  become  a  matter  of  investigation^  the  court  will  not  compel 
the  purchaser  to  complete  the  purchase.  But  in  assumpsit  (x)  to 
recover  a  deposit  upon  a  purchase,  upon  an  allegation  that  the  de- 
fendant has  failed  to  make  proper  title,  the  Court  of  C.  B.  held,  that 
they  would  not  consider,  whether  the  title  is  of  a  doubtful  descrip- 
tion, such  as  a  court  of  equity  would  not  compel  an  unwilling  pur- 
chaser to  take,  but  simply  whether  the  defendant  has  or  has  not  a 
legal  title  to  convey.  *'  We  are  not  to  consider  ourselves  as  a 
court  of  equity,  wkere  the  seller  is  seeking  to  enforce  the  purchase 
by  bill  for  a  specific  performance,  in  which  case  that  court  fre- 
quently refuses  the  aid  of  its  authority  to  enforce  a  performance, 
where  the  title  is  of  an  unmarketable  or  even  doubtful  description ; 
leaving  the  party  to  bis  action  at  law  for  damages ;  but  we  are 
called  upon  to  answer  the  simple  question  on  this  record,  whether^ 
on  the  construction  of  a  deed,  the  defendant  has  or  has  not  a  legal 
title  to  convev  to  a  purchaser :  and  although  the  deed  appears  to 
be  inartificiaUy  framed,  we  think,  upon  the  proper  construction  of 
it,  the  defendant  has,  and  at  the  time  of  the  exposure  to  sale  had, 
good  right  and  title  to  sell  and  assign  to  the  plaintiff,  and  conse- 
quently that  the  present  action,  grounded  on  that  breach  of  con- 
tract, cannot  be  maintained ''"'  (y). 

In  every  contract  for  the  sale  of  an  existing  lease,  there  is  an 
implied  undertaking  by  a  vendor  (if  the  contrary  be  not  stipulated 
in  express  terms)  to  make  out  the  lessor's  title  to  demise  (z) ;  and 
from  the  short  residue  of  the  term,  the  small  value  of  the  property, 
and  the  absence  of  any  premium  for  the  lease,  it  cannot  be  inferred, 
that  the  vendee  intended  to  waive  his  right  to  call  for  the  produc- 
tion of  the  lessor's  title. 

Auctioneers  who  take  upon  themselves  to  describe  in  their  par- 
ticulars the  property  to  be  sold,  should  truly  describe  it  (a) ;  for 
the  buyers  act  on  the  faith  of  those  descriptions.  Hence,  where 
leasehold  houses  wero  described  in  the  particulars  and  conditions  of 
sale  as  a  well  secured  rental  with  reversionary  interest,  and  as  an 
eligible  investment,  and  no  notice  was  given  that,  by  the  provisions 
of  a  local  act  power  was  given  to  a  market  company  to  purchase 
and  take  the  property  for  the  purposes  of  the  act,  it  was  holden(i), 

(«)  Curling  t.  Shuttleworih,  6  Bingh  {z)  Sauter  t.  Drake,  5  B.  &  Ad.  992 ; 

121,  stated  by  Alderton,  J.,  in  Boyman  y.  3  Nev.  &  Man.  40,  overruling  Abboii,  C.  J., 

QtLteh^l  Bingh.  390,  to  have  been  ques-  in  George  v.  Pritehard,  Ryan  &  Moody, 

tioned  in  K.  B.  417.    Souter  v.  Drake -wn  recognized  in 

(s)  Bogman  t.  Guieh,  7  Bingh.  379.  JffaU  v.  Betty,  4  M.  &  Gr.  413 ;  5  Soolfa 

(y)  Per  Tmdal,  C.  J.,  delivering  judg-  N.  R.  508. 

ment  of  conrt  in  Baynum  v.  Cfuteh,  nM  (a)  Cowrley  T.Burrell,  5  B.  &  A.  257. 

«V.  (b)  Ballard  t.  Way,  1  M.  &  W.  520. 
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thftt  the  purchaser  was  entitled  to  rescind  the  contract.  When 
certain  goods  were  put  up  for  sale,  and  each  lot  was  described  as 
being  of  so  many  jurds,  and  the  goods  were  open  to  public  inspec- 
tion for  two  days  before  the  sale,  and  by  the  printed  conditions  of 
sale  the  purchaeer  of  any  lot  was  to  pay  down  a  deposit ;  the  lots 
to  be  taken  away  with  all  faults,  imperfections,  or  errors  of  descrip- 
tion, on  a  day  specified,  and  the  remainder  of  the  purchase  money 
to  be  paid  on  delivery,  the  biddings  at  the  sale  being  at  so  much  per 
yard ;  it  was  holden  that  in  such  a  sale  no  condition  is  implied, 
that  a  purchaser  may  inspect  and  measure  the  lots  before  paying  'the 
remainder  of  the  purchase  money  (c),  and  that  payment  before 
delivery  meant  delivery  for  any  purpose. 

A  written  paper,  delivered  by  an  auctioneer  to  a  bidder  to  whom 
lands  were  let  by  auction,  containing  the  description  of  the  lands, 
the  term  for  which  they  were  let  to  the  bidder,  and  the  rent  pay- 
able, is  not  such  a  memento  of  an  agreement  as  requires  a  stamp, 
unless  it  be  signed  by  some  of  the  parties  or  by  the  auctioneer ;  nor 
is  it  such  a  writing  as  will  exclude  parol  evidence  (d)  :  but  if  signed 
by  the  auctioneer,  and  delivered  to  the  bidder,  it  ought  to  be 
stamped  (e). 

Where,  by  the  conditions,  the  only  authority  given  to  the 
auctioneer  is  to  receive  the  deposit  money,  and  no  agent  is  named 
for  the  purpose  of  receiving  the  remainder  of  the  purchase  money, 
the  payment  of  such  remainder  ought  to  be  made  to  the  vendor  (f) 
or  his  general  agent,  which  the  auctioneer  is  not.  At  all  events, 
the  auctioneer,  under  such  conditions,  has  no  authority  to  receive, 
the  purchase  money  by  means  of  a  bill  of  exchange. 

A  lessee  of  lands  subject  to  a  covenant  against  certain  obnoxious 
trades,  with  a  proviso  for  re-entry,  grantea  under-leases  of  houses 
erected  on  the  land,  not  containing  a  similar  covenant  and  proviso : 
it  was  holden  (^),  that  a  purchaser  by  auction  of  houses  on  the  same 
land,  and  of  the  improved  ground-rents  of  the  houses  80  underlet, 
might  recover  his  deposit,  this  omission  in  the  under-leases  not 
having  been  mentioned  in  the  conditions  of  sale.  In  an  action 
against  the  vendor  of  an  estate  to  recover  the  deposit  on  a  contract 
for  the  purchase,  if  the  defendant,  on  notice,  produce  the  con- 
tract, the  plaintiff  need  not  prove  its  execution  (A) ;  for  an  instru- 
ment produced  on  notice  by  a  party  claiming  an  interest  under  it, 
does  not  require  to  be  so  proved. 

(e)  Pettm  T.  MiieMl,  4  M.  &  Gr.  819 ;      Bnrbmn,  2  Stark.  N.  P.  C.  277. 
5  Seotfs   N.  R.  721,  distingniBhiog  the  ($)  Eanubotiom  t.  Mortiey,  2  M.  &  S. 


i  of  Howe  V.  Palmer,  3  B.  &  AlcL  321 ;  445. 

and  XaryMMT  t.  Smith,  1  B.  &  C.  1.  (/)  Sykea  v.  Ot/et,  5  M.  &  W.  645. 

(d)  Phillippc  on  BTid.  530,  5th  ed.  dtet  Iff)  Waring  v.  Hoggart,  1  Ry.  &  M.  39. 

JUwuSottam  t.  TunMdge,  2  M.  &  S.  434 ;  (h)  Bradskaw  ▼.  Betmeii,  M.  &  Rob. 

Ingram  ▼.  Lea,  2  Campb.  521 ;  Adams  v.  143 ;  5  C.  &  P.  48. 
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I.  Of  the  Alterations  made  in  the  Bankrupt  Laws  by  Stat.  6  Geo. 
IV.  c.  16 ;  Stat.  1^2  WUl.  IV.  c.  56,  establishing  a  Court  of 
Bankruptcy  ;  Stat.  5^6  Vict.  c.  122,  and  other  Statutes. 

The  legislature  having  deemed  it  expedient  to  amend  the  htws  re- 
hiting  to  bankrupts,  and  to  simplify  the  language  thereof  and  to  con- 
solidate the  same  in  one  act,  and  to  make  other  provisions  respect- 
ing bankrupts,  by  a  statute,  (6  Geo.  IV.  c.  16,  which  passed  on  the 
2nd  of  May,  1825,  to  take  effect  on  the  1st  of  September  in 
ihat  year,)  repealed  the  following  statutes : — 

34  &  35  Hen.  VIII.  c.  4.  1  Jac.  I.  c.  15. 

18  Eliz.  c.  7.  21  Jac.  I.  c.  19. 
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45  Geo.  III.  e.  124. 

46  Geo.  III.  c  135. 
49  Geo.  III.  c.  121. 
56  Geo.  III.  c.  137. 

1  Geo.  IV.  c.  115. 
3  Geo.  IV.  c.  74. 
3  Geo.  IV.  c.  81. 
5  Geo.  IV.  c.  98. 


13  h  14  Car.  11.  c.  24. 
10  Ann.  c.  15. 

7  Geo.  I.  c.  31. 

5  Geo.  II.  c.  30. 
19  Geo.  II.  c.  32. 
24  Geo.  II.  c.  57. 

4  Geo.  III.  c.  33. 

36  Geo.  III.  c.  90. 

37  Geo.  III.  c.  124. 

The  stat.  5  &  6  Vict.  c.  122,  s.  2,  repeals  all  laws  inconsistent 
or  at  variance  with  the  provisions  of  that  act. 

The  statute  of  6  Geo.  IV.  c.  16,  in  many  of  its  provisions,  cor- 
responds with  the  enactments  of  former  statutes,  and  therefore,  in 
the  following  pages,  such  of  the  decisions  as  have  been  made  on  the 
construction  of  those  statutes,  and  are  likely  to  occur  again,  will  be 
inserted. 

By  stat.  1  &  2  Will.  IV.  c.  56,  and  by  H.  M.  letters  patent,  in 
pursuance  of  that  statute,  a  Court  of  Bankruptcy  was  established, 
consisting,  at  first,  of  a  chief  judge  and  three  other  judges  (a),  and 
six  commissioners  (&).  It  is  a  court  of  law  and  equity,  and  has  all 
the  powers  and  privileges  incident  to  a  court  of  record  (c).  The 
judges  form  a  court  of  review,  and  have  superintendence  and  control 
in  all  matters  of  bankruptcy  (cf ),  co-extensive  with,  but  not  exceed- 
ing (e),  the  Chancellor's  former  jurisdiction,  and  subject  to  an 
appeal  (/)  to  the  Chancellor  on  matters  of  law  and  equitv,  or  on  the 
refusal  or  admission  of  evidence  only.  Whether  a  man  oe  a  trader 
18  a  question  of  fact  on  which  an  appeal  does  not  Ue  (g). 

The  six  commissioners  are  formed  into  two  subdivision  (h)  courts, 
consisting  of  three  commissioners  for  each  court,  and  have  all  the 
powers  (i)  which  former  commissioners  had  (A)  ;  and  now  by  stat. 
5  &  6  Vict.  c.  122,  s.  66,  any  commissioner  of  the  Court  of  Bank- 
ruptcy, authorized  to  act  in  the  prosecution  of  any  fiat,  shall  be 
deemed  to  be  a  court  authorized  to  act  in  the  prosecution  of  such 
jfiat,  and  all  matters  and  duties  authorized  to  be  done  by  the  Court 
of  Bankruptcy,  may  be  done  by  one  or  more  of  the  commissioners  (/). 
In  every  case  where  the  Lord  Chancellor  had,  byany  former  act,  power 
to  issue  a  commission,  he,  M.  R.,  V.  C,  and  each  of  the  masters 
in  chancery  acting  under  a  special  appointment  from  the  Lord 
Chancellor,  may  issue  a  fiat  (m),  in  lieu  of  a  commission  authorising 

Ayr.  226,  240. 

M  Exp.  Hmitm,  2  Pea.  &  Ch.  407. 

(A)  Sect.  6. 

(0  Sect.  7.  See  also  5  &  6  Will.  TV, 
e.  29r  B.  23,  4. 

(k)  See  enlarged  powers  of  sabdiviflioii 
courts  in  5  &  6  Will.  lY.  c.  29,  8.  28, 4, 5. 

(/)  As  to  oommissioneri'  power  of  com- 
mitment, see  postj  tit.  **  Imprisonment." 

(m)  I  &2  WiU.  lY.  c  56,  8. 12. 


(a)  The  number  of  judges  has  siiice  been 
reduced.  See  stat.  3  &  4  WilL  IV.  c.  47, 
B.7;  5A6  WilLIV.  c.  29,  8.  21;  and  by 
stat.  5  &  6  Vict.  c.  122,  s.  64,  the  Comrt 
ef  Renew  may  be  fcMrmed  by  one  judge. 

m  stat.  1  &  2  Win.  IV.  c.  56. 

(c)  Sect.  1,  and  declaratory  enactment 
in  5  &6  WiU.  IV.  c.29,s.  25. 

(d)  I8c2  Wm.  IV.  c.  56,  s.  2. 
U)  Exp,  Imcm^  1  Mont  ftAyr.  103. 
if)  Sect.  3 ;  Bxp.  Keys,  1  Mont.  & 
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the  creditor  to  prosecute  his  complaint  in  the  Court  of  Bankruptcy, 
or  elsewhere,  before  such  persons  as  shall  be  appointed  in  the  fiat, 
who  are  to  have  like  power  as  if  appointed  by  commission  mider 
the  great  seal.  The  provisions  (n)  of  former  acts,  and  all  rules  and 
orders  then  in  force,  extend  to  this  act,  and  fiats  issued  under  it^ 
to  all  purposes,  as  if  such  fiat  were  a  commission  under  the  great 
seal,  except  as  otherwise  directed  by  this  act. — Traders  disputing 
(o)  the  adjudication  are,  within  a  limited  time,  to  present  a  petition 
for  reversal  to  the  Court  of  Review,  who  are  to  decide  thereon, 
having  power,  if  they  think  fit,  to  direct  issues  for  a  trial  by  jury 
before  tne  chief  judge,  or  one  or  more  of  the  other  judges,  of  matters 
of  facts  aflecting  the  validity  of  the  adjudication. 

By  the  stat.  5  &  6  Vict.  c.  122,  the  whole  arrangement  with 
regard  to  the  working  of  country  fiats  has  been  altered,  and  in  lieu 
of  the  former  system,  district  courts  have  been  established  in  various 
parts  of  the  country,  to  which  official  assignees  have  been  attached ; 
and  by  No.  6  of  the  general  orders  of  12th  November,  1842,  the 
present  practice  of  the  Court  of  Bankruptcy  when  not  inconsistent 
with  the  act  or  those  rules,  is  to  be  followed  in  such  court,  and 
every  district  court. 

By  the  23rd  section  of  stat.  5  &  6  Vict.  c.  122,  every  person  ad- 
judged bankrupt  is  to  have  notice  thereof,  before  the  adjudication  is 
advei*tized  in  the  London  Oazette^  and  is  also  to  be  allowed  five  days 
to  show  cause  against  the  adjudication ;  and  the  24th  section  enacts, 
that  if  the  bankrupt  shall  not  (if  he  were  within  the  United  King- 
dom at  the  date  of  the  adjudication)  within  twenty-one  days  after 
the  advertisement  of  the  bankruptcy  in  the  London  Gazette  (or  if 
he  were  in  any  other  part  of  Europe  at  the  date  of  the  adjudication) 
within  three  months  after  such  advertisement,  or  (if  he  were  else- 
where at  the  date  of  the  adjudication)  within  twelve  months  after 
such  advertisement,  have  commenced  an  action,  suit,  or  other  pro- 
ceeding, to  dispute  or  annul  the  fiat,  and  shall  not  have  prosecuted 
the  same  with  due  diligence  and  with  effect,  the  Gazette  containing 
such  advertisement  shall  be  conclusive  evidence  in  all  cases  as 
against  such  bankrupt,  and  in  all  actions  at  law  or  suits  in  equity 
brought  by  the  assignees  for  any  debt  or  demand  for  which  such 
bankrupt  might  have  sustained  any  action  or  suit  had  he  not  been 
adjudged  bankrupt,  that  such  person  so  adjudged  bankrupt  became 
a  Dankrupt  before  the  date  and  suing  forth  of  such  fiat,  and  that 
such  fiat  was  sued  forth  on  the  day  on  which  the  same  is  stated  in 
the  Gazette  to  bear  date,  saving  all  rights  which  shall  have  accrued 
to  any  such  person  as  aforesaid  previous  to  the  commencement  of 
this  act,  and  in  respect  of  which  any  proceedings  shall  be  pending 
at  the  time  of  the  commencement  of  this  act  which  shall  be  ad- 
judged and  determined,  as  if  this  act  had  not  been  passed.  See  in 
re  Thorold,  1  Phill.  239 ;  3  M.  D.  &  D.  285. 

(fi)  1  &  2  ^lU.  IV.  c.  56,  8.  16.  (o)  Sect.  17. 
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It  has  been  dedided  (j>),  that  this  section  does  not  make  the 
London  Gazette  containing  the  advertisement  of  the  adjudication  of 
bttDkroptcy  concInsiTe  evidence  of  the  bankruptcy,  when  the  adjudi- 
cation was  made  before  the  11th  day  of  November,  1842^  on  which 
day  this  act  eame  into  operation. 

Upon  the  reversal  of  any  adjudication,  Chancellor  may  order  fiat 
to  be  rescinded  (g),  and  such  order  shall  have  the  validity  of  a 
snpersedeas  of  a  former  commission  under  existing  laws.  The 
Chancellor  is  empowered  (r)  to  appoint  official  assignees,  not 
exceeding  thirty,  to  act  in  all  banki*uptcies  prosecuted  in  the  Court 
of  Bankruptcy,  one  of  whom  is  to  be,  m  all  cases,  an  assignee  of  each 
bankrupt'*s  estate,  with  the  assignees  chosen  by  the  creditors ;  and 
the  personal  estate  and  effects,  and  the  rents  of  the  real  estate,  and 
the  proceeds  of  sale  of  aU  the  estate  and  effects,  real  and  personal,  of 
the  bankrupt  are  to  be  received  by  such  official  assignee  alone, 
except  where  otherwise  directed  by  court.  The  personal  estate  (s) 
of  the  bankrupt,  present  and  future,  becomes  vested  in  the  assignees 
without  any  deedf,  by  virtue  of  their  appointment ;  and  so,  in  case 
of  death  or  removal,  in  the  new  assignees.  So  present  and  future 
real  estate  (/),  in  United  Kingdom  or  colonies,  vests  in  assignees 
without  any  deed  of  conveyance,  with  a. proviso (u),  that  in  cases 
where  the  conveyance  would  require  to  be  registered,  a  certificate 
of  appointment  of  assignees  shall  be  re^stered.  Where  the  bank- 
rupt had  purchased  the  office  of  under  marshal  of  the  city  of 
London,  it  was  holden  (or),  that  this  was  aa  office  which  did  not 
concern  the  administration  of  justice,  and  that  the  assignees  might 
lawfully  sell  it.  But  where  the  East  India  Company  had  made  a 
grant,  not  under  seal,  of  a  retiring  pension  to  a  military  officer 
of  the  company,  it  was  holden  (y),  that  this  pension  did  not,  upon 
his  bankruptcy,  pass  to  his  assignees. 

It  must  be  remark^  here,  that  the  statute  for  abolishing  fines 
and  recoveries,  3  &  4  Will.  IV.  c.  74,  expressly  repeals  the  stat. 
6  Geo.  IV .  c.  1 6)  s.  65,  so  far  as  rdates  to  estates  tul ;  and  to  that 
extent  also  virtually  repeals  the  26th  section  of  the  Ist  and  2nd 
Will.  IV.  c.  56,  and  ^npowers  {z)  any  commissioner  acting  in  any 
fiat,  by  deed,  enrolled  within  six  months  after  its  execution,  to 
diqpose  of  the  lands  of  any  bankrupt,  tenant  in  tail,  to  any  pur- 
chi^r,  for  the  benefit  of  his  creditors,  and  to  create,  by  such 
di^Kwition,  as  large  an  estate  as  the  bankrupt  himself  could  have 
done  under  the  aot^  The  statute  1  &  2  Will.  IV.  c.  56,  is  still  in  force 
in  reelect  of  real  estates  of  which  a  bankrupt  is  seised  in  fee ;  and, 

{p)  Edwardt  v.  Sherren,  11  M.  &  W.  (x)  Exp.  Builer^  1  Atk.  210. 

595.  (y)  Gibson  v.  Ba»t  India  Co,,  5  Bingh. 

ff)  1  &  2  WiH.  IV.  c.  56|  8.  19.  N.  C,  262,  in  which  case  the  doctrine 

fr)  Sect.  22.  cited,  ante,  p.  70,  from  the  cue  of  Church 

r«)  Sect.  25.  V.  Imperial  Oaa  Co.,  was  recognized.     See 

0  Sect.  26.  WelU  v.  Foiter,  8  M.  &  W.  151. 

[■)  Sect.  27.  (z)  3  &  4  Will.  IV.  c.  74,  s.  56. 
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indeed,  also  respecting  his  estates  tail  (a),  until  they  are  conveyed 
by  the  commissioners.  But  the  commissioners  appear  to  be  the 
proper  parties  to  convey  the  bankrupt's  estate  tail,  under  the  statute 
8  &  4  Will.  IV.  c.  74,  s.  66  ;  and  the  assignees  the  proper  parties 
to  convey  the  bankrupt'^s  estates  in  fee  simple,  under  the  1  &  2  Wifl. 
IV.  c.  66  (J).  By  Stat.  3  &  4  WiU.  IV.  c.  74,  s.  67,  assignees 
are  empowered  to  recover  rents  of  the  lands  of  a  bankrupt,  of  which 
the  commissioner  has  power  to  make  disposition,  and  to  enforce 
covenants,  as  if  entitled  to  the  reversion,  until  such  disposition 
made,  or  until  it  is  ascertained  that  such  disposition  is  notrequired« 
This  clause  applies  to  all  copyhold  lands ;  but  as  to  lands  of  any 
other  tenure,  to  such  only  as  the  commissioner  may  dj^ose  of  after 
the  bankrupt's  death.  By  stat.  6  Geo.  IV.  c.  16,  s.  77,  all  powers 
vested  in  any  bankrupt  which  he  might  legally  execute  for  his  own 
benefit  (except  the  right  of  nomination  to  any  vacant  ecclesias- 
tical benefice)  may  be  executed  by  the  assignees  for  the  benefit 
of  the  creditors,  in  such  manner  as  the  bankrupt  might  have 
executed  the  same. 

Formerly  a  commission  might  have  been  superseded,  on  the 

f  round  that  it  had  been  concerted  between  the  petitioning  creditor, 
is  solicitor,  or  agent,  or  any  of  them,  and  the  bankrupt,  &c. ; 
but  by  stat.  1  &  2  Will.  IV.  c.  66,  s.  42,  no  commission  of  bankrupt 
shall  be  superseded,  nor  any  fiat  annulled,  nor  any  adjudication 
reversed,  by  reason  only  that  the  commission,  fiat,  or  adjudication 
has  been  concerted  by  and  between  the  petitioning  creditor,  his 
solicitor,  or  agent,  or  any  of  them,  and  the  bankrupt,  his  solicitor, 
or  agent,  or  any  of  them.  This  statute  did  not  rive  validity  to 
fiats  founded  on  concerted  (icts  of  hanhmptcy^  and  therefore  the 
execution  of  a  deed,  whereby  a  trader  assigned  all  his  property  to  a 
trustee  for  the  benefit  of  all  his  creditors,  was  holden  not  to  be  an 
act  of  bankruptcy,  sufficient  to  support  a  fiat,  founded  on  the  petition 
of  a  creditor  who  was  either  a  party  or  privy  to  such  deed  (c).  But 
by  the  7th  section  of  6  Geo.  IV.  c.  16,  one  species  of  act  of  bank- 
ruptcy, viz.  a  declaration  of  insolvency,  though  concerted  between 
the  bankrupt  and  a  creditor,  is  rendered  vidid  by  express  enact- 
ment :  and  by  the  subsequent  stat.  6  &  6  Vict.  c.  122,  s.  8,  it  is 
enacted,  that  no  fiat  in  bankruptcy  shall  be  deemed  invalid  by  reason 
of  any  act  of  bankruptcy  of  the  person  against  whom  the  adjudica- 
tion of  bankruptcy  thereunder  shall  be  made,  having  been  concerted 
or  agreed  upon  between  the  bankrupt  and  any  creditor  or  other 
person,  save  and  except  where  any  petition  to  supersede  or  annul  a 
fiat  for  any  such  cause  shall  have  b^n  already  presented,  and  shall 
be  now  pending. 

(a)   See  Escp,  Somervillef  1  Mont.  &  bankrupts'  real  estates. 

Ayr.  408 ;  3  Deac.  &  Ch.  668.  (c)  MarthaU  v.  Barkworth,  4  B.  &  Ad. 

(6)  See  Cm.  Dig.  vol.  i.  p.  88,  4th  ed.  508 ;  I  Ney.  &  M.  279,  recognizing  B«n- 

by  H.  H.  White,  where  the  reader  will  find  fwrd  v.  Boron,  2  T.  R.  594,  n.  pott^  p.  209. 
the  other  provisions  of  this  act  relating  to 
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II.  Of  Persons  liable  to  he  Bankrupts. 

By  Stat.  6  Geo.  IV.  c.  16,  b.  135,  this  act  shall  extend  to  alieiiB, 
denizenSy  and  women,  both  to  make  them  subject  thereto,  and  to 
entitle  them  to  all  the  benefits  given  thereby. 

Any  person  being  a  trader,  and  capable  of  contracting  in  the  way 
of  trade,  may  become  a  bankrupt.  Lord  Hardwiche^  Ch.,  refused 
to  supersede  a  commission  (1)  which  had  been  taken  out  against  a 
clergyman,  who  was  proved  to  have  been  a  trader  and  had  com- 
mitted an  act  of  bankruptcy,  although  it  was  urged,  that  clergymen 
were  prohibited  from  trading,  by  stat.  21  Hen.  VIII.  c.  13,  s.  5  (d), 
and  that  all  contracts  made  by  them  in  trade,  were,  by  that  statute, 
declared  to  be  void  (e).  The  illegality  of  the  tradmg  makes  no 
difference,  for  a  party  cannot  set  up  his  own  illegality  to  prevent  him- 
self from  being  made  a  bankrupt  (/) ;  and  therefore  a  smuggler 
may  be  a  trader,  within  the  bankrupt  act  {g).  In  1  Atk.  201,  Lord 
Hardwiche  said,  that  a  commission  of  bankruptcv  had  been  taken 
out  against  a  peer,  an  Earl  of  Suffolk,  for  iradmg  in  wines ;  and 
though  there  might  be  some  powers  that  the  commissioners  of 
bankrupts  could  not  exercise  against  a  peer,  yet,  notwithstanding 
this,  he  might  be  liable  to  a  commission  of  bankruptcy,  if  he  u)ould 
trade.  See  also  Highmore  v.  Molhyy  1  Atk.  206,  where  Lord 
Hardwiche  said,  that  a  public  officer,  as  an  exciseman,  &c.,  made 
himself  subject  to  the  bankrupt  law.  A  feme  covert,  sole  trader, 
according  to  the  custom  of  London,  may  bind  herself  by  contracts 
made  for  the  support  of  her  trade,  and  consequently  a  commission 
of  bankruptcy  may  be  taken  out  against  her,  with  respect  to  her 
aenarate  effects  in  trade  (A)  ;  but  a  commission  issued  against  an 
infant  is  void  (t),  and  not  merely  voidable  (2). 

li)  See  ako  sUt.  57  Geo.  III.  c.99.  (A)  Lame  v.  PhiU^,  3  Burr.  1776 ;  1 

«)  Bttpmrte  Mefmot,  1  Atk.  196.  Bl.  R.  570.    See  alao  JBr  parte  Ftanke^ 

J)  Per  Hohro^d,  J.,  in  Oobh  y.  Sytmmde,  7  Bingh.  762. 

6  B.  &  A.  516 ;  1  D.  &B.  111.  (t)  BeUonyr.Hodgee,  9 BmgtL  365. 
(r)  8.  a 

Q)  The  reader  should  be  reminded,  that  the  commission  is  now 
abohshed^  and  the  fiat  is  substituted  in  its  place  by  1  &  2  Will.  lY.  c.  &6, 
a.  12  ;  it  \a,  however^  necessary  to  retain  the  word  throughout  this  chapter, 
with  reference  to  the  old  law  on  this  subject. 

(2)  The  new  Insolvent  Act,  stat.  5  &  6  Vict.  c.  116,  protects  from  all 
pioeeas  against  the  person,  such  persons  as  are  not  traders  within  the 
nwaiy^ing  of  the  bankrupt  laws,  or  being  such  traders  owe  less  than  300/., 
on  taking  certain  steps  directed  by  the  act.  This  Act  has  been  amended 
by  the  stat.  7  &  8  Vict.  c.  96.  Arrangements  between  debtors  and  credi- 
tors of  persons  not  being  traders  within  the  meaning  of  the  bankrupt 
laws  are  facilitated  by  the  stat.  7  &  8  Vict.  c.  70. 

o2 
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By  the  second  section  of  the  statute  6  Geo.  IV.  c.  16,  the 
following  persons  shall  be  deemed  to  be  traders  liable  to  become 
bankrupt : — 

Bankers  (3),  Wharfingers, 

Brokers  (4),  Packers, 

Persons  using  the  trade  or  pro-  Builders  (6) 

fession  of  a  scrivener,  receiv-  Carpenters, 

mg    other   men's  monies   or  Shipwrights, 

estates    into    their  trust    or  Victuallers, 

custody  (5),  Keepers  of  inns,  taverns,  hotels, 
Persons  insuring  ships  or  their         or  coffee-houses  (7), 

freight,    or    other     matters,  Dyers, 

against  perils  of  the  sea,  Printers, 

Warehousemen,  Bleachers, 


(3)  This  includes  a  person  acting  as  banker,  though  not  keeping  an  open 
shop.     Ex  parte  Wilson^  1  Atk.  218. 

(4)  This  includes  pawnbrokers,  {Rtxwlinson  v.  Pearson^  5  B.  &  A.  124, 
and  see  Higkmore  v.  Molloy,  1  Atk.  206,)  ship-brokers,  (Pott  v.  JSimeTf 
6  Bingh.  702;  4  M.  &  P.  551,)  and  bill-brokers,  (Ex  parte  PMpps, 
2  Deac.  487.) 

(5)  An  attorney  does  not  become  a  scrivener  liable  to  be  made  a  bank- 
rupt under  this  Act,  by  lending  the  money  of  clients,  and  charging  a  pro- 
curation fee  to  the  borrowers.  Lott  v.  Melville,  3  M.  &  Gr.  40 ;  3  Scott's 
N.  R.  346  ;  in  this  case  it  was  also  held,  that  a  transaction  in  which  an 
attorney  calls  in  and  receives  the  money  of  a  client,  and  retains  the  money 
in  his  possession,  paying  interest  to  that  client  upon  the  amount,  is  not  a 
trading  as  a  money  scrivener. 

(6)  See  Ex  parte  Neirincks,  2  Mont.  &  Ayr.  384 ;  1  Deac.  78. 

(7)  "  The  word  hotel  is  not  used  in  the  sense  of  the  old  word  hoitelj 
for  that  means  what  is  now  termed  an  inn  ;  and  as  the  word  inn  precedes, 
it  could  scarcely  have  been  intended  to  designate  the  same  thing  by  both. 
The  modem  word  is  introduced  from  the  French,  and  rather  implies  a 
house  to  which  people  resort  for  lodging,  than  for  the  sort  of  entertainment 
which  is  to  be  procured  only  at  an  inn."  Per  Tindal,  G.  J. ;  Smith  v.  Scott, 
9  Bingh.  1 7 ;  2  M.  &  Sc.  35  ;  in  which  case  it  was  holden,  that  the  keeper  of 
a  private  lodging-house,  who  also  sought  a  profit  by  fiuiiishins  her  guests 
with  provisions,  although  such  provisions  were  set  apart  as  the  separate 
property  of  each  guest,  was  liable  to  the  bankrupt  laws.  So  a  person,  who 
kept  a  boarding  and  lodging-house,  where  guests  were  entertained  by  the 
month  or  week,  each  havine  a  bed-room  to  himself,  but  taking  hb  meals 
with  the  proprietor  of  the  house,  was  holden  within  the  meaning  of  this 
clause.  Gibson  v.  Einff,  10  M.  &  W.  667,  recognizing  Smith  v.  SeoU. 
R.,  a  livery  stable-keeper,  bought  provender,  and  sold  it  to  his  customers, 
and  any  who  applied  for  it,  as  is  done  in  all  livery-stables  ;  it  was  holden, 
a  sufficient  trading.     Cannan  v.  Denew,  10  Bingh.  292 ;  3  M.  &  Sc.  761. 
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Fullers, 

GdQenderers, 

Cattle  or  sheep  salesmen  (8), 

All  persons  using  the  trade  of 
merchandize,  by  way  of  bar- 
gaining, exchange,  bartering, 
commission,  consignment,  or 
otherwise,  in  gross,  or  by  re- 


tail. 
All  persons  who,  either  for  them- 
selves, or  as  agents  or  factors 
for  others,  seek  their  living  by 
buying  and  selling,  or  by  buy- 
ing and  letting  for  hire,  or  by 
the  workmanship  of  eoods  or 
commodities. 


By  Stat.  5  &  6  Vict.  c.  122,  s.  10,  all  livery  stable-keepers,  coach- 
proprietors,  carriers,  ship-owners,  auctioneers,  apothecaries,  market- 
garaeners,  cow-keepers,  brick-makers,  alum-makers,  lime-burners, 
and  millers,  shall  be  deemed  traders,  and  subject  and  liable  as 
traders  to  this  and  to  the  other  statutes  relating  to  bankrupts. 


III.  Of  Persons  not  Uable  to  be  Bankrupts. 


Farmer  (9), 
Grazier, 

Common  labourer. 
Workman  for  hire, 
Receiver-general  of  the  taxes. 


Member  of,  or  subscriber  to,  any 
incorporated  commercial  or 
trading  companies,  established 
by  charter  or  act  of  parlia- 
ment. 


See  the  2nd  section  of  stat*  6  Geo.  IV.  c.  16. 


IV.  Of  the  several  Acts  of  Bankruptcy y  p.  197,  and  of  the  Bank- 
ruptcy  of  Joint-Stock  Companies^  p.  221,  and  of  Persons  having 
Privilege  of  Parliament^  p.  226. 

1.  Departing  this  Realm,  p.  198,  9. 

2.  Remaining  Abroad,  p.  198,  9. 

3.  Departing  from  his  DweUing-hcuse,  p.  198,  9. 

4.  Otherwise  absenting  himself,  p.  198,  200. 
.5.  Beginning  to  keep  House,  p.  198,  201. 

6.  Suffering  himself  to  be  Arrested  for  any  Debt  not  due,  p.  198,  204. 

7.  Yielding  himself  to  Prison,  p.  198,  204. 

8.  Suffering  himself  to  be  Outlawed,  p.  198,  204. 

9.  Procuring  himself  to  be  Arrested,  or  his  Chods,  ^e.,  to  be  Attached, 

Sequestered,  or  taken  in  Execution,  p.  198,  204. 

10.  Making  any  Fraudulent  Grant  of  his  Lands,  $-c.,  p.  198,  205. 


(8)  See  Ex  parte  Newall,  3  Deac.  333. 

(9)  See  Carter  v.  Dean,  1  Swans.  64 ;  Ex  parte  Lavender,  4  Deac, 
&  Chit.  487 ;   2  Mont.  &  Ayr.  103. 
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11.  Or  any  FraudtdefU  Surratder  of  his  Copyhold  Lands,  p.  198,  205. 

12.  Or  any  Fraudulent  Gift  or  Transfer  of  his  Goods,  ^.,  p.  198, 205. 

13.  Lyinff  in  Prison  for  21  Days,  p.  214. 

14.  Escaping  out  of  Prison  or  Custody,  p.  214,  6. 

15.  Filinff  a  Declaration  of  Insolvency,  p.  217. 

16.  Paying  Money,   or  giting  Security  to  Persons  who  struck  the 

Docket,  p.  217. 

17.  Creditor  FUing  Ajfidaeit  of  Debt,  p.  218. 

18.  Debtor  not  attending  Summons,  or  attending  and  not  admitting 

Demand,  or  deposing  to  a  good  Defence,  and  not  Paying,  Securing, 
or  Compounding  for  such  Demand  within  14  Days,  p.  219. 
19  Signing  an  Admission  of  Demand,  and  not  Paying,  Tendering, 
Securing,  or  Compounding  for  the  same  within  14  Days,  p.  219. 

20.  Admitting  a  part  of  Demand,  and  not  Paying  or  Tendering  or 

Securing  or  Compounding  for  it,  and  as  to  Residue,  not  making 
Deposition  of  a  good  Defence  to  it,  or  Paying,  Securing,  or  Com' 
pounding  for  it,  p.  219. 

21.  Filing  Petition  for  Discharge  in  Insolvent  Court,  p.  220. 

22.  Not  Paying,  Security,  or   Compounding  for  a  Judgment  Debt 

ufithin  14  Days  after  Notice,  p.  220. 

23.  Disobeying  Order  of  a  Court  of  Equity,  or  in  Bankruptcy  or 

Lunacy,  for  Payment  of  Money,  p.  221. 

By  stat.  5  &  6  Vict.  c.  122,  s.  7,  no  person  shall  be  liable  to 
become  bankrupt,  by  reason  of  any  act  of  bankruptcy  committed 
more  than  twelve  months  prior  to  the  issuing  of  any  fiat  in  bank- 
ruptcy against  him. 

By  stat.  6  Geo.  IV.  c.  16,  s.  3,  if  any  such  trader  shall  depart  this 
realm,  or  bein?  out  of  this  realm,  shaU  remain  abroad,  or  depart 
from  his  dwellmg-house,  or  otherwise  absent  himself,'  or  begin  to 
keep  his  house,  or  suffer  himself  to  be  arrested  for  any  debt  not 
due,  or  yield  himself  to  prison,  or  suffer  himself  to  be  outlawed  ;  or 
procure  himself  to  be  arrested,  or  his  goods,  money,  or  chattels,  to 
be  attached,  sequestered,  or  taken  in  execution ;  or  make,  or  cause 
to  be  made,  either  within  this  realm,  or  elsewhere,  any  fraudulent 
grant  or  conveyance  of  any  of  his  lands,  tenements,  goods,  or  chat- 
tels ;  or  make,  or  cause  to  be  made,  any  fraudulent  surrender  of  any 
of  his  copyhold  lands,  or  tenements ;  or  make,  or  cause  to  be  made, 
any  fraudulent  gift,  delivery,  or  transfer  of  any  of  his  goods  or 
chattels ;  every  such  trader  doing,  suffering,  procuring,  executing, 
permitting,  making,  or  causing  to  be  made,  any  of  the  acts,  deeds, 
or  matters  aforesaid,  with  intent  to  defeat  or  delay  his  creditors, 
shall  be  deemed  to  have  thereby  committed  an  act  of  bankruptcy. 
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1.  Depart  this  realm  ;  2«  or,  being  cut  of  this  realm  shall  remain 

abroad. 

Since  the  decision  in  Robertson  v.  Liddell(k\  in  which  the  con- 
struction laid  down  in  Fowler  v.  Padget  (/)  was  overruled,  merely 
departing  this  realm,  although  it  is  not  proved  that  any  creditor 
was  thereby  defeated  or  delayed  in  the  recovery  of  his  debt,  if  such 
departure  was  with  an  intention  so  to  defeat  or  delay  them,  will 
constitute  an  act  of  bankruptcy. 

B.  &  G.  having  been  partners  in  trade  in  London,  under  the  firm 
of  B.  &  C,  upon  a  dissolution  of  this  partnership,  agreed  that  G. 
should  from  that  time  carry  on  trade  in  London  on  his  sole  account, 
and  that  B.  should  establish  and  conduct  a  house  of  trade  in  Dublin, 
under  the  firm  of  B.  &  C.,  in  the  profits  of  which  G.  should  equally 
participate :  that  all  goods  ordered  by  B.  to  be  purchased  by  G.  in 
England,  and  sent  by  him  for  the  use  of  B.  &  G.  to  be  sold  in  Dub- 
lin, should  be  charged  by  G.  to  the  firm  at  prime  cost  only.  It  did 
not  appear  that  the  creditors  in  general  were  apprised  of  this  alten^ 
tion.  B.  having  come  over  to  London  for  the  purpose  of  making 
some  arrangements  with  his  creditors,  was  informed,  a  few  days 
before  the  time  which  he  had  fixed  for  a  meeting  with  them,  that 
J.  S.  was  about  to  arrest  him  on  the  following  day.  J.  S.  had  fur- 
nished to  the  order  of  G.  goods  which  had  b^n  sent  to  B.  &  G.  for 
sale,  J.  S.  knowing,  when  he  accepted  the  order,  that  they  were 
destined  for  B.  &  G.,  and  having  credited  them  in  his  books. 
C.  sent  the  goods  to  B.  &  G.  without  charging  any  profit  on  them. 
B.,  in  consequence  of  the  intimation,  immediately  returned  to  Dub- 
lin, to  avoid  being  arrested.  During  the  whole  of  his  residence  in 
Dublin,  he  had  continued  to  keep  his  former  house  in  London ;  his 
name  was  on  the  door,  and  his  wife  and  family  had  continually  re- 
sided in  it.  The  court  adjudged,  that  there  was  a  debt  due  from 
B.  to  J.  S.,  because  the  goods  were  furnished  on  the  joint  account, 
and  that  B.  had  committed  an  act  of  bankruptcy,  by  departing  the 
realm  vnth  an  intent  to  delay  a  creditor  (m). 

3.  Depart  from  his  dwelling-house. 

To  constitute  this  an  act  of  bankruptcy,  the  intention  of  the 
debtor  to  delay  his  creditor,  by  departing  from  his  dwelling-house^ 
is  sufficient  (n).  But  if  the  departure  be  not  with  such  intent,  it  is 
not  an  act  of  bankruptcy.  Whether  the  departing  from  the  dwell- 
ii^-house  be  accompanied  with  an  intent  to  delay  a  creditor,  is  a 
question  of  fact  for  the  jury  to  decide,  upon  all  the  circumstances  (o), 
'^  If  a  trader  leave  his  house,  circumstances  may  show  that  it  was 


! 


i)  9  Eut,  487.  139 ;  Robertson  v.  Liddell,  9  East,  487. 
0  7  T.  B.  509.  (o)  Aldridgt  ▼.  Ireland,  cited  in  WU- 

m)  Williame  v.  Nwm,  1  Taunt.  270.  Uami  v.  JVtiim,  1  Tannt  273 ;  Holroyd  ▼. 

(»)  Hammond  ▼.  Hineie,  5  Esp.  N.P.C.  Whitehead,  3  Campb.  530. 
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not  for  the  purpose  of  absconding  "  {p.)  In  a  case  where  there  was 
an  inchoate  intention  by  a  trader  to  delay  his  creditors,  by  not 
returning  to  his  dwelling-house  in  case  a  particular  event  happened; 
but  which  event  not  having  happened,  the  trader  did,  in  fact,  return 
to  his  dwelling-house  according  to  his  usual  habit,  the  court  (a) 
considered  this  as  a  departure  not  with  an  absolute,  but  only  with 
an  inchoate  intent  to  delay,  and,  consequently,  not  an  act  of 
bankruptcy. 

4.  Otherwise  absetit  himself. 

If  a  person,  who  has  not  a  constant  dwelling,  absent  himself 
from  his  usual  abode  with  design  to  defeat  or  delay  his  creditors, 
he  shall  be  adjudged  a  bankrupt  (r).    On  the  28th  of  November, 
Hall  rode  out  of  town,  and  returned  in  the  evening,  before  which  a 
bailiff  had  been  at  his  shop  to  arrest  him;  the  next  morning  he 
sent  for  the  bailiff,  and  told  him  he  went  out,  in  order  to  get  the 
term  of  the  plaintiff,  and  now  the  return  of  the  writ  was  out,  if  they 
would  take  out  a  new  writ  he  would  give  bail,  which  was  done  ac* 
cordingly,  and  this  was  holden  to  be  an  act  of  bankruptcy  (£)• 
A.  bein^  greatly  indebted,  gave  orders  that  he  should  not  be  denied 
when  his  creditors  called.     Several  creditors  called,  and  A.  saw 
them,  and  upon  their  asking  for  money  he  pretended  to  go  out  to 
get  it,  and  left  his  house  under  that  pretence,  but  did  not  return 
u  the  course  of  the  evening ;  it  was  proved  that  during  his  absence 
he  went  either  to  the  billiard  table  or  a  tavern.     I^rd  Kenyon, 
C.  J.,  was  of  opinion  that  these  were  acts  of  bankruptcy,  as  absenting 
himself  for  the  purpose  of  delaying  his  creditors  (Q.     Where  a 
trader,  upon  being  arrested  for  a  debt  exceeding  lOO/.,  escaped  from 
the  officer,  and  fled  into  the  house  of  another,  and  was  pursued  by 
the  officer,  and  inquired  for  at  the  house,  but  was  denied  and  the 
door  kept  fast,  and  whilst  he  remained  there  declared  that  he  did 
it  for  fear  of  other  creditors :  and,  when  it  was  dark,  returned  home 
to  his  own  house,  and  gave  directions  to  deny  him  to  any  one  that 
called,  and  continued  nearly  a  month  in  his  bed-chamber ;   it  was 
holden,  that  this  constituted  one  or  more  acts  of  bankruptcy,  under 
the  words   "beginning  to  keep  house/*  or  "otherwise  aosenting 
himself"  (u).     A  trader  having  a  counting-house  (a:)  (the  only  place 
in  which  he  carried  on  business)  in  town,  and  a  dwelling-house  in 
the  country,  departed  from  his  counting-house,  to  which  he  never 
afterwards  returned,  taking  his  books  with  him,  and  slept  at  his 
dwelling-house  a  few  nights,  after  which  he  finally  quitted  uAt  also; 
it  was  holden,  that  the  trader,  having  departed  from  his  counting- 

(p)  PerLordlf(tfM/7citf,C.  J.yinlTofv-  (t)  M^Hn  ▼.  JB^hi,  earam  Btnymomi, 

;«y  V.  Venutttoi,  I  Burr.  467 ;  9  KeByoB,  C.  J.,  8tr.  809. 

237,  8,  C.  (0  Biffg  ▼.  Speoner,  2  Esp.  N.  P.  C.  651. 

(g)  FUher  v.  Boucher,  10  B.  &  C.  705.  M  Bayly  v.  Sehofleid,  1  M.  &  S.  33S. 

See  also  Jr«y,  Anignet  of  Sherwm,  y.  («)  Judme'v.Da  Ooitenifl  Bo8.  &PaL 

Shaw,  8  Bingh.  320.  N.  R.  234. 

(r)  Com.  Dig.  Bankrupt  (C.  1). 
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bouse  without  any  intention  of  returning,  began  to  absent  himself 
from  the  time  of  such  departure,  within  the  meaning  of  this  clause, 
and  thereby  committed  an  act  of  bankruptcy  at  mat  time.  If  a 
trader  leave  his  house  in  order  to  avoid  his  creditors  (y),  it  will  be 
an  act  of  bankruptcy,  although  no  creditor  was  thereby  delayed. 
Where  a  trader  went  to  his  neighbour  and  told  him  that  he  ex- 
pected to  be  arrested,  and  while  he  remained  there  was  informed 
that  a  sheriff's  officer  was  going  towards  his  house,  upon  which  he 
concealed  himself  in  the  back  room,  and  desired  his  neighbour  to 
watch,  and  when  told  that  the  officer  had  gone  past  his  house  and 
had  left  the  street,  immediately  returned  home ;  held,  that  this  was 
an  act  of  bankruptcy  within  the  foregoing  words,  although  it  ap- 
peared that  not  only  no  creditor  was  delayed,  but  that  none  could 
possibly  be  delayed  (z).  So  where  a  newsvender  who  frequented 
the  Royal  Exchange  for  the  purpose  of  collecting  intelligence  for  a 
newspaper,  appointed  a  creditor  to  meet  him  on  the  Koyal  Ex- 
diange,  and  afterwards  directed  a  friend,  if  the  creditor  inquired 
there  for  him,  to  say  he  was  not  there  ;  held  (a),  that  this  was  an 
^*  otherwise  absenting  himself.'"  Oibbs^  C.  J.,  expressed  an  opi- 
nion in  this  case  that  the  words  ^^  otherwise  absenting  himself  ^^ 
meant  an  absenting  himself  from  his  creditors,  not  from  any  parti- 
cular place. 

A  trader  left  at  his  house  a  message  for  a  creditor,  who  had  in 
his  absence  called  for  a  debt,  that  he  could  spare  no  money,  and 
would  not  pay  him  that  day,  and  would  go  out  of  the  way  and  not 
return  home  till  dinner-time.  It  was  holden,  that  it  was  for  the 
jury  to  consider  whether  he  absented  himself  to  delay  a  creditor  ; 
and  this  evidence  warranted  their  conclusion  that  he  did  not  (i). 
So  where  he  absented  himself  from  his  house,  where  his  creditors 
were,  to  avoid  irritation  and  harsh  language  (c).  So  where  he 
went  to  London  to  procure  funds  (d),  whereby  he  was  prevented 
from  keeping  an  appointment.  The  absenting  himself  must  be 
either  from  nis  place  of  abode  or  place  of  business,  or  from  some 
particular  creditor  (e),  or  from  some  place,  to  which  he  would  other- 
wise have  gone  (/),  but  from  fear  of  meeting  a  sheriff's  officer,  and 
being  arrested  at  the  suit  of  a  creditor. 

5.  "  Begin  to  keep  hu  House.** 

The  observation  which  has  been  made  on  the  act  of  departing 
the  realm  may  be  repeated  here,  viz.  that  the  be^nning  to  keep 
house  with  intent  to  delay  creditors,   will  constitute  an  act  of 


^  M  Hmmtmdy,  Hinekf,  5  Esp.  N.  P.  {b)  Vineent  ▼.  Prater,  4  Taunt.  603. 

/■  i39y 


C.  139,  xeoognized  in  Roberiton  v.  JUddell,  (c)  lb. 

9  Eairt,  487.  (d)  Exp,  LentnAer,  2  Mont.  &  Ajr.  11. 

{k)  Ckenoweth  v.  JEToy,  1  M.  &  S.  676.  (c)  Bemoieoni  v.  Farebrotker,  10  B.  & 

See  RoucM  v.  Greai  Wutem  Railway  Co.  C.  549. 

I  Q.  B.  51.  {/)  Robion  v.  Rolh,  9  Bingh.  648. 

(a)  OUlmgham  v.  Lamg,  6  Taunt.  532. 
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baokruptcy,  although  it  is  not  proved  that  a  creditor  was  in  fact 
delayed.  The  intention  to  delay  creditors  must  be  found,  in  order 
to  complete  the  act  of  bankruptcy,  but  the  time  during  which  the 
debtor  has  kept  house  is  immaterial,  whether  it  be  an  hour  or 
a  day  (g). 

The  usual  evidence  of  this  act  is  a  d^al  to  a  creditor,  who  caUs 
for  money.  ^^  A  denial  by  order  of  a  trader  to  a  creditor  is  not  of 
itself  an  act  of  bankruptcy,  but  only  evidence  of  it,  and  therefore 
may  be  explained.  If  a  man  is  sick,  or  if  a  man  lives  three 
days  in  busmess,  and  the  rest  of  the  week  in  the  country,  this  ex- 
plains a  denial  at  any  other  house  or  lodging  at  any  other  part  of 
the  town,  sayins,  *  Gro  to  the  shop.'  On  the  other  hand,  it  is  not 
necessary,  in  order  to  constitute  a  denial  an  act  of  bankruptcy,  that 
the  bankrupt  should  have  given  orders  to  deny  any  particuhu-  per- 
son by  name :  if  he  rives  orders  to  be  denied  to  every  hody^  it 
includes  creditors,  and  is  a  keeping  the  house  within  the  meaning 
of  the  statute  *'  (h),  ^^  Although  an  authorized  denial  to  a  creditor, 
requiring  to  see  his  debtor,  is  the  most  usual  and  familiar  evidence 
of  beainning  (o  keep  house  within  the  meaning  of  the  statute,  it  is 
not  the  only  (i)  evidence  by  which  this  may  be  proved.  If  a  trador 
has  no  servant,  the  act  cannot  be  evinced  through  such  medium. 
In  that  case,  if  he  shuts  himself  up  in  his  house,  debarring  all 
access  to  it,  whereby  his  creditors  are  delayed,  an  act  of  bank- 
ruptcy is  established,  by  proof  of  his  bavins  done  so.  The  keep* 
ing  house,  in  the  statute,  does  not  apply  to  the  dwelling-house  cmly 
of  the  party ;  hence  (k)  closing  the  door  and  shutters  of  a  bank, 
although  the  banker  was  not  domiciled  there,  is  a  '  beginning  to 
keep  house.'  And,  generally,  if  a  trader  secludes  himself  in  his 
house  to  avoid  the  fair  importunity  of  his  creditors,  who  are  thus 
deprived  of  the  means  of  communicating  with  him,  he  begins  to 
keep  house  within  the  meaning  of  the  legislature,  and  commits  an 
act  of  bankruptcy  "  (/).  '^  The  denial  of  the  party  must  be  with  an 
intent  to  delay  creditors ;  therefore  being  denied,  when  sick  in  bed, 
or  engaged  in  company,  will  not  be  an  act  of  bankruptcy.'^  Bull. 
N.  P.  39,  40.  So  where  a  trader  desired  not  to  be  disturbed  at  his 
dinner,  denial  by  his  servant  to  a  creditor  was  holden  not  an  act  of 
bankruptcy  (m). 

In  a  case  where  it  appeared  that  the  creditor,  to  whom  the 
denial  was  supposed  to  have  been  given  by  the  plaintiff's  clerk,  had 
onl^  demanded  payment  of  a  debt,  but  had  not  asked  to  see  the 
plamtiff  personally,  and  that  the  clerk,  supposed  to  give  the  denial, 

(g)  Aisreed  in  AyJor  ▼.  HaU^  Palmer,  (*)  Cwmmimg  v,  BaUy^  6  Bingh.  363. 

325.  (/)  Per  Lord  Eilenborough,  C.  J.,  in 

(h)  Per  Lend   Mat^fUld,    C.    J.,    in  Dudley  y.  Vaughan,  1  Campb.  272.     See 

Bounds,  Hope  and  Byde^  Co.  B.  L.  5th  Bayly  v.  Sehofleld,  1  M.  &  S.  338,  end 

edit.  p.  94.  anie^  p.  200. 

(t)  Per   ZAtiledale,    J.,  in  Fisher   ▼.  (m)  Smith  y.  Currie,  3  Campb.  349. 
Boucher,  10  B.  &  C.  713. 
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had  no  specific  directions  for  giving  it,  it  was  holden,  that  such 
descial  did  not  amount  to  an  act  of  bankruptcy  (n).    A  person 
carrying  on  business  at  Warwick,  came  occasionally  to  London,  to 
make  purchases  for  his  trade,  and,  while  in  London,  was  frequently 
at  the  counting-house  of  €•,  with  whom  he  dealt,  and  where  other 
persons  were  in  the  habit  of  calling  upon  him :  it  was  holden,  that 
desiring  G.  to  deny  him  to  a  creditor,  whom  he  expected  to  call, 
and  concealing  himself  in  C.'s  house  when  the  creditor  called,  was 
an  act  of  bankruptcy.     Curteis  v.  Willeg^  1  Ry.  &  Moo.  58.     See 
RvsseU  V.  Belly  10  M.  &  W.  340.    In  Dickimon  v.  Foord,  Barnes, 
160,  it  was  holden,  that  keeping  house  with  intent  to  delay  credi- 
tors, without  an  actual  denial,  was  sufiicient;   but  in   Garret  v. 
Mauley  5  T.  R.  575,  a  difierent  rule  was  laid  down,  viz.  that  there 
must  be  an  actual  denial  to  a  creditor,  with  intent  to  delay  him ; 
and  Lord  KenyoUy  C.  J.,  said,  that  on  trials  in  cases  of  this  kind, 
the  question  had  always  been  asked,  whether  or  not  the  debtor  was 
denied  to  the  creditor.    So  in  Hawkes  v.  Saunders^  Co.  B.  L.  5tli 
edit.  p.  79,  it  was  holden,  that  an  order  to  be  denied,  without  an 
actual  denial,  was  not  sufficient  (10).    There  is  no  authority  to  show 
that  a  mere  direction  given  by  a  trader  to  his  servant  to  deny  him 
to  his  creditors  generally,  or  to  any  particular  creditor  by  name,  not 
followed  up  by' an  actual  denial,  or  by  any  other  act  which  is  evi- 
dence of  an  actual  beginning  to  keep  bouse,  is  an  act  of  bankruptcy. 
Hence  where  a  trader  under  apprehension  of  arrest,  gave  directions 
to  his  servant  to  deny  him,  in  case  A.,  a  sherifiTs  officer,  called ; 
it  was  holden  (o),  that  the  sheriffs  officer  not  having  called,  this  of 
itself  was  not  any  evidence  of  a  begiiming  to  keep  house.     But  if 
the  trader  gives  a  general  order  to  1^  denied,  and  is  denied  to  a  cre- 
ditor, it  is  sufficient  (p)y  although  the  object  of  the  trader  was  to  be 
denied  to  another  creditor,  and  not  to  the  person  who  called.     The 
denial  must  be  to  a  creditor  who  has  a  debt  due  to  demand  (a) ;  a 
denial  to  the  holder  of  a  security  payable  at  a  future  day,  wiD  not 
be  sufficient,  although  the  security  be  such  as  might  by  stat. 
7  Oeo.  I.  c.  81,  s.  1,  2,  have  been  proved  under  the  commission. 
But  denial  to  the  holder  of  a  bill,  on  the  morning  of  the  day  on 
which  it  becomes  due,  is  sufficient.      A.   being  in  bad  circum- 
stances (r)  on  the  evening  of  the  seventh  of  Januair,  expressed  his 
fears  to  his  clerk  that  he  should  not  be  able  to  pay  a  bUl  wnich  would 
become  payable  the  next  day,  and  desired  him  to  come  earlier 

(«)  Dudley  ▼.  Vaughan.   1  Campb.  271.  (v  )  Mueilow  v.  May,  1  Taunt.  479. 

See  Key  t.  8kaw,  8  Bingh.  320.  (a)  Bgp.  Levi,  7  Vin.  Abr.  61,  pL  14. 

(o)  Fieher  v.  Boueher,  10  B.  &  C.  705.  (r)  OoUeii  y.F^rtetmm,  2  T.  R.  59. 

J  10)  S.  P.  Per  Lee,  C.  J.,  ia  Jaekman  v.  Nightingale^  Bull.  N.  P.  40, 
that  therefore  it  was  neoessaiy  to  prove  that  the  person  denied  was 
a  creditor.  Lord  Camden,  C.  J.,  held,  that  being  aenied  to  one  who 
came  on  behalf  of  a  creditor  was  not  sufficient.     Green's  B.  L.  39, 
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than  usual  the  next  morning,  and  be  in  the  way,  and  in  case 
the  holder  of  that  bill  should  inquire  for  him,  to  deny  him. 
The  holder  of  the  bill  called  the  next  morning  before  nine  o'clock, 
and  presented  the  bill  for  payment,  when  the  clerk  said  that  his 
master  was  not  at  home.  In  the  course  of  the  da^,  A.  appeared  in 
public,  and  before  five  o'^clock  in  the  evening,  paid  the  bill.  The 
judge  directed  the  jury  to  find  for  the  plaintiff,  conceiving  that  the 
act  of  bankruptcy  was  complete  by  the  denial  of  a  creditor  with 
intent  to  delay  him.  Several  of  the  jury  suggested,  that,  by  the 
practice  of  merchants,  the  payer  of  the  biU  has  the  whole  of  the  day 
on  which  it  becomes  due,  tiU  five  o'clock,  to  pay  it  in.  However, 
upon  the  judge's  repeating  to  them  his  opinion,  the  jury  found  for 
the  plaintiff.  A  motion  was  made  for  a  new  trial  on  the  spx>und 
sueeested  bv  the  jury ;  and  a  question  was  nused,  whether  the  bill- 
holder  could  be  considered  as  a  creditor  until  after  the  expiration  of 
the  time,  which,  by  the  custom,  the  payer  had  to  discharge  it  in ; 
and  it  was  contended  also,  that  the  creditor  in  this  case,  supposing 
him  to  be  one  then,  could  not  be  said  to  have  been  delayed,  as  he 
had  been  punctually  paid  in  due  time,  and  could  not  have  protested 
the  bill  till  after  five  o^clock.  But  the  court,  approving  the  direc- 
tion of  the  judge,  refused  to  grant  a  rule. 

6.  Suffer  hifMelfto  be  arrested  for  any  debt  not  due. 
See  stat.  13  Eliz.  c.  7,  s.  1,  and  stat.  1  Jac.  I.  c.  15,  s.  2. 

7.  Yield  himself  to  priMOHn 

B.  was  arrested  for  28Z.,  and  although  he  had  money  sufficient  to 

Say  the  debt,  yet  chose  rather  to  go  to  prison,  in  oi-der,  as  he 
eclared,  to  force  his  creditors  to  come  to  a  composition.  Lord 
Talboty  C.,  held  this  to  be  an  act  of  bankruptcy ;  but  observed,  that 
if  there  had  not  been  an  intention  to  delay  creditors,  yielding  him- 
self to  prison  would  not  constitute  an  act  of  bankruptcy  (s). 

8.  Suff^er  himaelf  to  be  outlawed. 

An  outlawry  in  Ireland  does  not  make  one  a  bankrupt ;  nor  out- 
lawry here,  unless  it  be  with  intent  to  defraud  creditora.  Com. 
Dig.  Bankrupt,  C.  4. 

9.  Procure  hinuelf  to  be  arrested,  or  hie  goods,  money,  or  chattels,  to  be 

attached,  sequestered,  or  taken  in  execution. 

See  stat.  1  Jac.  I.  c.  15,  s.  2,  and  Clavey  v.  Hayley^  Ck>wp.  428. 

(«)  Bx  parte  Barton,  7  Vis.  Abr.  tit.  Cred.  and  Bankr.  61,  62,  pi.  15. 
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10>  11^  12.  Make,  or  cause  to  be  made,  either  within  this  realm  or  ehewhere* 
any  fraudulent  grant  or  conveyance  of  any  of  his  lands,  tenements,  goods* 
or  chattels,  or  make  any  fraudulent  surrender  of  his  copyhold  lands  or  tenc' 
ments,  or  make  any  fraudulent  gift,  delivery,  or  transfer  of  any  of  his 
goods  or  chattels  (1 1). 

If  a  trader,  in  contemplation  of  bankruptcy,  in  order  to  pay  even 
a  just  and  hon&jide  creditor,  or  one  who,  by  possibility,  may  become 
a  creditor,  viz.  a  surety  (^),  assigns  by  deed  all  («),  or  even  a 
part  (12)  of  his  effects  to  sudi  creditor,  the  deed  is  firaudulent  and 
consequently  an  act  of  bankruptcy  within  the  meaning  of  this 
clause  (a?).  And  the  same  rule  holds  if  the  assignment  be  to  some 
creditors,  but  in  total  exclusion  of  others.  If  aU  the  creditors  do 
not  concur,  the  deed  is  fraudulent  and  an  act  of  bankruptcy  (y). 
Hence  where  a  conveyance  bjr  deed  was  made  by  A.,  a  trader  (ar), 
of  all  his  effects,  as  a  security  to  B.,  who  had  agreed  to  become 
A.'s  banker,  and  to  answer  his  drafts,  for  the  purpose  of  enabling 
him  to  carry  on  his  trade,  subject  to  a  defeasance  on  his  paying  such 
sums  as  B.  might  advance,  with  a  covenant  that  on  failure  in  the 
performance  of  the  conditions,  B.  should  take  possession  of  the 
effects ;  the  conveyance  was  holden  to  be  fraudulent,  and  an  act  of 
bankruptcy,  although  the  transaction,  as  between  the  parties,  was 
fair,  and  for  a  good  and  valuable  consideration  ;  1st,  on  the  ground 
of  A.'s  remaining  in  possession  (13)  after  the  execution  of  the  deed, 
and  thereby  obtaining  a  false  credit;  and  2ndly,  on  the  ground  of  an 
undue  preference  having  been  given  by  the  deed  to  B.,  contrary  to 
the  spirit  of  the  bankrupt  laws,  which  anxiously  provide  for  an  equal 
distribution  of  the  estate  of  the  bankrupt  among  idl  his  creditors  (14). 

(i)  Basssls  Y.  Sm^sfm,  Doug.  88,  n.  III. ;  Bull,  N.  P.  40. 

(k)  WorteUy  y.  Demattos,  1  Burr.  467  ;  M  Bckhardt  v.  Wilson,  8  T.  R.  140. 

2  Kenyon,  218,  8.  C ;    WiUon  v.  Day,  2  (z)  Worsehy  v.  Demaiiotf  1  Burr.  467. 

B«r.  8t7.  B«t  see  Resd  v.  Wiimot,  7  Bingham,  577. 

(#)  Ex  parte  Fosrd,  died   by  Lord  decided  on  the  authority  of  Bdwards  v. 

MaufiM,  in  1  Burr.  477;  KetileY.  Ham-  Harden,  2  T.  R.  587 ;  and  see  aUo  Har- 

;  Middlesex  Sittings  after  H.  7  Geo.  tindale  y.  Booth,  3  B.  &  Ad.  498. 


(1 1)  A  bill  of  exchange  is  a  chattel^  within  the  meaning  of  these  words, 
the  fraudulent  delivery  or  transfer  of  which  will  constitute  an  act  of  bank- 
ruptcy. Gumming  v.  Baily,  6  Bingh.  363.  See  Lord  Tenterden's  com- 
ment on  this  clause  in  Cook  v.  Caldecott,  M.  &  Malk .  525. 

(12)  The  language  of  the  old  statute  was,  conveyance  of  his  lands, 
ftc.,  but  in  6  Geo.  IV.  c.  16,  the  words  are  ''conveyance  of  any  of  his 
lands,"  &c. 

(13)  The  circumstance  of  the  assignee  of  the  effects  not  taking  posses- 
sion is  only  evidence  of  fraud,  and  consequently  maj  be  explained.  Per 
Lord  Manifield,  C.  J.,  1  Burr.  484. 

(14)  The  principle  of  all  the  cases  is,  that  if  the  conveyance  to  a  parti- 
cular creditor  necessarily  prevents  the  property  of  the  trader  from  being 
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So  where  a  trader,  being  in  diatresBed  circumstanoes  (a),  executed 
a  deed  of  aasignment  of  all  his  estate  to  one  of  his  creditors,  purprnt- 
ing  to  be  a  security  for  an  unliquidated  sum,  without  delivering  any 
kind  of  possession,  except  giving  a  letter  of  attorney  to  his  own 
clerk,  (who  had  before  this  transaction  managed  his  a&irs,)  to  col- 
lect debts,  &c.,  the  assignment  was  holden  fraudulent  on  the  ground 
of  undue  prefer^ice,  and  there  not  being  any  alteration  of  posses- 
sion (15).  A  trader,  finding  his  circumstances  on  the  decline  (i), 
executed  at  midnight  a  bill  of  sale  of  aU  his  goods  (with  the  ex- 
cation  of  a  few  articles  to  the  amount  of  about  100/.)  to  some 
&voiuite  creditors,  in  trust  to  pay  them  their  full  debts,  leaving 
other  debts  to  the  amount  of  900/.  unprovided  for,  and  absconded 
the  next  morning ;  the  deed  was  holden  fraudulent,  for  the  interest 
which  was  excepted  in  the  assignment  was  too  minute  to  make  a  dif- 
ference. Where  a  deed  of  assignment  purporting  to  be  made  by  all 
three  partners  of  a  firm,  and  to  convey  all  their  personal  estate  in 
trust  for  the  benefit  of  creditors,  was  executed  by  one  of  them  only; 
it  was  holden  that  the  deed  operated  to  convey  the  (c)  share  of  the 
one  who  so  executed,  and  as  an  act  of  bankruptcy  by  Inm,  in  the  ab- 
sence of  any  thing  to  show  that  the  deed  was  delivered  as  an  escrow. 
N.  The  other  partners  did  not  execute  until  after  the  fiat  had 
issued. 

In  order  to  render  an  assignment  of  a  trader's  efiects  an  act  of 
bankruptcy,  it  must  be  shown  that  he  assigned  all  or  so  nearly  all 
his .  efiects  as  to  put  it  out  of  his  power  to  carry  on  the  trade  (cf ). 
It  is  incumbent  on  the  party  who  sets  up  an  act  of  this  description^ 
to  show  the  senend  situation  of  the  property  to  have  been  such,  that 
insolvency  (e)  would  have  been  the  efiect  of  the  transfer.  Whoever 
means  to  contend  that  by  executing  a  particular  deed  the  party  had 
committed  an  act  of  bankruptcy,  is  bound  to  make  that  out ;  and 
idien  the  deed  does  not  in  terms  purport  to  be  a  conveyance  of  the 
whole  of  the  property,  he  who  asserts  that  it  is  a  deed  whidi  does  so 
operate  is  bound  to  prove  that  it  is  so  (/).      But  where  a  trader 

(a)  WUaon  T.Day,  2  Burr.  827.  Cr.  M.  ft  R.  447;  6  Tynr.  196,  8,  €L; 

(b)  Compton  v.  Be4ft>rd,  1  BL  B.  362,  Chan  v.  Goble,  2  M.&Gr.  930 ;  3  Soott'i 
London  Sittinn  tfter  H.  T.  1762,  Lord  N.  B.  245. 
Mmufhld,  C.  J.  (e)  Wedge  t.  Neuffyn,  4  B.  &  Ad.  8S1. 

e)Boi0A«rT.llitni«Mi,llM.&W.128.  (/)  Per   Tmdal,  C.  J.,  in    Chmee   ▼. 

d)  Per  Parie,  B.,  Omr  t.  BwrdUa,  1       QobUt  2  M.  &  Or.  930 ;  3  ScoU'i  N.  R.  245. 


i: 


distributed  as  the  law  requires  in  cases  of  bankruptcy,  that  is  itself  an  act 
of  bankruptcy.     Per  Le  Bkme,  J.,  in  Newton  v.  Chtmtler,  7  East,  145. 

(15)  It  IB  observable  that  in  this  and  in  the  preceding  case  the  deed  was 
valid  as  between  the  parties ;  which  circumstance  was  aaverted  to  by  Lord 
Mansfield,  in  Wilson  v.  Bay,  where  he  said,  that  it  was  not  necessary  that 
the  deed  should  be  fraudulent  as  between  the  parties ;  it  was  sufficient  if  it 
was  a  fraud  on  the  creditors  generally. 
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aasigned  by  deed  all  his  property  in  trust  for  the  benefit  of  his 
crecbtors,  it  was  holden  (ff)  an  act  of  bankruptcy ;  for,  per  Parke^ 
B.,  "  It  is  dearly  settled,  that  if  the  necessary  consequence  of  a 
man*s  act  is  to  delay  his  creditors,  he  must  be  taken  to  intend  it. 
When  a  man  assigns  all  his  property,  and  puts  it  into  a  diflTerent 
course  of  distribution  from  what  the  bankrupt  laws  direct,  he  com- 
mits an  act  of  bankruptcy.'*^ 

The  circumstance  of  the  trader  being  at  the  time  of  the  convey- 
ance under  arrest,  at  the  suit  of  the  creditor  to  whom  the  con- 
veyance is  made,  will  not  vary  the  case  (A).  Where  a  trader 
bemg  in  insolvent  circumstances  (i),  in  consideration  of  a  loan 
of  120/.  without  interest,  assigned  one-third  part  of  all  his  effects 
to  the  lender,  who  was  his  brother,  and  within  two  days  after  the 
execution  of  the  deed,  the  trader  absconded :  it  was  holden,  that 
the  bill  of  sale  was  fraudulent,  on  the  ground  of  its  being  made  in 
contemplation  of  bankruptcy,  and  its  being  partial  and  unjust  to 
other  creditors.  So  where  a  trader,  in  insolvent  circumstances  (A), 
having  an  act  of  bankruptcy  in  contemplation,  and  being  threatened 
with  an  attachment  for  non-payment  of  money  under  a  decree  of 
the  Court  of  Chancery,  voluntarily  by  deed  assigned  a  lease,  part 
of  his  estate,  to  three  of  his  creditors,  (one  of  whom  had  lent  him 
money,  and  the  others  had  indorsed  notes  for  him,)  as  a  security 
for  the  payment  of  these  debts,  and  then  in  trust  for  himself;  the 
deed  was  holden  an  act  of  bankruptcy,  Ist,  As  a  fraud  upon  the 
creditor  under  the  decree,  who  might  have  claimed  the  benefit  of 
the  lease,  notwithstanding  the  assignment  was  for  a  valuable  con- 
sideration, on  the  authority  of  Twyne^s  case :  and  2ndly,  As  being 
a  voluntaxy  preference  contrary  to  the  general  policy  of  the  bank- 
rupt laws.  Where  a  trader,  being  arrested  for  debt  by  one  cre- 
ditor (Z),  executed  a  bill  of  sale  to  another  creditor  (who  had  been 
induced  to  give  a  bond  for  his  appearance  at  the  return  of  the  writ) 
of  aU  his  efiects,  for  the  purpose  of  paying,  in  the  first  instance,  the 
debts  due  to  both  the  creditors,  and  afterwards  the  overplus,  if  any, 
to  himself;  and  the  creditor,  to  whom  the  bill  of  sale  was  executed, 
took  possession  of  the  effects  the  day  after  the  execution  of  the 
deed,  on  which  day  the  trader  committed  an  act  of  bankruptcy  by 
keeping  house :  it  was  holden,  that  the  execution  of  the  bill  of  sale 
was  an  act  of  bankruptcy.  A  trader,  being  urged  by  the  importunity 
cyf  a  creditor,  executed  a  conveyance  of  lands  in  trust  to  sell,  and  to 

Ely  such  creditor,  with  a  further  trust  to  pay  debts  to  certain  re- 
tives,  in  order  to  give  them  an  undue  preference  in  contemplation 
of  bankruptcy :  it  was  holden,  that  the  deed  so  executed  was  an  act 

(f)  Stewart  ▼.  Moodjft  1  Cr.  M.  &  R.  (Q  Butcher  ▼.  JEof/o,  Doug.  294.    See 

777  ;  Siebert  v.  Spoemer,  1  M.  &  W.  714 ;  also  Law  ▼.  Simmer,  2  BL  R.  996,  which 

1 1^.  ft  Or.  1075.  is  not  inserted,  because  the  report  was 

(k)  Newton  ▼.  Ckantler,  7  East,  138.  questioned  in  HaseeU  v.  Simpeon,  Doug. 

(0  LMan  t.  Bartlet,  3  Wib.  47.  91,  92,  n. 

(i)  DewmT.  Watte,  Doug.  86. 
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of  bankruptcy  (m)  ;  but  that  the  deed  was  valid  so  far  as  related  to 
the  protection  of  the  urgent  creditor.  By  stat.  7  Geo.  IV,  c.  57, 
8.  82,  ''  if  any  prisoner  who  shall  file  his  petition  for  his  dischai^ 
under  that  act,  shall,  before  or  after  his  imprisonment,  being  in 
insolvent  circumstances,  voluntarily  assign  any  real  or  personal 
property  to  or  in  trust  for  any  creditor,  such  assignment  shall  be 
deemed  fraudulent  and  void  as  against  the  provisional  or  other 
assignee.^  The  word  ^Voluntarily''"  is  used  here  to  denote  either 
an  assignment  made  without  such  valuable  consideration  as  is  suffi- 
cient to  induce  a  party  acting  really  and  bond  fide  under  the  in- 
fluence of  such  consideration,  or  an  assignment  made  in  favour  of  a 
particular  creditor  spontaneously,  and  without  any  pressure  on  his 
part,  to  obtain  it.  Hence  where  A.,  beinff  distrained  on  for  rent 
arrear,  applied  to  one  creditor  to  advance  him  money,  who  refused 
unless  upon  security,  whereupon  A.  assigned  to  him  all  his  personal 
estate  in  trust  to  pay  him  and  other  creditors :  it  was  holden  not  a 
voluntary  conveyance  within  7  Geo.  IV.  c.  57,  s.  32.  Amell  v. 
Bean,  8  Bingh.  87.     See  Wainwrighi  v.  Clement,  4  M.  &  W.  385. 

A  trader,  knowing  himself  to  be  in  insolvent  circumstances  (n), 
and  being  under  arrest  in  execution,  at  the  suit  of  a  creditor,  exe- 
cuted a  bill  of  sale  of  all  his  goods  to  the  creditor,  for  the  purpose 
of  paying  his  debt,  with  a  reservation  of  the  surplus  to  himself;  it 
was  holden,  that  this  assimment,  although  executed  under  the  com- 
pulsion of  an  arrest,  was  fraudulenty  and  an  act  of  bankruptcy ;  the 
necessary  consequence  of  the  deed  being  to  prevent  the  bankrupt 
from  carrying  on  trade,  and  thereby  operating  as  an  injury  to  the 
other  creditors.  But  a  sale  by  a  trader  of  his  whole  stock,  with 
intent  to  abscond  and  carry  off  the  purchase  money  to  a  bona  fide 

Smrchaser  who  pays  the  fair  price  of  it,  in  ignorance  (o)  of  any 
raudulent  intention  of  the  seller,  is  not  an  act  of  bankruptcy.  So 
where  goods  were  sold  by  the  defendant  as  asent  of  B,,  in  contem- 
plation of  B.'s  bankruptcy,  for  the  purpose  of  raising  money  for  the 
benefit  of  the  defendant  and  B :  the  defendant  was  employed  to 
procure  purchasers,  the  goods  remaining  in  the  possession  of  B.  till 
delivered  to  the  purchaser  ;  it  was  holden  (jp),  that  such  sale  was 
not  an  act  of  bankruptcy  by  B.,  upon  the  ground  that  there  was  not 
a  delivery  of  any  goods  to  the  defendant,  and  so  far  as  the  question 
turned  upon  a  fraudulent  sale,  there  was  not  any  sale  which  was 
fraudulent  on  the  part  of  the  buyers.  So  a  deed,  by  which  F.,  one 
of  two  traders  in  partnership,  conveyed  his  separate  estate  to  trus- 
tees, for  the  joint  creditors  of  both,  the  joint  creditors  agreeing 
that  the  traders  should  continue  in  possession  of  their  stock,  and 
carry  on  their  business  with  a  view  to  retrieve  themselves ;  and 

^m)  Morgan  t.  Honefnan,  3  Taunt.  241.  S.  P. 

(n)  Newton  t.  Chantler,  7  East,  138.  (p)  Harwood  v.  Bartleit,  6  Bing^.  N. 

|BF(o)  Baxter  t.  Priiehardf   1  A.  &  E.  C.  61,  recognizing  Baxter  t.  Pritekard, 

456 ;  3  Nev.  &  M.  638 ;  Rote  v.  Hayeoci,  and  Roee  v.  Haifcoci,  ubi  eup, 
1  A.  &  E.  460,  n.;  3  Nev.  &  M.  644,  n.. 
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that  upon  their  -paying  4a,  6d.  in  the  pound  by  certain  instalments, 
they  should  receive  a  general  release :  it  was  holden  (9),  that  it  was 
not  an  act  of  bankruptcy ;  and  that  it  was  properly  left  to  the  jury 
tosay,  whether  the  deed  was  executed  bond  fide  to  enable  the  tradera 
to  retrieve  themselves,  or  was  executed  by  F.  >vith  intent  to  defraud 
his  separate  creditors. 

It  must  be  observed,  that  it  is  not  competent  to  those  persons 
who  have  signed  the  fraudulent  deed  (r),  or  to  those  who,  without 
executing,  have  assented  to  the  deed(«),  and  are  privies  to  the 
transaction,  to  set  it  up  as  an  act  of  bankruptcy.  A  commission 
was  sued  out  on  the  petition  of  A.  B.,  founded  on  an  act  of  bank- 
ruptcy in  December,  and  it  appeared,  that  in  the  preceding  October, 
the  bankrupt,  by  a  deed  to  which  A.  B.  was  a  party,  assigned  all 
his  property :  it  was  holden  {t),  that  the  assignees  (although  A.  B. 
was  not  one  of  them)  could  not  avail  themselves  of  this  deed  as  an 
act  of  bankruptcy  in  order  to  recover  money  subsequently  paid  by 
the  bankrupt,  inasmuch  as  the  creditors  represented  by  the  as- 
signees derived  all  their  rights  under  the  commission  from  the 
petitioning  creditor,  who  was  a  party  to  the  deed.  But  where  a 
conunission  of  bankruptcy  was  sued  out  on  a  fraudulent  deed,  upon 
the  petition  of  a  creditor  who  had  not  concurred  in  such  deed,  but 
who  was  chosen  assignee,  together  with  other  creditors  who  had 
concurred  and  were  privy  to  the  fraud  (u)  ;  it  was  holden,  that  it 
was  not  any  objection  to  an  action  brought  by  them  as  assignees 
for  the  recovery  of  part  of  the  bankrupt's  estate,  that  some  of  the 
assignees  had  concurred  in  the  fraudulent  deed,  the  petitioning 
creditor  not  having  so  concurred.  An  assignment  by  bankers, 
(then  in  failing  circumstances,  and  who  had  stopped  payment,)  of 
their  estate  and  effects  to  trustees  for  the  benefit  of  their  creditors, 
is  an  act  of  bankruptcy  (x),  although  the  assignment  be  made  merely 
for  the  purpose  of  making  an  act  of  bankruptcy ;  the  trustees  not 
being  privy  to  the  purpose  for  which  the  deed  was  made.  The 
reader  should  be  reminded  that  the  statute  1  &  2  Will.  IV.  c.  56, 
8.  42,  (ante,  p.  194,)  applied  to  concerted  commissions^  &c.  only,  and 
did  not  include  (y),  concerted  acts  of  bankruptcy.  But  see  as  to 
concerted  acts  of  bankruptcy,  the  stat.  5  &  6  Vict.  c.  122,  s.  8, 
{ante,  p.  194). 

A.  having  contracted  with  a  canal  company  to  build  works  on  the 
canal  (z)  as  their  engineer,  purchased,  with  money  advanced  by  the 


(f  )  AMott  ▼.  Burhagtj  2  Bingh.  N.  C. 
144. 

(r)  Ban^ord  t.  Barony  2  T.  R.  594,  n., 
dted  I7  SidoH,  C,  Bxp,  ^orcoiir/,  2Rose, 
213.  See  also  Protaer  t.  Smith,  Holt's 
N.  P.  C.  442,  and  Bxp.  Chne,  Mont.  & 
M <Aith.  399. 

(9)  Hiek9  Y.  Burfitt,  Winton  Lent  Ass. 
1812,  per  Chambrt,  J.,  4  Campb.  235,  n.; 
BtKk  T.  Gooeh,  ib.  232 ;  Gibb$,  C.  J.,  S.  P. 

VOL.  I* 


1  Holt's  N.  P.  C.  13,  8.  a  This  last  was 
the  case  of  a  petitioning  creditor. 

(t)  Tope  V.  Hoekin,  7  B.  &  C.  101. 

(tt)  Tappenden  t.  Burgeu,  4  East,  230 ; 
Jaeisan  v.  Irvin,  2  Campb.  49. 

(x)  Simpwn  t.  8ik$8,  6  M.  &  S.  295. 

(y)  Marthall  t.  Barkworth,  4  B.  &  Ad. 
508 ;  ante,  p.  194. 

(jr)  Manton  ▼.  Moore,  7  T.  R.  67. 
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company,  timber  and  other  articles  for  that  purpose,  which  w«e 
deposited  on  the  premises  of  the  company.      Being  considerably 
inaebted,  he  borrowed  of  the  company  a  further  sum  of  money  to 
pay  his  creditors  the  full  amount  of  their  debts,  and  as  a  security 
executed  a  bill  of  sale  of  his  effects,  which  were  then  lying  on  the 
premises  of  the  company,  and  delivered  them  by  the  delivery  of  a 
copper  halfpenny.     It  was  insisted,  that  the  bill  of  sale  was  frau- 
dulent, because  the  possession  remained,  to  all  appearance,  the 
same  after  as  before  the  conveyance,  and  the  bankrupt  continued 
to  gain  a  false  credit  as  the  owner  of  the  goods ;  but  the  court  held, 
that  possession  of  the  goods  having  been  delivered  to  the  company 
at  the  time  of  the  execution  of  the  bill  of  sale,  as  far  as  possesgiom 
under  these  circumstances  could  be  given^  the  deed  was  not  frau- 
dulent.    The  statute  does  not  require  that  the  conveyance  should 
be  made  in  contemplation  of  bankruptcy ;   it  is  sufficient  if  it  be 
made  voluntarily,  in  order  to  give  a  preference  to  particular  cre- 
ditors, to  the  prejudice  of  general  creditors  (a).     Formerly,  the  act 
of  bankruptcy  drew  the  line  of  separation  between  that  property 
which  might  be  disposed  of  by  the  bankrupt,  and  that  which  was 
vested  in  the  assignees ;   afterwards  it  was  established,  that  if  a 
trader,  in  contemplation  of  bankruptcy,  make  a  voluntary  disposi- 
tion of  his  property,  with  a  view  to  give  a  preference  to  a  particular 
creditor,  such  disposition  is  void.     This  doctrine  of  voluntary  pre- 
ference was  not  distinctly  laid  down  until  the  case  of  Harmon^ 
Assignee  of  Fordyce^  v.  Fisher^  in  1774,  Cowp.  117(J).      It  waa 
there  stated  in  terms  for  the  first  time ;  and  it  may  be  considered 
as  an  excrescence  on  the  bankrupt  laws  which  is  to  be  watched, 
and  not  extended  (c),  nor  to  be  acquiesced  in  unless  strictly  proved. 
The  cases  prior  to  Harman  y.  Fisher,  viz.  Alderson  v.  Temple, 
4  Burr.  2235,  and  Martin  v.  PewtresSy  4  Burr.  2477,  were  cases  of 
gross  fraud.     The  case  of  Harman  v.  Fisher  was  thjs : — ^Fordyce, 
at  five  o'^clock  in  the  morning,  just  going  to  commit  an  act  of  bank- 
ruptcy, ordered  his  servant  to  take  a  letter  containing  certain  bills 
to  a  creditor  in  discharge  of  a  debt,  and  in  the  letter  he  tells  the 
creditor  that  he  has  the  honour  to  show  him  that  preference  whidbi 
he  conceives  is  certainly  his  due.      About  an  hour  afterwards, 
Fordyce  absconded  and  went  to  France.     This  was  holden  to  be 
void.     Lord  Mansfield^  C.  J.,  observing,  that  this  was  done  ^^  pur- 
suant to  no  contract ;  in  performance  of  no  obligation ;  in  no  course 
of  dealing ;  without  the  privity  of  the  creditor,  or  call  on  his  part 
for  the  money,  and  without  the  probability  of  the  notes  being  de- 
livered before  an  act  of  bankruptcy  was  committed.*^    Then  followed 
the  case  of  Rust  v.  Cooper^  Cowp.  629,  where  it  was  expressly 

(a)  PuUing  ▼.  Tucker,  4  B.  &  A.  382,  May  14, 1739, 1  West.  C.  T.  H.  648. 
cited  by  Patteeon,   J.,   as   in  point  in  (e)  See  the  opinions  of  Parke,  J.,  and 
Boteherbjf  r.  Lancaster,  I  A,  ScE.  79,  Paiteton,  J.,  in   Morgan  ▼.  Brmdrtttf 

(b)  See  also  the  remarks  of  Loid  Chan-  5  B.  &  Ad.  296,  7,  to  this  efltect.  . 
cellor  Hardwieke,  in  Unwin  t.  Oroevenor, 
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Bteted,  that  the  goods  were  delivered  in  contemplation  of  bankruptcy, 
and  in  order  to  give  the  defendant  a  preference.  But  even  there. 
Lord  Mamsfidd  saySy  "  If  in  a  fair  course  of  business  a  man  pays  a 
creditor  wno  comes  to  be  paid^  notwithstandiog  the  debtor^s  know- 
ledge of  his  own  affiurs,  or  his  intention  to  br^ik,  yet,  being  a  fair 
transaction  in  the  course  of  business,  the  payment  is  good ;  for  the 
preference  is  there  got  consequentially,  and  not  by  design."  So  if  a 
creditor  call  for  payment  before  the  intention  of  voluntary  preference 
can  be  accomplished  (df),  it  is  sufficient  to  take  the  case  out  of  the 
rule.  So  a  transfer  of  property  made  under  the  apprehension  of  a 
prosecution  for  forgery,  is  valid  (e).  In  Poland  v.  Glyn^  2  D.  &  R. 
311,  and  4  Bingh.  22,  n.,  Abbott^  C.  J.,  told  the  jury,  that  the 
object  of  the  bankrupt  law  beinff  to  divide  the  whole  of  the  bank- 
rupt's property  equally  amoncst  his  creditors,  if  a  tradesman  found 
himself  in  such  a  situation,  that  in  the  judgment  of  any  reasonable 
man  a  bankruptcy  was  inevitable,  no  voluntary  payment  by  him 
could  be  good.  The  jury  found  for  the  plaintiff,  the  assignee  of 
bankrupt ;  and  the  court  refused  to  disturb  the  verdict ;  Bayley^  J., 
observing,  that  it  is  a  rule,  that  if  a  person  be  in  such  a  situation, 
that  he  must  be  presumed  to  think  bankruptcy  probable,  then  if  he 
makes  a  payment  with  a  view  to  put  one  creditor  in  a  better  situa- 
tion than  the  rest,  such  payment  cannot  be  supported.  But  see 
Flooh  V.  JoneSj  4  Bing.  20,  and  Fidgeon  v.  S/iarpe,  5  Taunt.  545 ; 
in  which  last  case,  Gibbs^  C.  J.,  says,  ^'  by  the  common  law,  he 
[a  trader]  may  pay  any  one :  the  general  effect  of  the  statutes  on 
the  subject  of  bankrupts,  is,  that  all  payments  made  before  bank- 
ruptcy are  legal  and  valid ;  but  a  certain  class  of  cases  has  arisen,  in 
which  certain  payments  have  been  supposed  to  be  made  in  fraud  of 
the  bankrupt  laws,  and  are  therefore  fraudulent  and  void.  But  I 
find  in  all  the  cases,  from  Fordyces  to  the  present,  the  fact  found, 
that  the  act  was  done  in  fraud  of  the  bankrupt  laws :  it  must  be  an 
act,  then,  not  only  that  in  effect  contravenes  the  bankrupt  laws, 
but  it  must  be  done  with  intent  to  contravene  them,  and  in  con- 
templation of  bankruptcy.  The  innocence  or  guilt  of  the  act  de- 
pends then,  on  the  mind  of  him  who  did  it ;  and  it  cannot  be  in 
fraud  of  the  bankrupt  laws,  unless  the  actor  meant  it  should  be  so."" 
And  in  the  concluding  part  of  the  same  opinion  the  C.  J.  Gtbbs 
thus  observes :  '^  The  court  agree  with  Lord  Mansiiehrs  doctrine  in 
Fardyce*s  case,  that  the  thing  must  be  intended  in  fraud  of  the 
bankrupt  laws.  The  contemplation  of  insolvency  is  one  step,  and 
affiirds  a  strong  presumption  towards  the  contemplation  of  baidc- 
ruptcy,  but  it  does  not  go  sdl  the  way." 

{d)  Bayie^  v.  Ballard,  1  Campb.  416.  N.  T.;  Mkhu  t.  Seaward,  Winton  Lent 

But  see  Cook  Y.Roffert,  7  Bingb.  446,  and  Ass.  1819;  Jffolroyd,  J.,  S.  P.    See  also 

foot,  p.  213.  Reed  and  othert  y.  Ayton,  1  Holt,  N.  P.  G. 

(e)  De  Tttttet  t.  Carroll,  1  Stark.  N.  503,  and  Arbouin  v.  Hanbury,  1  Holt, 

P.  C.  88 ;  Lord  Bllenborottffh,  C.  J.,  B.  B.  N.  P.  C.  575,  S„P. 
M.  T.  56  Geo.  III.,  8,  Con  motion  for 

p2 
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It  has  been  decided,  that  if  a  trader  being  in  insolvent  circum- 
stances, makes  a  voluntary  payment  to  a  creditor,  contemplating  at 
the  time  either  the  taking  the  benefit  of  the  insolvent  act,  or  his 
being  made  a  bankrupt ;  if  he  afterwards  petitions  for  relief  under 
the  insolvent  act,  the  assignees  under  his  insolvency,  or  if  he  after* 
wards  become  bankrupt,  the  assignees  in  bankruptcy  may  recover 
back  the  money  so  paid  (/). 

B.  a  bookseller  (^),  in  September,  1807,  applied  to  the  defendant, 
a  pawnbroker,  to  discount  three  bills  for  him,  which  he  had  drawn 
upon  C.  &  D.    The  defendant  gave  him  cash  for  them,  but  soon 
after  becoming  suspicious  of  B.'s  credit,  he  asked  him,  whether 
they  were  not  accommodation  bills :  B.  answered  that  they  were. 
The  defendant  then  required  some  security  to  be  put  into   his 
hands,  in  case  the  bills  should  not  be  paid  when  they  became  due. 
In  consequence  of  this  application,  B.  at  different  times,  between 
November  and  February,   deposited  with  the  defendant  various 
parcels  of  books  to  the  value  of  about  300/.  for  the  purpose  of  being 
sold  for  his  benefit,  if  the  bills  should  not  be  duly  honoured  by  the 
acceptors.     These  books  were  chiefly  brought  by  B.  in  a  hackney- 
coach  in  the  evening.      It  likewise  appeared  that  he  had  com- 
pounded with  his  creditors  two  or  three  years  before,  which  circum* 
stance  must  have  been  known  to  the  defendant  who  had  lent  him 
money  to  pay  the  stipulated  composition.     B.  committed  an  act  of 
bankruptcy  in  the  beginning  of  March,  and  the  commission  was 
sued  out  against  him  on  the  17th  of  that  month ;  the  biUs  then 
remaining  in  the  defendant's  hands  unsatisfied.     It  was  contended, 
on  the  part  of  the  plaintiff,   that  the   defendant   had  unduly 
obtained  possession  of  the  books  by  a  voluntary  preference.     Lord 
Ellenborough,     "  How  is  this  a  case  of  voluntary  preference  ?     The 
bankrupt  parted  with  the  books  upon  the  defendant's  importunity. 
The  bills  were  not  due,  but  the  bankrupt  was  liable  upon  them,  and 
the  defendant  had  a  right  to  ask  for  further  security.    The  defendant 
had  not  a  right  of  action  when  the  books  were  deposited  with  him ; 
but  the  bills  constituted  a  good  petitioning  creditor's  debt,  and 
might  have  afforded  him  the  means  of  compulsion.     Strictly,  only 
the  acts  of  a  trader  subsequent  to  his  bankruptcy,  are  void.     Pre- 
cedent acts  supposed  to  be  in  contemplation  of  bankruptcy  have 
likewise   been  invalidated;    but  this  is  an  excrescence  upon  the 
bankrupt  laws.     The  cases  upon  the  subject  have  gone  far  and  far 
enough,  and  I  am  not  disposed  to  give  them  any  extension.     If  the 
debt  had  been  due  here,  the  preference  certainly  would  not  have 
been  fraudulent.     It  wants  voluntariness^  in  which  the  fraud  con- 
sists.     The  consideration  upon  which  a  payment  made   to   an 
importunate  creditor  of  a  debt  actually  due  nas  been  allowed  to  be 
valid,  has  not  been  that  he  might  resort  to  a  suit  to  enforce  pay- 

(/)  Ogden  v.  StoM^  11  M.  &  W.  494. 

is)  Croiby  ▼.  Crouch^  2  Campb.  166 ;  11  East,  256. 
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meni,  but  that  his  demand  repels  the  presumption  that  the  bank- 
rupt upon  the  eve  of  bankruptcy  made  a  distinction  among  his 
creditors,  and  spontaneously  favoured  one  of  them  to  the  prejudice 
of  the  rest.  A  demand  of  further  security  for  a  debt  not  yet  due 
has  the  same  effect ;  and  in  neither  case  is  there  any  fraud  upon 
the  bankrupt  laws,  on  which  ground  alone  transactions  previous  to 
.bankruptcy  can  be  set  aside.'  Plainti£  nonsuited.  On  a  motion 
to  set  aside  the  nonsuit,  the  court  were  of  opinion,  that  the  deli- 
very of  the  ^oods  did  not  constitute  an  act  of  voluntary  preference, 
so  as  to  render  it  fraudulent  and  void ;  that  in  order  to  constitute 
such  voluntary  preference,  two  things  must  concur  :  first,  that 
the  delivery  should  be  voluntary  on  the  part  of  the  bankrupt ;  and, 
secondly,  that  at  the  time  of  such  delivery,  there  should  be  a 
contemplation  of  bankruptcy.  In  the  present  case,  the  proposition 
for  giving  further  security  came  from  the  creditor,  and  not  from 
the  bankrupt.  Hartshorn  v.  Slodden^  2  Bos.  &  Pul.  582,  was 
cited  as  in  point;  see  also  Smith  v.  Payne,  6  T.  B.  152.  So 
where  money  was  advanced  by  A.  to  B.  for  the  purpose  of  enabling 
B.  to  execute  an  order  for  the  E.  I.  Company  upon  an  agreement 
that  A.  should  receive  the  money  for  the  order,  and  repay  himself, 
and  A.  did  so  receive  it ;  this  was  holden  (A),  not  a  fraudulent  pre- 
ference; although  A.  knew  at  the  time  of  the  loan  that  B.  was 
inaolvent.  But  in  a  mixed  case,  in  which  the  debtor  had  an  object 
in  favouring  the  particular  creditor,  but  in  which  the  creditor  also, 
before  he  knew  of  such  a  disposition  on  the  part  of  the  debtor,  had 
urged  and  importuned  him  for  payment ;  and  payment  was  accord- 
ingly made;  the  judge  left  it  to  the  jury  whether  the  payment  were 
made  in  contemplation  of  bankruptcy,  and  under  fear  of  compulsion, 
or  voluntarily  :  and  the  jury  having  found  that  it  was  made  volun- 
tarily and  with  a  view  to  favoiu:  the  particular  creditor,  the  court  (i) 
refused  to  disturb  the  verdict.  ^^  The  proper  definition  (A)  of  a 
fraudulent  preference  is  a  voluntary  preference  moving  from  the 
bankrupt  in  favour  of  a  particular  creditor  and  in  contemplation  of 
bankruptcy.'"  A  creditor  obtains  a  preference  in  contemplation  of 
an  intended  deed  of  composition,  which  would  be  fraudulent  against 
the  creditors  under  that  deed ;  the  composition  going  off,  the  cre- 
ditor may*  hold  his  securities  against  a  commission  of  bankruptcy 
subsequently  issued,  and  not  contemplated  at  the  time  of  the  prefer- 
ence. Wheelwright  v.  Jackson^  5  Taunt.  1 09.  It  will  be  remarked, 
that  this  statute,  for  the  first  time,  makes  a  fraudulent  surrender  of 
copyhold,  and  also  a  fraudulent  gift,  delivery,  or  transfer  of  goods  or 
diattels,  an  act  of  bankruptcy,  although  such  gift,  &c.  be  not  by 

(A)  Hunt  ^.Mortimer,  10  B.  &C.  44.       trader  in  contemplation    of  bankruptcy, 
t)  Cook  Y.  Rofferff  7  Bingh.  438.  must  show,  not  merely  that  the  trader  ^ras 


i: 


[k)  Per  PtarJt€f  J.,  Morgan  t.  Brun-  inaohrent,  or  knew  that  he  waa  insolvent 

drettf  2  Ner.  &  Man.  287 ;  5  B.  &  Ad.  when  it  was  made,  hot  also  that  he  then 

289,  8,  C    A  party  who  seeks  to  avoid  a  contemplated   bankraptcy.     Atkinton  v. 

payment  or    transfer   of   goods,  on  the  Brindall,  2  Bingh.  N.  C.  225.    See  also 

gnNmd  that  it  was  voluntarily  made  by  a  2  Bingh.  N.  C.  444. 
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deed.  Under  stat.  1  Jac.  I.  c.  15,  s.  2,  a  fnoidulent  surrender  of 
copyhold  was  not  an  act  of  bankruptcy,  not  being  such  a  conyeyanee 
as  would  defeat  or  delay  creditors,  not  being  liable  either  to  a  fieri 
facias  or  elegit.  Exp.  Cockshott^  S  Bro.  Gh.  C.  502.  But  now  1^ 
stat.  1  &  2  Vict.  c.  110,  s.  11,  for  giving  judgment  creditors  m<»e 
effectual  remedies  against  the  real  and  personal  estate  of  their 
debtors,  the  sheriff  is  empowered  to  deliver  execution  of  all  landsy 
&&,  including  lands  and  hereditaments  of  copyhold,  or  customary 
tenure,  either  of  the  debtor  or  of  any  person  who  holds  in  trust  for 
the  debtor. 

By  stat.  6  Geo.  IV.  c.  16,  s.  4,  where  any  such  trader  shall,  after 
this  act  shall  have  come  into  effect,  execute  any  conveyance  or 
assignment,  by  deed,  to  a  trustee  or  trustees,  of  all  his  estate  and 
effects  for  the  benefit  of  all  the  creditors  of  such  trader,  the  execu- 
tion of  such  deed  shall  not  be  deemed  an  act  of  bankruptcy,  unless  a 
commission  issue  against  such  trader  within  six  calendar  months 
from  the  execution  thereof  by  such  trader.  Provided  that  such  deed 
shall  be  executed  by  every  such  trustee  within  fifteen  days  after  the 
execution  thereof  by  the  said  trader,  and  that  the  execution  by  such 
trader  and  by  every  such  trustee  be  attested  by  an  attorney  or 
solicitor;  and  that  notice  be  given  within  two  months  after  the 
execution  thereof  by  such  trader,  in  case  such  trader  reside  in  Lon- 
don or  within  forty  miles  thereof,  in  the  London  Gazette,  and  also 
in  two  London  daily  newspapers ;  and  in  case  such  trader  does  not 
reside  within  forty  miles  of  London,  then  in  the  London  Gazettey 
and  also  in  one  London  daily  newspaper,  and  one  provincial  newspa- 
per published  near  to  such  trader's  residence ;  and  such  notice  shall 
contain  the  date  and  execution  of  such  deed,  and  the  name  and  place 
of  abode  of  every  such  trustee,  and  of  such  attorney  or  solicitor. 

The  reader  should  be  reminded  that  all  the  preceding  acts  of 
bankruptcy  must  be  done  with  intent  to  defeat  or  delay  creditors, 
(see  stat.  6  Geo.  IV.  c.  16,  s.  3,  antey  p.  198,)  for  the  intent  is  the 
ingredient  which  the  acts  of  parliament  require  to  make  a  man  a 
bankrupt.     Per  Lord  Hardwicke,  C,  in  JExp,  HaU,  1  Atk.  201. 

13.  Lie  in  priaon  for  twenty-one  days.      14.    Or  hating  keen  arretted^ 

escape  out  qf  custody. 

By  stat.  6  Geo.  IV.  c.  16,  s.  6,  if  any  such  trader,  having  been 
arrested,  or  committed  to  prison  for  debt,  or  on  any  attachment  for 
non-payment  of  money,  shal],  upon  such,  or  any  other  arrest  or  com- 
mitment for  debt  or  non-payment  of  money,  or  upon  any  detentioB 
for  debt  lie  in  prison  for  twenty-one  days,  or  having  been  arrested, 
or  committed  to  prison  for  any  other  cause,  shaU  Tie  in  prison  for 
twenty-one  davs  after  any  detainer  for  debt  lodged  against  him,  and 
not  discharged,  or  having  been  arrested,  &c.,  shall  escape  out  of  pri- 
son or  custody,  every  such  trader  shall  be  deemed  to  have  thereby 
committed  an  act  of  bankruptcy,  from  the  time  of  such  arrest,  com- 
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mitment,  or  detention,  provided  that  if  any  such  trader  shall  be  in 
prison  at  the  time  of  the  commencement  of  this  act,  he  shall  not  be 
deemed  to  have  committed  an  act  of  bankruptcy,  by  lying  in  prison, 
until  he  shall  have  lain  in  prison  for  the  period  of  two  months. 

13.  The  day  on  which  the  arrest  is  made  is  to  be  included  in  the 
reckoning  (Q  (16) ;  and  the  period,  which  under  stat.  21  Jac.  1. 
c.  19,  s.  2,  was  two  lunar  months,  is  now  twenty-one  days.  But, 
if  there  is  not  a  continuing  imprisonment  from  the  time  of  the 
arrest,  then  the  intention  of  the  legislature  appears  to  have  been 
that  the  time  should  run  only  from  the  time  of  the  party^s  going 
to  prison,  and  not  from  the  arrest.  Hence  where  a  trader  was 
arrested  for  debt  on  the  4th  of  November  (m),  but  allowed  to  go  at 
large  nntil  the  8th,  when  he  returned  into  custody,  and  being 
afterwards  moved  into  the  King^s  Bench  prison,  lay  there  upwards 
of  two  months,  it  was  holden,  that  the  act  of  bankruptcy  which 
he  thus  committed,  had  reference  only  to  the  8th,  when  he  returned 
into  custody,  and  not  to  the  4th,  when  the  original  arrest  took 
place.  So  where  a  trader,  being  arrested,  put  in  bail  (n),  and 
afterwards  surrendered  in  discharge  of  his  bail,  and  continued  above 
two  months  in  prison,  it  was  holden,  that  he  was  a  bankrupt  only 
from  the  time  of  surrender,  not  from  the  time  of  his  arrest.  But 
where  sham  bail  was  put  in  before  a  judge  (o)  as  a  means  to  get  the 
trader  turned  over  to  the  prison  of  the  court,  and  he  was  accordingly 
surrendered  and  sent  there,  it  was  holden,  that  the  imprisonment  was 
to  be  computed  from  the  arrest ;  there  being  an  unbroken  imprison- 
ment from  the  time  of  the  arrest,  and  the  baiUng  being  considered  as 
a  mere  form  to  turn  the  bankrupt  over  from  one  custody  to  another. 
A  trader  was  surrendered  in  discharge  of  his  bail  on  the  1st  of  June, 
1818,  between  six  and  eight  o'clock  in  the  evening.  On  the  same 
day,  between  one  and  two  o'clock  in  the  afternoon,  a  writ  of  fieri 
facias  was  delivered  to  the  defendants,  who,  by  their  officer,  entered 
into  the  premises  of  the  bankrupt  and  seized  the  goods  ;  the  bank- 
rupt lay  m  prison  more  than  two  months  afterwards.  It  was  insisted, 
on  the  part  of  the  plaintiffs,  that  the  act  of  bankruptcy  having  been 
committed  on  the  same  day  that  the  goods  were  taken  in  execution, 
the  plaintiffi  must  in  law  be  considered  as  having  the  property  of  the 

I)  OloBimgion  t.  SawUm,  3  East,  407.  (o)  Roie  t.  Qreen,  1  Burr.  437,  stated 

m)  Barnard  t.  Palmer,  1  Campb.  509.      more  folly  poit,  p.  216. 
W)  Tribe  Y.  Webber,  Wflles,  464. 


I 


(16)  In  PeOew  v.  InhahitanU  of  Wwifwd^  9  B.  &  C.  144,  Lord 
Tenterdeny  C.  J.,  said^  that  one  rule  for  deciding  whether  a  piffticular 
day  should  be  considered  as  excluded  or  included  was,  that  when  a  compu- 
tation is  to  be  made  from  an  act  to  be  done  by  the  party,  the  day  of  doing 
the  act  shall  be  included,  but  not  otherwise.  See  nehh  v.  Fairmaner, 
3  M.  &  W.  473  ;  Taunff  v.  Hiffffon,  6  M.  &  W.  49  ;  and  see  Williams  v. 
Burge9$,  12  A.  &  E.  635 ;  4  P.  &  D.  443. 
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goods  vested  in  them  4urin^  the  whole  of  the  day,  because  there 
could  not  be  a  fraction  of  a  day.  But  Abbott^  C.  J.,  thought  there 
might,  and  nonsuited  the  plaintiife ;  and  the  court  afterwards,  on 
motion  to  set  aside  the  nonsuit,  concurred  (jp),  in  opinion  with  the 
chief  justice.  And  in  Godson  v.  Sanctuary,  4  A.  &  E.  255,  the 
court  took  into  account  the  fraction  of  a  day,  in  computing  the  two 
months  specified  in  the  81st  section.  The  trading  (q)  must  be 
before  the  imprisonment. 

Although  the  trader  is,  during  the  twenty-one  days,  in  a  pro- 
gressive course  of  committing  an  act  of  bankruptcy  (r),  yet  the  act  of 
bankruptcy  is  not  complete  until  the  expiration  of  the  twenty-one 
days,  and  consequently  a  commission  cannot  regularly  issue  until 
that  time  ;  for  in  order  to  obtain  it,  there  must  be  an  affidavit  that 
the  party  has  committed  an  act  of  bankruptcy.  The  property  of 
the  bankrupt  vests  in  the  assignees  by  relation  either  from  the  time 
of  the  arrest  (s)  or  the  going  to  prison,  as  the  case  may  be.  A 
sheriff's  officer  having  arrested  a  defendant  (who  was  dangerously 
ill)  on  mesne  process  in  his  own  house,  left  him  there  in  the  custody 
of  a  follower,  not  named  in  the  warrant,  until  he  was  recovered ; 
it  was  holden  (0»  that  this  was  such  a  legal  custody,  that  if  the 
imprisonment,  of  which  this  was  a  part,  were  continued  for  two 
months,  (now  twenty-one  days,)  it  would  constitute  an  act  of  bank- 
ruptcy. A  penalty  due  to  the  crown  for  smuggling  is  a  debt  within 
this  statute  (u). 


14.  Or  having  been  arrested,  shall  escape  out  of  custody, 

A.  having  been  arrested  for  debt  in  Kent,  on  the  31st  of 
March  (or),  was,  on  the  6th  of  May  following,  brought  up  by  a 
habeas  corpus^  in  order  to  be  turned  over:  on  the  road  to  the 
judges*  chambers,  A.  was  permitted  to  call  at  a  house  in  the  city  of 
London,  and  was  carried  thrice  to  a  judge^s  chamber  to  be  bailed, 
and  accordingly  was  bailed,  but  instantly  there  surrendered  by  his 
bail  in  discharge  of  themselves,  and  thereupon  committed  to  the 
King's  Bench  prison,  where  he  lay  above  two  months.  It  was  ad- 
judged, that  this  passing  through  another  county,  by  the  permission 
of  the  sheriff)  was  not  an  escape  within  the  meaning  of  this  act. 


(p)  ThoniM  and  another,  Auignett  of 
Houlbrooke,  t.  De»anges  and  another^ 
2  B.  &  A.  586.  See  also  Sadler  ▼.  Leigh, 
A  Campb.  197,  where  Lord  Bllenborough, 
C.  J.,  hekl»  that  when  the  execution  and 
act  of  bankruptcy  (a  denial  to  a  creditor) 
were  on  the  same  day,  it  was  open  to  in- 
quire which  had  the  priority;  and  in 
Saunderson  t.  Gregg,  3  Stark.  73,  S.  P. 
per  Abbott,  C.  J.  See  Letter  ▼.  Garland, 
15  Yes.  jun.  248,  Sir  W.  Grant,  M.  R. 


{q)  Erp.  Lynch,  Mont.  453. 

(r)  Gordon  v.  WiOnneon,  8  T.  R.  507. 

(»)  King  v.  Leith,  2  T.  R.  141.  See 
Moaer  v.  Newman,  6  Bingh.  556 ;  Ai^- 
gine  ▼.  M'Adatn,  3  Y.  &  J.  1. 

{t)  Steveni  v,  Jaekeon,  4  Campb.  164 ; 
6  Taunt.  106. 

(tf)  Cobb  T.  Sgmonda,  5  B.  &  A.  516 ; 
ID.  &R.  111. 

(*)  Rote  V.  Green,  1  Burr.  437. 
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15.  Filing  a  declaration  of  insolvency. 

By  8tat.  5  &  6  Vict.  c.  1 22,  s.  22  (y),  if  any  such  trader  shall  file  in 
the  office  of  the  Lord  Chancellor'^s  secretary  of  bankrupts,  a  declara- 
tion in  writing  (in  the  form  of  schedule  (D.),  hereunto  annexed), 
signed  by  such  trader,  and  attested  by  an  attorney  or  solicitor  that 
he  is  unable  to  meet  his  engagements,  every  sucn  trader  shall  be 
deemed  thereby  to  have  committed  an  act  of  bankruptcy  at  the  time 
of  filing  such  declaration,  provided  a  fiat  in  bankruptcy  shall  issue 
against  such  trader  within  two  months  from  the  filing  of  such  decla- 
ration, and  a  copy  of  such  declaration,  purporting  to  be  certified  by 
the  said  secretary  or  his  clerk  as  a  true  copy,  shall  be  received  as 
evidence  of  such  declaration  having  been  filed.  And  now,  by  stat. 
7  &  8  Vict.  c.  96,  s.  41,  the  Lord  Chancellor  shall  have  power; 
upon  petition  made  to  him  in  writing  by  any  trader  who  shall  have 
filed  a  declaration  of  insolvency  in  manner  and  form  prescribed  by 
the  statute  in  that  case  made  and  provided  relating  to  bankrupts, 
and  upon  payment  of  the  like  sum  as  is  payable  upon  the  granting  a 
fiat  upon  the  petition  of  a  creditor,  to  be  carried  to  and  applicable 
to  the  purposes  of  the  account  in  the  Bank  of  England,  intituled 
**  The  Secretary  of  Bankrupts  Account  ;^  to  issue  a  fiat  in  bank- 
ruptcy against  such  trader,  and  to  authorize  the  prosecution  thereof 
in  the  court  of  bankruptcy  in  London,  or  in  any  district  court  of 
bankruptcy;  and  that  it  shall  be  lawful  for  such  court  so  authorized 
as  aforesaid,  upon  the  application  of  such  trader,  and  upon  proof  of 
the  trading  and  of  the  filing  of  such  declaration,  or  upon  the  appli- 
cation of  any  creditor  or  creditors  of  such  trader  to  such  amount  as 
by  the  said  statute  required  for  a  petitioning  creditor's  debt,  and 
upon  proof  of  the  matters  requisite  to  support  a  fiat  issued  upon  the 
petition  of  a  creditor,  to  make  the  adjudication  of  bankruptcy  under 
such  fiat;  and  all  further  proceedings  under  such  fiat  shall  be  thence- 
forth prosecuted  and  carried  up  in  like  manner  as  if  such  fiat  had 
been  issued  and  adjudicated  upon  on  the  petition  of  a  creditor  of 
the  bankrupt. 

16.  Payinff  money  or  gimng  security  to  the  persons  who  struck  the  docket. 

By  stat.  6  Geo.  IV.  c.  16,  s.  8,  if  any  such  trader  shall,  after 
docket  struck,  pay  to  the  person  or  persons  who  struck  the  same, 
or  any  of  them,  money,  or  eive  or  deliver  to  any  such  person  any 
satisfaction  or  security  for  his  debt,  or  any  part  thereof,  whereby 
such  person  may  receive  more  in  the  pound  than  other  creditors, 
such  payment,  gift,  delivery,  satisfaction  or  security,  shall  be  an  act 
of  bankruptcy  ;  and  if  any  commission  shall  have  issued  upon  the 
docket  so  struck,  the  Lord  Chancellor  may  either  declare  such  com- 
mission to  be  valid,  and  direct  the  same  to  be  proceeded  in,  or  may 
order  it  to  be  superseded ;  and  a  new  commission  may  issue,  and 

^)  Thit  leetion  lirtniDy  lepetlt  the  d  Geo.IY.  c.  16, 1.6. 
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sach  commission  may  be  supported,  either  by  proof  of  such  last- 
mentioned  or  any  other  act  of  bankruptcy :  and  every  person  so 
receiving  such  money,  rift,  delivery,  satisfaction,  or  security  as 
aforesaid,  shall  forfeit  his  whole  debt,  and  also  renay  or  deliver  up 
such  money,  &c.,  or  the  full  value  thereof,  to  suw  persons  as  the 
commissioners  shall  appoint,  for  the  benefit  of  the  creditors.  See 
JEx  parte  Paxtoriy  16  V  es.  463. 

The  words  "creditors,'"  here  means  the  creditors  entitled  to 
receive  dividends  under  the  bankruptcy  in  the  ordinary  way,  and 
the  property  to  the  payment  gift  or  delivery  of  which  the  section 
IS  meant  to  relate,  is  property  which  forms  the  subject  of  distribu- 
tion under  the  particular  fiat  (z). 

17.  Creditor  fiUng  affidavit  of  debt. 

In  place  of  the  enactments  in  s.  8,  of  stat.  1  &  2  Vict.  c.  110,  by 
which  a  trader  who  neglected  to  pay,  secure,  or  compound  for  a 
debt  within  twenty-one  days  after  affidavit  of  debt  filed,  was  to  be 
deemed  to  have  committed  an  act  of  bankruptcy ;  the  stat.  5  &  6  Vict, 
c.  122,  s.  11  (a),  enacts,  that  if  any  creditor  of  any  trader  within 
the  meaning  of  this  or  any  other  statute  relating  to  bankrupts  now 
or  hereafter  to  be  in  force,  shall  file  an  affidavit  in  the  court  autho- 
rized as  hereinafter  provided  to  act  in  the  prosecution  of  fiats  in 
bankruptcy  in  the  district  (to  be  described  as  hereinafter  men- 
tioned) in  which  such  debtor  shall  reside,  or  in  the  court  of  bank- 
ruptcy, if  such  debtor  shall  not  reside  in  any  such  district,  in  the 
form  specified  in  schedule  hereunto  annexed  (A.)  No.  1,  of  the  truth 
of  his  debt,  and  of  the  debtor  as  he  verily  believes  being  such 
trader  as  aforesaid,  and  of  the  delivery  to  such  trader  personally  of 
an  account  in  writing  of  the  particulars  of  his  demand,  with  a  notice 
thereunder  requiring  immediate  payment  thereof  in  the  form  i^>e- 
cified  in  the  schedule  (A.)  No.  2,  it  shall  be  lawful  for  the  court  in 
which  such  affidavit  shall  be  filed,  as  the  case  may  be,  to  issue  a  sum- 
mons in  writing  in  the  form  specified  in  the  schedule  (A.)  No.  3,  call- 
ing upon  such  trader  to  appear  before  such  court,  and  stating  in  such 
summons  the  purpose  for  which  such  trader  is  called  upon  by  such 
summons  to  appear  as  hereinafter  provided.  By  section  12,  upon  the 
appearance  of  any  such  trader  so  summoned,  the  court  shall  require 
tne  trader  to  state  whether  or  not  he  admits  the  demand  of  such 
creditor  so  sworn  to,  or  any  or  what  part  thereof,  and  if  the  trader 
admits  the  demand  or  any  part  of  it,  to  reduce  such  admission  into 
writing,  in  a  form  prescribea  by  the  act;  which  admission  the  trader 
is  required  to  sign,  and  the  same  is  then  to  be  filed  in  the  court ; 
and  tne  court  sludl  allow  the  trader  upon  his  appearance,  to  make  a 
deposition  on  oath  in  writing  under  his  hand,  to  be  filed  in  the 
court,  in  the  form  prescribed,  that  he  verily  believes  he  has  a  good 
defence  to  the  said  demand,  or  to  some  and  what  part  thereof. 

{m)  Bsp.  Smiik,  3M.  D.  &  D.  144.  («)  Sm  Arp.  C»nit,3  M.  D.  &D.  79. 
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18.  Debtor  not  attefiding  mmmons,  or  attending  and  not  admitting  demand, 
or  deponng  to  a  good  defence^  and  not  paying  securing  or  compounding 
for  tiueh  demand  within  fourteen  days. 

By  stat.  5  &  6  Vict.  c.  122,  s.  13,  if  any  such  trader  so  summoned 
as  aforesaid  shall  not  come  before  such  court  at  the  time  appointed, 
(having  no  lawful  impediment  made  known  to  and  proved  to  the 
satisfaction  of  the  court  at  the  said  time  and  allowed,)  or  if  any 
such  trader  upon  his  appearance  to  such  sununons  as  aforesaid,  or 
at  any  enlargement  or  adjournment  thereof  (as  the  case  may  be) 
shall  refuse  to  admit  such  demand,  and  shall  not  make  a  deposition 
in  the  form  hereinbefore  mentioned  that  he  believes  he  has  a  good 
defence  to  such  demand,  then  and  in  either  of  the  said  cases  if 
such  trader  shall  not  within  fourteen  days  after  personal  service  of 
such  sunmions,  or  within  such  enlarged  time  as  may  be  granted  to 
him  in  that  behalf,  pay  secure  or  compound  for  such  demand  to 
the  satisfaction  of  such  creditor,  or  enter  into  a  bond  in  such  sum, 
and  with  two  sufficient  sureties  as  such  court  shall  approve  of,  to 
pay  such  sum  as  shall  be  recovered  in  any  action  which  shall  have 
w&i  brought  or  shall  thereafter  be  brought  for  the  recovering  of 
the  same,  together  with  such  costs  as  shaU  be  given  in  such  action, 
every  such  trader  shall  be  deemed  to  have  committed  an  act  of 
bankruptcy  on  the  fifteenth  day  after  service  of  such  summons,  pro- 
vided a  fiat  in  bankruptcy  shall  issue  against  such  trader  within  two 
months  from  the  filing  of  such  affidavit. 

19.  Signing  an  admission  of  demand,  and  not  paying  tendering  securing  or 

compounding  for  the  same  within  fourteen  days. 

By  stat.  5  &  6  Vict.  c.  122,  s.  14,  if  any  such  trader  so  sum- 
moned as  aforesaid,  upon  his  said  appearance  shall  sign  an  admission 
of  such  demand  in  the  form  aforesaid,  and  shaU  not  within  fourteen 
days  next  after  the  filing  of  such  admission  pay  or  tender  and  offer 
to  pay  to  such  creditor  the  amount  of  such  demand,  or  secure  or 
compound  for  the  same  to  the  satisfaction  of  the  creditor,  every 
such  trader  shall  be  deemed  to  have  committed  an  act  of  bank* 
tnptcy  on  the  fifteenth  day  after  the  filing  of  such  admission,  pro- 
vided a  fiat  in  bankruptcy  shall  issue  against  such  trader  within  two 
months  from  the  filing  of  such  affidavit. 

20.  Admitting  apart  of  demand  and  not  paying  or  tendering  or  securing 
or  confounding  for  it,  and  as  to  residue  not  making  deposition  of  a  good 
defence  to  it,  or  paying  securing  or  compounding  for  it. 

By  stat.  5  &  6  Vict.  c.  122,  s.  15,  if  any  such  trader  so  sum- 
moned as  aforesaid,  shall  upon  his  said  appearance  sign  an  admis- 
sion for  part  only  of  such  demand  in  the  form  aforesaid,  and  shall 
not  make  a  deposition  in  the  form  hereinbefore  required  that  he 
believes  he  has  a  good  defence  to  the  residue  of  such  demand,  then 
and  in  such  case  if  such  trader  as  to  the  sum  so  admitted  shall  not 
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within  fourteen  days  next  after  the  filing  of  such  admission  pay  or 
tender  and  offer  to  pay  to  such  creditor  the  sum  so  admitted,  or  secure 
or  compound  for  the  same  to  the  satisfaction  of  such  creditor,  and  as 
to  the  residue  of  such  demand  shall  not  within  fourteen  days  after 
personal  service  of  such  summons,  or  within  such  enlarged  time  as 
may  be  granted  to  him  in  that  behalf,  pay  secure  or  compound  for 
the  same  to  the  satisfaction  of  such  creditor,  or  enter  into  a  bond 
in  such  sum,  and  with  two  sufficient  sureties  as  such  court  shall 
approve  of,  to  pay  such  sum  as  shall  be  recovered  in  any  action 
which  shall  have  been  brought  or  shall  hereafter  be  brought  for  the 
recovery  of  the  same,  together  with  such  costs  as  shall  be  given  in 
such  action,  every  such  trader  shall  be  deemed  to  have  committed 
an  act  of  bankruptcy  on  the  fifteenth  day  after  service  of  such  sum- 
mons, provided  a  fiat  in  bankruptcy  shall  issue  against  such  trader 
within  two  months  from  the  filing  of  such  affidavit. 

By  sect.  16,  a  refusal  to  sign  the  admission  shall  be  deemed  a 
refusal  to  admit  the  demand. 

By  sect.  17,  a  properly  attested  admission  of  debt,  signed  out  of 
court,  shall,  when  filed,  be  of  the  same  force  as  if  signed  by  a  trader 
on  his  appearance  in  court  under  summons. 

21.  Filing  petition  for  discharge  in  Insolvent  Court, 

By  stat.  1  &  2  Vict.  c.  110,  s.  39,  the  filing  of  the  petition  of 
every  person  in  actual  custody,  who  shall  be  subject  to  the  laws 
concerning  bankrupts,  and  who  shall  apply  by  petition  to  the  s^d 
court  for  his  discharge  from  custody,  according  to  this  act,  shall  be 
accounted  and  adjudged  an  act  of  bankruptcy  from  the  time  of 
filing  such  petition ;  and  any  fiat  in  bankruptcy  issuing  against 
such  person^  and  under  which  he  shall  be  declared  bankrupt  before 
the  time  appointed  by  the  said  court,  and  advertised  in  the  Gazette^ 
for  such  prisoner  to  be  brought  up  to  be  dealt  with  according  to 
this  act,  or  at  any  time  within  two  calendar  months  from  the  time 
of  making  any  such  order  as  aforesaid,  shall  have  the  effect  of 
divesting  the  real  and  personal  estate  and  effects  of  such  person  out 
of  the  said  provisional  assignee :  provided  always,  that  the  filing  of 
such  petition  shall  not  be  deemed  an  act  of  bankruptcy,  unless  such 
person  be  so  declared  bankrupt  before  the  time  so  advertised  as 
aforesaid,  or  within  two  calendar  months  as  aforesaid ;  but  that 
every  such  order  shall  be  good  and  valid  notwithstanding  any  fiat  in 
bankruptcy  under  which  such  person  shall  be  declared  bankrupt 
after  the  time  so  advertised,  and  after  the  expiration  of  such  two 
calendar  months. 

22.  Not  paying  securing  or  compounding  for  a  judgment  debt. 

In  addition  to  the  foregoing  acts  of  bankruptcy  the  stat.  5  &  6 
Vict.  c.  122,  s.  20,  enacts,  that  if  any  plainti£f  shall  recover  judg- 
ment in  any  action  personal  for  the  recovery  of  any  debt  or  money 
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demand  in  any  of  her  Majesty's  oourts  of  record  against  any  such 
trader,  and  shall  be  in  a  situation  to  sue  out  execution  upon  such 
judgment,  and  there  be  nothing  due  from  such  plaintiff  by  way  of  set 
off  against  such  jud^ent ;  and  if  such  trader  shall  not  within  fourteen 
days  (17)  after  notice  in  writing  personally  served  upon  him,  requir- 
ing immediate  payment  of  such  judgment  debt,  pay  secure  or  com- 
pound for  the  same  to  the  satisfaction  of  such  plaintiff,  he  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy  on  the  fifteenth 
day  after  service  of  such  notice:  provided  always,  that  if  such 
execution  shall  in  the  meantime  be  suspended  or  restrained  by 
any  rule  order  or  proceeding  of  any  court  of  justice  having 
jurisdiction  in  tiiat  behalf  no  further  proceeding  shall  be  had  on 
such  notice,  but  that  it  shall  be  lawful  nevertheless  for  such 
plaintiff,  when  he  again  shall  be  in  a  situation  to  sue  out  execution 
on  such  judgment,  to  proceed  again  by  notice  in  manner  before 
directed. 

23.    Disobeying  order  of  a  court  of  equity y  or  in  bankruptcy  or  lumiey, 

for  payment  qf  money* 

By  Stat.  5  &  6  Vict.  c.  122,  s.  21,  if  any  decree  or  order  shall  be 
pronounced  in  any  cause  depending  in  any  court  of  equity,  or  any 
order  shall  be  made  in  any  matter  of  bankruptcy  or  lunacy  against 
any  such  trader,  ordering  such  trader  to  pay  any  sum  of  money,  and 
such  trader  shall  disobey  such  decree  or  order  the  same  having  been 
dnly  served  upon  him,  the  person  entitled  to  receive  such  sum  under 
sucli  decree  or  order^  or  interested  in  enforcing  the  payment  thereof 
pursuant  thereto,  may  apply  to  the  court  by  which  the  same  shall  have 
been  pronounced  to  fix  a  peremptory  day  for  the  payment  of  such 
money,  which  shall  accordingly  be  fixed  by  an  order  for  that  purpose ; 
and  if  such  trader  beinff  personally  servea  with  such  last-mentioned 
order  fourteen  days  before  the  day  therein  appointed  for  payment  of 
such  money  shall  neglect  to  pay  the  same,  he  shall  be  deemed  to 
hav^e  committed  an  act  of  bankruptcy  on  the  fifteenth  day  after  the 
service  of  such  order. 

Bankruptcy  of  Joint  Stock  Compamea, 

The  Stat  7  &  8  Vict.  c.  Ill,  (5th  September  1844,)  after  reciting 
that  it  is  expedient  to  extend  the  remedies  of  creditors  against  the 
property  of  such  joint  stock  companies  or  bodies  as  thereinafter 
mentioned  when  unable  to  meet  their  pecuniary  engagements,  and  to 
fSusilitate  the  winding  up  of  their  concerns ;  and  that  it  might  also 
be  for  the  benefit  of  the  public  to  make  better  provision  for  discovery 

(17)  These  days  are  to  be  reckoned  exclusive  of  the  first  and  inclusive 
of  the  last  day,  unless  the  last  dav  shall  happen  to  fall  on  a  Sunday,  &c., 
in  which  case  that  day  also  shall  be  reckonea  exclusively.  General  order 
in  bankruptcy,  Nov.  12,  1842.    No.  43. 
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of  the  abuses  that  may  have  attended  the  formation  or  management 
of  the  aflUrs  of  any  such  companies  or  bodies,  and  for  ascertaining 
the  causes  of  their  failure ;  enacts,  that  if  any  commercial  or  trading 
company  now  or  at  any  time  hereafter  incorporated  by  charter  or 
act  of  parliament,  or  any  company  or  body  of  persons  now  or  at  any 
time  hereafter  associated  together  for  any  commercial  or  trading 
purposes,  and  to  which  any  privilege  or  privileges  or  power  or 
powers  shall,  before  or  after  the  passing  of  this  act,  have  been 
granted  under  the  authority  of  the  stat.  7  will.  IV.  &  1  Vict.  c.  73, 
or  any  commercial  or  trading  companv  or  body  which  by  the  said 
statute  is  to  be  considered  as  subsistmg,  and  to  be  subject  to  the 
provisions  of  the  said  statute  in  manner  therein  mentioned,  or  any 
company  or  body  of  persons  now  or  at  any  time  hereafter  associated 
together  for  any  commercial  or  trading  purposes,  and  registered 
either  provisionally  or  completely  under  the  provisions  of  any  act 
passed  or  to  be  passed  in  the  present  session  of  parliament,  for  the 
registration  and  regulation  of  joint  stock  companies  (z)  or  any  joint 
stock  company  now  existing  and  comprehended  within  the  definition 
therein  contained  of  a  joint  stock  company,  shall  commit  any  act 
which  by  this  act  is  to  be  deemed  an  act  of  bankruptcy  on  the  part 
of  any  such  company  or  body,  a  fiat  in  bankruptcy  may  issue  agaonst 
such  company  or  body  by  the  name  or  style  of  the  said  company  or 
body,  upon  the  petition  of  any  creditor  or  creditors  of  such  company 
or  body  (whether  a  member  or  members  of  such  company  or  body  or 
not),  to  such  amount  as  is  now  by  law  requisite  to  support  a  fiat 
in  bankruptcy ;  and  the  court  authorized  to  act  in  the  prosecution  of 
such  fiat,  and  aU  persons  acting  under  such  fiat,  may  proceed 
thereon  in  like  manner  as  against  other  bankrupts,  subject  always  to 
the  provisions  hereinafter  made. 

By  sect.  2,  the  bankruptcy  of  any  such  company  or  body  in  its 
corporate  or  associated  capacity,  as  the  case  may  be,  shall  not  be  con- 
strued to  be  the  bankruptcy  of  any  member  of  such  company  or  body 
in  his  individual  capacity. 

By  sect.  4,  if  any  such  company  or  body  shall,  by  virtue  of  a  re- 
solution to  be  duly  passed  in  that  behalf  at  a  board  of  directors  of 
such  company  or  body  duly  summoned  for  that  purpose,  file  or 
cause  to  be  filed  in  the  office  of  the  Lord  Chancellor's  secretary  of 
bankrupts  a  declaration  in  writing,  in  the  form  specified  in  the 
schedule  (A.)  No.  1,  hereunto  annexed,  that  the  said  company  or 
body  is  unable  to  meet  its  ensaffements,  and  also  a  minute  of  sndi 
resolution  in  the  form  specified  in  the  said  schedule  (A.)  No.  2, 
such  declaration  and  minute  of  resoluticm  respectively  being  under 
the  common  seal  of  such  company  or  body,  and  if  such  company  or 
body  have  no  common  seal,  then  signed  by  the  chairman  of  the 
board  of  directors  who  was  present  at  the  passing  of  such  resolu- 
tion, and  in  either  case  such  declaration  and  minute  of  resolution 

(r)  The  act  here  refened  to  is  stat.  7  &  8  Vict,  c  110. 
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being  respectively  attested  by  the  attorney  or  aoKcitor  of  the  said 
company  or  body  for  the  time  being,  every  such  company  or  body 
•hall  be  deemed  thereby  to  have  committed  an  act  of  banlmiptcy  at 
the  time  of  filing  such  declaration,  provided  a  fiat  in  bankruptcy  shall 
iaaoe  against  such  company  or  body  within  two  calendar  months 
firam  the  filing  of  such  declaration  ;  and  a  copy  of  such  declaration 
and  minute  of  resolution  respectively,  purporting  to  be  certified  by 
the  said  secretary,  or  his  clerk,  as  a  true  copy,  shall  be  received  as 
evidence  of  such  declaration  and  minute  of  resolution  respectively 
having  been  filed  by  such  company  or  body,  and  that  upon  such 
evidence  being  given,  and  upon  proof  by  the  attesting  witness  of 
the  sealing  or  signature,  as  Uie  case  may  be,  of  the  said  declaration 
and  minute  of  resolution,  no  further  evidence  shall  be  required  of 
the  said  act  of  bankruptcy* 

By  sect.  5,  if  any  plaintiff  shall  recover  judgment  in  any  action 
peiBonal  for  the  recovery  of  any  debt  or  money  demand,  in  any  of 
her  Majesty's  courts  of  record,  against  any  such  company  or  body, 
or  against  any  person  duly  authorized  to  be  sued  as  the  nominal 
defendant  on  behalf  of  such  company  or  body,  and  shall  be  in  a 
situation  to  sue  out  execution  upon  such  judgment,  and  there  be 
nothing  due  from  such  plaintiff  by  way  of  set-off,  or  which  may  be 
legally  set  off  against  such  judgment,  and  such  company  or  body 
shall  not,  within  fourteen  days  after  notice  in  writiog,  served  upon 
the  said  company  or  body,  by  service  of  the  same  on  a  chief  clerk 
or  secretary  or  registrar  of  the  said  company  or  body,  or  (if  there 
be  no  officer  of  such  denomination)  on  any  director  of  the  said 
company  or  body,  personally,  or  by  the  same  having  been  left  at  the 
heaa  office  for  the  time  being  of  such  company  or  body,  requiring 
immediate  payment  of  such  judgment  debt,  pay,  secure,  or  com- 
poimd  for  the  same  to  the  satisfiustion  of  such  piainti£^  such  com- 
pany or  body  shall  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy on  the  fifteenth  day  after  service  of  such  notice :  provided 
always,  that  if  such  execution  shall  in  the  meantime  be  suspended 
or  restrained  by  any  rule  order  or  proceeding  of  any  court  of  jus- 
tice having  jurisdiction  in  that  behalf,  no  further  proceeding  shall 
be  had  on  such  notice,  but  that  it  shall  be  lawful  nevertheless  for 
such  plaintiff,  when  he  shall  again  be  in  a  situation  to  sue  out 
execution  on  such  judgment,  to  proceed  again  by  notice  in  manner 
before  directed. 

By  sect.  6,  if  any  decree  or  order  shall  be  pronounced  in  any 
cause  depending  in  any  court  of  equity,  or  any  order  shall  be  made 
in  any  matter  of  bankruptcy  or  lunacy  against  any  such  company 
or  body,  or  against  any  person  duly  authorized  to  be  sued  as  the 
nominal  defendant  on  behalf  of  such  company  or  body,  ordering  any 
sum  of  money  to  be  paid  by  such  company  or  body,  and  such  com- 
pany or  body  shall  disobey  such  decree  or  order,  the  same  having 
been  served  upon  such  company  or  body,  by  service  of  the  same  on 
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a  chief  clerk  or  secretary  or  registrar  of  the  said  company  or  body, 
or  (if  there  be  no  officer  of  such  denomination)  on  any  director  of 
the  said  company  or  body  personally,  or  by  the  same  having  been 
left  at  the  head  office  for  tne  time  being  of  such  company  or  body, 
the  person  entitled  to  receive  such  sum  under  such  decree  or  order, 
or  interested  in  enforciag  the  payment  thereof  pursuant  thereto, 
may  apply  to  the  court  by  which  the  same  shall  have  been  pro- 
nounced, to  fix  a  peremptory  day  for  the  payment  of  such  money, 
which  shall  accordingly  be  fixed  by  an  order  for  that  purpose  ;  and 
if  such  company  or  body,  being  served  in  manner  aforesaid  with 
such  last-mentioned  order  fourteen  days  before  the  day  therein  ap- 
pointed for  payment  of  such  money,  shall  neglect  to  pay  the  same, 
such  company  or  body  shall  be  deemed  to  have  committed  an  act  of 
bankruptcy  on  the  fifteenth  day  after  the  service  of  such  order. 

By  sect.  7,  if  any  creditor  or  creditors  of  any  such  company  or 
body  to  such  amount  as  is  now  by  law  requisite  to  support  a  fiat 
shall  file  an  affidavit  or  affidavits  in  any  of  her  Majesty's  superior 
courts  of  law  at  Westminster,  that  such  debt  or  debts  is  or  are 
justly  due  to  him  or  them  respectively  from  the  said  company  or 
body ;  and  that  such  company  or  body,  as  he  or  they  verily  believe, 
is  a  commercial  or  trading  company,  or  body  incorporated  or  asso- 
ciated as  aforesaid,  as  the  case  may  be,  and  shall  sue  out  of  the 
same  court  a  writ  of  summons  against  such  incorporated  company, 
or  against  any  person  duly  authorized  to  be  sued  as  the  nominal  de* 
fendant  on  behalf  of  such  associated  company  or  body,  as  the  case 
may  be,  and  serve  a  chief  clerk  or  secretary  or  registrar  of  such  inh 
corporated  or  associated  company  or  body,  as  the  case  may  be,  or 
(if  there  be  no  officer  of  such  denomination)  any  director  of  the 
said  company  or  body,  personally,  with  a  copy  of  such  summons,  if 
such  company  or  body  shall  not^  within  one  calendar  month  after 
service  of  such  summons,  pay  secure  or  compound  for  sueh  debt  or 
debts,  to  the  satisfaction  of  such  creditor  or  creditors,  or  make  it 
appear  to  the  satisfaction  of  one  of  the  judges  of  the  court  oat  of 
which  such  writ  of  summons  shall  issue  that  it  is  the  intention  of 
such  company  to  defend  the  action  upon  the  merits,  and  within  one 
calendar  month  next  after  service  of  such  summons  cause  an 
appearance  or  appearances  to  be  entered  to  such  action  or  actioBS 
in  the  proper  court  or  courts  in  which  the  same  shall  have  been 
brought,  every  such  company  or  body  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  from  the  time  of  the  service  of  such 
summons. 

By  sect.  8,  it  shall  be  lawful  for  the  assignees  of  the  estate  and 
effects  of  any  such  company  or  body  to  maintain  any  action  suit  or 
other  proceeding  against  any  person  or  persons  (whether  a  member 
or  members  of  such  company  or  body  or  not)  to  recover  any  debt  or 
demand  on  behalf  of  the  said  company  or  body  against  such  person 
or  persons,  and  for  any  person  or  persons  to  prove  or  claim  under 
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tbe  fiat  agiunst  such  company  or  body  such  debt  or  demand  as  may 
be  due  to  him  or  them  (whether  a  member  or  members  of  such 
company  or  body  or  not)  on  the  balance  of  accounts  between  him  or 
them  and  the  said  company  or  body :  provided  (sect.  9)  that  no 
claim  or  demand  which  any  member  of  any  such  company  or  body 
may  have  in  respect  of  his  share  of  the  capital  or  joint  stock 
thereof,  or  of  any  dividends,  interest,  profits,  or  bonus  payable  or 
^)portionable  in  respect  of  such  share^  shall  be  capable  of  being  set 
off,  either  at  law  or  in  equity,  against  any  demand  which  the  assig- 
nees of  the  estate  and  effects  of  such  company  or  body  may  have 
against  such  member  on  account  of  any  other  matter  or  thing  what- 
soever, but  all  proceedings  in  respect  of  such  matter  or  thing  may 
be  carried  on  as  if  no  claim  or  demand  existed  in  respect  of  sucn 
capital  or  joint  stock,  or  of  any  dividends,  interest,  profits,  or  bonus 
payable  or  apportionable  in  respect  thereof. 

By  sect.  10,  no  action,  suit,  or  other  proceeding  by  any  creditor 
or  creditors  of  any  such  company  or  body  shall,  so  far  as  concerns 
or  may  be  necessaiy  for  the  recourse  of  such  creditor  or  creditors 
against  the  person,  property,  or  effects  of  any  member  or  members 
thereof  for  the  time  being,  or  any  former  member  or  members 
thereof,  be  deemed  to  prejudice  or  in  any  manner  affect  the  right 
of  such  creditor  or  creaitors  to  sue  out  or  prosecute  a  fiat  against 
such  company  or  body,  or  his  or  their  right  to  prove  or  claim  under 
any  fiat  against  such  company  or  body  any  debt  or  demand  remain- 
ing unsatisfied;  and  that  no  such  fiat,  or  proof  or  proceeding  there- 
under, shall  be  deemed  to  prejudice  or  m  any  manner  aircct  the 
right  of  any  creditor  or  creditors  of  such  company  or  body  to 
institute  or  maintain  any  action,  suit,  or  other  proceeding,  so  far 
as  concerns  or  may  be  necessary  for  the  recourse  of  such  creditor 
or  creditors,  against  the  person,  property,  or  effects  of  any  member 
or  members  thereof  for  the  time  being,  or  any  former  member 
or  members  thereof:  provided  always,  that  nothing  herein  con- 
tained shall  prevent  remedy  against  copartners :  provided  also,  that 
no  execution  in  respect  of  any  debt  or  demand  proveable  under  the 
fiat  against  any  such  company  or  body  adjudged  bankrupt  shall  be 
issued  against  the  person,  property,  or  effects  of  any  member  or 
members  for  the  time  being  of  such  company  or  body,  or  any  former 
member  or  members  thereof,  until  aft^r  such  debt  or  demand  shall 
have  been  proved  under  such  fiat,  nor  shall  any  such  execution  be 
issued  after  the  appointment  of  a  receiver  in  manner  hereinafter 
mentioned,  without  leave  of  the  high  Court  of  Chancery. 

By  s.  11,  the  law  and  practice  in  bankruptcy  now  in  force  shall 
extend,  so  far  as  the  same  may  be  applicable,  to  this  act,  and  to 
fiats  in  bankruptcy  issued  by  virtue  of  this  act,  and  to  all  proceed* 
ings  under  such  fiats,  save  and  except  as  may  be  otherwise  directed 
by  this  act. 

By  stat.  7  &  8  Vict.  c.  113,  s.  98,  every  company  of  more  than 
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six  jpersoDB  carrying  on  the  trade  or  business  of  bankers  in  England 
shall  be  deemed  a  trading  company  within  the  provisions  of  the  stat. 
7  &  8  Vict.  c.  111. 

Bankruptcy  ofpertcM  hamng  privilege  of  ParUament. 

By  stat.  6  Geo.  IV.  c.  16,  s,  9,  if  any  such  trader  having  privi- 
lege of  parliament,  shall  commit  any  of  the  aforesaid  acts  of  bank- 
ruptcy, a  commission  of  bankruptcy  may  issue  against  him,  but  he 
shall  not  be  subject  to  be  arrested  or  imprisoned  during  the  time 
of  such  privilege,  except  in  cases  hereby  made  felony. 

By  sect.  10,  if  a  creditor  of  a  trader,  having  privilege  of  parlia- 
ment to  the  amount  required  to  support  a  commission,  shall  file  an 
affidavit  in  any  court  of  record  at  Westminster,  that  such  debt  is 
due  to  him,  and  that  such  debtor  is,  as  he  verily  believes,  such 
trader,  and  shall  sue  out  of  the  same  court  a  sunmions  against  such 
trader,  and  serve  him  with  a  copy,  if  such  trader  shall  not,  within 
one  calendar  month  after  personal  service  of  such  summons,  pay, 
secure,  or  compound  for  such  debt  to  the  satisfaction  of  such  cre- 
ditor, or  enter  into  a  bond  in  such  sum,  and  with  two  sufficient 
sureties,  as  any  of  the  iudges  of  the  court  out  of  which  such 
summons  shall  issue  shall  approve  of,  to  pay  such  sum  as  shall  be 
recovered  in  such  action,  together  with  costs,  and  within  one 
calendar  month  next  after  personal  service  of  such  summons  cause 
an  appearance  to  be  entered  to  such  action  in  the  proper  court 
in  which  the  same  shall  have  been  brought,  every  such  trader 
shall  be  deemed  to  have  committed  an  act  of  bankruptcy,  from  the 
time  of  the  service  of  such  summons,  and  any  creditor  or  creditors 
of  such  trader  to  such  amount  as  aforesaid  may  sue  out  a  commis- 
sion against  him,  and  proceed  thereon  in  like  manner  as  against 
other  bankrupts. 

By  sect.  11,  an  act  of  bankruptcy  will  be  conunitted  by  traders 
having  privilege  of  parliament,  who  disobey  the  order  of  any  court 
of  equity,  or  in  bankruptcy,  or  in  lunacy,  for  the  payment  of  money 
after  service  and  peremptory  day  fixed. 

By  stat.  62  Geo.  III.  c.  144,  s.  1,  whenever  a  commiasion  of 
bankrupt  shall  issue  and  be  awarded  against  any  person  beins  a 
member  of  the  House  of  Commons,  and  he  shall  be  found  and  de* 
dared  a  bankrupt  under  the  same,  such  member  shall  be  aod  remain 
during  twelve  calendar  months  from  the  time  of  the  issuing  thereof 
incapable  of  sitting  and  voting  in  the  House  of  Commons,  unleas 
within  the  said  period  such  commission  shall  be  superseded,  or  imless 
within  the  same  period  the  creditors  of  such  member  proving  their 
debts  under  the  commission  of  bankruptcy,  shall  be  paid  or  satisfied 
to  the  full  amount  of  their  debts  under  tlie  commission :  provided 
always  that  such  of  the  debts,  if  any,  as  shall  be  dieputed  by  such 
bankrupt,  if  he  shall  within  the  time  aforesaid  enter  mto  a  bond  or 
bonds  m  such  sum  or  sums  with  two  sufficient  securities  to  be 
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approred  by  the  eommiasioners  to  pay  such  sum  or  sums  of  money 
as  shall  be  recovered  in  any  action,  suit,  or  other  proceedings  in  law 
or  equity  eonceming  such  debts,  together  with  such  costs  as  shall 
be  given  in  the  same,  shall  be  considered  for  the  purpose  of  this  act 
as  paid  or  satisfied.  And  by  sect.  2,  if  the  said  commission  is  not 
within  twelve  calendar  months  from  the  issuing  thereof  superseded, 
nor  the  debts  satisfied  in  manner  aforesaid,  then  the  commissioners 
must  immediately  after  the  expiration  of  twehe  calendar  montiis 
from  the  issuing  of  the  commission,  certify  the  same,  as  the  case 
may  be,  to  the  speaker,  and  thereupon  the  election  of  such  member 
18  void,  and  the  speaker  is  to  issue  a  new  writ. 

V.  Of  the  Petitioning  Creditor's  Debt. 

By  stat.  5  &  6  Viet.  c.  122,  s.  9,  the  amount  of  the  debt  or  debts 
of  any  creditor  or  creditors  petitioning  for  a  fiat  in  bankruptcy 
shall  hereafter  be  as  follows,  that  is  to  say,  the  single  debt  of  suen 
creditor,  or  of  two  or  more  persons  being  partners,  petitioning  for 
the  same  shall  amount  to  50/.  or  upwards,  and  the  debt  of  two 
creditors  so  petitioning  shall  amount  to  70/.  or  upwards,  and  the 
debt  of  three  or  more  creditors  so  petitioning  shall  amount  to  100/. 
or  upwards ;  and  that  every  person  who  has  given  credit  to  any 
trader  upon  valuable  consideration  for  any  sum  payable  at  a  certain 
time,  which  time  shall  not  have  arrived  when  such  trader  committed 
an  act  of  bankruptcy,  may  so  petition  or  join  in  petitioning  as  afore- 
said, whether  he  shall  have  had  any  security  in  writing  for  such  sum 
or  not. 

A  second  commission  issued  against  a  trader  before  a  former 
has  been  disposed  of  is  a  nullity  (z)  ;  inasmuch  as  there  is  nothing 
npaa  which  it  can  operate,  all  the  bankrupt's  property  being  vested 
in  the  assienees  under  the  first  commission.  So  a  third  commissi<m 
issued  against  a  trader  who  has  not  paid  any  dividend  under  a  first 
and  second  commission,  is  a  nullity  (a).  But  in  these  cases  there 
must  have  been  an  assignment  (b)  under  the  first  commission. 

Bystat.  6Geo.IV.c.l6,8.16,  any  creditor,  whose  debt  issuffioient 
to  entitle  him  to  petition  against  all  the  partners  of  any  firm,  may  pe- 
tition for  a  commission  against  one  or  more  partners  of  such  firm ; 
and  every  commission  issued  upon  such  petition  shall  be  valid,  although 
it  does  not  include  all  the  partners  of  such  firm ;  and  commissions 
against  two  or  more  persons  may  be  superseded  as  to  one  or  more 
without  afiecting  the  rest.  By  sect.  17,  in  cases  of  a  second  or 
other  commission  being  issued  against  any  other  member  of  such 
firm,  the  Chancellor  may  direct  such  commission  to  be  proceeded  in 
separately,  or  in  conjunction  with  the  first  conunission.     By  sect.  19, 

(z)  Tin  ▼.  fFUwrn,  7  B.  &  C.  684.  9iher§,  Astignnt,  8fe.  v.  NiehoUi,  B.  R.  M 

(«)  JP^ler  T.  Coster,  10  B.  &  C.  427,      T.  3  WBl.  IV.  S.  P. 
nooguzmg  TUl  t.  WUtom.    See  also  JVe/-  (b)  PhiUips  v.  Hopwood,  1  B.  &  Ad. 

9on  T.  Cherrill,  8  Bing^.  316 ;  Baglty  md      619. 
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no  commission  shall  be  deemed  invalid  by  reason  of  any  act  of 
bankruptcy  prior  to  the  debt  of  the  petitioning  creditor,  provided 
there  be  a  sufficient  act  of  bankruptcy  subsequent  to  such  debt.  If 
the  debt,  as  against  the  bankrupt  (c),  amount  to  the  sum  required, 
it  is  sufficient,  though  the  creditor  should  have  acquired  it  for  less ; 
as  where  the  debt  (amounting  to  100/.)  consisted  of  notes  payable 
by  the  bankrupt  to  other  persons,  who,  before  the  act  of  bank- 
i^ptey*  had  indorsed  them  to  the  petitioning  creditor  upon  his 
paying  10^.  in  the  pound  for  them :  it  was  holden,  that  tnis  debt 
was  capable  of  supporting  the  conunission.  If  a  creditor  to  the 
amount  required  before  an  act  of  bankruptcy  (d)y  receives,  after 
notice  of  the  bankruptcy,  a  part  of  his  debt  so  as  to  reduce  it  under 
100/.,  he  is  not  precluded  from  suing  out  a  commission;  because 
the  part  payment  of  the  debt  was  illegal,  and  cannot  be  retained ; 
consequently,  the  original  debt  remains  in  force  to  support  the  com- 
mission. But  interest  accruing  before  the  act  of  bankruptcy  cannot 
be  added  to  the  principal  sum  due  on  a  bill  of  exchange  so  as  to 
constitute  a  good  petitioning  creditor's  debt,  unless  interest  be  re- 
served on  the  face  of  the  biU ;  for  where  it  is  not  so  reserved,  the 
interest  forms  no  part  of  the  debt,  but  is  only  in  the  nature  of 
damages  (e).  So  where  the  petitioning  creditor's  debt  had  been  re- 
duced below  the  amount  required  (/),  by  a  bill  drawn  by  the  bank- 
rupt on  a  person  who,  not  having  any  effects  of  the  bankrupt, 
refused  to  accept  it,  the  original  debt  was  considered  as  still  in 
force,  and  sufficient  to  support  the  commission.  A  commission 
issued  at  the  instance  and  request  of  the  bankrupt  is  good  (g)  in 
a  court  of  law.  In  order  to  prove  the  petitioning  creditor's  debt  (A), 
the  assignees  relied  on  an  entry  in  the  bankrupt's  books  (i),  made 
some  months  before  the  act  of  bankrupty,  wherein  it  was  stated  that 
the  bankrupt  was  indebted  to  the  petitioning  creditor  in  more  than 
200/. ;  but  there  was  not  any  evidence  that  the  debt  continued  down 
to  the  time  of  the  bankruptcy ;  but  Lord  JEllenborough,  C.  J.,  held, 
that  the  debt  being  proved  to  have  once  existed,  its  continuimce 
would  be  presumed. 

Taking  a  security  of  a  higher  nature  (A),  after  the  bankruptcy, 
for  a  debt  of  an  inferior  nature,  contracted  before,  does  not  so  far 
extinguish  the  original  debt  as  to  prevent  the  creditor  from  suing  a 
commission  upon  it ;  as  in  the  case  of  a  bond  taken  for  a  simple 
contract  debt.  Bankers'  notes  payable  on  demand  held  by  a  cre- 
ditor of  the  bankers,  if  not  sufficient  before  demand  made  to  con- 
stitute a  good  petitioning  creditor's  debt  (/),  do  not  extinguish  the 
prior  debt  due  from  the  bankers. 

(c)  Ex  parte  Lee,  1  P.  Wm8.  782.  (ff)  Shaw  v.  William,  1  Ry.  &  Moo.  19, 

(d)  Mann  v.  Shepherd,  6  T.  R.  79.  (h)  Jackwn  v.  7mii|  2  Campb.  48. 

(e)  Cameron  y.  Smith,  2  B.  &  A.  305.  (•)  Sec  Ewer  ▼.  Preeton,  C.  T.  H.  378. 
(/)  Bickerdike  v.  Bollman,  1 T.  R.  405,  {k)  Ambroee  v.  Clendon,  Sir.  1042,  tnd 

said  to  be  an  excepted  case,  the  principle  of      Ca.  Temp.  Hard.  267. 

which  is  not  to  be  extended.    See  Lafitte         {I)  Simpeon  t.  Sikee,  6  M.  &  S.  295. 

V.  Slatter,  6  Bingh.  626. 
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A  creditor  of  an  insolvent  trader  may,  after  the  debtor's  discharge 
under  the  53  Geo.  III.  c.  102,  take  out  a  conunission  of  bankruptcy 
against  him ;  and  his  debt,  although  included  in  the  insolvent's 
schedule,  will  be  a  sufficient  petitioning  creditor  s  debt  (m)  ;  for  the 
Insolvent  Debtors  Act  does  not  contain  any  provision  wluch  extin*. 
guishes  the  debt. 

A,  a  trader  (n),  before  he  commits  any  act  of  bankruptcy,  draws 
a  promissory  note  for  2002.,  payable  to  B.  or  order,  then  A.  com- 
mits an  act  of  bankruptcy,  and  afterwards  B.  indorses  the  note  over 
to  C,  who  is  the  petitioning  creditor ;  it  was  holden,  per  totam 
curiam,  that  he  may  well  be  so,  for  the  200/.  was  a  debt  due  from 
the  bankrupt  before  he  committed  the  act  of  bankruptcy,  to  some 
person,  viz.  to  B. 

If  two  persons  exchange  acceptances,  and  before  the  bills  are 
mature  one  of  the  acceptors  commits  an  act  of  bankruptcy,  there  is 
Dot  such  a  debt  due  from  him  to  the  other  as  will  sustain  a  commis^ 
sion,  before  the  other  has  paid  his  own  acceptance  (o). 

The  debt  of  the  petitioning  creditor  must  be  a  legal  debt ;  hence 
the  assignee  of  a  bond  cannot  be  a  petitioning  creditor  (p).  It  has 
been  holden  that  a  simple  contract  debt,  though  of  above  six  years' 
standing,  will  be  sufficient  (9)  ;  for  though  the  statute  of  limitations 
takes  away  the  remedy,  it  does  not  destroy  the  debt ;  but  it  is  very 
doubtful  whether  this  position  can  now  be  supported  (r).  Husband 
^ititled  to  a  debt  in  right  of  his  wife  as  executrix,  cannot  alone  be 
the  petitioning  creditor ;  and  the  plaintiff  assignee  was  nonsuited, 
because  the  wife  was  not  made  a  petitioner  with  him  (s).  Neither 
can  husband  alone  be  the  petitioning  creditor  in  respect  of  a  debt 
composed  partly  of  a  sum  due  to  him  in  his  own  right,  and  partly  of 
a  sum  due  to  his  wife  dum  sola  (t).  The  petitioning  creditor's  debt 
cannot  be  supported,  when  consisting  of  several  creditors,  one  of 
whom  is  an  infant  (u).  Where  the  debt  is  due  to  a  partnership,  it 
must  appear  that  all  the  partners  to  whom  it  is  due  concur  in  the 
proceeding.  Hence  a  commission  issued  on  the  petition  of  one 
only  of  two  partners  to  whom  a  joint  debt  is  due,  cannot  be  sup- 
ported (x).     But  one  of  two  executors  may  be  a  good  petitioning 


(m)  Jellu  V.  Mountford,  4  B.  &  A.  256. 

(n)  Antm.  C.  B.  2  Wils.  135. 

(o)  Sarrait  y.Atutin,  4  Taixnt.  200. 

(p)  MtdHeot*9  case,  in  Ch.  Str.  899, 
per  Lord  Macelafieldj  C.,  in  Bx  parte  Lee, 
I  P.  Wms.  783,  S.  P. 

(9)  Qftantoei  v.  England,  5  Burr.  2628, 
adopting  the  opinion  of  Eyre,  C.  J.,  in 
Swayne  t.  Wallinger,  Str.  746;  but  see 
JEsp.  Seare,  and  Exp.  Dewdnay,  15  Yes. 
498,  and  Rsp.  Rofey,  2  Rote,  245,  where 
it  was  holden,  that  a  debt  upon  which  the 
ftatnte  of  hmitationa  had  attached,  was  not 


proveable  under  a  commission  of  bank- 
ruptcy ;  and,  that  the  dividends  paid  upon 
such  a  debt  should  be  refunded.  See  also 
Gregory  v.  HurrUl,  5  B.  &  C.  341. 

(r)  See    Middleton   v.    Mucklow,    10 
Bingh.  401,  and  the  cases  cited  in  n.  (9). 

(«)  Master  7.  Winter,  at  the  JiOndon 
Sittings,  before  Lord  Hardwicke,  Davies 
292,  293,  and  2  Montagu,  129. 

(/)  Bunuey  v.  George,  1  M.  &  S.  176. 

(u)  Exp,  Morton,  1  Buck.  42. 

\x)  BuckkmdY, Newemne  lTaunt.477 
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ereditor  for  a  commissioii  against  a  debtor  of  their  testator  (y). 
A  debt  due  from  a  partneralup  will  support  a  s^iarate  oominia* 
aioR  (z).  So  will  a  debt  contracted  before  Uie  party  entered  into 
trade  (a).  A  debt  due  to  an  attorney  for  his  bill  of  oosts^  althou^ 
a  bill  haia  not  beens^ed  and  deliveiHsd  by  him  in  pursuance  of  stat. 
2  Geo.  II.  c.  23,  s.  23  (6),  is  notwithstanding  a  l^;al  debt,  and  will 
support  a  commission  (c).  A  debt  for  money  lent,  due  to  a  creditor 
at  the  time  when  an  act  of  bankruptcy  is  committed  by  the  debtor, 
is  sufficient  to  support  a  conunission  against  him,  though  afterwards, 
and  before  petitioning  for  such  commission,  the  creditor  obtains 
judgment  against  him  for  a  sum  of  money  including  such  debt,  and 
the  affidavit  made  in  order  to  obtain  the  commission  may  be  an 
affidavit  of  debt  for  money  lent  (d). 

A  bill  of  sale  of  goods  was  given  in  satisfaction  of  a  bond  debt 
by  the  obliffor,  a  trader,  then  indebted  to  several  persons  :  it  was 
afterwards  discovered  that  the  obligor  had  previously  committed  an 
act  of  bankruptcy ;  it  was  holden  («),  that  the  obligee  might  abandon 
the  bill  of  sale,  and  sue  out  a  commission  against  the  obligor.  So  a 
creditor,  who  with  others  had  become  a  party  to  a  deed  of  tmst> 
by  which,  in  consideration  of  the  assignment  of  certain  debts  due  to 
their  debtor  for  their  benefit  they  release  their  debts,  is  not  thereby 
precluded  from  becoming  a  petitioning  creditor,  and  suing  out  a 
commission  of  bankrupt  against  the  debtor,  on  its  being  discovered 
that  he  had,  previously  to  the  execution  of  the  deed,  committed  a 
secret  act  of  faonkniptcy  {f) ;  because  the  deed  was  wholly  void  by 
reason  of  the  prior  act  of  bankruptcy.  But  where  the  deed  is  not 
void,  as  where  it  was  executed  bv  two  out  of  four  trustees,  it  was 
holden,  that  the  debt  of  one  of  the  trustees  who  had  executed  was 
thereby  extinguished,  and  he  could  not  (g)  sue  out  a  commission. 

One  who  has  his  debtor  in  execution  cannot  petition  (h).  It  is 
a  general  rule,  that  the  petitioning  creditor's  debt  must  have  been 
contracted  before  the  act  of  bankruptcy.  In  Wright  v.  Zautson (t)s 
the  assignees  were  required  to  show,  that  the  document  on  which 
they  relied  to  establish  such  debt  was  in  existence  before  the 
bankruptcy.  In  an  action  for  a  breach  of  promise  of  marriage,  A. 
recovered  damages  above  100/.  against  a  trader,  who,  between 
verdict  and  judp^ment,  committed  an  act  of  bankruptcy :  Held,  that 
ihe  debt  on  judgment    was   not  a  good  petitioning    creditor's 


(y)  TVeomr*  ▼.  Jtme9,  E.  25  Geo.  III. 
MSS.  of  Lawrence,  J.,  Seijt.  HiU'i  MSS. 
Vol.  zxi.  p.  162,  A.  P.  B.,  No.  88,  in  Lin- 
«Dbi'8  Inn  Libraiy,  8.  C 

(r)  Bap,  Qriip,  1  Atk.  184. 

Butcher  ▼.  JBm/o,  1  Dong.  295. 

[b)  Repealed  by  stet.  6  &  7  Vict.  c.  73, 
mitef  p.  172. 

<c)  Bap.  Sutiim,  11  Yes. jun.  164,  Lord 
Eldon,  Ch. 
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(d)  BryaU  ▼.  Withere^  2  M.  &  S.  123. 

(ff)  HuU  ▼.  SmaUwood,  Pedce'i  Add. 
Cases,  edited  b7Peake,jnn.,p.  13,  Kmym^ 
C.  J. 

(/)  Doed.PUfA»r^.A»derMm,  1  Sivlb 
N.  P.  C.  262,  3 ;  5  M.  &  S.  161,  £f.C. 

(g)  BmaUy,Marwood,9B.8tC,^WL 

(A)  BurMiy'e  case,  Str.  653.  Obkm^ 
Cfmnmgkam,  8  T.  R.  123,  S.  P. 

(0  2  M.  &  W.  739. 
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iebt(A).  It  is  also  aa  estabUfihed  mfe,  that  the  asaignees  must 
prove  the  debt  of  the  petitioning  creditor,  by  the  same  evidence 
which  must  have  been  produced  m  an  action  a^painst  the  bankrupt. 
Hence,  in  order  to  prove  a  petitioning  creditor  s  debt,  which  arises 
by  bond,  proof  of  ths  aeknowledgment  of  the  obligor  wiU  not  supeiv 
sede  the  necessity  of  calling  the  subscribing  witness  (Z).  Entries 
made  by  the  bajikrupt  in  his  books  hefore  the  act  of  bank- 
ruptcy (m)y  provided  the  import  of  them  is  clear  and  unequivocal, 
are  to  be  considered  in  the  same  light  as  parol  declarations  of  the 
bankrupt,  and  therefore  sufficient  proof  of  the  petitioning  creditor's 
debt.  But  a  written  paper  acknowledging  that  a  balance  of  a 
certain  sum  is  due  to  tne  petitioning  creditor,  and  signed  by  the 
bankrupt,  is  not  evidence,  unless  it  is  proved  that  it  was  written 
and  acknowledged  by  the  bankrupt  before  the  date  of  the  com- 
mission (n).  ^d  no  declaration  by  the  bankrupt,  whether  oral  or 
written,  subsequent  to  his  bankruptcy,  is  admissible  to  prove  a 
petitioning  creator's  debt.  The  commission  must  appear  to  have 
been  reginarly  granted.  A  second  commission  sued  out  against  a 
bankrupt,  pending  a  former,  under  which  he  has  not  obtained  his 
certificate,  is  void  (o),  for  an  uncertificated  bankrupt  is  incapa- 
ble of  trading  for  his  own  benefit.  But  where  a  prior  and  jomt 
commission  (h  bankrupt  had  been  issued,  but  never  acted  on  or 
suspended,  held,  that  such  commission  not  bein^  in  legal  opera- 
tion, did  not  invalidate  a  second  separate  commission  (^).  In  a 
case  where  it  appeared,  that  not  only  the  petitioning  creditor's  debt 
was  contracted  by  the  plaintifl>  and  the  troding  upon  which  he  was 
declared  bankrupt  was  carried  on  by  him,  and  the  act  of  bank- 
ruptcy committed  during  his  infancy,  but  also  the  commission  of 
bankrupt  was  issued  out  against  him  whilst  he  still  continued  an 
infant ;  it  was  holden  (^),  mat  the  commission  was  not  a  valid  com*- 
mission  in  a  court  of  law,  and  that  the  plaintiff  might  dispute  its 
validity  against  the  assignee  without  giving  notice. 

By  stat.  6  Geo.  IV.  c.  16,  s.  18,  if  after  adjudication  the  debt 
of  tne  petitioning  creditor  be  found  insufficient  to  support  a  com- 
mission, it  shall  be  lawful  for  the  Chancellor,  upon  the  application 
of  any  other  creditor,  having  proved  any  debt  sufficient  to  support 
a  commission,  provided  such  debt  has  been  incurred  not  anterior 
to  the  debt  of  the  petitioning  creditor,  to  order  the  said  com- 
mission to  be  proceeded  in,  and  it  shall  by  such  order  be  deemed 
valid. 

Under  this  statute,  where  a  petitioning  creditor's  debt  turns  out 
to  be  insufficient  to  support  a  nat,  and  uie  Chancellor  orders  the 

{k)  Basp,  Ckarlmf  14  Eart,  197.  (»)  Hoare  v.  Oor^ion,  4  Taunt.  560. 

(I)  Ahboti  V.  PJiumb€,  Dong.  216.  lo)  Martin  v.  CHara^  Cowp.  823. 

(m)  WatU  ▼.  Thorpe,   1  Campb.  376.  {p)  Warner  v.  Barber^  2  Moore  (C.  P.) 

S.  P.  admitted  in  Rankin  v.  Homer,  So-  71. 
menet  Lent  Aaaizes,  1813.  (q)  Belion  y.  Hodgee,  9  Bingh.  365. 
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commission  to  be  proceeded  in  on  proof  of  a  sufficient  debt  by  any 
other  creditor,  the  debt  of  the  second  may  be  added  to  that  of  the 
first,  to  make  up  the  requisite  amount  (r). 

VI.  Of  Property  in  the  Possession  of  the  Bankrupt  as 

reputed  Oumer. 

By  Stat.  6  Geo.  IV.  c.  16,  s.  72,  if  any  bankrupt,  at  the  time  (s)  he 
becomes  bankrupt,  shall,  by  the  consent  and  permission  of  the  true 
owner  thereof,  have  in  his  possession,  order,  or  disposition,  any  ^ood!» 
or  chattels^  whereof  he  was  reputed  owner,  or  whereof  he  had  taken 
upon  him  the  sale,  alteration,  or  disposition  as  owner,  the  commis- 
sioners shall  have  power  to  sell  and  dispose  of  the  same  for  the 
benefit  of  the  creditors  under  the  commission :  provided,  that 
nothing  herein  contained  shall  invalidate  or  afiect  any  transfer  or 
assignment  of  any  ship  or  vessel,  or  any  share  thereof,  made  as  a 
security  for  any  debt  or  debts,  either  by  way  of  mortgage  or  aasign- 
ment,  duly  registered  according  to  the  provisions  of  an  act  of  par- 
liament made  in  the  fourth  year  of  his  present  Majesty,  intituled 
"  An  Act  (0  for  the  Registering  of  Vessels"  (17) ;  (and  bystat.3  &  4 
Will.  IV.  c.  55 y  s.  48,  any  transfer  of  a  ship  or  share  thereof  by 
way  of  mortgage^  duly  registered,  shall  not  be  affected  by  the  bank- 
ruptcy of  the  mortgagor  after  the  registration  of  the  mortgage, 
although  he  may  have  the  possession,  or  be  the  reputed  owner 
of  the  ship  or  share)  (u). 

The  language  of  this  clause  is,  '^  at  the  time  he  becomes  bankrupt, 
by  the  consent  of  the  true  owners  See  Lyon  v.  Weldon^  2  Bingh. 
8.34  ;  Storer  v.  Hunter^  3  B.  &  C.  380.  Bay  ley,  J. ;  Exp.  Watkins, 
1  Dea.  296 ;  Smith  v.  Topping,  5  B.  &  Ad.  674 ;  Townleyy.  Crump, 
4  A.  &  E.  58,  Slid  post,  p.  246  ;  Shaw  v.  Harvey,  1  A.  &  E.  920. 
The  general  view  of  the  provision  is,  to  prevent  traders  from  gaining 
a  delusive  credit,  from  a  false  appearance  of  their  circumstances,  to 
the  misleading  and  deceit  of  those  who  may  trade  with  them. 

The  statute  applies  only  to  goods  and  chattels.     Hence  (u)  it  was 

^  (r)  Byers  v.  Southweli,  6  Bingh.  N.  C.  Geo.  IV.  c.  105.    The  present  act  is  the 

39 ;  8  Scott,  238.  3  &  4  Will.  IV.  c.  55,  amended  by  stat. 

(»)  See  Faweeit  ▼.  Feame,  B.  R.,  June  5  &  6  Will.  IV.  c.  56. 
27th,  1844.  (tt)  Sec  this  section,  potf,  tit.    "  SLip- 

(t)  This  act  was  repealed  by  stat.  6  ping.'' 


(17)  This  proviso  is  new.  Before  this  act,  where  A.,  the  owner  of 
a  ship,  duly  assigned  his  interest  in  it  to  B.  as  a  security  for  a  debt,  and  B. 
became  the  registered  owner,  but  by  his  permission  A.  continued  to  have 
the  same  in  his  possession,  order,  and  disposition,  until  he  became  bank- 
rupt ;  it  was  holden,*  that  A.'s  assignees  were  entitled  to  the  ship. 

*    Hay  wFairbaim,  2  B.  &  A.  193.    See  also  Robinson  ▼.  M^DwmeU,  S.  P.,  poit,  tit, 
"  Shi  pping." 
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holdeD,  in  H<im  v.  Baker ^  9  East,  215,  that  vats  and  stills  belong- 
ing to  a  distillery,  and  which  were  fixed  to  the  freehold,  were  not 
aTOcted  by  the  statute,  and  the  same  doctrine  was  laid  down  in 
Clarke  v.  Crownshaw^  3  B.  &  Ad.  804,  as  to  the  machinery  and  things 
affixed  to  the  freehold  of  a  mill  and  iron  forge ;  in  Coombs  v.  Beau* 
mont^  5  B.  &  Ad.  72,  as  to  a  steam  engine  in  a  colliery ;  and  in  Exp. 
JUayd,  1  Mont.  &  Ayr.  494,  as  to  steam  engine,  &c.  erected  for  the 

Eurposes  of  trade  and  fixed  to  the  freehold;  in  the  case  of  an  eauita- 
le  mortgage.  See  also  Exp.  Wilson,  2  Mont.  &  Ayr.  61.  Gnoses 
in  action  {x)  have  been  holden  to  fall  within  the  description  of  goods 
and  chattels ;  as  also  debts  (y) ;  and  if  left  in  the  disposal  of  the 
bankrupt,  he  is  the  proprietor.  So  a  right  to  print  a  newspaper  {z)\ 
so  mortgages  or  sales  upon  condition  of  goods^  as  well  as  absolute 
sales  (a),  and  a  mortgage  by  one  partner  to  another  of  a  moiety 
of  stock  in  trade,  is  not  distinguishable  from  a  mortgage  to  a 
stranger  (6),  if  the  mortgagor  is  suffered  to  continue  in  possession 
as  visible  owner. 

The  principal  difficulty  in  deciding  questions  on  this  clause  lies  in 
ascertaining  whether  the  bankrupt  is  reputed  owner  or  not.  When 
this  fact  is  settled,  the  application  of  the  statute  is  easy ;  for  from 
the  reputed  ownership  false  credit  arises;  from  that  false  credit 
arises  the  mischief,  and  to  that  mischief  the  remedy  of  the  statute 
applies.  These  questions  have  much  more  of  fact  in  them  than 
law  (c)  ;  and  hence  it  seems  proper  to  leave  it  to  the  jury  {d)  to  say 
whether,  under  the  circumstances,  the  bankrupt  had  the  reputed 
ownership  of  the  goods  at  the  time.  Whether  the  trader  was  at  the 
time  of  his  bankruptcy  the  reputed  owner  of  particular  property  is  a 
question  of  fact,  depending  upon  a  consideration  of  all  the  circum^ 
stances  attending  the  possession  of  such  property  (e). 

Cases  within  the  Statute. — A .,  a  brewer  (/),  in  partnership  with 
B.,  mortgaged  to  C,  in  trust  for  B.,  his,  viz.  A.'s  moiety  of  the 
utensils,  stock  in  trade,  debts,  profits,  &c.,  for  securing  a  sum  of 
money  lent  to  him  by  B.,  but  continued  in  possession  of  the  stock, 
&c.,  and  received  the  debts  as  if  in  partnersnip  with  B.,  and  after- 
wards became  a  bankrupt ;  it  was  holden  by  Lord  Hardwicke^  Ch., 
assisted  by  Burnet^  J.,  Parker^  C.  B.,  and  Lee,  C.  J.;  1st,  On  the 
authority  of  the  case  of  Stevens  v.  Sofe,  cited  1  Atk.  170,  that  a 
conveyance  of  goods  and  chattels,  by  way  of  mortgage,  or  with  con- 


{x)  Ryal  T.  nolle,  1  Vezey,  348  ;  1  Atk. 
165, 8,  a ;  1  WiU.  260, 8.  C. ;  recognized 
IB  Behker  y.  C^^er,  4  M.  &  Gr.  551 ;  5 
Scott's  N.  R.  257. 

(y)  Per  Lord  Eldon,  C,  in  Exp.  Ruffin, 
6  Yes.  128. 

(m)  Longman  ▼.  Tr^,  2  N.  R.  67. 

(a)  Ryai  ▼.  RolUf  ti6t  «tf^.;  Hall  ▼. 
Owruep,  3  Doug.  356* 

(»}  8.  C. 

(eS  Per  Ai/ler,  J.,  in  Walker  y.  Bur- 


nell,  Doug.  319,  recognized  by  Lawrence 
J.f  in  Horn  y.  Baier,  9  East,  241. 

(d)  Lawrence,  J.,  9  East,  241. 

(e)  Edwards  y.  Scott,  1  M.  &  Gr.  962 
2  Scott's  N.  R.  266.    See  Duncan  y.  Cham- 
berlayne,  11   Sim.  123;  Wett  y.Reid,2 
Hare,  249;    Exp.  Arkwright,  3   Mont 
D.  &  D.  129. 

(/)  llyfl/y.lto/fe,lVezey,348;  lAtk. 
165 ;  1  Wils.  260,  dted  in  SmUh  ▼.  Smith 
4  Tyr.  53. 
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dition  of  redemption,  was  within  the  statute,  and  thai  the  rafirt*- 
gagee  or  vendee  upon  condition  waa  ^^  true  owner  and  proprietor,'" 
within  the  meaning  of  that  statute.  2ndly,  That  ^^  goods  and  chat- 
tels^ included  debts ;  and  in  this  case  notice  of  the  assignmeat  of 
the  debts  to  the  partner  not  having  been  given,  the  assignees  of  the 
bankrupt  were  entitled  to  dispose  of  them  for  the  benefit  of  the 
creditors  in  general.  Srdly,  That  the  mortgage  to  C,  in  trust  fior 
B.  the  partner,  was  not  to  be  distinguished  from  a  mortgage  to  a 
stranger,  under  the  circumstances  of  this  case,  the  trustee  not 
having  interfered.  That  if  it  had  been  intended  to  take  the  case 
out  of  the  statute,  B.,  when  he  became  entitled  to  A.'s  moiety, 
should  have  had  the  sole  and  not  a  joint  possession  only :  that  A«, 
having  continued  in  possession  after  the  conveyance  as  visible  part- 
ner,  and  received  debts,  &c.  by  the  permiarion  of  B.,  had  the  order 
and  disposition  of  the  goods  and  chattels,  and  was  one  of  the  reputed 
owners  as  much  as  B.  Another  point  was  made  (^),  whether  B., 
by  the  loan  to  A.  his  partner,  did  not  gain  a  special  lien  on  A.'^s 
moiety  of  the  partnership  effects ;  but  it  was  determined  that  he 
had  not  any  such  lien,  there  not  being  any  authority  or  precedent 
for  it  after  a  bankruptcy  ;  and  that  it  was  a  different  consideration 
what  a  court  of  equity  might  do  between  the  parties  themselves, 
while  both  remained  capable  of  transacting  for  themselves.  Also,  it 
was  agreed  by  the  court,  that  mortgages  of  lands  and  fixtures  were 
not  affected  by  the  statute. 

This  statute  applies  (A)  to  a  secret  partner,  who,  after  the.  disso- 
lution of  partneiship,  i>ermits  his  share  of  partnership  property  to 
continue  m  the  possession  of  the  bankrupt.  Bills  of  exchsinge  are 
"  goods  and  chattels'"  within  the  meaning  of  this  statute  (i).  In 
trover,  for  a  dyer''s  plant  (k),  it  appeared  tnat  the  [daintiff  hiiud  sold 
the  plant  to  B.,  for  which  he  gave  the  plaintiff  two  promissory  notes, 
one  payable  in  one  year,  and  the  other  in  two  years  from  the  time 
of  the  sale.  At  the  expiration  of  the  first  year,  B.,  finding  it  incon- 
venient to  pay  the  note  then  due,  by  indenture  a^eed  to  assign 
and  deliver  the  plant  to  plaintiff,  in  consideration  of  his  delivering 
up  the  notes ;  but  it  was  stipulated  in  the  deed  that  A.  should  let 
the  plant  to  B.  for  a  term  of  years  at  a  certain  rent ;  B.  covenanted 
to  pay  the  rent  quarterly,  to  keep  the  plant  in  repair,  and  not  to 
assign  it  without  the  consent  of  tne  plamtiff.  The  deed  contained 
a  proviso  that  B.  should  deliver  the  plant,  and  that  the  plaintiff 
might  take  possession  of  the  same  on  failure  in  the  payment  of  the 
rent.  Th^e  was  a  mem<H»ndum,  also,  that  B.  had  put  the  plain;- 
tiff  into  possession,  by  the  delivery  of  one  winch  in  the  name  of  the 
whole.     Afterwards  B.   became  a  bankrupt,  and  the  defendant, 

(ff)  1  Yeuj,  373.  (t)  Hornbhtoer  t.  Prmd,  2  B.  &  A. 

(A)  Bxp.  Bnderby,  in  re  GV^ptsi,  2  B.  327. 

&  C.  389,  reoognized  by   Tindal,  C.  J.,  {i)  Brywn   v.  WpiU,    B.  R.   U.    2$ 

Saep,  Chuck,  8  Bingh.  472.     See  also  Geo.  III.  1  Bos.  &  Pul.  83,  n. 
SnUih  ▼.  Watwn,  2  B.  &  C.  401.. 
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being  choBen  assignee,  took  possession  of  the  pLmt  as  part  of  the 
effects  of  B.  The  court  were  of  opinion,  that  this  case  was  within 
the  statute,  and  Lord  Mansfield  said  that  he  had  not  any  doubt  that 
this  was  a  new  ezpenment  to  defeat  the  bankrupt  laws.  The  law 
had  said  (/),  that  a  trader  could  not  mortgage  his  effects  and  at  the 
same  time  keep  possession.  What  was  the  case  hare  I  the  bank* 
runt  sold  and  kept  possession,  and  paid  interest  for  the  money ;  if 
this  contrivance  were  suffered,  it  would  open  a  door  to  avoid  the 
statutes ;  and  therefore,  it  ought  not  to  be  allowed  to  prevail.  So 
where  B.  kept  a  coffee-house  (m),  and  a  creditor,  after  taking  in 
execution  all  the  household  furniture  and  other  articles  belonging 
to  the  coffee-house,  let  them  by  deed  to  B.  for  a  term  of  years,  who 
covenanted  not  to  remove  them  without  the  creditor's  consent ;  B. 
hanng  continued  in  possession  under  this  deed  for  several  years, 
until  the  time  of  his  bankruptcy,  the  assignees  were  holden  to  be 
entitled  to  the  property  under  this  statute,  the  bankrupt  having  had 
such  a  possession  as  necessarily  created  a  reputation  of  ownership. 
The  bankrupt  being  the  reputed  owner  and  appearing  to  have  the 
order  and  disposition  of  the  goods,  the  court  considered  him  as 
having  taken  upon  himself  the  sale,  order,  and  disposition,  within 
the  meaning  of  this  statute,  which  temos  they  observed  were  only 
incidental  to  reputed  ownersdiip. 

There  are  two  claases  of  cases  wha*e  property  demised  to  the 
banknipt  has  been  held  to  pass  to  his  assignees  under  this  statute : 
the  first  is,  where  the  bankrupt  has  once  been  the  owner,  and  the 
•Aer  where  he  has  not.  The  evidence  required  to  establish  re- 
pited  ownership  in  each  of  these  cases  is  different.  In  the  former 
ease,  when  it  is  once  proved  that  the  bankrupt  has  heea  the  owner, 
and  has  continued  in  possession  until  the  act  of  bankruptcy,  the 
preBumption  is,  that  he  then  continued  in  possesdon,  in  the  cha- 
imcter  of  owner;  and  therefore  proof  of  those  &cts  is  primA  fade 
evid^ice  that  the  bankrupt  is  both  reputed  and  real  owner.  Such 
was  the  foregoing  case  of  Lvngham  v.  Biggs^  and  the  following  of 
Lmgard  v.  Messiter,  1  B.  &  G.  308 ;  2  D.  &  R.  495  (n).  Trover 
fer  machinery :  the  plaintiff  proved  that  the  bankrupt  had  once  been 
the  real  owner  of  the  goods  in  question,  and  that  he  continued  in 
pooDCOpion  until  the  act  of  bankruptcy.  The  defendant  proved  that, 
kn^  before  the  bankruptcy,  the  goods  had  been  seized  under  an 
execution,  at  the  suit  of  a  creditor,  by  the  sheriff,  and  that  they 
were  conveyed,  bv  bill  of  sale,  to  the  creditor ;  and  that  he  afteap- 
wards  demised  them,  at  an  annual  rent,  to  the  bankrupt.  Soon 
after  the  biU  of  sale  was  executed,  the  creditor's  mitials  were  marked 
on  the  goods.  It  was  holden,  that  this  was  not  evidence  of  the  no- 
toriety  of  the  change  of  property,  and  consequently  that  there  was 
no  evidence  to  go  to  the  jury  that  the  bankrupt  had  ceased  to  be  the 

Sin  Ryal  v.  Roller  1  Atk.  165.  (n)  Recognized   in  Le^it  ▼.  Lo9eday, 

)  Lmgham  t.  Biggs,  1  Bos.  &  PuL      5  Scott's  N.  R.  908  ;  4  M.  &Gr.972. 
82.    See  MoUmH  y.  Grun,  8  C.  &  P.  382. 
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reputed  owner.  Bat  in  a  case  where  the  property  had  been  demised 
to  a  person  who  never  had  been  the  owner,  and  he  became  bankrupt, 
the  mere  possession  might  not  be  sufficient  to  induce  others  to  con*» 
sider  him  as  owner.  See  further  on  this  point,  Siorer  v.  Hunter y  3  B. 
&  C.  368,  cited  and  distinguidied  in  Ciark  v.  OraumshaWy  3  B.  &  Ad. 
808.  Trover  for  goods  (a)  :  it  appeared  that  the  defendants  were 
bankers,  to  whom  B.,  a  mercer,  resident  in  Cumberbmd,  had 
given  a  warrant  of  attorney,  to  secure  certain  advances  which  they 
had  made  to  him.  Judgment  having  been  entered,  a  writ  otjija. 
was  sued  out  thereon,  and  a  warrant  directed,  on  7th  May,  to  two 
of  B.'s  shopmen,  there  being  no  bound  bailiff  in  Cumberhind^  The 
shopmen  were  desired  to  take  possession  of  all  B.'s  stock  m  trade 
under  it.  Having  got  the  warrant,  they  remained  in  the  shop  tiU 
night,  when  they  locked  it,  and  carried  away  the  key.  But  on  the 
Monday  morning  they  again  opened  it :  and,  although  B.  did  not 
interfere,  business  was  carried  on  apparently  as  usual.  On  the 
evening  of  this  day,  B.  committed  an  act  of  bankruptcy.  A  com- 
mission of  bankruptcy  was  sued  out  against  him  on  the  14th  of  the 
same  month.  The  goods  were  afterwards  sold  by  public  auction  under 
the  warrant,  the  shopmen  having  remained  in  possession  from  the 
time  it  was  delivered  to  them.  Lord  Elltnborough^  C.  J.  *^  How 
can  the  possession  of  the  servants  be  adverse  to  that  of  their 
master!  The  goods  were  certainly  under  the  order,  dispoaiiioii, 
and  control  of  the  bankrupt,  when  the  bankruptcy  happened,  and 
therefore  passed  to  his  assignees,  notwithstanding  the  execution.  I 
remember  an  execution  in  the  North,  where  the  warrant  was 
delivered  to  a  gentleman's  butler,  who  continued  to  serve  up  vrine, 
and  to  wait  at  his  master's  table  as  before.  The  court  has  more 
than  once  expressed  an  opinion  that  there  ou^t  to  be  bound  bailUb 
in  Cumberland,  as  in  other  counties.  They  seem  to  have  supposed 
here,  that  a  possession,  aliene  to  the  master's,  dissolved  the  relation 
between  him  and  his  servants ;  but  they  were  wrong  in  point  of  law. 
Had  they  delivered  the  warrant  on  the  7th  to  a  bound  bailifl^  and 
put  him  in  possession,  all  would  have  been  right.^'  A.,  a  trader  and 
an  officer  in  the  East  India  Company'^s  service  (jv),  assigned  hift 
privilege  of  shipping  goods  from  the  EiEist  Indies  to  England,  to  B. 
for  a  valuable  consideration  ;  and  in  order  to  evade  the  by-laws  of 
the  East  India  Company,  which  prohibited  such  assignment,  the 
goods  were  shipped,  entered,  warehoused,  and  sold  by  the  com:- 
pany  in  A.'s  name,  and  the  proceeds  carried  to  his  account :  but 
before  A.  received  those  proceeds  from  the  company,  he  became  a 
banki*upt.  It  was  holden,  that  his  assignees  were  entitled  to  re- 
cover the  amount  in  an  acti<m  for  money  liad  and  received, 
against  the  company,  this  being  such  a  possession  as  fell  within  the 
statute. 

It  was  a  question  whether  the  enacting  part  of  the  11th  section 

(o)  Jackwn  i.  Irvin,  2  Campb.  49.      (p)  Qitrdtm  v.  B.  /.  C<mpviy,  7  T.  R.  228. 
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of  atat.  21  Jac*  I.  c.  19,  which  oorreBponded  with  that  bow  under 
cooBideraiioa,  was  restrained  by  the  preamUe ;  but  it  was  holden, 
that  it  extended  to  the  goods  of  other  persons  remaining  in  the 
possesion  of  the  bankrupt,  as  well  as  those  which  were  originally 
the  bankrupt's  property.  Hence,  where  it  af^peared  that  the  plain- 
tiff having  kept  a  pubUo  house  (f),  and  had  a  license,  said  she  was 
married  to  one  Penrice,  whose  name  she  afterwards  entered  in  the 
books  of  the  excise-office  with  a  note  in  the  margin  ''  married," 
from  which  time  Penrice  had  the  license,  and  continued  in  the 
possession  of  the  house  and  goods  until  he  committed  an  act  of 
bankruptcy ;  the  court  were  of  opinion  that  this  case  was  within 
Hbe  statute,  on  two  grounds :  1st.  That  the  statute  extended  to  the 
goods  of  other  persons  as  well  as  to  those  which  were  originally  the 
hsnknmt's  property :  2ndly.  That  after  a  solemn  declaration  by  the 
plaintiff  that  she  was  married  to  Penrice,  and  that  these  were  the 
goods  of  Penriee  in  h^  rights  she  should  never  be  allowed  to  say 
that  she  was  not  married  to  him,  and  that  the  goods  were  her  sole 
pcapertj.  So  where  household  furniture,  the  separate  property  of 
the  wife  of  B.  (r)  and  of  her  children  by  a  former  husband,  were, 
npon  her  marriage  with  B.,  assigned  to  the  plaintiffii)  as  trustees,  in 
trust  to  suffer  B«  to  enjoy  them,  on  condition  that  he  should  pay 
the  plainti£b,  for  the  use  of  the  cliildren  of  his  wife  by  her  former 
husband,  a  certain  sum  by  yearly  instalments ;  and,  notwithstanding 
several  defaults  in  payment  of  those  instalments,  the  bankrupt  was 
permitted  by  the  trustees  to  remain  in  the  possession  of  those  goods, 
until  the  evening  before  he  committed  an  act  of  bankruptcy,  when 
ihey  repossessed  themselves  of  the  goods ;  it  was  holden,  that  the 
trustees  had  suffered  the  bankrupt  to  have  the  possession,  order,  and 
disposition  of  the  goods,  down  to  the  time  of  his  hankrupicy,  and 
therefore  the  case  fell  within  the  very  words,  as  weU  as  the  meanings 
of  the  statute.  But  the  goods  must  be  in  the  possession  of  the 
bankrupt  ai  the  time  of  his  bankruptcy ,  otherwise  the  statute  does 
not  apply  («).  A.,  a  termor  for  years  of  lands,  had  built  thereon  a 
rectifym^  distil-house  (0,  where  he  carried  on  the  business  of  a 
distiUer  m  partnership  with  B.  A.,  finding  it  to  be  a  losing  con- 
cern, withdrew  from  the  business, '[and  thereupon  leased  to  B.,  his 
Jbrmer  partner,  and  one  C,  the  premises,  together  with  the  stills^ 
vats,  and  utenMs  proper  for  carrying  on  the  business,  and  which 
had  been  used  by  A.  and  B.  Under  this  lease  B.  and  C.  continued 
in  possession  of  the  property,  carrying  on  the  trade  in  the  same 
manner  as  was  done  before,  until  they  became  bankrupts.  It  did 
not  appear  that  there  was  any  usage  in  the  trade  for  letting  such 
utensils.     The  question  arising,  whether  the  bankrupts,  under  the 


q\  Mace  t.  Cadell,  Cowp.  232.  ante,  p.  232. 

y)  Dariy  ▼.  8imth,  8  T.  R.  82,  recog-  {t)  Horn  ▼.  Baiter,  9  East,  215,  recog- 

by  Sir  W,  Grant,  M.  R.,  in  Caffray  nized  in  Boydell  v.  M*Michael,  1  Cr.  M. 

▼.  2^3y,  6  Ves.  496,  7.  &  R.  177,  cited  in  Tra^ee  t.  Harter, 

(ff)  JoHee  ▼.  Dw^ar^  16  East,  21.    See  2  Cr.  &  M.  182,  3. 
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aboTe-mentioned  circumstances,  had  the  routed  ownership  off  the 
moveable  utensils  of  the  trade  before  and  at  the  time  of  the  bank- 
ruptcy, and  had  thereby  acquired  the  real  ownership  by  the  statute 
for  the  benefit  of  their  creditors ;  the  court  were  of  opinion  that 
they  had ;  Lord  JEUenboraugh,  C.  J.,  observing,  that  *^  the  true  object 
of  the  statute  was  to  make  the  reputed  ownership  of  goods  and 
chattels  in  the  poasession  of  bankrupts,  at  the  time  of  tneir  bank- 
ruptcy,  the  real  ownership  of  such  goods  and  chattels,  and  to  subject 
them  to  all  the  debts  of  the  baiikrupt ;  considering  that  such 
reputed  ownership  would  draw  after  it  the  real  sale,  order,  altera- 
tion, and  disposition  of  the  goods.  The  stiHs,  it  appeared,  were 
fixed  to  the  freehold ;  and  as  such  would  not  pass  to  the  bankrupt's 
assignees,  under  the  description  of  ^  goods  and  chattels^  in  the  sta- 
tute (tt).  But  as  to  the  vats  and  utensils,  there  was  nothing  in  the 
case  to  rebut  the  reputed  ownerriiip  following  the  possession  of  the 
bankrupts  after  the  dissolution  of  the  old  firm,  when  the  business 
was  continued  to  be  carried  on  by  the  bankrupts  alone,  in  the  same 
manner  as  it  followed  the  possession  of  the  antecedent  partnership, 
when  the  trade  was  carried  on  by  A.  and  B.  If,  as  in  some  manu- 
factories, where  the  engines  necessary  for  carrying  on  the  basinesB 
are  known  to  be  let  out  to  the  several  manufacturers  employed 
upon  them,  there  had  been  a  known  usage  in  this  trade  for  distillers 
to  rent  or  hire  the  vats  and  other  articles  used  by  them  for  the 
purpose  of  distilling,  the  possession  and  use  of  such  articles  would 
not  in  such  a  case  have  carried  the  reputed  ownership.  But  in 
the  absence  of  such  an  usage,  there  was  nothing  stated  in  the  case 
which  qualified  the  reputed  ownership  arising  out  of  the  possession 
and  use  of  the  things  in  their  trade.  The  world  would  naturaUy 
give  credit  to  the  traders  on  their  reputed  property ;  and  the  person 
who  permitted  them  to  hold  out  to  the  world  the  appearance  of 
their  being  the  real  owners,  ought  to  be  answerable  for  the  con- 
sequences, and  was  so  intended  to  be  by  the  statute." 

Machinery,  erected  for  the  purposes  of  trade  (calico  printing)  in 
a  neigbourhood,  (Catterall,  near  Garstang,  in  the  county  of  llan- 
caster,)  where  machinery  of  such  description  is  commonly  removed, 
and  which  was  capable  of  removal  without  injury,  was  holden  (jr\ 
not  as  belonging  to  the  inheritance,  but  as  part  of  the  personal 
estate,  and  consequently  ^' goods  and  chattels  which  would  pass  to 
the  assignees. 

A  custom  (y),  that  purchasers  of  hops  from  hop-merchants  should 
leave  them  in  the  merchant's  warehouse,  for  the  purpose  of  re-sale^ 
upon  rent,  undistinguished  from  the  merchant's  stock,  is  not  such  a 
custom  of  trade  as  will  prevent  the  hops  from  becoming  the  property 

(if)  Aeoord  on  this  point   Clarie   v.  (y)  T%aektkwmi9  y.   Ooek,  3  TlHint. 

GrowMhmo,  3  B.  &  Ad.  805.  487,  dted  and  distiagmshed  in  Waiam 

U)  jyappm  y.  Harter^  2  Cr.  &  M.  153 ;  ▼.  Peache,  1  Bingh.  N.  C.  336. 
3  Tyrw.  603,  8.  C. 
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of  the  merchant's  assignees,  in  case  of  bankruptcy,  as  being  in  hk 
possession,  order^  and  disposition. 

A^  a  spint  merchant,  sold  to  B.  (s),  a  wine  merchant,  several 
casks  of  brandy,  some  of  which,  at  the  time  of  sale,  were  in  A.^s 
own  vaults,  and  others  in  the  vaults  of  a  regular  warehouse- 
keeper.  It  was  agreed  between  the  parties,  that  the  brandies 
shiMild  remain  where  they  were,  until  the  v^idee  could  eon- 
Teniently  remove  them.  Immediately  after  the  sale,  the  vendee 
marked  the  several  casks  with  his  initials.  It  was  notorious  to 
the  persons  carrying  on  the  wine  trade,  at  the  place  where  the 
parties  resided,  that  this  sale  had  taken  place,  but  no  notice  of 
Bueh  sale  had  been  given  to  the  warehouse-keeper,  with  whom 
some  of  the  casks  were  deposited.  A.  having  become  bankrupt, 
while  the  brandies  remained  where  they  were  originally  deposited, 
it  was  hdden,  that  the  whole  of  them  passed  to  his  assignees,  as 
goods  in  his  possession,  order,  and  disposition,  by  the  consent  and 
pennission  of  the  true  owner,  within  the  statute.  So,  where  a 
person  having  bought  a  pipe  of  sherry  of  a  wine  merchant,  per- 
mitted it  to  remain  in  his  ceUar  for  the  purpose  of  ripening ;  and 
the  merchant  afterwards  became  bankrupt ;  it  was  holden(aX 
that  it  passed  to  the  assignees.  SecuSy  if  the  wine  be  set  apart  in 
a  particular  bin  and  marked  with  the  buyer's  seal,  and  entered  in 
the  bankrupt's  books  as  the  buyer's  property  (5).  Where  a  person 
entitled  to  take  out  letters  of  adnunistration  neglected  to  do  so, 
but  remained  in  possession  of  the  goods  of  the  intestate,  and  being 

00  in  possession  became  a  bankrupt,  and  a  creditor  of  the  intestate 
afterwards  took  out  letters  of  administration  and  claimed  the  goods 
from  the  assignees,  it  was  holden  (c),  that  those  goods  were  within 
the  statute.  A  consent  given  by  an  assignee  for  creditors  brings 
the  case  within  the  operation  of  the  statute  as  well  as  a  consent 
given  by  any  other  owner.  Hence  goods  allowed  to  be  in  the  order 
and  disposition  of  a  bankrupt  as  reputed  owner,  by  the  consent  of 
his  assignee,  are  liable  to  be  seized,  upon  a  subsequent  insolvency, 
by  the  assignee  of  the  Insolvent  Debtors  Court  (d). 

2.  Cases  not  within  the  Statute, — First,  this  clause  does  not 
relate  to  goods  which  the  bankrupt  has  in  auter  droit,  as  executor 
or  administrator.  Hence,  where  a  trader  married  a  woman  who 
was  in  possession  of  goods  as  administratrix  to  her  former  husband, 
and  afterwards  became  a  bankrupt,  it  was  holden  by  Lord  Hardtoicke, 
CtLy  that  this  was  not  within  the  statute  (€),  because  the  admini- 

(jr)  XkowUf  ▼.  HorrfaU  and  othen,  alBO  in  re  Thonuu,  1  FhilL  159;   3  M.  D. 

5  B.  &  A.  134.    See  Ungmrd  t.  Meuiter,  &  D.  40. 

1  B.  &  C.  315,  and  mUe,  p.  295.  {d)  Bmtkr  v.  BUmm,  4  Biii|^  N.  C. 
(«)  Tmm€r  ▼.  Banrntt,  Km^m^  C.  J.,  290;  5  Se.  798. 


PMke't  Add.  CutB,  98.  («)  Sap.  Martk,  I  Atk.  159;  and  aee 

(b)  &p.  MerrabU^  1  Gljnn  &  Jamie.  Sxp,  BUU,  1   Atk.   101,  and  3  Buir. 
Km,  402,  Sir  John  Leaek,  V.  C.  1366,  Lord  Mantfield,  C.  J. 

(c)  Fuf  ▼.  FUker,  3  B.  &  A.  195.  See 
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stratrix  had  the  goods  in  outer  droUj  and  the  husband  could  not 
have  them  in  any  better  riffht,  and  therefore  they  were  not  liable 
to  the  debts  of  the  second  husband ;  for  the  meaning  of  the  statute 
(if  it  was  possible  to  put  any  meaning  upon  some  clauses  of  this 
statute  which  were  very  darkly  penned,)  was  only  with  regard  to 
goods  which  the  bankrupt  had  in  his  own  right. 

Or  as  factor  or  trustee. — A  trader  in  London  havifig  money  tit 
J.  S.  (/)  (who  resided  in  Holland)  in  his  hands,  bought  South  Sea 
Stock,  as  ftictor  for  J.  S.,  and  took  the  stock  in  his  own  name,  but 
entered  it  in  his  account-book  as  bought  for  J.  S.,  after  which  the 
trader  became  bankrupt ;  it  was  holden  by  Lord  Parker,  that  this 
stock  was  not  liable  to  the  bankruptcy  (18).  So  where  the  bankrupt 
is  intrusted,  as  a  mere  trustee  (g).  What  passes  to  the  assignees  of 
a  bankrupt  is  the  property  in  which  the  bankrupt  has  an  equitable 
as  well  as  a  legal  interest  (A).  If  the  assignees  can  riiow  the  legal 
interest,  and  an  immediate  equitable  interest  in  the  bankrupt,  they 
may  sue  (t).  ^'  If  at  the  time  of  the  act  of  bankruptcy,  the  bank- 
rupt possessed  a  possibility  of  interest,  for  which  a  benefit  to  his  ere* 
ditors  might  result,  if  he  had  the  legal  interest  in  any  property,  and 
it  was  uncertain  whether  he  would  hold  any  part  of  that  property,  or 
if  any,  what  part,  as  a  trustee  for  others,  the  whole  would  pass  by 
the  assignment:  it  could  not  remain  in  the  liankrupt  subject  to 
be  transferred  on  a  future  contingency :  and  if  it  did  pass  to  the 
assignees,  it  could  not  be  divested  out  of  them  in  whole  or  in  part  by 
the  happening  of  events  subsequent  to  the  bankruptcy,  which  might 
make  them  hold  the  whole  or  some  specific  part  as  trustees  merely,  for 

(/)  Exp.  Chion,  3  P.  Wms.  187»  n.  (A)  Per  Aldentm.  B.,  in  Pamhmn  t. 

(A).  Hurtiy  8  M.  &  W.  750. 

Ip)  Carpenter  v.  Mameli,  3  B.  &  P.  40.  (i )  Per  Itolfe,  B.,  in  8.  C. 


(18)  Where  a  merchant  consigns  goods  to  a  factor  in  London  who 
receives  them,  the  factor,  in  this  case,  being  only  a  servant  or  agent  for  the 
merchant  beyond  sea,  cannot  have  any  property  in  such  goods ;  neither 
will  they  be  affected  by  the  bankruptcy.  Per  Lord  Kinff,  Ch.,  in  Godfrey 
V.  Furzo,  3  P.  Wms.  186.  "This  statute  does  not  extend  to  the  case  of 
factors  or  goldsmiths  who  have  the  possession  of  other  men's  goods  merely 
as  trustees,  or  under  a  bare  authority,  to  sell  for  the  use  of  their  principal; 
but  the  goods  must  be  such  as  the'  party  suffers  the  trader  to  sell  as  kis 
own"  Per  Lord  Mansfield,  delivering  the  opinion  of  the  court  in  Maee 
V.  Cadell,  Cowp.  233.  In  Horn  v.  Baker,  9  East,  243,  Lawrence,  J., 
commenting  on  the  preceding  passage,  observed  that  the  last  expression, 
viz.  "  that  the  goods  must  be  such  as  the  party  suffers  the  trader  to  sell  as 
his  own,"  was  evidently  used  in  contradistinction  to  the  case  of  factors,  &c. 
who  sold  for  other  persons,  and  not  for  themselves.  And  he  (Lord  M^ms- 
field)  could  not  have  meant  to  lay  it  down  generally :  for  that,  viz.  the  case 
of  Mace  v,  Cadell,  was  not  the  case  of  a  sale. 
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Skate  is  no  provision  in -the  statute  which  takes  a  right  out  of  the 
asugnees  that  has  once  been  vested  in  them^'  (k). 

Goods  in  the  possession  of  a  factor  (Q,  from  the  known  nature  of 
his  employment,  can  seldom  leave  room  for  any  question  as  to  the 
purpose  for  which  they  are  in  his  possession.  But  with  respect  to 
another  species  of  property,  namely,  bills  of  exchange  or  notes,  the 
possession  of  these  is  more  equivocal :  for  being  generally  looked 
upon  as  cash,  and  delivered  or  remitted  to  an  agent  or  banker 
generally  in  that  way,  and  upon  a  general  account  between  the 
parties,  they  wOl  be  considered  in  that  light;  and,  as  being  blended 
with  the  general  mass  of  his  property,  will,  in  case  of  his  becoming 
a  bankrupt,  pass  by  the  assignment  under  the  commission,  tmless 
tJkey  appear  to  have  been  specially  appropriated  to  some  particular 
purpose.  What  will  amount  to  a  specific  appropriation  is  a  question 
of  &ct,  and  Uierefore  depends  upon  the  vanous  circumstances  of  each 
particular  case.  From  the  following  cases  the  reader  will  be  able  to 
form  a  general  idea  of  the  nature  of  a  specific  appropriation  and  its 
limits. 

A  correspondent  of  the  bankrupt  (m),  before  his  bankruptcy, 
drew  bills  on  him,  and  desired  him  to  place  them  to  a  particular 
account^  in  the  name  of  a  third  person,  distinguished  from  their 

feneral  account  by  a  particular  letter^  and  which  the  bankrupt  said 
e  would  do.  The  correspondent  also  drew  other  bills  on  other 
persons  to  answer  the  former  bills,  and  remitted  the  latter  for  that 
purpose  to  the  bankrupt,  with  dii*ections  to  place  these  to  the  same 
account.  The  former  bills,  not  having  been  paid  by  the  bankrupt, 
were  sent  back,  protested,  and  paid  by  the  correspondent ;  and 
the  latter  bills,  which  had  been  remitted  to  answer  them,  remained 
at  the  time  of  the  bankruptcy  in  the  possession  of  the  bankrupt 
unnegotiated.  This  was  holden  to  be  a  specific  appropriation. — See 
also  £lxp,  Ourselly  Amb.  297.  In  a  case  of  bills  remitted  to  B.,  a 
banker  (n),  after  an  account  transmitted  by  him  to  C,  his  cor- 
respondent, on  the  balance  of  which  account  C.  was  indebted  for 
bills  (accepted  by  B.  and  then  outstanding,)  which  C.  had  drawn 
upon  B.  under  an  agreement  to  make  remittances  to  answer 
tne  same  when  due ;  the  bills  remitted  to  answer  the  accept- 
ances (which  were  not  paid  by  the  banker,  but  by  the  cor- 
respondent himself  after  the  bankruptcy  of  B.),  were  considered  as 
in  the  nature  of  goods  in  the  possession  of  a  factor :  and,  therefore, 
that  they  belonged  to  the  correspondent,  subject  to  B.  the 
banker's  lien  for  the  balance  due  to  him  at  the  time  of  the  bank- 
ruptcy:  and  that,  having  been  deposited  by  the  bankrupt  with 

(k)  Per  LiiiUdale,  J,,  delWering  judg.  (I)  CaUen's  B.  L.  225. 

'mcBt  of  Ccmrt,  in  Carvalho  v.  Bum,  4  B.  (m)  Exp,  Dunuu,  2  Yes.  582,  and  1 

ft  Ad.  382 ;  1  Ner.  ft  M.  700.    A£Bnned  Atk.  232. 

on  orror,  inBx.  Ch«  1  A.  ft  E.  883 ;  4 Nev.  (»)  Zindt  v.  Walker,  BL  R.  1154. 
ft  M.  889. 

VOL.  I*  R 


242  BANKRUPT. 

another  banker,  who  had  set  them  short  in  the  bankmpt's  book, 
they  were  the  same  as  if  still  in  the  possession  of  the  bankrupt. 
An  agreement  having  been  entered  into  by  B.  (o),  a  trader  residing 
in  London,  to  purchase  of  C,  his  correspondent  at  Manchester, 
all  the  light  gold  which  diould  be  sent  by  the  latter  from  Maa- 
chester  to  London,  and  to  accept  bills  at  two  months  for  the 
money  due  upon  the  sale,  and  to  accept,  from  time  to  time,  othar 
bills  drawn  by  C.  for  his  own  convenience,  but  that  in  such  case  C. 
should  remit  value  to  the  amount  of  such  acceptances,  to  answer 
together  with  the  light  gold  for  the  different  bills  so  drawn :  B. 
became  a  bankrupt,  and  C,  being  at  the  time  of  the  bankn:^t<^ 
considerably  indebted  upon  the  balance  of  the  account,  but  igno- 
rant of  an  act  of  bankruptcy  committed,  sent  a  quantity  of  ught 
gold  and  some  bills,  in  order  to  enable  the  bankrupt  to  pay  his 
acceptances  for  him  when  they  should  become  due.  C.  afterwards 
paid  the  amount  of  the  bankrupt's  acceptances  for  him  to  the 
holders,  and  claimed  the  gold  and  bills  as  against  the  assignees. 
There  were  no  other  accounts  between  the  parties,  but  upon  these 
dealings,  which  had  been  carried  on  in  the  manner  stated  for  some 
years.  This  was  held  to  be  a  specific  appropriation,  like  the  case 
of  principal  and  factor,  and  the  agreement  was  distinguished  into 
different  parts ;  of  which,  though  the  first  was  merely  a  contract 
for  a  bargain  and  sale,  the  latter  part  was  considered  as  a  con- 
tract, of  which  the  effect  was,  that  the  bankrupt  should  become 
the  banker  of  his  correspondent  and  accept  his  bills,  the  latter 
remitting  the  value  to  the  amount,  in  liffht  sold  and  bills :  and  to 
which  latter  part  of  the  contract  the  other  had  no  other  relation 
than  as  incidentally  ascertaining  the  rate  at  which  the  gold  was  to 
be  taken.  The  plaintiff,  by  letter,  requested  permission  of  B.  (v) 
to  place  in  his  hands  bills  which  had  a  long  time  to  run,  and  to  be 
allowed  to  draw  without  renewals  at  shorter  dates,  and  desired  B. 
to  calculate  the  sum  to  be  drawn  for,  allowing  commission.  The 
bills  of  long  date,  indorsed  by  the  plaintiff,  were  included  in  this 
letter ;  to  which  B.  returned  an  answer,  saying,  that  agreeably  to 
the  plaintiff's  wishes,  he  had  discounted  the  bills,  and  then  specified 
the  amount  for  which  the  plaintiff  might  draw  upon  him  as  desired. 
The  plaintiff  drew  bills  accordingly  on  B.,  who  accepted  the  same, 
but  shoi*tly  afterwards  became  a  bankrupt,  and  these  acceptances 
were  dishonoured.  The  bills  received  from  the  plaintiff  remained  in 
the  hands  of  B.  at  the  time  of  the  bankruptcy,  unnegotiated ;  but 
the  assignees  of  B.  possessed  themselves  of  these  bills,  and  received 
the  amount  of  them.  An  action  for  money  had  and  received 
having  been  brought  by  the  plaintiff  against  the  assignees,  it  was 
holden,  that  it  would  lie ;  for  the  application  to  the  bankrupt  was 
not  to  sell  bills  of  long  date  for  those  of  shorter  date,  but  to  place 

(0)  Tbok  T.  HoWngtHwrth,  5  T.  %.  215 ;         (p)  ParU  v.  EUamm,  1  EatCi  B.  544. 
8.  C.  in  ernir,2  H.  BL  501. 
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Aoee  long  bilk  in  the  hands  of  the  bankrupt,  npon  condition  of 
being  allowed  to  draw  short  bills  upon  him ;  and,  though  in  his 
:aD8wer  he  used  the  term  discount^  yet  he  assented  to  the  terms  of 
the  first  letter,  and  used  that  word  merely  as  a  mode  of  ascertain- 
ing what  he  was  to  receive  for  the  accommodation.  The  bills,  there- 
five,  having  been  deposited  upon  a  condition,  and  that  condition  not 
having  been  complied  with,  and  they  remaining  in  specie  in  the 
hands  of  the  bankrupt  at  the  time  of  the  bankruptcy,  the  plaintiff 
might  have  brou^it  trover  for  them  against  the  assignees ;  but 
ihey  having  parted  with  the  bills,  and  received  the  value,  this  action 
for  money  had  and  received  would  well  lie  in  lieu  of  trover  to  recover 
tlie  bills.  See  further  on  this  pointy  Qiles  v.  Perkins^  9  East,  12 ; 
Exp.  Sargeant,  1  Rose,  153  ;  Bent  v.  PvUer,  5  T.  R.  494 ;  Jom- 
hart  V.  WooUett,  2  My.  &  Cr.  389. 

A.,  B.,  C,  and  D.  were  partners  in  a  banking-house  at  Liver- 
pool (^),  and  C.  and  D.  also  carried  on  a  separate  mercantile  con- 
cern in  London.  J.  S.,  having  accepted  bilk  payable  at  the  house 
of  C.  and  D.,  employed  A.,  B.,  C,  and  D.  to  get  them  paid  accord- 
■ingly,  and  agreed  to  deposit  with  them  good  bills  indorsed  by  him 
for  Uie  purpose  of  enabling  them  so  to  do;  A.,  B.,  C,  and  D. 
debited  J.  o.  in  account  for  his  acceptances,  and  credited  him  for 
all  the  bills  which  he  deposited ;  some  of  the  bills  so  deposited  by 
J.  S.  were  remitted  by  A.,  B.,  C,  and  D.,  to  C.  and  D.  upon  the 
general  account  between  the  two  houses,  and  before  any  of  the 
acceptances  of  J.  S.  became  due,  both  houses  failed,  and  J .  S.  was 
obliged  to  pay  his  own  acceptances ;  it  was  holden,  1st,  that  the 
aasignees  of  C.  and  D.  were  entitled  to  retain  asainst  J.  S.  the  bills 
remitted  to  them  by  A.,  B.,  C,  and  D. :  held  uso,  that  it  made  no 
difierence  that  one  of  the  bills  remitted  did  not  arrive  in  London 
imtil  after  the  bankruptcy  of  C.  and  D.,  though  sent  by  A.,  B.,  C, 
and  D.  before  the  event.  The  ground  on  which  this  decision  pro- 
ceeded, appears  to  have  been  this :  that  C.  and  D.,  notwithstanding 
their  partnership  with  A.  and  B.,  were  parties  capable  of  acquiring 
a  property  in  the  bills  in  question,  as  capable  as  any  third  party : 
that  th^  had  acquired  such  property  without  reproach,  and  in 
truth  in  pursuance  of  that  agreement  upon  which  they  were  deli- 
vered to  the  banking-house ;  C.  and  D.  were  therefc^e  to  be  con- 
sidered as  third  persons  with  whom  the  bills  had  been  nego- 
tiated (19).  A  banker  has  a  lien  for  the  amount  of  his  balance 
upon  a  che<dc  paid  in  by  a  customer  on  his  running  account  (r). 

(9)  BoUom  ▼.  PuUer,  1  Bos.  &P11I.  539.  (r)  8eoii  v.  Franklin,  15  East,  428. 

— -^  —     ■   -    -    -_  - — 

(19)  If  A.  deposit  bills  indorsed  in  blank  with  B.,  his  baaker,  to  be  n- 
enved  when  due,  aad  B.  raises  money  upon  them  by  pledging  them  witih 
C,  another  banker,  who  is  not  acquainted  with  the  drcnmstances  under 
wUeh  the  bilk  oame  into  the  hands  of  B.,  and  afterwards  B.  becomes 
tnkrupty  A.  cannot  maintain  trover  for  the  bills  against  G.  CMm  v. 
Martin^  1  Bos.  &  Pol.  648. 
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Secondly,  this  statute  does  not  extend  to  goods  of  which  the 
bankrupt  has  merely  a  temporary  custody  (20).  As  where  a  trader 
having  sold  goods  which  were  lying  on  a  quay  (5),  it  was  agreed 
between  him  and  the  vendees,  that  the  goods  should  be  removed, 
and  lodged  in  a  warehouse  until  the  vendees  should  give  orders  for 
the  shipping  the  same  off  as  opportunity  offered,  they  having  none 
at  that  time ;  and  accordingly  the  trader  caused  the  goods  to  be  re- 
moved into  a  warehouse  of  nis  own,  for  the  purpose  of  this  agree- 
ment.  A  few  weeks  after  the  trader  became  a  bankrupt;  the 
goods  still  remaining  in  his  warehouse.  This  was  holden  not  to  be 
within  the  statute ;  because  it  was  a  mere  temporary  custody  of  the 
goods,  and  it  could  not,  with  any  propriety,  be  said  that  they  were 
in  the  order,  disposition,  or  power  of  the  bankrupt. 

Thirdly,  the  statute  does  not  extend  to  those  cases  where  the 
property  has  been  delivered  to  the  vendee,  as  fully  as  the  nature  of 
sucn  property  will  admit  (21).  As  where  a  trader  having  bor- 
rowed of  the  defendant  a  sum  of  money  (0)  gave  him  a  bond  for 
1200/.,  and  on  the  same  day,  as  a  collateral  security,  assigned  to 
him  the  bills  of  lading,  and  policies  of  insurance  of  the  cargo  of  a 
ship  then  at  sea;  the  policies  of  insurance  were  indorsed  to  the 
defendant,  but  the  bills  of  lading  were  not.  The  trader  became  a 
bankrupt,  and  a  bill  in  equity  was  filed  by  the  plaintiff,  as  his 
assignee,  for  the  goods,  insisting  on  the  circumstance  of  the  de* 
fendant's  not  having  been  put  in  possession  of  them  at  the  time. 
But  Lord  Hardwickey  Ch.,  was  clearly  of  opinion,  that  the  defea- 
dant  was  entitled  to  retain  possession  of  every  thing  until  his  debt 
was  satisfied,  because  every  thing  which  could  show  a  right  to  the 
cargo  being  delivered  over  to  the  defendant,  the  bankrupt  couM  no 
longer  be  said  to  have  the  order  and  disposition  of  it ;  and,  there- 
fore, the  case  did  not  fall  within  the  meaning  of  this  statute.  So 
where  a  trader  (u),  being  indebted  to  the  defendant,  in  considerft- 
tion  of  the  defendant  advancing  him  a  further  sum,  agreed  to  assign 
the  cargo  of  a  ship  then  homeward  bound,  of  which  he  had  received 
letters  of  advice,  and  to  deposit  the  policy  of  insurance  on  the 
goods  in  the  hands  of  the  defendant,  and,  as  soon  as  the  bills  of 
lading  were  transmitted  to  him,  to  indorse  and  deliver  the  same 

8)  Ex  parte  P^yn,  1  Atk.  185.  («)  Lempriere  t.  Pailey,  2  T.  R.  485. 

0  Brovm  v.  Heatheote,  1  Atk.  160. 


i: 


(20)  "  Contrary  to  the  express  words  of  the  statute,  factors  have  been 
excepted  oat  of  it  for  the  sake  of  trade  and  merchandize."  Per  Lord 
Hardmcke,  Ch.,  in  Ex  parte  Dunuu,  1  Atk.  234  ;  2  Ves.  585.  "By  the 
course  of  trade,  bankers  and  factors  must  have  the  goods  of  other  people 
in  their  possession,  and  therefore  this  does  not  hold  out  a  false  credit  to 
the  worla."     Per  Butler,  J.,  in  Bryson  v.  JFylie,  1  Bos.  &  Pul.  84,  n. 

(21^  See  Manton  v.  Moore,  7  T.  R.  Q7,  and  ante,  p.  209,  whii^ 
though  not  decided  on  this  statute,  affords  an  useful  illustration  of  the 
principle  here  insisted  on. 
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over  to  the  defendant.  The  policy  and  letters  of  advice  were  depo- 
sited with  the  defendant  accordingly,  and  the  bill  of  lading  was 
indorsed  over  to  him  as  soon  as  it  arrived,  but  not  till  after  an  act 
of  banloruptcy  committed  by  the  trader.  On  the  arrival  of  the  ship 
the  goods  were  delivered  to  the  defendant.  Trover  having  been 
brought  by  the  assignees  of  the  bankrupt ;  it  was  holden,  tnat  the 
preceding  case  of  Broum  v.  Heathcote  applied  strongly  to  the  pre- 
sent ;  and,  although  in  that  case  there  was  an  assignment  of  the  bill 
of  lading)  and  here  only  an  agreement  to  assign,  yet  that  did  not 
make  any  difference,  as  neither  conveyed  more  than  an  equitable 
title.  Goods  were  sent  from  London  to  Sutherland  upon  sale  and 
Eetnra,  and  a  letter  inclosing  an  invoice,  requested  the  buyer  to 
return  such  as  were  not  approved  in  as  short  a  time  as  possible. 
The  goods  arrived  at  the  shop  of  the  buyer  on  the  evening  of  the 
ISth  of  November,  and  on  the  following  day  he  committed  an  act 
of  bankruptcy ;  it  was  holden  (x),  that  these  goods  did  not  pass  to 
the  assignees,  under  this  statute,  as  the  bankrupt  should  have  been 
allowed  a  reasonable  time  to  select  such  goods  as  he  was  disposed  to 
retain. 

■ 

Fourthly,  the  statute  does  not  apply  to  those  cases  where  the 
bankrupt  has  possession  of  the  goods  for  a  special  purpose  only ;  as 
where  a  bankrupt  (y),  after  his  certificate,  and  wno  traded  again 
forj  himself,  was  left  for  several  years  in  possession  of  his  house, 
household  goods,  and  furniture,  in  order  to  assist  in  settling  the 
afiEsdrs  of  the  bankrupt  estate,  the  assignees  repeatedly  stating  the 
^oods»  &c.  in  their  accounts  with  the  creditors,  as  part  of  the  estate; 
it  was  hdden,  that  such  possession  did  not  fall  within  the  statute, 
so  as  to  vest  the  goods  in  the  assignees  under  a  second  commission^ 
on  the  ground  that  the  bankrupt  had  not  the  disposition  so  as  to  sell 
tile  goods,  and  that  he  was  not  the  reputed  owner.  And  Buller^  J., 
said,  that  possession  of  the  goods  exposed  for  sale  in  a  shop  might 
be  within  the  statute ;  but  possession  of  the  furniture  in  a  house 
was  no  more  evidence  of  a  rignt  to  that  furniture,  than  of  a  right  iq 
the  house.  And  per  Ashhurst^  J.,  the  statute  certainly  does  not 
extend  to  every  case  of  possession ;  not,  for  instance,  to  the  case  of 
a  ready  furnished  lodging.  So  where  the  bankrupt  had  possession 
of  the  goods  for  a  special  purpose  only  (2?),  and  had  not  the  order 
and  disposition  of  them. 

A  vendor,  a  warehouseman,  sold  to  a  party  wines,  then  in  his 
warehouse,  for  which  a  bill,  accepted  by  the  vendee,  at  three  months, 
was  given,  the  vendor  putting  into  the  hands  of  the  vendee  a  note, 
acknowledging  that  he  held  the  wines,  subject  to  his  order,  rent 
free.     The  acceptance  was  dishonoured,  and  amount  not  paid. 

(x)  OibMtm  T.  Bray,  1  Moore,  (C.  P.)  Bingh,  15. 

519;  8  Taunt.  76,  8.  C.  (z)  CoUitu  v.  Forbet,  3  T.  R.  316,  and 

(r)  WMer  T.  Bumeltf  Doug.  316 ;  3  Lawrence,  J.,  Gordon  t.  E,  L  Company, 

1.  B.  321,  8.  C,  died  8mUh  ▼.  8coU,  9  7  T.  R.  237. 
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Afterwards,  vendee  became  bankrupt,  the  wines  stiU  remaining  in 
vendor's  warehouse.  It  was  holden  (a),  that  this  section  did  not 
^ply ;  for  it  referred  to  cases  where  the  bankrupt  shall,  **  by  the 
consent  of  the  true  owner, '^  have  goods  in  his  possession ;  here  the 
bankrupt,  if  he  had  possession,  was  himself  the  true  owner,  under 
the  contract  of  sale. 

Where,  by  agreement  between  B.  and  the  defendant,  B.  i^reed 
on  payment  to  nim  of  a  certain  sum,  to  convey  to  the  defendant  a 
dwelling-house,  and  to  deliver  possession  of  all  the  household  furni- 
ture and  stock,  and  that  after  formal  possession  delivered  to  the 
defendant,  B.  should  be  allowed  to  remain  in  possession  for  three 
months  without  paying  rent;  which  agreement  was  notorious  in 
the  neighbourhood,  and  the  money  was  paid  by  the  defendant,  and 
a  formal  delivery  made  to  him,  and  B.  afterwards  left  in  possession 
according  to  the  agreement,  who  became  a  bankrupt  whilst  he  so 
remained  in  possession,  and  before  the  expiration  of  the  three 
months ;  held  (6),  that  this  was  not  a  possession  by  the  bankrupt 
within  the  statute. 

Lastly,  the  possession  which  a  husband  (c),  living  with  his  wife, 
has  of  the  separate  property  of  the  wife,  settled  before  marriage  in 
trustees  for  her  separate  use,  is  not  sufficient  to  bring  a  case  within 
i^e  statute ;  and  it  will  not  be  any  objection  to  such  a  settlement 
that  the  goods  were  not  described  in  the  deed,  or  referred  to  in 
a  schedule  annexed.  It  is  observable,  however,  that  if  stock  in 
trade  is  thus  settled  on  the  wife,  for  the  purpose  of  enabling  her  ta 
carry  on  a  separate  trade,  if  the  husband  mtermeddles  in  sucn  trade, 
the  property  will  be  liable  to  his  debts.  By  stat.  6  Geo.  IV.  c.  16, 
s^  73,  if  any  bankrupt,  being  at  the  time  insolvent,  shall  (except 
upon  the  marriage  of  any  of  his  children,  or  for  some  valuable  con* 
sideration,)  have  conveyed,  assigned,  or  transferred  to  any  of  his 
children,  or  any  other  person,  any  hereditaments,  offices,  fees, 
annuities,  leases,  goods,  or  chattels,  or  have  delivered  or  made  over 
to  any  such  person  any  bills,  bonds,  notes,  or  other  securities,  or  have 
transferred  his  debts  to  any  other  person,  or  into  any  other  person's 
name,  the  commissioners  shall  have  power  to  sell  and  dispose  of  the 
same  as  aforesaid ;  and  every  such  sale  shall  be  valid  against  the 
bankrupt,  and  such  children  and  persons  as  aforesaid,  and  against  all 
persons  claiming  under  him. 

(a)  Townkp  t.  Orump,  4  A.  &  B.  58 ;  noognized  in  B.qf8h^mharg  v.IhmeUf 
5  Nev.  &  M.  606.  1  B.  &  C.  666.    See  further  on  the  subject 

(b)  Mutter  v,M099f  1  M.  &  S.335.  See  of  the  ^nfe's  separate  property,  Cane  ▼. 
alio  Biekmbotham  v.  GroMt,  2  C.  &  P.  Briee,  7U.8cVf.  183,  pott,  tit.  B&rm  y. 
492.  jPtone. 

(c)  Jarman  ▼.  fVoolhion,  3  T.  R.  618, 
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Vll.  OfWarrarrts  of  Attorney,  Conveyances,  and  Payments  maae 

by  and  to  Bankrupts. 

The  legislature,  in  order  to  provide  a  remedy  for  the  injustice  done 
to  creditors  by  secret  warrants  of  attorney,  has,  by  stat.  3  Geo.  I V. 
c.  39,  s.  1  (d),  [24th  June,  1822,]  enacted,  "  that  after  the  29th  of 
September,  1822,  if  the  holder  thereof  shall  think  fit,  every  warrant 
of  attorney  (22)  to  confess  judgment  in  any  personal  action,  or 
a  tme  copy  thereof,  and  of  the  attestation  thereof,  and  the  de- 
feasance [which,  by  s.  4,  must  be  written  on  the  same  paper  or 
parchment,]  and  indorsementa  thereon,  in  case  such  warrant  of  attor- 
ney shall  be  given  to  confess  judgment  in  B.  B.,  or  such  a  true  copy 
thereof  as  aforesaid,  in  case  such  warrant  of  attorney  shall  be  given 
to  confess  judgment  in  any  other  court,  shall,  within  twenty-one 
days  after  execution,  be  filed,  together  with  an  affidavit  of  the  time 
of  execution,  with  the  clerk  of  the  docquets  and  judgments  in  B.  R/' 
And  by  s.  2,  if  at  any  time  after  the  expiration  of  twenty-one  days 
next  after  the  execution  of  such  warrant  of  attorney,  a  commission 
of  bankrupt  shall  be  issued  against  the  person  who  shall  have  given 
such  warrant  of  attorney  under  which  he  shall  be  duly  found  and  de- 
clared a  bankrupt,  then,  unless  such  warrant  of  attorney,  or  a  copy 
thereof,  shall  have  been  filed  as  aforesaid,  within  twenty-one  days 
from  execution,  or  unless  judgment  shall  have  been  signed,  or  execu- 
tion issued,  on  such  warrant  of  attorney  within  the  same  period, 
such  warrant  of  attorney,  and  the  judgment  and  execution  thereon, 
shall  be  deemed  fraudulent  and  void  against  the  assignees  (23).  The 

(i2)  See  Stat  6  &  7  Vict  c.  66. 

(22)  By  stat.  1  &  2  Vict.  c.  1 10»  s.  9>  no  warrant  of  attorney  to  confess 
judgment  or  cognotnt  actionem  given  by  any  person,  shall  be  of  any  force 
unless  there  shall  be  present  some  attorney  of  one  of  the  superior  courts^ 
on  behalf  of  such  person,  expressly  named  by  him  and  attenmng  at  his  re- 
quest, to  inform  bun  of  the  nature  and  effect  of  such  warrant  or  cognovit, 
before  the  same  is  executed ;  which  attorney  shall  subscribe  his  name  as  a 
witness  to  the  due  execution  thereof;  and  thereby  {*)  declare  himself  to  be 
attorn^  for  the  person,  and  the  executing  the  same,  and  state  that  he 
subscribes  as  such  attorney.  See  Taylor  Y.Nieholls,  6  M.  &  W.  91.  This 
section  applies  to  actions  of  ejectment.  Doe  d.  Rees  v.  Howell,  12  A.  &  E. 
696  ;  4  r.  &  D.  361.  A  consent  under  a  judge's  order  for  payment  of  the 
debt  and  costs,  with  liberty  for  the  plaintiff's  attorney  to  enter  an  appear- 
ance for  him  and  sign  judgment,  ana  issue  execution  mstanter,  does  not  re- 
quire the  presence  of  an  attorney  for  the  defendant  at  its  execution ;  and 
unless  fraud  is  shown,  the  court  will  not  interfere.  Thome  v.  Neal,  2  Q. 
B.  726  ;  2  G.  &  D.  48. 

(23)  "The stat.  6  Geo.  IV.  c.  16,  s.  81,  is  no  repeal  of  the  stat.  3  Geo. 
lY.  c.  39,  8.  2.    The  stat.  of  6  Greo.  lY .  is  confined  to  executions  bondjtde 

>»  Plotter  r.  Niekoimm,  8  M.  &  W.  294{  BlUmffOm  y.HoWmd,  9  M.  &  W.  659; 
HMert  ▼.  Btarton,  10  M.  &  W.  678. 
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3rd  section  contains  a  similar  provision  for  rendering  a  cognotAt 
actionem  void  as  against  assignees  of  a  bankrupt  unless  filed.  But 
this  statute  does  not  affect  the  security  for  all  purposes :  but  only 
renders  it  inoperative  against  assignees  of  a  bankrupt  (^);  and 
it  does  not  extend  to  warrants  of  attorney  executed  by  insolvent 
debtors.     See  11  Geo.  IV.  &  1  Will.  IV.  c.  38. 

By  stat.  6  Geo.  IV.  c.  16,  s.  81,  it  was  enacted,  that  all  convey- 
ances by,  and  all  contracts  and  other  dealings  and  transactions  by 
and  with,  any  bankrupt,  bon&fide  made  and  entered  into  more  than 
two  calendar  months  before  the  date  and  issuing  of  the  commis- 
sion against  him,  and  all  executions  and  attachments  against  the 
lands  and  tenements  or  goods  and  chattels  of  such  bankrupt  bona 
-fule  executed  or  levied  more  than  two  calendar  months  before  the 
issuing  of  such  commission,  should  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy ;  provided  the  person  so  dealing  («)  with 
such  bankrupt,  or  at  whose  suit  or  on  whose  account  such  execution 
or  attachment  should  have  issued,  had  not,  at  the  time  of  such  con- 
veyance, &c.,  notice  of  any  prior  act  of  bsmkruptcy ;  provided  also, 
that  where  a  commission  had  been  superseded,  if  any  other  commis- 
sion should  issue  against  any  person  comprised  in  such  first  com- 
mission, within  two  calendar  months  next  after  it  should  have 
been  superseded,  no  such  conveyance,  &c.  should  be  valid,  unless 
made,  &c.  more  than  two  calendar  months  before  the  issuing 
the  first  commission  (/).     N.  ^'  This  section  (24)  applied  to  all 


\ 


d)  Green  v.  Gray,  1  D.  P.  C.  350.  903,  4. 

e)  See  Pearson  t.  Graham,  6  A.  &  E.  (/)  See  Shaw  v.  Harvey,  1  A.  &  E.  920. 


issued.  The  stat.  of  3  Geo.  IV.  declares  executions  issued  under  such  cir- 
cumstances as  the  present  to  be  fraudulent  and  void  as  against  the  assig- 
nees. I  think,  therefore,  that  this  execution,  issuing  after  an  act  of  bank- 
ruptcy, under  circumstances  which  render  it  fraudulent  under  the  stat. 

3  Geo.  IV.,  is  not  under  the  protection  extended  by  the  stat.  6  Geo.  IV.  to 
executions  hondfide  executed."  Per  Abbott,  C.  J.,  in  WiUon  v.  WhitaAer, 
M.  &  Malk.  8.  Under  the  second  section  of  the  3  Geo.  IV.  c.  39,  a  war- 
rant of  attorney  is  void  as  against  the  assignees  of  a  bankrupt,  unless  it  be 
filed  or  judgment  be  signed  upon  it  within  twenty-one  days  after  its  date, 
although  the  petitioning  creditor's  debt  was  not  contracted  until  after  the 
expiration  of  the  twenty-one  days.  Everett  v.  WelU,  2  M.  &  Gr.  269 ;  2 
Scott's  N.  R.,  525.  The  twenty-one  days  are  to  be  reckoned  exclusively  of 
the  day  of  execution ;  hence  a  warrant  executed  on  the  9th  December,  was 
holden  to  be  duly  filed  on  the  30th.    Williams  v.  Burgess,  12  A.  &  E.  635 ; 

4  P.  &  D.  443. 

(24)  According  to  Bayletfy  J.,  in  Wymery.  Kemble,  6  B.  &C.  482,  this 
section  only  applies  where  there  has  been  a  prior  act  of  bankruptcy ;  and 
according  to  Tindal,  C.  J.,  delivering  opinion  of  court  in  Bevan  v.  Nunn^ 
9  Bingh.  112,  the  clause  does  not  apply  to  any  case,  unless  where  a  former 
act  of  bankruptcy  is  assumed  to  have  been  committed. 
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executions  levied  more  than  two  months  before  ihe  issuing  of  the 
conunission,  whether  founded  on  judgments  after  verdict,  or  on 
judgments  by  default  or  confession,  the  words  being  general,  and 
not  in  any  way  limited  or  qualified :  the  108th  section,  (seepostj 
p.  253,)  applied  only  to  executions  on  judgments  by  defaxilt  or  con- 
tiession,  or  nil  dicit^  where  the  seizure  had  taken  place  within  the 
two  calendar  months  before  the  issuing  of  the  commission.  This 
construction  will  reconcile  the  two  sections  of  the  act.  The  108th 
section,  however  obscure  in  its  terms  originally,  has  now  received  a 
judicial  construction  which  makes  it  tolerably  clear.  The  creditor, 
who  has  issued  execution  on  a  judgment  after  verdict,  though  within 
the  two  months,  is  entitled  to  a  preference  if  the  seizure  was  before 
an  act  of  bankruptcy ;  but  where  the  judgment  is  by  default  or 
confession,  then,  to  entitle  the  creditor  to  a  preference,  there  must 
have  been  a  sale  as  well  as  a  seizure."  Per  ParkCy  J.,  4  B.  &  Ad. 
263,  4.     See  also  Crosfield  v.  Stanley,  4  B.  &  Ad.  87. 

Goods  of  a  bankrupt  were  seized  under  an  execution  at  the  suit 
of  a  creditor,  before  ten  o'clock  in  the  forenoon  of  the  13th  of 
August ;  the  commission  of  bankrupt  issued  between  twelve  and 
one  o^clock  on  the  ISth  of  October  following;  it  was  holden(^), 
that  the  execution  was  valid,  inasmuch  as  it  had  been  levied  more 
than  two  calendar  months  before  the  issuing  the  commission.  N.  B. 
•'--Where  the  transaction  amounts  to  an  act  of  bankruptcy,  in 
itself,  it  is  not  protected  by  this  section  ;  «.  a.  a  transfer  of  goods 
made  voluntarily  and  in  contemplation  of  bankruptcy,  though  made 
more  than  two  months  before  the  issuing  of  the  commission,  and  in 
satisfaction  of  a  bond  fide  debt,  is  not  protected ;  for  by  the  3rd 
section,  such  fraudulent  transfer  is  made  an  act  of  bankruptcy. 
Bevan  v,  Nunn,  9  Bingh.  107. 

But  now,  by  stat.  2  &  3  Vict.  c.  11,  s.  12,  [4th  June,  1839,]  all 
conveyances  by  any  bankrupt  bon&  fide  made  before  the  date  and 
issuing  of  the  fiat  shall  be  valid,  notwithstanding  any  prior  act  of 
bankruptcy,  provided  the  person  to  whom  such  bankrupt  so  con- 
veyed, had  not  at  the  time  of  such  conveyance  notice  of  any  prior 
act  of  bankrupty :  and  by  s.  13  of  the  same  act,  no  purchase  from 
any  bankrupt  bovA  fide  and  for  valuable  consideration,  where  the 
purchaser  had  notice  at  the  time  of  purchase  of  an  act  of  bank- 
ruptcy, shall  be  impeached  bv  reason  thereof,  unless  the  commission 
shall  have  been  sued  out  within  twelve  calendar  months  after  such 
act  of  bankruptcy  (A).  N.  This  act  does  not  extend  to  Ireland. 
And  by  2  8b  3  Vict.  c.  29,  [19th  July,  1839,]  reciting  the  6  Geo.  IV. 
c.  16,  s.  82,  and  2  &  3  Vict.  c.  11,  all  contracts^  dealings,  and  trans- 
actions (i),  by  and  with  any  bankrupt,  really  and  bimA  fide  made 

{$)  Godwn  T.  Saneiuary,  4  B.  &  Ad.  ante,  p.  198. 
^5.    See  also  Onaie  v.  ffarrU,  1  M.  &  (t)  Tktrqtumd  ▼.  VanderplanJt,  10  M. 

IfiDc.  141.  &  W.  180. 

(k)  Seeiect.7ofstal.5&6Viet.c.l22, 
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before  the  date  and  iasuing  of  the  fiat,  and  aU  exeoationa  and 
attachments  against  the  lancb  and  tenements  or  goods  and  chattels 
of  such  bankrupt,  b<m&  fide  executed  or  levied  before  the  date  and 
issuing  of  the  fiat,  shall  be  denned  to  be  valid,  notwithstanding  wag 
prior  act  of  bankruptcy  by  such  bankrupt  committed;  provided  the 
person  so  dealing  with  such  bankrupt,  or  at  whose  suit  or  on  whose 
account  such  execution  or  attachment  shall  have  issued,  had  not  at 
the  time  of  such  contract,  dealing,  or  transaction,  or  at  the  time 
of  executing  or  levying  such  execution  or  attachment,  notice  of  any 
prior  act  of  bankruptcy ;  provided  idso,  that  nothing  herein  con* 
tained  shall  be  deemed  to  give  validity  to  any  payment  made  by  any 
bankrupt  being  a  fraudulent  preference  of  any  creditor  or  creditoxs 
of  such  bankrupt,  or  to  any  execution  founded  on  a  judgment  on  a 
warrant  of  attorney  or  cognovit  given  by  any  bankrupt  by  vvay  of. 
such  fi*audulent  preference  (%).  In  a  case  where  an  act  of  bank- 
ruptcy having  been  committed  on  the  6th  of  July,  1839,  a  bond  fide 
execution  was  issued  on  the  8th,  under  which  the  soods  of  the  bank- 
rupt were  seized :  the  foregoing  statute  was  passed  on  the  19th,  and 
on  the  24th  a  fiat  in  bankruptcy  issued,  under  which  the  plaintif& 
were  chosen  assignees ;  it  was  holden  (Q,  that  the  assignees  must 
take  the  property  subject  to  the  new  law,  and  that  the  execution 
was  protected  by  the  statutes.  And  in  a  subsequent  case  (m)  it 
was  holden,  that  this  statute  has  a  retrospective  operation,  so  as  to 

f)rotect  the  sheriff  from  liability  in  respect  of  a  bond  fide  execution 
evied  on  the  goods  of  a  bankrupt,  without  notice  of  the  act  of 
bankruptcy,  even  when  the  seizure,  and  sale  took  place,  and  the  fiat 
issued,  before  the  passing  of  the  act ;  but  the  assignees  were  not 
appointed  until  afterwards :  and,  in  a  stiU  more  recent  case,  it  was 
decided  that  the  statute  does  not  apply  to  a  case  where  the  assignees 
were  appointed  before  its  passing  (n).  This  statute  only  protects 
transactions  which  were  valid  in  themselves  from  being  unpeached 
by  the  artificial  relation  of  the  title  of  the  assignees.  Therefore 
where  a  trader  committed  an  act  of  bankruptcy,  by  procuring  his 
goods  to  be  taken  in  execution,  the  transaction  was  decided  to  be  in- 
valid, and  not  to  be  within  the  meaning  of  the  statute  2  &  3  Vict, 
c.  29,  although  the  execution  was  bond  fide  levied  by  the  judgment 
creditor  (o).  It  has  been  since  decided  that  the  words  '^  bona  fide 
executed  and  levied,^  mean  bona  fides  of  the  creditor,  and  that  an 
execution  bond  fide  levied  must  oe  considei^ed  to  be  an  executioa 
perfected,  and  which  is  rendered  valid  by  the  statute,  though  in. 
itself  an  act  of  bankruptcy  (p).  Under  this  statute  a  deposit  of  a 
policy  of  assurance  by  way  of  security  for  a  debt,  made  previouafy 


i: 


k)  See  JIM/,  p.  254.  (o)  Hail  r.  WoOmM,  7  M.  &  W,  SiS. 

i)  fdmondf  v.Xat0^,6M.&W.285.  See  Gremy.Steer,  1  Q.  B.  707;   1  6.  & 

(m)  Neliirop  t.  Seariabriei,  6  M.  &  W.  D«  499. 

684,    leoQgniziiig   iMeim    t.   Sm^mton,  {p)  Per  Parke,  B.,  in  Beleker  vk  Mfr 


8  Scott,  676 ;  6  Bingh.  N.  C.  353.  nay,  12  M.  &  W.  109. 

(»)  Moore  y.PhiUippe,  7  M.  &  W.  536. 
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to  the  QommiaBion  of  an  act  of  bankruptcy  by  the  depositor,  and 
notified  to  the  insurance  company  by  the  party  with  whom  the  de- 
poBit  was  made,  previously  to  the  iasuinff  of  the  fiat,  though  subse- 
quently to  the  act  of  bankruptcy,  was  bolden  vaUd  as  against  thiB 
assignees,  it  not  appearing  that  at  the  time  the  notice  was  given  to 
the  company,  the  party  giving  it  was  aware  of  an  act  of  baiSruptq/i 
having  bean  committed  (p). 

"  The  eflect  of  the  statute  2  &  3  Vict.  c.  29,  is  to  wipe  out  the 
act  of  bankruptcy  altogether,  except  where  the  creditor  has  notice 
of  it ;  and  to  substitute  the  fiat  for  it  in  all  cases  where  the  creditor 
has  no  notice  of  it  ^  (q).  Notice  to  a  sheriff's  officer,  in  possession 
under  a^.  ^a.,  of  an  act  of  bankruptcy  committed  by  the  defendant, 
is  not  notice  to  the  execution  creditor  within  this  statute  (r).  No- 
tice of  a  docket  having  been  struck,  is  not  notice  of  a  prior  act  of 
bankruptcy  within  the  meaning  of  this  statute  {s). 

By  stat.  6  Geo.  lY.  c.  16,  s.  82,  all  payments  (25)  really  and  bond 
fide  made  by  any  bankrupt,  or  by  any  person  on  his  bemdf  ,  before 
the  date  and  issuing  of  the  commission  against  such  bankrupt,  to 
any  creditor  of  such  bankrupt,  (such  payment  not  being  a  fraudu* 
lent  preference  of  such  creditor^)  shall  be  deemed  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  such  bankrupt  committed ; 
and  all  payments  really  and  bon&fide  made,  or  which  shall  hereafter 
be  made,  to  any  bankrupt  before  the  date  and  issuing  of  the  com- 
mission against  such  bankrupt,  shall  be  deemed  valid,  notwithstand- 
ing any  prior  act  of  bankruptcy  by  such  bankrupt  committed :  and 
such  creditor  shall  not  be  liable  to  refund  the  same  to  the  assignees 
of  such  bankrupt,  provided  the  person  so  dealing  (t)  with  the  said 
bankrupt  had  not,  at  the  time  of  such  payment  by  or  to  such 
bankrupt,  notice  of  any  act  of  bankruptcy  by  such  bankrupt  com- 
mitted. And  by  sect.  83,  the  issuing  of  a  commission  shall  be 
deemed  notice  of  a  prior  act  of  bankruptcy,  (if  an  act  of  bankruptcy 
had  been  actually  committed  before  the  issuing  the  commission,)  u 
the  adjudication  of  the  person  against  whom  such  commission  has 
iasned  shall  have  been  notified  in  the  London  Gazette^  and  the  person 
to  be  affected  by  such  notice  may  reasonably  be  presumed  to  have 
seen  the  same.  Notice  to  the  principal  is  notice  to  all  his  agents^ 
if  there  be  reasonable  time  to  communicate  that  notice  to  his  agents ; 
May  hew  v.  Bames^  3  B.  &  G.  601.  Hence,  notice  to  the  Bank  of 
Knffland  is  notice  to  all  its  branch  banks ;   WiUis  v.  the  Bank  of 


^ 


0  In  r*  Siyan,  1  Phm.  105.  (g)  HoeUng  Y.Aeramant  12  M.  &  W. 

r)  Per  Pdrke,  B.,  in  Rmuejf  ▼.  Eafom,  170. 

10  M.  A  W.  24.  (f)  See  Peanom  r.  Graktm,  6  A.  &  B. 

(r)  Hmmey  t.  Eaitm,  10  M.  &  W.  22«  9^4. 


(25)  These  words,  "  'payments  really  and  bondjide  niade,'^must  mean 
paymeuta  of  monej  not  intoided  to  be  redaimea  by  the  party*''  Ber 
7bdai,C.J.,ia(Me(mw.Mmiett,4U.&Qr.l70i  3  Scott's N.JU 434. 
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England^  4  A.  &  E.  21.  Under  sect.  82,  payments  really  and  5mi4 
fide  made  are  valid,  even  in  cases  where  the  contract  or  transaction, 
upon  which  thev  are  made,  has  taken  place  within  two  calendar 
months  before  the  commission.  See  Coles  y.  Robins^  3  Campb.  183. 
Cash  v.  Young^  2  B.  &  C.  413.  The  same  point  was  decided  in 
Hill  V.  FarnelLt  9  B.  &  C.  45,  where  a  library  of  books  had  been 

Eurchased  of  a  hop-merchant  and  paid  for,  without  notice  that  tike 
op-merchant  had  at  that  time  committed  an  act  of  bankruptcy,  on 
which  a  commission  was  afterwards,  and  after  the  sale  of  the  books, 
taken  out  (u).  So  giving  cash  for  a  bank  {x)  post  bill.  A  pigment 
in  goods  is  a  payment  within  the  meaning  of  this  section.  Hence 
where  the  bankrupt,  after  repeated  applications  for  payment  of  a 
previous  debt,  but  after  a  secret  act  of  bankruptcy,  delivered  goods 
bond  fide  in  part  payment ;  it  was  holden  to  be  protected.  Cannon 
V.  Wood^  2  M.  &  W.  465.  '^  A  honA,  fide  payment  imports  some- 
thing different  from  and  additional  to  an  actual  payment ;  the  words 
bona  fide  were  inserted  by  the  legislature  to  raise  the  question, 
whether  the  money  had  been  paid  honestly  and  fairly  in  the  course 
of  an  honest  transaction."  Per  Tindal^  C.  J.,  Devas  v.  Venables, 
8  Bingh.  N.  C.  403.  Where  B.,  having  committed  a  secret  act  of 
bankruptcy,  assigned  chattels  to  the  defendant,  as  a  security  for 
money  lent  to  B.  by  the  defendant,  in  trust  to  permit  B.  to  use  them 
tOI  March,  1833,  and  then,  if  the  debt  were  unpaid,  to  sell  them  in 
discharge  thereof.  In  October,  1832,  and  within  two  months  of 
this  assignment,  a  fiat  issued  against  B. ;  it  was  holden,  that  this 
could  not  be  considered  as  a  payment  protected  by  the  82nd  section : 
the  word  payment  applied  to  a  payment  of  a  debt,  and  not  to  a  loan 
of  money  upon  the  security  of  a  transfer  of  goods.  Cannan  v. 
Denew,  10  Bingh.  292.  So  where  a  bankrupt  having,  within  two 
months  before  the  fiat,  deposited  chattels  by  way  of  pledge,  in  con- 
sideration of  an  advance  of  money ;  it  was  holden,  that  the  trans- 
action, though  bond  fide  and  without  notice  of  an  act  of  bankruptcy, 
was  not  protected  (y). 

By  stat.  6  Geo.  IV.  c.  16,  sect.  84,  no  person  or  body  corporate, 
or  public  company,  having  in  their  possession  or  custody  any  money, 
goods,  wares,  merchandizes,  or  effects,  belonging  to  any  bankrupt, 
mail  be  endangered  by  reason  of  the  payment  or  delivery  thereof  to 
the  bankrupt  or  his  order;  provided  such  person  or  company  had 
not,  at  the  time  of  such  delivery  or  payment,  notice  that  such  bank- 
rupt had  committed  an  act  of  bankruptcy.  And  by  sect.  85,  if  any 
accredited  agent  of  any  body  corporate  or  public  company  sliall  have 
had  notice  of  any  act  of  bankruptcy,  such  body  corporate  shall  be* 
hereby  deemed  to  have  had  such  notice. 

(u)  And  see  Bithop  t.  CrawMhay,  3  B.  {x)  Willu  v.  TlUBtmktifEngkandt^k. 

&  C.  415 ;  Ward  v.  Clarke,  1  M.  &  Malk.  &  £.  21,  n. 

409;  and  Ck>oi  ▼.  Caldeeoiif  ibid.  522;  (y)  Wrigkf  v.  JVonOcy,  5  Bingb.  N.  C. 

wt9,  205,  n.  89 ;  affinned  in  Ex.  Ch.  6  Bingfa*  N.  C.  446. 
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By  sect.  86  (re-enacted  by  stat.  2  &  3  Vict.  <^.  11,  s.  13,  ante, 
p.  249)  no  purchase  from  any  bankrupt  bon&fide^  and  for  valuable 
consideration,  where  the  purchaser  had  notice  at  the  time  of  an  act 
of  bankruptcy  by  such  bankrupt  committed,  shall  be  impeached  by 
reason  thereof,  unless  the  commission  against  such  bankrupt  shall 
have  been  sued  0UI4  within  twelve  calendar  months  after  such  act  of 
bankruptcy. 

By  sect.  87,  no  title  to  any  real  or  personal  estate  sold  under 
any  commmission,  or  under  any  order  in  bankruptcy,  shall  be  in>- 
peached  by  the  bankrupt,  or  any  person  claiming  under  him,  in 
respect  of  any  defect  in  the  suing  out  of  the  commission,  or  in  any 
of  the  proceedings  under  the  same,  unless  the  bankrupt  shall  have 
commenced  proceeding  to  supersede  the  said  commission,  and  duly 
prosecuted  the  same  within  twelve  calendar  months  from  the  issuing 
thereof  (2r).  The  words  '^  claiming  under  "^  the  bankrupt,  do  not 
include  the  assignees  under  a  subsequent  commission  (a). 

By  sect.  108,  no  creditor  having  security  for  his  debt,  or  having 
made  any  attachment  in  London,  or  any  other  place,  by  virtue  of  any 
custom  there  used,  of  the  goods  of  the  bankrupt,  shall  receive  upon 
such  security  or  attachment  more  than  a  rateable  part  of  such  debt ; 
except  in  respect  of  any  execution  or  extent  served  and  levied,  by 
seizure  upon,  or  any  mortgage  or  lien  upon,  any  part  of  the  property 
of  such  bankrupt  before  the  bankruptcy ;  provided  that  no  creditor 
though  for  a  valuable  consideration^  who  shall  sue  out  execution 
yp<m  any  judgment  obtained  by  default^  confession^  or  nil  dicit^ 
shall  avail  himself  of  such  execution  to  the  prejudice  of  other  fair 
creditors,  but  shall  be  paid  rateable  with  such  creditors.      This 

J)roviso  limits  the  exception,  and  the  exception  applies  only  to  cases 
ailing  within  the  first  part  of  the  section,  viz.  those  of  creditors 
having  security.  Per  Lord  Tenterden^  G.  J.,  6  B.  &  C.  484, 
Wymer  v.  Kemble.  In  this  case  the  goods  of  the.  debtor  had  been 
seized  under  a  fi.  fa.  sued  out  upon  a  judgment  of  non  sum  inform 
matuSj  and  delivered  to  the  creditor  under  a  bill  of  sale  by  the 
sheriff;  then  a  bankniptcy  followed ;  audit  was  holden,  that  he  had 
ceased  to  be  a  creditor,  having  been  paid  by  means  of  the  execution 
before  the  bankruptcy.  So,  where  after  seizure  and  before  bank- 
mptcy,  the  debtor  pays  the  money  to  the  sheriff's  officer,  the  debt 
is  thereby  extinguished,  and  although  the  monev  is  in  the  hands 
of  the  sheriff  at  the  time  of  the  bankruptcy,  and  paid  over  to  the 
execution  creditor  afterwards,  the  assignees  cannot  recover. 
Morland  v.  Pellatt,  8  B.  &  C.  722.  But  where  the  sheriff  had 
made  a  seizure  before  act  of  bankruptcy,  but  the  goods  remained 
in  his  hands  unsold  at  the  time  of  tne  bankruptcy,  it  was  holden, 
that  the  sheriff  was  not  justified  in  paying  over  to  the  creditor 
money  received  by  him  as  the  proceeds  of  the  sale,  after  the  bank- 
er) See  Barl  QrwutiUe  ▼.  lkaw€r$,  7  (a)  QmOd  ▼.  Bkojfer,  6  Bingh.  738. 
Sim.  121. 


254  BANKRUPT. 

raptc^.    NotUy  y.  Buek^  8  B.  &  C.  160.    See  farther  on  this  sab- 
jeoty  in  re  Wathhanrn^  8  B.  &  G.  444. 

An  execution  founded  on  a  warrant  of  attorney  or  cognovit  is 
stiD  within  the  operation  of  this  108th  section,  and  not  protected 
aminst  the  effect  of  an  act  of  bankruptcy  or  a  fiat  before  the  sale, 
though  the  seizure  had  taken  place  before  the  act  of  bankruptcy  (fi). 
When  an  execution  hy  fieri  facias  on  a  judgment  on  a  warrant  of 
attorney  (not  given  by  way  of  iraudulent  preference)  was  executed 
by  seizure,  after  a  secret  act  of  bankruptcy,  but  not  completed  fay 
sale  of  the  goods  seized  before  the  issuing  of  the  fiat,  which  was 
subseauent  to  the  passing  of  the  2  &  8  Vict.  c.  29  ;  it  was  holden, 
that  the  execution  creditor  was  not  entitled  to  the  benefit  of  it  as 
against  the  assignees  of  the  bankrupt ;  the  stat.  2  &  S  Vict.  c.  29, 
not  having  had  the  eflfoct  of  rendermg  valid  such  executions  so  as 
to  entitle  the  execution  creditor  to  the  benefit  of  them  against  the 
assignees,  nor  repealed  the  108th  section  of  the  statute  6  Geo.  IV. 
c.  16  (c) ;  the  njo^t  of  the  assignees  to  the  goods  seized,  or  the 
proceeds,  may  be  enforced  by  an  action  of  trover  against  the  sheriffs 
who  sold  after  the  fiat  {d). 

These  decisions  must,  it  is  conceived,  lead  to  anearly  interferoice 
on  the  part  of  the  legislature ;  for  to  avoid  the  risk  of  having  execu- 
tions defeated,  it  has  now  become  the  practice  of  sherifib  to  sell  the 
property  seized  immediately  after  an  execution  is  levied,  and  thus 
m  most  cases  a  very  great  sacrifice  is  the  consequence  («).  But 
where  a  creditor  on  a  judgment  founded  upon  a  warrant  of  attorney, 
issued  execution  thereon,  and  seized  and  sold  the  goods  of  the 
debtor  under  a /{.  fa,  without  notice  of  any  act  of  bai£ruptcy  com- 
mitted by  the  debtor,  and  on  the  day  after  the  sale,  a  fiat  in  bank- 
ruptcy issued  afflinst  the  debtor ;  it  was  holden,  that  the  assignees 
were  not  entitfed  to  recover  from  the  creditor  the  proceeds  of  the 
sale,  inasmuch  as,  at  the  time  of  the  fiat,  he  was  not  a  creditor  of 
the  bankrupt  within  this  section  (/). 

The  stat.  1  Will.  IV.  c.  7,  s.  7,  reciting  so  much  of  the  108th  section 
of  the  statute  of  6  Geo.  IV.  (an^e,p.  253)  as  is  there  printed  in  italics, 
and  also,  that  by  reason  of  such  provision,  plaintifis  hsul  been  and  might 
be  deterred  from  accepting  a  cognovit  actionem,  with  stay  of  execu- 
tion, whereby  the  expense  of  further  proceedings  In  such  action 
might  have  been  and  may  be  saved  or  diminished,  tor  remedy  thereof 
enacts,  *^  that  no  judgment  signed  or  execution  issued  after  tiie 
passing  of  that  act  [llth  March,  1831,1  on  a  cognovit  actionem 
after  declaration  filea,  or  delivered,  or  judgment  by  default,  confes- 

{h)  Per  Park9,  B.,  in  CUaimi  t.  (»Mi,  5  Soott't  N.  R.  877. 

12M.  &W.  126;  dtmgfTU/MortfT.JBo-  (^  Gft«»/oii  y.  GiMt,  12  M.  &  W.  lU, 

hertifm,  8  M.  &W.  463;  andiSilQf  ▼.  Car-  xeoognizmg  JBottuIoii  y.  Wmtwwrth^n^ru. 

tiff  11  M.  &  W.  671.  (•)  See  prefiioe  to  Montagu  and  Ayr- 

(e)  Whitmof  y.  Roiberiiony  8  M.  &  W.  ton's  Law  of  Bankraptcjr,  second  edition. 

463;  Bmmim  y.  Wmstmorih^lii  M.  ft W.  (/)  JtoiMy  v.  EtOmi,  10 M.  ft W.^. 
36;  Skwy  y.  Carter,  11  M.  ft  W.  571; 


BANKRUPT.  256 

tton,  or  nil  dicit,  according  to  the  practice  of  the  oourt  in  any  action 
commenced  advensely,  and  not  by  colhision  for  the  purpose  of  frau- 
dulent preference,  shiall  be  deemed  within  the  foregoing  pro?ision/' 
An  execution  sued  out  upon  a  final  judgment,  after  judgment  by 
nil  dicit,  falh  (g)  within  this  proviso,  which  comprises  all  judg- 
ments by  default,  and  cannot  be  restrained  to  judgments  by  de- 
fauk  by  the  consent  or  the  collusion  of  the  parties ;  and  the  words 
^*  obtained  by  default,  confession,  or  nil  dicit,"  apply  to  a  judgment 
obtained  before,  as  well  as  after,  the  passing  of  the  act.  The  sta- 
tute 1  Will  IV.  c.  7,  s.  7,  does  not  extend  to  a  judgment  on  a 
warrant  of  attorney,  diou^  given  without  collusion  or  mtention  of 
jraudulent preference  (A). 

A  plaintiff  in  execution  upon  a  judgment  by  confession  ceases  to 
be  a  creditor,  bavins  security  for  his  debt  within  the  108th  section 
of  statute  6  Geo.  IV.  c.  16,  when  the  goods  seized  under  that  execu- 
tion are  sold,  even  though  an  act  of  bankruptcy  be  committed  before 
the  return  of  the  writ  (t)- 


VIII.  Of  Actions  which  may  be  brought  by  the  Assignees  of  a 
Bankrupt^  p.  2fi5,  and  in  what  Manner  they  ought  to  sue^  p.  260, 
Actions  against  Assignees^  p.  262. 

Bt  Stat  6  &  6  Vict.  c.  122,  s.  26,  if  the  assignees  commence  any 
action  or  suit  for  any  money  due  to  the  bankrupt's  estate,  before  the 
time  allowed  by  this  act  for  the  bankrupt  to  dispute  the  fiat  shall 
have  elapsed,  (see  sect.  24)  any  defendant  in  any  such  action  or 
suit  shall  be  entitled,  after  notice  given  to  the  assignees,  to  pay  the 
same,  or  any  part  thereof,  into  the  court  in  which  such  action  or  suit 
is  brought ;  and  all  proceedings  with  respect  to  the  money  so  paid 
into  court  shall  thereupon  be  stayed  until  the  time  aforesaid  shall 
have  elapsed :  and  if  within  that  time  the  bankrupt  shall  not  have 
ccnnmenced  such  action,  suit,  or  other  proceeding  as  aforesaid,  and 
prosecuted  the  same  with  due  diligence,  the  money  shall  be  paid  out 
of  court  to  the  assignees,  but  otherwise  shall  abide  the  event  of  such 
action,  suit  or  other  proceeding  as  aforesaid,  and  upon  such  event 
shall  be  paid  out  of  court  either  to  the  assignees  or  the  person 
adjudged  bimkrupt,  as  the  court  shall  direct ;  and  after  such  pay- 
ment made  so  into  court,  it  shall  not  be  lawful  for  the  person  so 
adjudged  bankrupt  to  proceed  against  the  defendant  for  recovery  of 
the  same  money. 

See  Stat.  7  &  8  Vict.  c.  Ill,  ss.  8,  9,  ante,  p.  224,  6,  Tespecting 
actions  by  assignees  of  a  company  made  bankrupt  under  the  provi- 
aioos  of  that  aet. 

(a)  Cmmimff  v.  IFU|fof9il,4  M. ftP.  238;      1  Ke?.  &  M.  668. 
6  Bingli.  502.  (0  Higffin»  ▼.  WAdoMf  3  Y.  &  J.  1, 

(A)  Om^lM  ir.StmOt^,  4B.ftAd.87;      noogniziiig  W9mtri..Xembl$. 
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The  assignees  of  a  bankrupt  can  recover  such  thmgs  only  as  the 
bankrupt  had  both  a  legal  and  equitable  (j)  right  in.  See  ante^ 
p.  240. 

1.  Money  had  and  received, — ^An  action  for  money  had  and 
received  will  lie  against  a  creditor  of  the  bankrupt  (A),  who,  after 
the  act  of  bankruptcy,  takes  out  execution  against  the  goods  of  the 
bankrupt,  and  receives  from  the  sheriif  the  money  arising  from 
the  sale  of  the  goods;  for  the  law  supposes  the  creditor  to  have 
received  the  same  for  the  use  of  the  assignees  in  whom  the  pro- 
perty of  the  goods  is  vested,  and  thence  implies  a  promise  to  pay. 
So  where  a  trader  became  a  bankrupt  by  lying  in  prison  two 
months  (now  21  days)  after  an  arrest  (/)  ;  it  was  holdcn,  that 
his  assignees  might  maintain  an  action  for  money  had  and  received 
against  a  person'  who,  after  the  arrest,  and  before  the  expiration  of 
the  two  months,  having  had  notice  that  a  commission  would  be  sued 
out  against  the  trader,  sold  his  goods  and  paid  him  the  produce. 
In  cases  of  this  kind,  the  assignees  have  an  election  to  bring  either 
trover  or  assumpsit.  In  trover  they  may  recover  the  full  value  of 
the  goods  at  the  time  they  were  taken,  though  the  sale  may  not 
actually  have  produced  more  than  half  their  worth :  but  in  assumpsit, 
the  assignees,  considering  the  party  selling  the  goods  as  theur 
agent,  are  entitled  to  recover  only  what  was  produced  by  the  sale  of 
the  goods  (m).  If  the  assignees  bring  assumpsit,  they  affirm  the 
contract,  and  the  defendant,  if  a  creditor  of  the  bankrupt,  may  set 
off  his  debt  (n).  But  the  assignees  cannot  affirm  the  act  of  the 
bankrupt  as  their  agent  in  part^  and  avoid  it  as  to  the  rest  (o). 

A.  agreed  in  writing  with  B.  and  C,  on  behalf  of  themselves  and 
D.,  as  partners  in  trade,  to  serve  thein,  B.  and  C,  and  the  survivor  of 
them,  for  seven  years,  as  their  foreman,  and  not  to  engage  in  trade 
on  his  own  account  during  that  period  without  their  consent ;  and 
B.  and  C.  agreed  to  pay  nim  wages  after  a  fixed  rate  weekly,  as 
long  as  he  should  serve  them  faithfully ;  it  was  holden  (/>),  that  the 
right  of  action  for  a  breach  of  this  agi-eement,  by  the  dismissal  of 
A.  without  a  reasonable  cause,  passed  to  the  assignees  of  A.  on  his 
bankruptcy,  as  being  part  of  his  personal  estate  whereof  a  profit 
might  be  made. 

By  the  law  of  England  (9),  if  not  contradicted  by  the  laws  of  the 
country  where  the  property  may  be,  the  commissioners  may 
dispose  of  the  personal  property  of  the  bankrupt  resident  here, 

{J)  Per  Parke,  B.,  in  Mogg  t.  Baker,  3  cognized  in  Rus$eil  ▼.  Bell,  8  M.  &  W.  277. 

M.  &  W.  197.  (0)  Wilwn  v.  Ponlter,  Str.  859 ;  Brewr 

{k)  KitcMn  t.  CampbeU,  3  Wils.  304 ;  y.  Sparrow,  7  B.  &  C.  313,  per  Bagleg, 

2  Bl.  Rep.  827.  J.i  S.  P. 

{I)  King  v.  Leiih,2  T.R.141;  and  see  (p)  Drake  v.  Beekkam,  (Ex.  Ch.  rfr. 

ante,  p.  216  (•).  versing  judgment  of  the  Court  of  Exch.) 

(m)  Per  Oroee  and  Buller,  Js.,  in  King  11  M.  &  W.  315. 

y.  Leith,  2  T.  R.  144,  145.  (q)  Hunter   t.  PotU,    4  T.  R.  182; 

(»)  Smith  T.  Hodwn,  4  T.  R.  211,  I6.  PMlUpe  v.  Hmiier,  2  H.  BL  402. 


BANKRUPT.  257 

although  such  property  be  in  a  foreign  country.  Hence  where 
the  defendant  being  resident  in  England,  and  a  creditor  of  the 
bankrupt  in  Enghmd,  after  the  assimmient  of  the  bankrupt's 
estate,  and  with  full  knowledge  thereof,  attached,  and  afterwards 
received,  by  a  remittance,  money  due  to  the  bankrupt  in  Rhode 
Island  in  North  America ;  it  was  holden,  that  the  assignees 
miffht  recover  the  same  from  the  defendant,  in  an  action  for  money 
had  and  received  to  their  use.  So  where,  after  an  act  of  bankruptcy 
committed  (r),  but  before  the  assignment,  a  creditor  of  the  bank- 
rupt in  England,  and  resident  in  England,  with  knowledge  of  the  act 
of  bankruptcy,  made  an  affidavit  of  debt  in  England,  by  virtue  of 
which  he  attached,  and  after  the  assignment  received,  money  due  to 
the  bankrupt  in  one  of  the  British  plantations  in  America ;  it  was 
holden,  that  the  assignees  might  recover  the  same  in  an  action  for 
money  had  and  received.  A.,  after  an  act  of  bankruptcy  committed 
by  B.,  received  the  amount  of  a  draft  drawn  b^  B.  on  his  banker,  in 
&vour  of  A.,  for  a  bon&Jide  debt.  The  plaintiff,  as  assignees  of  B., 
brought  an  action  against  the  banker  for  a  larger  sum  of  money 
belonging  to  the  bankrupt,  in  which  action  the  banker  attempted  to 
set  off  the  before-mentioned  sum,  which  he  had  paid  to  A. ;  but  it 
i^pearing  that  the  banker  had  paid  the  mone^  to  A.  with  full  know- 
ledge of  the  bankruptcy,  the  set-off  (5)  was  disallowed.  The  plain- 
ti£&  then  brought  an  action  for  money  had  and  received  against  A. 
to  recover  the  amount  of  the  draft ;  but  it  was  holden  (0»  that  the 
action  would  not  lie;  for,  although  the  plaintiffs  had  at  first  an 
election  whether  they  would  bring  the  action  against  the  banker  or 
A.,  yet  having  in  the  former  action,  against  the  banker,  insisted  that 
the  money  had  not  been  paid  on  their  account,  and  that  it  was  void, 
they  could  not  in  the  present  action  be  permitted  to  contradict  it, 
and  insist  that  the  payment  was  made  on  their  account. 

Covenant. — In  covenant  for  rent  on  an  indenture  (u),  brought  by 
the  assignees  of  the  lessor  (a  bankrupt),  the  lessee  cannot  pletul  that 
the  lessor  nil  habuit  in  tenementis :  for  the  assignees  succeed  to  all 
the  rights  of  the  bankrupt,  and  consequently  may  claim  the  benefit 
of  that  estoppel,  which  would  have  operated  between  the  lessor  and 
lessee.  By  mdenture  of  lease,  reciting^  that  the  lessee  had  pur- 
chased certain  fixtures  on  the  premises  on  condition  of  their  being 
repurchased,  it  was  agreed  between  the  lessor  and  lessee,  and  the 
lessor  covenanted,  that  on  the  expiration  or  other  sooner  determina* 
tion  of  the  term,  he  (the  lessor)  would  take  the  fixtures  at  such  price 
as  they  should  be  appraised  at  by  two  competent  persons,  one  to  be 
named  by  each  side  :  the  lessee  became  bankrupt,  and  his  assignee 
declined  the  lease  (which  was  delivered  up),  but  required  the 
fixtures  to  be  repurchased  ;  and  brought  covenant  against  the  lessor 
for  not  appointing  an  appraiser :  it  was  holden  (a;),  tnat  as  by  6  Geo. 

M  Sill  T.  Woriwiek,  1  H.  BL  665.  (u)  Parker  v.  Manmng,  7  T.  R.  537. 

(t)  Vernon  ▼.  Bankey,  2  T.  R.  113.  (a?)  Keareey  v.  Cantaire,  2  B.  &  Ad. 

(/)  Vernon  t.  Haneonf  2  T.  R.  287.  716. 

VOL.  I.  8 
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IV.  c.  16,  s.  76,  the  bankrupt,  on  delivering  np  the  lease,  was  dis- 
charged from  all  the  covenants  on  his  part,  performance  of  the 
covenant  in  question  could  not  be  enforced  by  the  assignee  of  the 
bankrupt  against  the  lessor.  For  the  remedies  given  to  assignees 
for  the  recovery  of  rents  by  debt  or  distress,  and  for  enforcing  the  ob* 
servance  of  all  covenants  and  agreements  in  respect  of  lands  of  which 
the  commissioner  has  the  power  of  disposition,  under  the  3  &  4 
Will.  IV.  c.  74,  see  the  67th  section  of  that  statute. 

JDeht. — The  assignees  of  a  bankrupt  may  bring  an  action  of  debt 
on  the  stat.  9  Ann.  c.  14,  against  the  winner,  for  (v)  money  lost  at 
play  by  the  bankrupt  before  his  bankruptcy,  and  the  assignees  of  a 
bankrupt  are  allowed  to  sue  both  in  the  debet  and  detinet^  because 
the  whole  property  of  the  bankrupt  is  vested  in  them  by  law  {z). 

Tort. — A  right  of  action  for  an  injury  to  the  body  or  feelings  of 
a  trader,  arising  from  a  tort,  independent  of  contract,  does  not  pass 
tp  his  assignees ;  e.  g.  for  an  assault  and  battery  or  for  slander^  or 
for  the  seduction  of  a  child  or  servant  (a). 

Where  defendant,  a  leaseholder  for  a  long  term,  put  N.  in  pos* 
session  under  an  agreement  to  grant  a  lease  when  N.  should  have 
paid  a  sum  of  money  for  the  furniture^  which  he  was  to  do  by  instal- 
ments in  three  years,  in  the  mean  time  paying  rent  at  certain  days 
to  defendant,  subject  to  distress  for  non-payment.  Defendant 
received  rent  from  N.,  but  omitted  to  pay  the  superior  landlord, 
who  distrained  on  N.  for  arrears  due  from  defendant,  N.  having 
become  bankrupt ;  it  was  holden  (ft),  that  the  damage  incurred  l^ 
the  distress  was  a  cause  of  action  on  which  his  assignees  mi^ht  sue; 
for  though  a  right  of  action  for  an  injury  to  the  person  does  not 

fass  to  assignees,  yet  an  injury  to  bankrupt's  personal  property  does, 
t  appears  to  have  been  the  intention  of  the  legislature  to  give  assig- 
nees all  the  remedies  in  respect  of  the  property  which  they  were  en- 
titled to  under  the  former  acts,  and  that  they  should  have  power  (as 
they  had  under  those  acts)  to  sue  upon  contracts  made  with  the 
bankrupt,  and  for  injuries  affecting  his  property  (c),  though  not  for 
mere  personal  wrongs,  and  such  causes  of  action  as  would  abate  bv 
his  death.  Hence  assignees  may  maintain  {d)  an  action  for  unliqui- 
dated damages  which  have  accrued  before  the  bankruptcy  by  non- 
performance of  a  contract.  So  where  B.  before  his  bankrupti^ 
hired  a  carriage  of  M.  and  let  it  to  defendant,  who  sent  it  bade  to 
B.  damaged,  and  C.  repaired  it  with  the  assent  of  B.,  and  after  B.'^s 
bankruptcy  proved  the  amount  of  the  repairs  under  B.'s  commission  ; 
was  holden  («),  that  B.  s  assignees  had  a  right  of  action  against  the 
defendant ;  but  as  it  did  not  appear  that  B.'^s  estate  had  paid  or  was 
ever  likely  to  pay  any  dividend,  they  were  entitled  to  nominal 

(y)  Brandon  v.  Pate,  2  H.  BL  368.  (h)  Hancock  ▼.  Qffyfh  B  Bingh.  358. 

(x)  FerBuUer,J.,iikWiuierY.Kretch-  (c)  SeeS|p«fic«y.J2o^ert,llM.&W.l91. 

Juan,  2  T.  R.  46.  (d)  WriffM  v.  FairJUld,  2  B.  &  Ad. 

(a)  Per  Lord  Denman,  C.  J.,  delivering  727,  re<»gnized  in  Qib9on  v.  (Uaruiken^ 

judisment  in  Ex.  Ch.  in  Drake  v.  Beei-  8  M.  &  W.  321. 
ham,  11  M.  ft  W.  319.  (e)  Porter  v.  Voriey,  9  Bingli.  98. 
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damages  only.  A  right  of  action  of  trefi^ass  for  seizing  and  taking 
die  plaintiff's  coods  under  a  iaise  and  unfounded  claim  of  a  debt ; 
whereby  the  plaintiff  was  injured  in  his  business  and  believed  by  his 
customers  to  be  insolvent,  and  certain  lodgers  left  his  house,  does 
not  pass  to  the  plaintiff's  assignees  on  his  bankruptcy  (e). 

TVover. — The  reader  should  be  reminded  that  by  the  statute  2  & 
3  Vict.  c.  29,  ante^  p.  249,  all  executions  arainst  the  goods  of  a 
bankrupt  bond  fide  levied  before  the  date  of  the  fiat,  as  well  as  con- 
tracts, dealings,  and  transactions  banA  fide  made  before  that  date, 
are  put  upon  the  same  footing  as  payments  made  by,  or  to  a  bank- 
rupt, were  under  the  6  Geo.  IV.  c.  16,  s.  82,  ante^  p.  261,  and  are 
dedkred  to  be  valid,  notwithstanding  any  prior  act  of  bankruptcy, 
if  levied  or  made  without  notice  of  any  prior  act  of  bankruptcy. 
In  order,  however,  to  bring  a  case  within  the  provisions  of  the  new 
act,  it  is  essential  that  the  transaction  be  a  valid  one  (/).  The 
following  cases  which  occurred  before  the  passing  of  the  new  act 
must  therefore  be  considered  with  reference  to  its  provisions ;  but 
as  the  new  act  differs  from  the  6  Geo.  IV.  c.  16,  s.  81,  only  as  to 
the  time  allowed  for  making  executions,  contracts,  and  dealings, 
valid,  they  are  still  retained. 

If  after  an  act  of  bankruptcy^  but  before  commission,  a  person 
sne  out  execution  against  the  goods  of  the  bankrupt,  under  which 
liie  dieriff  makes  a  seizure,  and  then  within  two  months  a  commis- 
sion issues,  and  afterwards  the  sheriff  sells  the  goods,  the  assignees 
may  maintain  trover  against  the  sheriff  (ff)  (26)  ;  and  so  where  the 
sheriff  seizes,  sells,  and  pays  over  the  money  before  commission  and 
before  notice  (A)  of  the  bankruptcy ;  but  the  assignees  cannot  main- 
tain trespass  (i),  for  officers  and  ministers  of  justice  cannot  be  made 
trespassers  by  relation.  In  like  manner  the  assignees  may  bring 
trover  against  the  party  suing  (A),  if  proved  a  party  to  the  conver- 
sion by  giving  bond  to  the  sheriff,  and  receiving  the  money  levied. 
Or  if  the  party  accompany  the  officer  in  levying  the  goods  (/), 


(•)  Brewer  v.  Dew,  11  M.  &  W.  625. 

(/)  HaU  T.  Walktee,  7  M.  &  W.  353, 
a»te,  p.  250. 

(p)  Cbopery.  Ckitty,!  Burr.  20, andl  BL 
Bflp.  65}  Laxame  ▼.  JFaitknum,  5  Moore, 
313 ;  CarUile  t.  GarUmd,  7  Bingfa.  298, 
afBrmed  on  error  in  Exc.  Ch.  10  Bingh. 
452 ;  2  Cr.  &  M.  31 ;  4  Soott,  587,  8.  C: 
aflfarmed  on  error  in  D.  P.  4  Bingh.  N.  C. 
7;  3  M.  &  W.  152;  Dillon  y.  LangUyy 
2  B.  &  Ad.  131 ;  in  DUUm  y.  Limgley,  it 
did  not  appear  that  the  sheriff,  at  time  of 
•dxnre,  or  when  sale  hegan,  knew  of  the 


act  of  bankruptcy. 

(A)  Potter  V.  StarkUj  Exchr.  M.T.  1807. 
(See  Report  from  Mr.  Justice  WilHame'e 
MS.  note  in  4  Scott,  718,)  cited  4  M.  & 
S.  260,  recognized  in  Prtee  y.  Helyar,  4 
Bingh.  603.  Bdlme  y.  Hution,  on  error 
from  Ex.  in  the  Exch.  Ch.  9  Bingh.  471, 
S.  P. 

(0  Smith  y.  MUlee,  1  T.  R.  475. 

(i)  Rueh  y.  Baker,  BoU.  N.  P.  41; 
Str.  96,  and  MSS.  8,  C, 

(/)  Menham  y.  Bdnumeon,  1  Bos.  & 
Pol.  369. 


(26)  See  stat.  I  ft  2  Will.  IT.  c.  58  (Interpleader  Act),  enabling  the 
sheriff  to  come  in  and  protect  himself  against  disputed  claims  to  property ; 
and  see  Fenwick  ▼.  Laycoek^  2  Q.  B.  108. 
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though  the  produce  of  the  goods  remain  in  the  hands  of  the  sheriflTs 
broker.  But  assignees  having  once  afiSjmed  the  acts  of  a  person 
who  wrongfully  sold  the  property  of  bankrupt,  cannot  afterwards 
maintain  (tn)  trover  against  such  person.  Where  S.  obtained  bills 
of  exchange  from  the  defendant  upon  a  fraudulent  representation, 
that  a  security  given  by  him  to  the  defendant,  (which  was  void,) 
was  an  ample  security,  and,  on  the  next  day,  having  resolved  to 
stop  payment,  informed  the  defendant  that  he  had  repented  of  what 
he  had  done,  and  had  sent  express  to  stop  the  bills,  and  would 
return  them,  and  three  days  afterwards  committed  an  act  of  bank- 
ruptcy, after  which  he  returned  to  the  defendant  all  the  bills, 
(except  one  which  had  been  discounted,)  and  also  two  bank-notes, 

ert  of  the  proceeds  of  such  discount,  and  the  defendant  delivered 
ck  the  security,  and  afterwards  a  commission  of  bankrupt<7' 
issued  against  S.,  the  assignees  under  which  commission  brought 
trover  against  the  defendant  for  the  bills  and  bank-notes:  held, 
that  the  defendant  was  entitled  to  retain  them  (n).  Assignees  may 
maintain  trover  for  goods  sold  by  a  bankrupt  after  an  act  of  bank- 
ruptcy, although  they  have  demanded  payment  for  them.  The  very 
taking  of  goods  (o)  from  one  who  has  no  right  to  dispose  of  them  is 
a  conversion. 

The  assignees  are  entitled  to  recover  in  trover  goods  bond  fide 
seized  by  an  execution  creditor  under  a  fieri  faciasy  on  a  judgment, 
upon  a  warrant  of  attorney,  after  a  secret  act  of  bankruptcy,  but 
not  sold  until  after  the  date  and  issuing  of  the  fiat  (jp),  and  notice 
thereof;  and  the  stat.  2  &  3  Vict.  c.  29,  does  not  protect  such  an 
execution.     (See  ante^  p.  254.) 

In  what  manner  the  Assignees  ought  to  sue. — ^All  the  assignees 
who  are  living  must  join  in  the  action  (q).  In  actions  brought  by 
the  assignees,  they  may  declare  generally  as  assignees  of  the  estate 
of  A.  a  bankrupt,  according  to  the  form  of  the  statute,  concerning 
bankrupts,  without  setting  forth  the  act  by  which  the  trader 
became  a  bankrupt  (r),  or  ihe  proceedings  under  the  commis- 
sion (s).  So  a  declaration  on  a  scire  facias  (^),  by  the  assignees  of  a 
bankrupt,  stating  generally,  that  he  became  a  bankrupt  within  the 
meanine  of  the  statute,  and  that  his  goods  and  effects  were  duly 
assigned  to  the  plaintifis,  is  sufficient,  without  stating  the  trading, 
act  of  bankruptcy,  &c.,  because  a  scire  facias  is  an  action.  The 
assignees  cannot  make  themselves  parties  to  the  record  in  any  inter- 
mediate stage  of  the  proceedings  (u),  but  it  must  be  immediately 

im)  Brewer  v.  Sparrow,  7  B.  &  C.  310.  affinaing,  on  error  in  Exch.  Ch.,  jndgmeni 

n)  Oladsitme  y.  Hadwen,  1  M.  &  S.  of  B.  R. 
517.    See  further  Taylor  v.  Plumer,  3  M.  (g)  Snelffrove  v.  Huntf  2  Stark.  N.  P.  C. 

&  S.  562.  424,  Abbott,  C.  J. 

(o)  Hunt  T.  Owennap,  2  Stark.  N.  P.  C.  (r)  Pepyt  v.  Low,  Carth.  29. 

306.    Lord  EUenhorough,  C.  J.,  whose  (t)  Lawton  v.  Lamb,  Lut.  274. 

opinion  was  afterwards  confirmed  by  the  (/)  Winter  v.  Kretehman,  2  T.  R.  45. 

court.  («)  Kretehmany.  Beyer,  1  T.  R.463. 

{p)  Skey  V.  Carter,  11  M.  &  W.  571, 
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after  judgment,  and  before  any  other  proceeding  has  taken  place, 
though  an  interlocutory  judgment  is  sufficient  for  this  purpose* 
Hence  where  plaintiii^  after  judgment  agamst  him  and  writ  of  error 
allowed,  becomes  a  bankrupt,  the  assignees  ought  to  go  on  with 
the  writ  of  error  in  the  bankrupt's  name,  the  writ  of  error  being  a 
proceeding  after  the  judgment ;  and  if  the  assignees,  instead  of 
adopting  this  method,  sue  out  a  sci.  fa.  in  their  own  names  to 
compel  an  assignment  of  errors,  the  court  will  quash  it.  If  the 
assignees  bring  an  action  upon  a  contract  made  by  the  bankrupt 
before  his  baiukruptcy,  it  is  mcumbent  on  them  to  sue  as  assignees, 
and  so  to  state  themselves  in  the  declaration.  But  where  the 
contract  is  made  by  the  bankrupt  after  his  bankruptcy  (or),  and 
before  he  has  obtained  his  certificate,  as  aU  his  property  is  then 
vested  in  the  assignees,  he  will  be  considered  as  their  agent ;  and, 
in  such  case,  it  is  not  necessaiy  that  they  should  state  themselves 
to  be  assignees  in  the  declaration ;  in  like  manner  as  where  an 
executor  brings  an  action  on  a  contract  made  by  himself  respect- 
ing the  goods  of  the  testator,  he  need  not  name  himself  executor* 
In  actions  of  assumpsit  brought  by  the  assifimees  on  contracts 
made  with  the  bankiTpt,  there  are  two  ways  in  which  the  proiniBes 
may  be  laid  in  the  declaration :  1st,  As  having  been  made  to  the 
bankrupt  (y)  before  his  bankruptcy ;  and,  2ndly,  As  having  been 
made  to  uie  plaintifis  as  assignees  {z).  In  an  action  brought  by 
the  assignees  of  a  bankrupt  (a),  the  plainti&  declared  on  an  ac- 
count stated  with  the  bankrupt^  whereon  the  defendant  was  found 
in  arrear  £  ,  and  being  so  in  arrear,  he  promised  to  pay  the 
plaintiff  as  assignees.  On  the  general  issue  pleaded,  the  evidence 
was,  that  the  account  was  stated  with  the  bankrupt,  and  the 
defendant  promised  to  pay  him,  but  there  was  not  any  evidence 
of  a  promise  to  the  assi^ees.  Lord  Hardwiche^  C.  J.,  was  of 
opinion,  that  the  declaration  was  supported  by  the  evidence,  and 
the  plainti£&  had  a  verdict.  On  a  motion  for  a  new  trial,  the 
court  concurred  in  opinion  with  the  chief  justice :  Lee,  J.,  observ- 
ing, that  he  was  not  aware  of  any  case,  where,  on  a  declaration 
framed  in  this  manner,  it  had  been  holden  necessary  to  prove  an 
express  promise  to  the  assignees ;  because  when  the  account  was 
proved  to  be  stated  with  the  bankrupt,  there  was  a  sufficient  con- 
sideration :  a  debt  was  created  to  the  bankrupt  which  was  trans- 
ferred to  the  assignees  by  the  statute ;  and  this  was  evidence  of  a 
promise  to  the  assignees  so  as  to  entitle  them  to  this  demand, 
standing  in  the  place  of  the  bankrupt.  Assignees  under  a  joint 
commission  acainst  two  partners,  may  recover  (&)  in  the  same 
action  debts  aue  to  the  partners  jointly  and  debtis  due  to  them 
separately ;   for  being  assignees  of  the  two  partners,  they  are 

(«)  Ewau  V.  Jfoim,  Covp.  569.  tit.  '<  Creditor  and  Bankrupt/'  pi.  16. 
(y)  JUg  V.  WUma-,  Str.  697,  adjudged  (a)  Skinntr  v.  lUhow,  T.  8  &  9  Geo. 

<m  demunrer  to  decUration.  II.  B.  R.  MSS. 

{x)  Fathion  ▼. Dormet,  7  Vin.  Abr.  140,  (b)  Qraham  v.Mulcaiter,  4  Bingh.  115. 
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afisigneeB  also  of  each.  The  asBignees  nnder  a  joint  commiaBioii 
against  A.  and  B.,  in  suing  on  a  separate  contract  entered  into  with 
A.,  may  describe  themselves  generally  as  assignees  of  A.  withont 
noticing  the  name  of  B.  (c).  A.  and  B.  were  partners,  A.  oom- 
mitted  an  act  of  bankruptcy,  and  afterwards,  but  before  the  bank* 
ruptcy  of  B.,  the  sheriff  seized  goods  which  had  belonged  to  A. 
and  B.,  under  an  execution  against  them:  it  was  holden  (^),  that 
the  assignees  of  A.  and  B.  under  a  joint  commiasion  could  not, 
suing  as  such,  recover  A.'s  share  of  the  property  therein.  A 
trader  being  seised  of  an  estate  for  life  with  a  power  of  appoint- 
ment, remamder  in  default  of  appointment  to  himself  in  fee,  after 
having  committed  an  act  of  bankruptcy  made  an  appointment  in 
favour  of  J*  S. ;  it  was  holden  («),  that  all  his  interest  having 
passed  to  his  assignee  under  a  bargain  and  sale  executed  by  the 
commissioners,  the  appointment  was  void :  and  therefore  that  the 
assignee  might  maintain  an  ejectment.  The  assignees  of  a  bank- 
rupt may  maintain  an  action  in  their  own  names  only  for  a  chose  in 
action  belonging  to  the  wife  of  the  bankrupt,  e,  g.  a  promissory  note 
given  to  her  dam  sola ;  and  in  such  action  the  defendant  cannot 
set  off  a  debt  due  to  him  from  the  bankrupt  (/). 

By  stat.  5  &  6  Vict.  c.  122,  s.  31,  if  any  person  adjudged  bank- 
rupt after  the  commencement  of  this  act  shall  at  the  time  of  his 
bankruptcy  be  a  member  of  a  firm,  it  shall  be  lawful  for  the  court 
authorized  to  act  in  the  prosecution  of  the  iiat  against  such  bank- 
rupt to  authorize  the  assignee,  upon  his  application,  to  commence  ox 
prosecute  any  action  at  law  or  suit  in  equity  in  the  name  of  such 
assignee  and  of  the  remaining  partners  against  any  debtor  of  the 
partnership ;  and  such  judgment,  decree,  or  order,  may  be  obtained 
therein  as  if  such  action  or  suit  had  been  instituted  with  the  con- 
sent of  such  partner :  and  if  such  partner  shall  execute  any  release  of 
the  debt  or  demand  for  which  sucn  action  or  suit  is  instituted,  such 
release  shall  be  void ;  provided  that  every  such  partner  shall  have 
notice  given  him  of  such  application,  and  be  at  liberty  to  show 
cause  against  it,  and  if  no  benefit  is  claimed  by  him  by  virtue  of  the 
said  proceedings  shall  be  indenmified  against  the  payment  of  any 
costs  in  respect  of  such  action  or  suit  in  such  manner  as  such  court 
upon  his  application  shall  direct ;  and  that  it  shall  be  lawful  for  such 
court,  upon  the  application  of  such  partner,  to  direct  that  he  may 
receive  so  much  of  the  proceeds  of  such  action  or  suit  as  such  court 
shall  direct. 

Actions  against  Assignees, — By  stat.  6  Geo.  lY.  c.  16,  s.  44, 
*^  Every  action  brought  against  any  person  for  any  thing  done  in 

(c)  StonehouM  ▼.  Ih  SihUt  3  Campb.  A.  93 ;  and  see  Badham  t.  lf«e,  7  Bingh. 

399.  695 ;  /oMt  ▼.  Wmmood,  3  M.  &  W.  653; 

(i)  Bogg  end  another  ▼.  Bridgm  and  AbleT.lSf0O^f,2Ketti»444;  4  M.&  Cr.  187. 

anothert  8  Taunt.  200.  (/)  Yates  v.  SherHn^im,  11  M .  Sl  W. 

(e)  Doe  d.  Coleman  ▼.  Britain,  2  B.  &  42. 
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pursuance  of  this  act  (27)  shall  be  commenced  within  three  calendar 
months  next  after  iJie  fact  committed;  and  the  defendant  may 
plead  the  general  issue  and  give  this  act  and  the  special  matter 
m  evidence,  and  that  the  same  was  done  by  authority  of  this 
act;  and  if  it  shall  appear  so  to  have  been  done,  or  that  such 
action  was  commenced  after  the  time  before  limited  for  bringing 
the  same,  the  jury  shall  find  for  the  defendant :  and  if  there 
be  a  verdict  for  the  defendant,  or  if  the  plaintiff  shall  be  non- 
suited, or  discontinue  his  action  after  appearance  thereto,  or  if, 
upon  demurrer,  judgment  shall  be  ffiven  aeainst  the  plaintiff,  the 
defendant  shall  recover  double  costs.  ^^  The  true  construction  of 
the  foregoing  clause  appears  to  be  this :  if  the  assignee  does  an  act 
directed  by  the  statute,  but  does  it  erroneously,  he  is  protected : 
but  if  he  does  the  act  as  the  result  of  his  ownerahip  of  that  which 
was  the  bankrupt's  property,  and  not  by  the  direction  of  the  sta- 
tute, that  is  not  done  in  pursuance  of  the  statute,  and  he  is  respon- 
sible for  it.^  Per  Bayley,  J.,  delivering  judgment  of  the  court  in 
Edge  v.  Parker^  8  B.  &  C.  701,  recognizing  Carru/Aer*  v.  Payne^ 
5  Hlngh.  270.  See  also,  Worth  v.  Buddy  2  B.  &  Ad.  177,  where  it 
was  holden,  that  assignees  are  not  entitled  to  double  costs  under  the 
latter  part  of  this  section,  and  there  is  not  any  distinction  between 
the  case  of  a  general  assignee  and  an  official  assignee.  The  official 
assignee  is  not,  therefore,  entitled  to  notice  of  action  by  the  alleged 
bankrupt  for  seizing  his  goods  under  the  fiat ;  for  the  right  he 
exercises  in  seizing  the  goods  is  a  right  belonging  to  him  by  virtue 
of  his  property  in  them,  and  not  of  any  special  power  given  to  him 
by  the  Bankrupt  Acts;  Knight  v.  Turquandf  2  M.  &  W.  101. 
Formerly,  when  a  dividend  was  declared,  it  was  considered  that  a 
r^t  of  action  against  the  assignees  accrued  to  every  creditor  for 
his  proportion  (g) ;  and  it  was  holden,  that  assumpsit  might  be 
maintained  against  the  assignees  of  a  biinkrupt  by  a  creditor  for  his 
share  of  a  dividend,  under  an  order  of  the  commissioners ;  and  in 
such  action  the  proceedings  before  the  commissioners  were  conclu- 
sive evidence  of  the  debt,  and  the  assignees  could  not  set  off  a  debt 
due  from  the  plaintiff,  for  the  sum  proved  must  be  taken  to  be  the 
balance  due ;  but  now  by  stat.  6  Gheo.  IV.  c.  16,  s.  Ill,  no  action 
for  any  dividend  shall  be  brought  by  any  creditor  who  has  proved 
under  the  commission,  against  the  assignees  of  the  estate  of  such 
bankrupt,  for  the  amount  of  any  dividend  declared  by  the  commis- 
sioners ;  but  in  cases  of  refusal  by  the  assignees  to  pay  such  divi- 
dend, the  creditor  entitled  to  the  same  may  petition  the  Lord  ChBii- 

(jf)  Brown  ▼.  BuiUnt  Dong.  407,  per  JCmyo*,  C.  J.,  6  T.  R.  549,  S.  P. 


(27)  As  to  what  shall  be  said  to  be  in  purnuince  of  an  act,  see  Smith  v. 
Show,  10  B.  &  C.  277,  poet,  tit.  ''  Imprisonment,"  and  Wallace  v.  Smith,  5 
East.  122,  ante,  97,  n. ;  SelUek  v.  Smith,  2  C.  &  P.  284 ;  Gaby  v.  WUte  and 
Berks  Canal  Company,  3  M.&8. 580  ;  Theobald  v. Criehmore,  IB. &k.227. 
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cellor,  who  may  order  payment  thereof  with  interest  for  the  time 
that  such  dividend  shaU  have  been  withheld,  and  the  costs  of  the 
applicati<Hi. 


IX.  Of  AetiomM  by  the  BoMkngpU 

An  uncertificated  bankmpt  has  a  q)ecial  property  in  goods 
acquired  by  himself  after  hjs  bankmptcy  (A),  and  may  maintain 
trover  for  them  against  strangers.  So  if  an  order  for  the  delivery 
of  goods  (i),  belonging  to  A.  but  in  the  possession  of  B.,  be  ghren 
by  A.  to  an  uncertificated  bankrupt,  in  payment  of  a  debt  due  from 
A.  to  the  bankrupt  after  his  bankruptcy,  and  B.  refuses  to  deliver 
the  goods,  the  bankrupt  may  maintain  trover  against  him.  In  cases 
of  this  kmd,  however,  the  bankrupt  can  recover  only  where  the 
assignees  do  not  interfere  (A),  for  the  general  assignment  of  personal 
property  by  the  commissioners  in  the  first  instance  passes  all  the 
fiiture  acquired  as  well  as  present  personal  property,  and  a  second 
assignment  of  personal  property  coming  to  the  bankrupt  is  not 
necessary :  consequently  the  superior  title  of  the  assignees  must 

frevaU  where  they  come  forward  and  assert  it.  By  the  1  &  2  WiH 
v.  c.  56,  s.  25,  the  present  donBi  future  personal  estate  of  bankmpt 
vests  in  the  assignees  by  virtue  of  their  appointment  without  deed. 
See  ante^  p.  193.  An  uncertificated  bankrupt  may  maintain  an 
action  for  work  and  labour  done  after  his  bankruptcy  (/).  So  for 
work  and  labour,  and  materials  founds  incident  and  necessary  to  the 
labour.  Silk  v.  Osborne,  1  Esp.  N.  P.  C.  140.  So  for  money  l&oi 
and  advanced,  as  it  will  be  presumed  that  the  money  may  have  been 
earned  by  his  labour.  £vans  v.  Br&wn,  1  EIsp.  N.  P.  C.  170.  Lord 
Ellenboraugh^  C.  J.,  speaking  of  Chippendale  v.  Tomlinson^  and  the 
cases  which  have  been  decided  on  its  authority,  said  (m),  that  the 
hardship  of  the  case  mieht  perhaps  have  warped  the  opinion  of  the 
judges,  when  the  evil  might  have  been  better  remedied  by  statute ; 
but  now  there  was  an  inveterate  practice  of  above  twenty  years  in 
support  of  that  series  of  cases.  But  where  plaintifi^,  a  fumiture- 
broKer  and  uncertificated  bankrupt,  was  employed  by  defendant  to 
remove  his  goods,  in  the  course  of  which  business  he  employed 
several  men  and  vans,  supplied  packing-cases,  repaired  furniture, 
and  provided  materials  for  this  purpose  and  other  articles  to  a  trifling 
amount ;  it  was  holden  (n),  that  the  debt  which  thereby  accrued  to 
plaintiff  was  not  a  debt  in  respect  of  personal  labour  merely,  and 
that  the  assignees  had  a  right  to  intervene  and  claim  it.  If  ihe 
assignees  of  a  bankrupt  manufacturer  employ  him  in  carrying  on 
the  manufacture  for  the  benefit  of  the  estate,  and  pay  him  money 

h)  Well  y.FoXy  7  T.  K.  391.  (0  Chippendale  ▼.  TimiUnaon,  Co.  B-U 

0  Fowler  v.  Dowuy  I  Bos.  &  PuL  44.  5th  edit.  p.  431. 

[k)  Kitchen  v.  Barteeh,  7  East,  53.   See  (m)  In  Kitchen  v.  Bwriech,  7  East,  62. 

Hayllar  v.  Sherwood,  2  Nev.  &  M.  401.  (n)  Crq/ton  v.  Pooie,  1  B.  &  Ad.  568. 
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from  time  to  time,  this  is  evidence  of  such  a  contract  between  him 
and  his  assignees  as  will  enable  him  to  recover  from  them  a  reason- 
able compensation  for  his  work  and  labour  (6). 

By  stat.  6  Geo.  IV.  c.  16,  s.  13,  "The  petitioning  creditor, 
before  commission  granted,  shall  make  an  affidavit  before  a  master  in 
dumcery  (p)  of  the  truth  of  his  debt,  and  eive  bond  to  the  Chancellor 
m  the  penalty  of  2002.,  to  be  conditionea  for  proving  his  debt,  and 
the  party  to  have  committed  an  act  of  bankruptcy,  and  to  proceed 
on  tne  commission  ;  but  if  such  debt  be  not  due,  or  no  proof  of  an 
act  of  bankruptcy,  and  it  shall  also  appear  that  such  commission  was 
taken  out  fraudulently  or  maliciously  ;  the  Chancellor  may,  upon 
petition,  examine  into  the  same,  and  order  satisfaction  to  be  made 
for  the  damages ;  and  for  the  better  recovery  thereof,  assign  such 
bond  to  the  parties  petitioning,  who  may  sue  for  the  same  in  his 
name."  See  stat.  1  &  2  Will.  IV.  c.  56,  s.  12.  The  assignment  of 
the  bond  by  the  Chancellor  is  conclusive  evidence  of  the  fraud  or 
malice  in  an  action  on  the  bond ;  and  it  is  not  necessary  to  state  in 
the  declaration  that  the  commission  was  fraudulently  or  maliciously 
sued  out.  See  further  on  this  point,  Smithey  v.  Edmonson^  3 
East,  22.  But  now,  by  stat.  5  &  6  Vict.  c.  122,  s.  3,  in  every 
ease  of  a  petition  for  the  issue  of  a  fiat  in  bankruptcy,  it  shall  be 
lawful  for  the  Lord  Chancellor  to  dispense  if  he  shall  tiiink  fit  with 
the  bond  now  required  to  be  given  to  him  by  the  petitioning 
creditor  conditionea  for  proving  his  debt,  and  for  proving  the  party 
to  have  committed  an  act  of  bankruptcy  at  the  time  of  issuing  such 
fiat,  and  for  proceeding  upon  such  fiat ;  and  in  such  case  it  shall  be 
lawful  to  issue  the  fiat  without  any  such  bond  having  been  given. 

In  an  action  for  maliciously  suing  out  a  commission  of  bankrupt, 
it  must  be  averred  and  proved  (9)  that  the  commission  was  super- 
seded (or  that  the  fiat  was  annulled)  before  the  commencement  of 
the  action ;  and  if  this  fact  be  not  proved,  the  plaintiff  ought  to  be 
nonsuited ;  though  it  be  not  averred  in  the  declaration,  and  though 
the  defendant  has  omitted  to  demur. 


X.  Of  the  Pleadings. 

By  stat.  6  &  6  Vict.  c.  122,  s.  37  (r),  eveij  bankrupt  who  shall 
have  duly  surrendered,  and  in  all  things  conformed  himself  to  the 
laws  in  force  at  the  time  of  issuing  the  fiat  in  bankruptcy  against 
him,  shall  be  discharged  from  all  debts  due  by  him  when  he  became 
bankrupt,  and  from  bSl  claims  and  demands  made  proveable  under 

(0)  CoU$  ▼.  Barrttw^  4  Taimt.  754.  &  M.  678.     The  Giancellor's  order  to 
{p)  It  is  no  longer  necessary  that  the  annul  a  fiat  has  now  the  effect  of  a  super- 
oath  should  be  made  before  a  master  ^  sedeas.    See  pott^  p.  288. 
ehancery.    See  5  &  6  Vict.  c.  122,  s.  67.  (r)  This  section  is  simUar  to  sect.  121 

(q)  WkUworth  T.  Hall,  2  B.  &  Ad.  695,  of  stat.  6  Geo.  IV.  c.  16. 
neognized  in  MtUor  v.  B^UMey,  2  Gr. 
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the  fiat,  in  caae  he  shall  obtain  a  certificate  of  sach  conformity  ao 
eigned  and  allowed,  and  aubject  to  such  provisions  as  hereinafter 
mentioned ;  and  no  certificate  of  such  conformity  by  any  such  bank- 
rupt shall  release  or  dischar^  such  bankrupt  from  such  debts, 
cbumsy  or  demands,  unless  such  certificate  shall  be  obtfuned  allowed 
and  confirmed  aocordinff  to  such  provisions :  provided  always,  that 
no  such  certificate  shalT  release  or  discharge  any  person  who  was 
partner  with  such  bankrupt  at  the  time  of  his  b&nkruptcy,  or  was 
then  jointly  bound,  or  had  made  any  joint  contract  with  such  baok- 
rupt ;  and  provided  also,  that  nothing  herein  contained  shall  affect 
the  validity  of  any  certificate  allowed  by  the  Lord  Chancellor  or 
Court  of  Review  previous  to  the  conunencement  of  this  act. 

By  this  section  a  bankrupt  is  discharged,  not  merely  from  the  debt, 
but  from  all  remedies  for  its  recovery,  in  the  case  of  a  debt  prove- 
able  under  the  commission  (s).  A  landlord  distrained  for  rent  the 
goods  of  A.,  on  his  tenant's  premises;  the  tenant  afterwards 
became  bankrupt,  and  obtained  his  certificate :  it  was  holden,  that 
the  certificate  did  not  operate  as  a  release  of  the  rent,  and  that  there- 
fore the  landlord  had  a  right  in  replevin  at  the  suit  of  A.  to  avow  Car 
a  return  of  the  goods  (/)• 

Before  the  recent  stat.  5  &  6  Vict.  c.  122,  s.  39,  it  was  required 
that  the  certificate  should  be  signed  by  a  certain  proportion  of  the 
creditors  of  the  bankrupt ;  but  it  is  no  longer  requisite  that  any  of 
the  creditors  should  sign,  the  granting  of  the  certincate  being  vested, 
by  sect.  39,  in  the  discretion  of  the  commissioners,  who  may  either 
refuse  it  altogether,  or  annex  such  conditions  thereto  as  the  justice  of 
the  case  may  require. 

By  stat.  5  &  6  Vict.  c.  122,  s.  42  («),  any  bankrupt  who  shall 
after  such  certificate  shall  have  been  confirmed  be  arrested  or  have 
any  action  broiurht  against  him  for  any  debt,  claim,  or  demand,  profe- 
able  under  the  fiat  against  such  bankrupt,  shall  be  discharged  upon 
entering  an  appearance,  and  may  plead  in  general  tiiat  the  eanse  of 
action  accrued  before  he  became  bankrupt,  and  may  give  this  act, 
and  the  special  matter  in  evidence ;  and  such  bankrupt's  certificate, 
and  the  confirmation  thereof,  shall  be  sufficient  evidence  of  the 
trading  bankruptcv  fiat,  and  other  proceedings  precedent  to  the  ob- 
taining such  certificate ;  and  if  any  such  bankrupt  shall  be  taken  in 
execution  or  detained  in  prison  tor  such  debt,  claim,  or  demand, 
where  judgment  has  been  obtained  before  the  confirmation  of  his 
certificate,  it  shall  be  lawful  for  any  judge  of  the  court  wherrin 
judgment  has  been  so  obtained,  on  such  bankrupt's  producing  his  cer- 
tificate, to  order  any  officer  who  shall  have  sucn  bankrupt  in  custody 
by  virtue  of  such  execution,  to  discharge  such  bankrupt  without 
exacting  any  fee. 

(«)  D^nt  ▼.  Skaple^,  I  B.  &  Ad.  54 ;      afinned  on  error,  10  M.&  W.  471. 
Barrow  y.  Paile,  1  B.  &  Ad.  629.  (»)  This  aectioii  ia  liiiiilar  to  tlie  126th 

(0  NewUm  v.  Scott,  9  M.  &  W.  434,      sect,  of  itat.  6  Geo.  IT.  c  16. 
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By  stat.  6  Oeo*  IV.  c.  16,  s.  127,  if  any  person  who  shall  have 
been  so  discharged  by  such  certificate,  or  who  shall  have  compounded 
with  his  creditors,  or  who  shall  have  been  discharged  by  an  insolvent 
act,  shall  become  bankrupt,  and  have  obtained  such  certificate,  unless 
luB  estate  shall  produce  (after  all  charges,)  sufficient  to  pay  every 
creditor  under  tne  commission  15«.  in  the  pound,  such  certificate 
shall  only  protect  his  person  from  arrest  and  imprisonment ;  but  his 
future  estate  and  effects  (except  his  tools  of  trade  and  necessary 
household  fumitiu^,  and  the  wearing  apparel  of  himself,  his  wife,  and 
children,)  shall  vest  in  the  assignees  under  the  said  commission, 
who  shall  be  entitled  to  seize  the  same  in  like  manner  as  they  might 
have  seized  property  of  which  such  bankrupt  was  possessed  at  the 
issuing  the  commission. 

The  foregoinff  127th  section  does  not  entitle  a  creditor  to  proceed 
against  the  bankrupt  after  a  second  certificate,  for  a  debt  which  he 
might  have  proved  under  the  commission ;  and  if  the  creditor  brings 
an  action  for  such  debt,  the  certificate  (x)  will  be  a  bar.  Debt  on 
bond — Plea,  bankruptcy :  The  defendant  had  since  the  date  of  the 
bond  been  discharged  under  an  Insolvent  Act,  but  the  bond  had  not 
been  inserted  in  the  schedule :  a  commission  of  bankrupt  had  after- 
wards issued  against  him,  under  which  he  obtained  his  certificate 
before  the  day  on  which  the  stat.  6  Geo.  IV.  c.  16,  received  the 
royal  assent,  but  his  estate  had  not  produced  15«.  in  the  pound.  The 
court  was  of  opinion  (y),  that  there  were  not  any  words  in  the  127th 
section  by  which  the  right  of  a  creditor,  situated  as  the  plaintiff  was, 
to  sue  the  bankrupt  and  recover  a  jud^ent,  and  have  execution 
amixist  his  effects,  was  specifically  and  expressly  taken  away,  or  the 
mS^sts  of  a  bankrupt,  situated  as  the  defendant  was,  were  specifically 
and  expressly  vested  in  his  assignees ;  and,  consequently,  the  certi- 
ficate was  no  bar.  Thev  added,  that  these  grounds  of  their  judg- 
ment left  the  case  of  Robertson  v.  Score  wholly  untouched.  Where 
A.  had  obtained  his  certificate  under. a  second  bankruptcy  before  the 
statute  6  Geo.  IV.  c.  16  came  into  operation,  it  was  holden  {z).  to 
be  a  valid  defence,  in  trover  for  goods,  that  the  goods  were  in  the 
dispootion  of  A.,  against  whom  a  fiat  issued  in  1836,  under  which 
the  defioidant  converted  as  assignee ;  although  A.  had  not  paid  15^. 
in  the  pound  under  the  second  commission ;  for  this  section  is  not 
retrospective  so  as  to  apply  when  the  second  certificate  was  obtained 
before  the  act  came  into  operation ;  but  it  does  apply  where  the 
second  certificate  was  obtained  after  the  act  came  into  operaticm, 
although  the  second  commission  was  before  (a).  A  party  who  has 
takoi  poflseesion  of  the  goods  of  an  intestate  after  his  death,  cannot 

(jr)  Roibtrittm  ▼.  fieorv,  S  B.  &  Ad.  338,  317j  11  A.  &  B.  350.  See  JEbton  v.  Brmd- 

leeogaized iiigl><ow v. BrnddMt, Ex. Feb.  diok,2  Cr«&lL43»$  4T7r.lS2{  Bv/- 

21tt,  1834,  2  Moo*,  ft  Ayr.  4S6,  n.  iiTT.  J7oftMiii,4Bii^N.C.290t  6Biii^. 

(y)  See  Car€w  v.  Mv«ytb,  4  B.  ft  A(L  N.  C.  128. 

851.  (a)  Ywmg  v.  BMmwih,  8  Ner.  ft  P. 

(y)  Bmimmim  v.  BeMUr,  8  P.  ft  Da.  585)  8  A.  ft  B.  470. 
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set  up  as  a  defence  to  an  action  of  troyer  by  the  administrator,  that 
the  intestate  had  been  first  insolvent  and  then  bankrupt,  and  had 
not  paid  15«.  in  the  pound  under  the  fiat,  and  that  therefore  the  pio- 

Eerty  in  the  goods  vested  absolutely  in  the  assignees;  the  goods 
aving  been  acquired  by  the  intestate  after  the  bankruptcy,  and 
he  having  been  aUowed  by  the  assignees  to  retain  poesesBion  of 
them  (b). 

The  127th  section  vests  the  future  estate  in  the  assignees  ahso- 
lutely  (c),  and  does  not  leave  the  bankrupt  a  right  of  action  subject 
to  their  interference. 

It  is  sufficient  for  the  defendant  to  pursue  the  words  of  the  statute, 
and  to  aver  that  the  cause  of  action  accrued  before  he  became  a  bank- 
rupt, without  averring  that  the  defendant  had  conformed,  according 
to  the  bankrupt  statute  (</),  or  that  the  defendant  became  a  bank- 
rupt before  the  commencement  of  the  suit  (e).    By  a  certificate  ob- 
tamed  under  a  joint  commission,  separate  as  well  as  joint  debts  are 
discharged  (/).      In  like  manner  by  a  certificate  obtained  under  a 
separate  commission,  joint  debts  as  well  as  separate  debts  are  dis- 
charged (g).     Formerly,  indeed,  doubts  were  entertained  whether  a 
certificate  under  a  separate  commission,  against  one  partner,  wooM 
not  discharge  the  other  partner ;  and,  therefore,  it  was  held  neces- 
sary to   provide  agiunst  such  discharge  by  stat.  10  Ann.  c.  15. 
That  statute  is  now  repealed ;  but  by  stat.  5  &  6  Vict.  c.  122,  b. 
37  (A),  ante^  p.  266,  6,  no  corticate  shall  release  or  discharge  any 
person  who  was  partner  with  the  bankrupt,  at  the  time  of  his  bank- 
ruptcy,  or  who  was  then  jointly  bound,  or  had  made  any  joint 
contract  with  the  bankrupt.      This  general  plea  of  bankruptcy  may 
be  supported  by  evidence  of  a  certificate  allowed  after  bill  filed,  and 
before  plea  pleaded  (t),  the  cause  of  action  having  accrued  before  the 
bankruptcy ;  but  the  certificate  cannot  be  given  in  evidence  under 
the  general  issue,  for  the  debt  still  exists,  and  as  the  certificate  only 
operates  as  a  special  discharge  from  it  under  the  statute,  the  defen- 
dant must  avail  himself  of  this  discharge  in  the  manner  prescribed 
by  the  statute  (A).     Where  the  bankrupt  is  sued  for  a  cause  of 
action  accruing  before  his  bankruptcy,  and  pending  the  suit  and 
before  trial  obtains  his  certificate,  he  must  plead  (I)  it,  puis  darran 
continuance;  and  if  he  neglects  to  do  so,  and  judgment  is  obtained 
against  him,  he  will  not  be  permitted  to  plead  his  certificate  to  an 
action  on  such  judgment.     A  bankrupt,  who  obtained  his  certificate 
after  issue  and  before  judgment,  having,  after  judgment,  been  ren- 


{h)  jywn  V.  Chamben,  9  M.  AW.  460. 
(e)  Y(nmg  y.  BUhwwrih^  3  Nev.  &  P. 
585 ;  8  A.  &  E.  470. 

(d)  WilUm  y.  Oiwrdani,  Co.  B.  L.  5th 
edit.  p.  518|  in  which  Paru  v.  Salkeld^  2 
Wils.  139,  was  oyemiled. 

(e)  Tower  y.  Cameron^  6  East,  413; 
Howard  y,  Poole,  Str.  995 ;  Day.  431. 


(/)  8.  C.  Wiekei  v.  Straktm,  Str.  1 157 ; 
S.  P.  Honey'9  case,  3  P.  Wms.  25. 

(g)  Bap,  Yale,  3  P.  Wms.  24,  n. 

\h)  This  section  is  similar  to  sect.  121 
of  the  6  Geo.  IV.  c  16. 

(t)  Harria  Y.Jamee,  9  East,  82. 

(k)  Gowland  y.  Warren,  1  Campb.  363. 

(0  Todd  y.Ma^efieid,  6  B.  &  C.  105. 
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dered  in  discharge  of  his  bail,  was  holden  entitled  to  his  discharge 
on  a  summary  q>plication,  although  he  had  not  pleaded  his  certificate 
puis  darrein  continuance  (m).  See  new  rule  as  to  plea  puis  darrein 
eontinuancey  ante^  p.  141» 

The  certificate  will  operate  as  a  discharge  (n)  of  such  debts  only 
as  are  due  at  the  time  when  the  act  of  bankruptcy  is  committed ; 
and  the  foregoing  remark  as  to  the  time  when  the  certificate  was 
obtained  must  be  attended  to.  But  if  an  action  be  commenced 
against  a  bankrupt  after  the  bankruptcy,  for  a  debt  due  before  the 
bankruptcy,  and  a  verdict  found  for  the  plaintiff,  and  afterwards  the 
bankrupt  obtains  his  certificate  ;  the  costs  of  such  action,  as  well  as 
the  original  debt,  are  proveable  under  the  commission.  WUlet  v. 
Pringlsy  2  Bos.  &  Pul.  N.  R.  190.  The  costs  bear  relation  to 
the  original  debt ;  hence  where  plaintiff  before  the  bankruptcy  of 
the  defendant  sued  him  for  a  debt,  and  went  on  with  the  suit  after 
such  bankruptcy,  and  had  judgment,  and  defendant  obtained  his 
certificate,  and  afterwards  brought  a  writ  of  error,  which  was  non- 
prossed, and  costs  of  non-pros  in  error  awarded  against  him ;  it  was 
nolden,  that  the  certificate  discharged  the  defendant  from  these 
costs.  Scott  v.  Ambrose^  3  M.  &  S.  326.  Debts  proveable  under 
the  commission,  and  debts  to  be  discharged  by  the  certificate,  are 
convertible  terms ;  and  debts  not  due  at  the  time  of  the  act  of  bank- 
ruptcy, except  in  the  cases  especially  provided  for  by  the  statute, 
are  not  affected  by  the  commission.  Hence  where  a  debt  accrues 
after  an  act  of  bankruptcy  and  before  the  issuing  of  the  commis- 
sion (o),  the  bankrupt  will  remain  liable,  although  he  has  obtained 
his  certificate,  and  cannot  avail  himself  of  the  general  plea  of  bank* 
ruptcy.  By  6  Geo.  IV.  c.  16,  s.  51,  any  person  who  shall  have 
given  credit  to  the  bankrupt  upon  valuable  consideration,  for  any 
money  or  other  matter  or  tning,  which  shall  not  have  become  pay- 
able when  such  bankrupt  committed  an  act  of  bankruptcy,  and 
whether  such  credit  shall  have  been  given  upon  any  bill,  bond,  note, 
or  other  negotiable  security  or  not,  shallbe  entitled  to  prove  such 
debt,  bill,  &c.  as  if  the  same  was  payable  presently,  and  receive 
dividends  eaually  with  the  other  creditors,  deducting  only  thereout 
a  rebate  of  mterest  for  what  he  shall  so  receive,  at  the  rate  of  five 
per  cent,  to  be  computed  from  the  declaration  of  a  dividend  to  the 
time  such  debt  would  have  become  payable.  And  by  sect.  56,  if  any 
bankrupt  shall,  before  the  issuing  of  the  commission,  have  con- 
tracted any  debt  payable  upon  a  contingency  which  shall  not  have 
happened  before  the  issuing  of  such  commission,  the  person  with 
whom  such  debt  has  been  contracted  may  apply  to  the  commis- 
sioners to  set  a  value  upon  such  debt,  and  the  commissioners  are  to 
ascertain  the  value,  and  to  admit  such  person  to  prove  the  amount 
and  to  receive  dividends  thereon ;  or  if  such  value  shall  not  be  so 

(m)  Humphreyi  t.  KtUght,  6  Bingfa*  (n)  Ban^fbrdr.Burrell,2B<M.&Vvii.h 

572.  (o)  TWd  T.  Musfield,  6  B.  &  C.  105. 
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aaoertftined  before  the  contingency  shall  have  happened,  then  sodi 
peiBon  may,  after  such  contingency  shall  have  happened,  proYe  in 
respect  of  such  debt,  and  receiye  dividends  with  the  other  creditors 
not  disturbing  any  former  dividends ;  provided  such  person  had  not, 
when  such  dwt  was  contracted,  notice  of  any  act  of  bankro|>tcy  I7 
such  bankrupt  conmiitted  (p). 

A  right  to  maintain  covenant  (q)  for  unliquidated  damages  is  not 
a  contingent  debt  capable  of  proof  under  this  section  ;  nor  a  right 
to  maintain  an  action  for  not  accepting  (r)  and  paying  for  a  quan- 
tity of  oil,  contracted  for,  at  a  certain  price,  and  to  be  delivered  at 
a  fiiture  day. 

By  marriage  settlement,  S.  covenanted  to  cause  a  sum  of  money 
to  be  paid  to  his  wife's  trustees  within  twelve  months  after  his  own 
death,  in  trust  to  pay  her  the  interest  for  her  life  in  case  she  smv 
vived  him,  and  afterwards  the  principal  to  their  children;  but  if 
they  had  not  any  children,  then  to  the  survivor  of  them,  that  is  S. 
and  his  wife,  his  or  her  representatives.  It  was  holden  (s),  that 
this  was  a  debt  on  a  contingency  proveable  under  the  foregoing 
section.  So  where  plaintiffs  having  taken  B.  in  execution  for  a 
debt,  discha^ed  him  upon  the  folbvdnff  undertaking  of  the  de- 
fendant : — ^^m  consideration  of  your  discharging  B.  out  of  custody, 
I  undertake  that  he  shall  pay  the  debt  due  to  you  by  four  half- 
yearly  instalments ; "  it  was  holden,  that  the  unpaid  instalments 
might  have  been  proved  under  the  fiat  in  bankruptcy  against  the 
deiendant,  and  that  the  defendant's  certificate  was  a  bar  to  an 
action  upon  the  contract  for  instalments  becoming  due  since  his 
bankruptcy  (t).  But  where  in  an  action  between  the  same  parties 
on  this  agreement  for  the  instalments  accruing  due  after  the  fiat, 
it  appeared  that  B.  had  kept  alive  his  debt  to  tne  plaintiff  by  exe- 
cutmg  a  warrant  of  attorney  previous  to  his  discharge,  and  that  the 
defendant's  undertaking  was  given  with  reference  to  B.^'s  liability, 
and  as  a  collateral  security  forthe  payments  of  the  instalments  secured 
by  the  warrant  of  attorney,  and  that  no  instalment  had  become  due 
before  the  fiat,  it  was  holden  that  there  was  no  debt  due  from  the  bank- 
rupt at  the  issuing  of  the  fiat  which  could  have  been  proved  under  it, 
and  therefore  that  the  certificate  was  no  bar  to  the  action  (u). 
The  instalments  of  an  annuity  for  the  payment  of  which  a  bankrupt 
is  surety  (z)  only,  and  which  he  covenants  to  pay  in  case  of  the  de- 
fault of  the  grantor,  are  not,  when  they  become  due  after  his  bank- 

(p)  See  Tattqp  t.  Sben,  I  B.  &  Ad.  who  had  xevened  the  decinon  of  the  '^ce 

698.  Chaaoellor,  8  Bingh.  402. 

(g)  Atwood  y.  Partridge,  4  Bm^  209.  (t)  Lame  ▼.  Aarghart,  1  Q.  B.  933; 

(r)  Bwmman  v.  Na»h,  9  B.  &  C.  145.  1  6.  &  D.  311. 

See  Qr€€n  Y.BhJtnell,  8  A.  &  E.  701,  («)  Lane  ▼.  JBifr^Aorf ,  3  M.  &  Gr.  597 ; 

poit,  p.  274.  4  Scott's  N.  R.  287. 

(«)  Ssp.  Tindalf  oor.  Lord  Brougham,  (s)  Thompson  y.  nomjuoHf  2  Biosh. 

C,  Thidalj  C.  J.,  and  Littkdale,  J.,  re-  N.  C.  168. 
Tening  the  dedrion  of  Lord  LpMnni, 
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^ptcy,  proveable.  N.  The  54th  section  enables  an  annuity  creditor 
of  a  Ittnkrupt  to  prove  the  value  of  the  annuity  against  the  grantor. 
An  annuity  not  proveable  under  sec.  54,  is  not  proveable  under 
sec.  56  of  this  act  (y). 

A  debt  due  on  a  judgment  signed  in  an  action  for  damages  after 
an  act  of  bankruptcy  committed  by  defendant,  and  a  commission 
issued  thereon,  is  not  discharged  by  the  certificate,  though  the 
verdict  was  obtained  before  the  bankruptcy  (z).  So  a  bankruptcy  of 
plaintiff  occurring  after  verdict  for  the  defendant,  and  before  judg- 
ment, the  subsequent  certificate  is  no  bar  to  an  execution  for  the 
costs  of  the  action  (a).  Verdict  for  defendant  in  July.  Commission 
against  plaintiff  in  August ;  judgment  arainst  him,  and  certificate 
for  hizn  in  Mich.  T.  ensuing :  it  was  hoTden  (ft),  that  the  plaintiff 
was  liable  to  an  execution  for  costs,  notwithstanding  the  56th  sec- 
tion. So  where  plaintiff  became  bankrupt  after  nonsuit,  but  before 
judgment  signed  (c).  Plaintiff  obtaining  judgment  against  bank- 
rupt for  debt  proveable  under  commission,  is  entitled  to  prove  for 
the  costs,  though  not  taxed  at  the  time  of  the  bankruptcy  (d).  But 
if  the  acceptor  of  a  bill  of  exchange  not  due  become  bankrupt  {e), 
and  the  indorser  be  afterwards  obliged  to  take  up  the  bill  on  account 
of  non-payment  by  the  acceptor,  he  may  prove  the  amount  under 
the  conmiission  ;  and  consequently  if  the  acceptor  afterwards  obtain 
his  certificate,  he  will  be  oischarged  from  the  debt.  So  where  a 
verdict  is  obtained  in  vacation,  against  a  trader,  who,  after  the  first 
day  of  next  term,  but  before  final  judgment  is  si^ed,  becomes 
b^ikrupt ;  it  is  holden,  that  the  judgment  signed  in  the  same 
term  relates  to  the  first  day  of  the  term,  and  that  the  debt  thereby 
created  is  barred  by  the  certificate  ;  and  this  rule  holds,  whether 
the  verdict  be  in  an  action  of  assumpsit  {f)  or  tort  {g). 

Before  the  year  1819,  a  debt  for  which  a  person  was  merely 
liable  as  surety,  but  which  was  not  paid  until  after  the  bankruptcy 
of  the  principal,  was  not  proveable  under  the  commission,  and  con- 
sequentlv  was  not  barred  by  the  certificate  (A)  ;  but  now  by  stat. 
6  Oeo.  IV.  c.  16.  s.  52  (i),  any  person  who,  at  the  issuing  the  com- 
mission, shall  be  surety  or  liable  for  any  debt  of  the  bankrupt, 
or  hail  for  the  hankrupt  (A),  either  to  the  sheriff  or  to  the  action, 
if  he  shall  have  paid  the  debt,  or  any  part  thereof  in  discharge  of 
the  whole  debt,  (although  he  may  have  paid  the  same  after  the  com- 

^)  Bgp,  VmU^tkufum,  2  Mont.  &  (f)  Bap.  Bireh,  4  B.  &  C.  880. 

Ayr.  519.  {})  Orunwe^  y.FUJUr^  7  B.  &  C.  436. 

{m)  3u89  v.  Gilbert,  2  M.  &  S.  70.  (A)  ChUton  ▼.   Wifin,    3   \nia.    13 ; 

(a)  Walker  v.  Bamee,  5  Tamit.  778;  Tounff  t.  Hockiey,  3  WUa.  346 ;  2  BL  R. 

1  Ifmh.  345,  a.  C.  839,  8.  C.  /    Vamderkepdem  ▼.  De  Pmka, 

{b)  Biri  ▼.  Moremh  4  Biagfa.  57.  8  Wib.  528. 

(c)  HeeweU  v.  Thorogood,  7  B.  &  C.  (t)  See  corresponding  lection,  49  Oeo. 
705.  III.  c.  121,  8.  8,  but  now  repealed. 

(d)  6  Geo.  IV.  e.  16,  s.  58.  (A)  This  is  new)   see  Hewee  ▼.  Mott^ 

(e)  Jaeepk  v.  Orme,  2  Bos.  & FoL  N.  R.  6T«]nt.  329. 
180. 
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missioa  issued,)  if  the  creditor  shall  have  proved  his  debt  under  the 
commission,  shall  be  entitled  to  stand  in  the  place  of  such  creditor 
as  to  the  dividends  and  all  other  rights  under  the  said  commission, 
which  such  creditor  possessed  or  would  be  entitled  to  in  respect  of 
such  proof;  or  if  the  creditor  shall  not  have  proved  under  the  com- 
mission, such  surety,  or  person  liable^  or  bail,  shall  be  entitled  to 
prove  his  demand  in  respect  of  such  payment  as  a  debt  under  the 
commission,  not  disturbing  the  former  dividends,  and  may  receive 
dividends  with  the  other  creditors,  although  he  may  have  become 
surety,  liable,  or  bail,  after  an  act  of  bankruptcy  committed  by  such 
bankrupt ;  provided  that  such  person  had  not,  when  he  became 
such  surety,  or  bail,  or  liable,  notice  of  any  act  of  bankruptcy  by 
such  bankrupt  committed.  By  the  foregoing  section,  the  certificate 
of  a  bankrupt  is  a  bar,  not  only  to  an  action  at  the  suit  of  the 
surety  for  the  recovery  of  money  paid  in  discharge  of  the  original 
debt,  but  to  any  action  for  the  consequential  damage  accruing  from 
the  non-payment,  by  the  bankrupt,  of  the  original  debt  when  due ; 
and,  therefore,  where  the  acceptor  of  an  accommodation  bill  brought 
an  action  against  the  drawer,  who  had  become  bankrupt,  for  not 
providing  him  with  funds  to  pay  the  bill  when  due^  whereby  he  had 
mcurred  the  costs  of  an  action,:  and  was  obliged  to  sell  an  estate, 
in  order  to  raise  money  to  pay  the  bill,  the  cei*tificate  was  held  to 
be  a  good  bar  (I),  But  where  R.  C.  borrowed  a  sum  of  money, 
and  gave  the  lenders  a  bond,  by  which  he  and  four  others  bound 
themselves  jointly  and  severally,  in  a  penalty,  for  the  regular  pay- 
ment of  interest,  and  for  the  discharge  of  the  principal,  and  all 
interest  which  might  be  due  at  the  end  of  five  years,  or,  if  sooner 
called  upon,  then  at  twenty-one  days  after  demand.  One  of  the 
co-obligors  of  R.  C.  became  bankrupt,  and  obtained  his  certificate. 
At  the  time  of  the  bankruptcy,  a  forfeiture  had  accrued  by  non- 
payment of  interest,  but  it  was  not  insisted  upon,  and  the  interest 
was  subsequently  paid  up.  After  the  certificate,  R.  C.  was  called 
upon  for  the  principal,  but  did  not  pay,  and  payment  was  enforced 
from  the  three  co-obligors,  who  had  continued  solvent.  In  an 
action  by  one  of  them  against  the  party  who  had  been  bankrupt  for 
contribution,  it  was  holden  (m),  that  they  could  not  have  proved 
under  the  commission  by  sect.  52  of  the  Bankrupt  Act,  and  there- 
fore, that  the  certificate  was  no  answer  to  the  action. 

A.  had  indorsed  a  bill  for  the  accommodation  of  B.,  the  prior 
indorser ;  B.  became  bankrupt,  and  obtained  his  certificate  :  A.  was 
called  on  to  pay  the  bill  after  the  bankruptcy :  it  was  holden,  that 
although  A.  could  not  be  considered  as  surety  for  the  debt  of  B., 
inasmuch  as  he  was  liable  primarily  to  the  holder  as  indorser, 
that  is,  as  principal,  and  not  surety,  on  failure  of  B.,  the  prior 

"'  (0  Van  Sandau  y.  Conbie,  3  B.  &  A.  (m)  Clemenia  r,  Langley,  5  B.  &  Ad. 

13.  372  ;  2  Ney.  &  Man.  269. 
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indorser ;  yet  A.  was  a  '^  person  liable'*  for  the  debt  of  B.  within  the 
act  (it).  Where  a  sum  of  money  being  due  from  A.  to  B.,  C.  at 
B.  8  request,  and  for  his  accommodation,  drew  a  bill  on  A.  for  the 
amount,  which  A.  accepted ;  and  C.  then  indorsed  the  bill  and  gave 
it  to  B.,  who  indorsed  and  negotiated  it.  B.  having  subsequently 
become  bankrupt,  and  the  bill  having  been  dishonoured  and  paid  by 
C. ;  it  was  holaen,  that  the  amount  of  the  bill  was  proveable  by  C, 
for  C.  was  surety  for  the  debt  of  the  bankrupt,  contracted  by  his 
obtaining  credit  on  the  bill  indorsed  by  C,  although  he  was  not  an 
immediate  surety,  but  only  on  the  default  of  the  acceptor ;  and  con- 
sequently that  C.'s  right  of  action  against  B.  for  the  amount  of  the 
bill  was  barred  by  the  certificate  (o). 

A  plaintiff  cannot  by  voluntarily  delaying  payment  of  a  debt  till  after 
a  finsd  dividend  has  been  made,  deprive  defendant  of  the  benefit  of  his 
certificate.  Thus,  when  a  debt  was  due  before  bankruptcy,  but  the 
creditor  did  not  prove  it,  nor  did  the  plaintiff  compel  the  creditor 
to  prove  it  for  the  plaintiff's  benefit ;  it  was  held,  that  the  certificate 
of  the  debtor  was  a  bar  against  the  plaintiff  who  had  paid  as 
surety  (p). 

The  plaintiff  accepted  a  bill  of  exchange  (9),  payable  at  a  future 
day,  for  the  accommodation  of  the  defendant.  Afterwards,  and 
before  the  bill  became  due,  the  defendant  committed  an  act  of 
bankruptcy.  The  bill  was  dishonoured.  A  commission  issued,  but 
was  shortly  afterwards  superseded.  A  meeting  of  the  defendant's 
creditors  was  then  held,  and  time  was  given  him.  The  plaintiff 
then  accepted  another  bill,  for  the  purpose  of  taking  up  the  former 
dishonoured  bill,  including  also  interest  and  stamp.  This  last  bill 
was  indorsed  by  J.  S.  as  an  additional  security  to  the  holders,  whp 
required  it.  Afterwards  an  effectual  commission  issued  upon  the 
original  act  of  bankruptcy,  under  which  the  defendant  obtamed  his 
certificate.  The  plaintiff,  at  a  subsequent  day,  when  the  second  bill 
became  due,  paid  it.  It  was  holden,  that  the  giving  of  the  second 
acceptance  for  the  prior  debt  did  not  discharge  the  original  debt  for 
which  the  plaintiff  had  become  surety  before  the  act  of  bankruptcy ; 
and  in  paying  that  second  bill  the  plaintiff  was  only  paying  the  same 
debt  which  he  was  liable  to  pay  as  surety  for  the  defendant  upon  the 
first  bill;  and  consequently  that  this  was  a  case  within  uie  8th 
section  of  the  stat.  49  Geo.  III.  c.  121,  by  which  the  surety  for  a 
debt  proveable  under  a  commission,  though  not  paid  by  him  until 
after  the  issuing  of  the  conmiission,  shall  stand  in  the  place  of  the 
original  creditor  as  to  the  whole  of  the  debt  so  paid.  The  act, 
however,  provided,  that  it  should  not  extend  to  a  person  who,  when 

(11)  Baueft  y.  Dodffin,  9  Bingh.  653,  the  case  of  Awf«/#T.  2>o<f^'ii  is  relied  apon 

recognizing  Ejgp.  Lhyd,  1  Rose,  6;   and  by  Tindalf  C.  J. 
Bap.  romge,  3  Yes.  &  Beames,  40.  (p)  Jaekwn  v.  Maffee,  3  Q.  B.  48 ; 

(0)  HaiffA  V.  Jackion,  3  M.  &  W.  598 ;  2  G.  &  D.  402. 
and  9»tFUbty  v.  Law^Ml,  3  M.  &  6r.  {q)  Stedman  v.  Martinnani^  13  East, 

477;  4  Sootfs  N.  R.  208,  611,  in  which  427. 
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he  became  Boretj,  had  either  notice  in  fact  of  the  act  of  banknxptcy 
committed,  or  implied  notice  from  the  issuing  of  the  commiflBion, 
though  such  commission  were  afterwards  superseded.  But  the 
plaintiff's  case  did  not  &11  within  this  proviso,  for  his  suretyship 
had  commenced  before  the  issuing  of  the  commission,  afterwards 
superseded.  The  debt  was  not  affected  with  the  implied  notice :  it 
was  a  debt,  therefore,  proveable  under  the  commission,  and  was  con- 
sequently barred  by  the  certificate.  A  contingent  debt  secured  l^ 
a  penalty,  as  to  indemnify  a  parish  against  the  maintenance  oS 
a  bastard,  is  not  a  debt  proYeable  under  the  commission,  and  the 
obligee  is  not  therefore  discharged  by  his  certificate  (r)  from  ex- 
penses incurred  subsequent  to  his  bankruptcy.  The  plea  of  bank- 
ruptcy is  not  a  plea  to  the  action,  but  a  personal  discharge  only  {s) ; 
hence,  where  an  action  of  assumpsit  was  brought  against  A.  and  B. 
jointly  as  partners,  and  A.  pleaded  a  judgment  recoyered^  and 
B.  pleaded  his  bankruptcy,  and  thereupon  tne  plaintiff  entered  a 
nolle  prosequi  as  to  B.;  it  was  holden,  that  the  plea  of  bankruptcy 
only  discharged  B.,  and  further,  that  the  entry  of  the  nolle  prosequi 
as  to  B.  did  not  discharge  the  action  as  to  A.;  for  it  was  not  like  a 
retraxit,  which  is  a  total  relinquishment  of  the  suit.  Where  the 
plaintiff's  demand  rests  in  damages,  and  cannot  be  ascertained  withr 
out  the  intervention  of  a  jury,  it  cannot  be  proved  under  the  defen- 
dant's commission.  Hence,  bankruptcy  is  not  any  plea  in  bar  to  an 
action  of  trespass  for  mesne  profits,  because  the  damages  are  uncer- 
tain (t).  Nor  to  an  action  in  tort  (tt)  against  a  broker  for  selling  out 
plaintiff's  stock  contrary  to  orders.  Nor  to  an  action  of  trover, 
though  the  conversion  happened  before  the  bankruptcy  (x).  Nor  to 
a  breach  of  covenant  (y)  which  gives  the  plaintiff  a  claim  for  unliqui- 
dated damages,  and  which  damages  may  vary  according  to  circum- 
stances. Upon  the  same  principle  it  has  been  holden  (2r),  that  the 
difference  between  the  contract  price  of  a  cargo  of  whale  oil  of  mer- 
chantable quality,  which  certain  persons  had  agreed  to  purchase  of 
the  plaintiffs,  but  had  refused  to  accept,  and  the  market  price  of  the 
oil  at  the  time  of  refusal,  could  not  be  proved  under  a  fiat  of  bank- 
ruptcy issued  against  those  persons  upon  an  act  of  bankruptcy  com- 
mitted subsequent  to  the  refusal.  For  though  in  many  cases  in 
chancery,  proof  has  been  admitted  of  the  value  of  stock  agreed  to  be 
transferred  at  a  given  day,  those  cases  must  be  regarded  as  ex- 
ceptions to  the  rule,  which  is,  generally  speaking,  that  no  claim  of 
this  nature  shall  be  proveable  as  a  debt,  for  which  the  intervention 
of  a  jury  is  necessary  (a) .   Nor  could  the  bankruptcy  of  the  lessee  be 


(r)  OMTNtfrf  q^  8t.  Martin,* t^m-th^*  (x)  Parker  ▼.  Niortomt  6  T.  B.  695, 

Fields  y.  WarreHf  1  B.  &  A.  491.    As  to  cognued  in  Parker  v.  CroUf  5  Bingh.  63. 

QOBtingeiit  debts,  aeeetat.  6 Geo.  IV.  c.  16,  (y)  Atwo0d  ▼.  Partridge,  4  Binfl^.  209. 

8.  56,  ante,  p.  269.  (f )  Green  y.  BitkneU,  8  A.  &  E.  701 ; 

(«)  Noke  and  amtker  y.  Ingkam,  1  3Ney.  &P.  634. 

Wils.  89.  (a)  Per  Lord  Demnan,  C.  J.,  deltytnag 

(0  GoodiiileY.NorihfDwg.b8S.  jiadgment  of  the  coart  in  Green  y.  Bidhistf , 

(«)  Parker  y.  Croie,  5  Bingh.  63.  8  A.  &  S.  701 ;  3  Nev.  &.  P.  634. 
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pleaded  in  bar  to  an  action  of  covenant  brought  against  him,  for 
r«nt  mrrear,  subsequent  to  his  bankruptcy  (&).  But  r)y  stat.  6  Geo. 
IV.  c.  16,  s.  75  (c),  an^  bankrc^t  entitled  to  any  lease,  or  agreement 
for  a  lease,  if  the  assignees  accept  the  same,  shall  not  be  liable 
to  pay  any  rent  accrumg  after  the  date  of  the  commission,  or 
to  be  sued  in  respect  of  any  subsequent  non-observance  or  non-per- 
formance of  the  conditions,  covenants,  or  agreements  therein  cox^ 
tained ;  and  if  the  assignees  decline  the  same,  shall  not  be  liable,  in 
case  he  deliver  up  such  lease  or  agreement  to  the  lessor  or  such  per- 
son agreeing  to  grant  a  lease,  within  fourteen  days  after  he  shaD 
have  nad  notice  that  the  assignees  shall  have  declmed :  and  if  the 
^aaignees  shall  not  (upon  being  thereto  required,)  elect  whether 
they  wiH  accept  or  decline  such  lease,  or  agreement  for  a  lease,  the 
leaaor,  or  person  so  agreeing  as  aforesaid,  or  any  person  entitled 
under  such  lessor  or  person  so  agreeing,  shall  be  entitled  to  apply 
by  petition  to  the  Lord  Chancellor,  who  may  order  them  so  to  elect 
and  to  deliver  up  such  lease  or  agreement,  in  case  they  shall  decline 
the  same,  and  the  possession  of  the  premises,  or  may  make  such 
order  therein  as  he  shall  think  fit.  A  parol  contract  is  within  this 
chaiBo  (d),  and  in  such  a  case,  an  oSer  by  the  bankrupt  to  deliver  up 
poasession  is  equivalent  to  a  delivery  of  the  lease  or  agreement.  If 
a  lessee  covenants  not  to  assign,  and  becomes  bankrupt,  and  his 
aaaignees  take  to  the  lease,  his  covenant  ia  discharged  by  the  fore<- 
going  section,  although  a  breach  of  it  had  become  impossible,  by 
reason  that  he  no  longer  had  the  subject  matter  respecting  which 
the  covenant  was  made.  And  therefore,  if  he  comes  in  again,  as 
aas^^nee  of  his  assignees,  he  shall  not  be  charged  with  this  covenant, 
and  it  is  no  breach  if  he  assigns  (e).  Where  it  was  found  that  the 
assignees  entered  upon  the  premises  for  the  purpose  of  completing 
eofitracts  for  repairs  to  carriages  let  on  hire,  the  bankrupt  being 
tenant  from  year  to  year,  it  was  holden  (/),  that  the  assignees  con- 
tinued liable  until  that  tenancy  was  regularly  determined. 

In  assumpsit  on  a  promise  to  pay  plaintiff  a  certain  sum  per 
week  (g)  for  the  support  of  an  illegitimate  child  the  plaintiff  had 
had  by  the  defendant,  bankruptcy  having  been  pleaded,  Lord 
JEtlenborough  held,  that  as  to  any  arrears  which  had  accrued  before 
the  bankruptcy,  the  bankruptcy  would  operate  as  a  discharge,  but 
as  no  proof  of  subsequent  arrears  would  have  been  admitted  under 
the  commission,  the  defendant  was  liable  for  such  arrears.  B.  sold 
a  ship  to  A.,  with  a  covenant  that  he  had  a  good  title,  though  in 
&ct  he  had  none  (A)  :  afterwards  B.  became  a  bankrupt,  and  A. 

(*)  ^fMio/ ▼.  JliU^,  4  T.  R.  94 ;  Bri^gg      W.  729. 
T.  Snvry,  S  M.  &  W<  729.  («)  Dm  d.  CSkuM  r.  Smiih,  5  Ttant. 


(e)  Stoe  coureiponding  wtt&im,,  49  Geo.      795. 

MOUm  ▼.  WMiimbwy,  1  Campb. 


in.  c.  121,  s.  19 :  and  lee  pc$t^  tit.  '*  Cove-         F/}  AtmU  t.  Mmh,  2  Gr.  &  J^  610. 


(d)  aOaek  ¥.  akmye,  S  A.  ft  B.  366 ;  3      428. 
Ner.  &  P.  390 ;  Briggt  v.  Sowry,  8  M.  &  (A)  Hmmmmd  v.  Tirnkmn,  7  T.  R.  612. 
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sustained  damages  by  paying  the  yalue  of  the  ship  to  the  tnie 
owner ;  it  was  holden,  in  an  action  on  the  covenant  by  A.  against 
B.,  stating  the  special  damage,  that  B.'s  certificate  was  no  bar. 
This  plea  of  bankruptcy  (i)  will  not  avail  a  person  against  whom  a 
second  commission  of  bankruptcy  is  issued,  unless  he  has  paid  15«. 
in  the  pound  under  that  commission,  although  the  creditor  who 
sues  him  has  signed  the  certificate :  for  by  stat.  6  Geo.  IV.  c.  16, 
s.  127,  (which  see,  ante^  p.  267,)  the  person  only  of  the  bankrupt  is 

{rotected,  if  his  effects  are  not  sufficient  to  pay  15s.  in  the  pound. 
t  must  appear,  affirmatively,  that  the  estate  has  produced  IBs,  in 
the  pound ;  evidence  that  it  will  probably  produce  so  much  is  (A) 
not  sufficient.  If  a  defendant  rely  on  a  certificate  under  a  second 
commission  of  bankruptcy  (/),  under  which  he  has  not  paid  15s.  in 
the  pound,  it  will  be  sufficient  for  the  plaintiff,  in  order  to  deprive 
him  of  the  benefit  of  it,  to  produce  the  proceedings  under  the 
former  commission,  and  prove  that  he  submitted  to  it,  without 
proving  the  trading,  act  of  bankruptcy,  and  other  facts,  which  are 
necessary  to  support  the  commission  as  against  third  persons.  An 
action  against  a  bankrupt  (m),  who  has  obtained  his  certificate 
under  a  second  commission,  on  a  cause  of  action  accruing  before  his 
second  bankruptcy,  may  be  maintained,  before  a  dividend  has  been 
made,  or  the  period  aUowed  for  making  it  is  elapsed,  if  evidence  be 
adduced  to  show,  that  it  is  not  probable,  from  the  state  of  the 
efiects  in  the  hands  of  the  assignees,  that  the  bankrupt  will  be  able 
to  pay  15s.  in  the  pound.  The  proving  a  debt  under  a  commission 
issued  against  a  person  who  had  before  compounded  with  his  cre- 
ditors, and  whose  estate  under  the  commission  had  not  nor  would 
produce  15^.  in  the  pound,  but  who,  before  he  became  a  bankrupt, 
paid  the  creditors  with  whom  he  compounded,  the  full  amount  of 
their  debts,  was  held  to  discharge  the  bankrupt  in  respect  of  his 
future  estate  and  effects  from  an  action  for  the  debt  so  proved  (n). 
Heretofore  a  verbal  promise  to  pay  a  debt  barred  by  the  certificate 
was  bindmg  (o),  but  now,  by  stat.  6  &  6  Vict.  c.  122,  s.  43  (p)y  "  no 
bankrupt,  after  his  certificate  shall  have  been  confirmed,  shall  be 
liable  to  pay  or  satisfy  any  debt,  claim,  or  demand,  from  which  he 
shall  have  been  discharged  by  virtue  of  such  certificate,  or  any  part 
of  such  debt,  &c.  upon  any  contract,  promise,  or  agreement  made 
or  to  be  made  after  the  suing  out  of  the  fiat,  unless  such  contract, 
promise,  or  agreement  be  made  in  writing,  signed  by  the  bankrupt, 
or  by  some  person  thereto  lawfully  authorized  in  writing  by  such 
bankrupt.**^  In  the  case  of  an  express  promise  after  certificate,  the 
plaintiff  is  not  bound  to  declare  specially  (q),  but  may  declare  on 

(0  SeePhilpott  y.  Corden,  5  T.  R.287 ;  (n)  Read  t.  Sowerby,  3  M.  &  S.  78. 

Thwnttm  v.  Dalloi,  Doug.  46,  and  5  Geo.  (o)  Trueman  v. Fat/on,  Cowp.  544. 

II.  c.  30,  8.  9.  (p  )  This  section  is  similar  to  sect.  131 

(k)  Coverly  t.  Morley,  16  East,  225.  of  stat.  6  Geo-IV.  c.  16. 

(/)  Hamltmd  v.  Cook,  5  T.  R.  655  ;  3  {q)  Williamt  v.  Dyde,  Peake's  N.  P.  C. 

Esp.  N.  P.  C.  195.  68,  cites  Ruaeil  y.Hardmtm,  S.  P. 

(m)  Jelft  V.  Bulkard,  1  Bos.  &  Pol.  467. 
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the  original  cause  of  action ;  and  if  the  bankruptcy  be  pleaded,  the 
plaintiff  may  give  the  subsequent  promise  in  evidence.  To  scire 
facias  upon  a  judgment  in  assumpsit,  by  the  original  plaintiff,  de- 
fendant pleaded  specially  the  plaintiff's  bankruptcy,  and  that  the 
causes  of  action  in  the  original  suit  accrued  before  plaintiff  became 
bankrupt.  On  special  demurrer,  on  the  ground  that  the  plea  did 
not  show  whether  the  judgment  was  recovered  before  or  after  the 
bankruptcy ;  the  plea  was  holden  (r)  to  be  bad :  for  that  it  did  not 
appear,  but  that  the  bankruptcy  might  have  been  pleaded  in  bar  of 
the  original  action. 

Evidence  of  the  Plea  of  Bankruptcy, — The  only  evidence  required 
to  support  the  general  plea  of  bankniptcy  is  the  production  of  the 
certificate  and  the  confirmation  thereof  («).  By  stat.  5  &  6  Vict, 
c.  122,  s.  38,  {t\  no  bankrupt  shall  be  entitled  to  the  certificate 
under  this  act,  and  the  certificate,  if  obtained,  shall  be  void  in  the 
following  cases:  first,  if  the  bankrupt  has  lost,  by  any  sort  of 
gaming  or  wagering,  in  one  day,  20/.,  or  within  one  year  next  pre- 
ceding his  bankruptcy,  200/. ;  or,  secondly,  if  within  one  year  next 
preceding  his  banlaiiptcy,  he  has  lost  200/.  by  any  contract  for  the 
purchase  or  sale  of  any  government  or  other  stock,  where  such  con- 
tract was  not  to  be  performed  within  one  week  after  the  contract, 
or  where  the  stock  bought  or  sold  was  not  actually  transferred  or 
delivered  in  pursuance  of  such  contract ;  or,  thirdly,  shall,  after  an 
act  of  bankruptcy  committed,  or  in  contemplation  of  bankruptcy, 
or  with  intent  to  defeat  the  object  of  this  or  any  other  statute  re- 
bting  to  bankrupts,  have  concealed,  destroyed,  altered,  mutilated, 
or  falsified,  or  caused  to  be  concealed,  destroyed,  altered,  mutilated, 
or  falsified,  any  of  his  books,  papers,  writings  or  securities ;  or  made, 
or  been  privy  to  making,  any  false  or  fraudulent  entries,  in  any  book 
of  account  or  other  document,  with  intent  to  defiraud  his  creditors  ; 
or,  fourthly,  shall  have  concealed  any  part  of  his  property ;  or, 
lastly,  if  any  person  having  proved  a  false  debt  under  the  fiat, 
the  bankrupt  being  privy  thereto,  or  afterwards  knowing  the  same, 
shall  not  have  disclosed  the  same  to  the  assignees  within  one 
month  after  such  knowledge.  The  preceding  clauses,  being  penal, 
are  construed  strictly.    A  certificate  (granted  previous  to  the  stat. 

5  &  6  Vict.  c.  122,  s.  39,  ante^  p.  266)  is  void,  if  signatiu*e  of  one 
of  the  creditors  has  been  obtained  by  a  promise  from  the  bankrupt 
to  pay  that  creditor  his  whole  debt  (u).  By  stat  6  Geo.  IV.  c.  16, 
8.  105  (a;),  if  any  assignee  indebted  to  the  estate  of  which  he  is  such 
assignee,  in  respect  of  money  retained  or  employed  by  him,  become 
bankrupt,  if  he  shall  obtain  his  certificate,  it  shall  only  have  the 
effect  of  freeing  his  person  from  arrest  and  imprisonment ;  but  his 

(r)  Baylu  T.  Haywardj  4  A.  &  E.  256.  5  Geo.  II.  c.  30,  s.  12»  but  now  repealed. 
(«)  See  stat.  5  &  6  Vict.  c.  122,  s.  42,  (ti)  PhUlipM  y.  Dica»,  15  East,  248. 

miie,  p.  266.  \x)  See  49  Geo.  III.  c.  121,  s.  6,  now 

(0  See  corresponding  section  in  stat.  repealed. 

6  Geo.  rV.   c.  16,  s.  130;  and  see  stat. 
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future  effects,  (his  tools  of  trade,  necessary  household  goods,  and 
the  necessary  wearing  apparel  of  himself,  his  wife,  and  children 
excepted,)  shaU  remain  liable  for  so  much  of  his  debts  to  iJie  estate 
of  which  he  was  assignee,  as  shall  not  be  paid  by  dividends  under 
his  commis^on,  tc^ther  with  lawful  interest  for  the  whole  debt 
By  stat.  6  Geo.  IV.  c.  16,  s.  59  (y),  no  creditor  who  has  brongiit 
any  action,  or  instituted  any  suit  against  any  bankrupt,  in  respect 
of  a  demand  prior  to  the  bankruptcy,  or  which  might  have  been 
proved  as  a  debt  under  the  commission  against  such  bankrupt,  shaU 
prove  a  debt  under  such  commission,  or  have  any  claim  entered 
upon  the  proceedings  under  such  commission,  without  relinquishing 
such  action  or  suit ;  and  in  case  such  bankrupt  shall  be  in  prison  or 
custody  at  the  suit  of  or  detained  by  such  creditor,  he  shall  not 
prove  or  claim,  without  giving  a  sufficient  authority  in  writing  for 
the  discharge  of  such  bankrupt ;  and  the  proving  or  claiming  a 
debt,  under  a  commission  by  any  creditor,  shall  be  deemed  an  elec- 
tion by  such  creditor  to  take  the  benefit  of  such  commission,  with 
respect  to  the  debt  so  proved  or  claimed,  provided  that  such 
creditor  shall  not  be  liable  to  the  paym^it  to  sudi  bankrupt,  or  hk 
assignees,  of  the  costs  of  such  action  or  suit,  so  relinqiushed  by 
him,  and  that  where  inny  such  creditor  shall  have  brought  any 
action  or  suit  against  such  bankrupt,  jointly  with  any  other  person, 
his  relinquishing  such  action  or  suit  against  the  bankrupt,  shall  not 
affect  such  action  or  suit  against  such  other  person.  Provided  also, 
that  any  creditor  who  shall  have  so  elected  to  prove  or  claim,  if  the 
conmiission  be  afterwards  superseded,  may  proceed  in  the  acticm  as 
if  he  had  not  so  elected,  and  in  bailable  actions  shall  be  at  liberty 
to  arrest  the  defendant  de  novo,  if  he  has  not  put  in  bail  below^  or 
perfected  bail  above,  or  if  the  defendant  has  put  in  or  perfected 
such  bail,  to  have  recourse  against  such  bail,  by  requiring  the  bidl 
below  to  put  in  and  perfect  bail  above,  within  the  first  eight  days  in 
term,  after  notice  in  the  London  Gazette  of  the  superseding  such 
commission,  and  by  suing  the  bail  upon  their  recognizance,  if  the 
condition  thereof  is  broken.  A  pm-ty  does  not  bring  his  case  within 
the  act,  so  as  to  amoiuit  to  an  election  (z)  to  prove  under  the  com- 
mission, unless  he  has  proved  his  debt,  or  had  his  claim  entered  on 
the  proceedings  under  the  commission. 

It  seems  that  proving  a  debt  under  a  commission  was  an  election 
within  the  stat.  49  Geo.  III.  c.  121,  s.  14,  which  deprived  the 
creditor  of  his  remedy  by  action  against  the  bankrupt  (a)  in  the 
cases  excepted  in  stat.  5  Geo.  II.  c.  30,  s.  9.  But  that  clause  did 
not  extend  to  prevent  a  creditor  who  proved  a  joint  debt  under  a 
commission  agajnst  one  partner,  from  ming  the  others  (&).     Hie 

(y)  See  coiresponding  section,  in  stat  617. 
49  Geo.  III.  c.  121,  8.  14,  now  repealed;  (a)  Read  v.  Sowerby,  3  M.  &  S.  78. 

and  Bee  Geikie  ▼.  Hewmm,  4  M.  &  Gr.  618 ;  {b)  Heath  t.  HaU,  4  Taunt  326.    See 

j5  Scott's  N.  R.  484.  tlso  Twmg  r.  Glme,  16  East,  252. 

(x)  Augarde  y.  THompwHt  2  M.  &  W. 
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drawer  of  a  bill  of  exchange,  who  had  paid  the  amount  to  the 
holder  after  a  commission  of  bankruptcy  issued  against  the  acceptor, 
might  sue  the  acceptor  before  he  had  obtained  his  certificate,  and 
arrest  him  upon  the  bill,  notwithstanding  the  holder  had  proved  the 
bill  under  the  conmiission  (c).  Two  parcels  of  goods  were  sold 
at  different  times,  and  paid  for  by  biUs  ;  the  vendee  afterwards 
becoming  bankrupt,  the  vendors  proved,  under  the  commission,  for 
the  amount  of  the  first  parcel,  they  then  holding  the  bill  given  in 
payment  for  the  same ;  the  bill  for  the  other  parcel  having  been 
negotiated  by  them  prior  to  the  bankruptcy,  and  being  at  the 
time  of  the  bankruptcy  outstanding,  was  afterwards  dishonoured : 
it  was  holden  (d)  that  the  vendors  were  not  precluded  by  the  stat. 
49  Geo.  III.  c.  121,  s.  14,  from  suing  the  bankrupt  for  the  amount 
of  the  last  parcel  of  goods.  Declaration  (e)  upon  four  bills  of 
exchange.  Flea  in  bar,  that  defendant  was  indebted  to  plaintiff  in 
divers  Urge  sums  of  money  for  goods  sold ;  and  that,  for  securing 
to  the  plaintiffii  the  said  several  sums  of  money,  defendant,  before 
his  bankruptcy,  accepted  a  bill  of  exchange  drawn  by  the  plaintif&i, 
for  and  in  payment  of  one  of  the  said  several  sums  of  money  in 
which  he  was  so  indebted  as  aforesaid ;  and  that  he  had  accepted 
each  of  the  several  bills  of  exchange  for  which  the  action  was 
brought,  in  payment  of  one  other  of  the  several  sums  of  money 
in  which  he  so  stood  indebted  as  aforesaid.  The  plea  then  stated 
that  defendant  had  duly  become  bankrupt ;  and  that  the  bills 
of  exchange  mentioned  in  the  declaration  were  proveable  under 
the  commission;  and  that  the  plaintiffs,  being  creditors  of  the 
defendant  for  the  amount  of  the  money  comprised  in  all  the  several 
bills,  proved  the  amount  of  one  bill  only  under  the  commission,  and 
thereby  made  their  election  to  take  the  benefit  of  the  commission, 
not  only  with  respect  to  the  debt  proved,  but  also  as  to  the  bills  and 
debts  mentioned  in  the  declaration.  Held,  upon  demurrer,  that 
this  plea  could  not  be  supported ;  first,  because  the  proof  of  a  debt 
under  the  commission  of  bankruptcy  cannot  be  pleaded  in  bar  to  an 
action  at  law  brought  for  the  same  debt ;  secondly,  that  the  election 
of  the  creditor  to  take  the  benefit  of  the  commission,  is  confined  by 
the  49  Geo.  III.  c.  121,  s.  14,  to  the  debt  actually  proved,  and  does 
not  extend  to  distinct  debts  ejusdem  generis  due  at  the  same  time. 

OfDischarae  by  Certificate  in  Foreign  Country, — What  is  a  dis- 
charge of  a  debt  in  the  country  where  it  is  contracted,  is  a  discharge 
of  it  everywhere.  This  principle  was  recognized  in  Hunter  v.  Potts, 
4  T.  R.  182.  Hence,  if  a  bankrupt  in  Ireland  obtain  his  certificate 
there,  and  come  into  England,  he  will  be  discharged  by  such  corti- 
cate from  a  debt  contracted  in  Ireland,  prior  to  the  commission  (/)• 

(e)  Mead  v.  BraJkam,  3  M.  &  S.  91.  («)  Harley  and  another  ▼.  Greenwood, 

(if)  Wateon  y.  MedetP,  1  B.  &.A.  121 ;  5  B.  &  A.  95. 

Brk^tf/  y.  MiOs,  4  Bingh.  18,  S.  P. ;  Bap.  (/)  BaiUmiine  ▼.  Goldintf,  Co.  B.  L. 

SehUtinger,  oor.  Lfndkuret,  C.  L.  I.  H.  5th  Edit.  p.  499.    See  Pedder  t.  3i*Ma»' 

13  Dee.  1828,  S.  P.  upon  6  Geo.  IV.  c.  16,  ier,  8  T.  R.  609. 
t.59. 
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So  where  tbe.defondimt  gave  the  plaiati£^^  Baltuspore,  mAmerioi, 
where  both  w^re  veeideaty  a  bill  of  exohapge.  dgBma  by  the  dafiaodaiit 
upon  a  person  in  Englondy  which  bill  waa.affaecwar4fi.pn:>te0ted  beie 
fi)r  Doa-aceeptaoee  (/),  and  the  defendant  aftevwacde,  while  he  was 
!  resident  abnoad,  became  a  bankrupt  there  and  obtained  a  certifieate 
of  discharge  by  the  law  of  that  state  ;  it  was  holdeo,  that  suoh  cer- 
tificate was  a  bar  to  an  ai()tion  here  upon  an  impliedaasumpsit  to  pay 
the  bill  in  consequence  of  the  nouHEu^ceptance  io  Epgland ;  Xotorence, 
J.,  observing,  that  when  the  plaintiff  agreed  to  take  the  bill  in  ques- 
tion, the  premise  in  effect  was  this,  to  pay  the  money  in  America,  if 
it  were  not  paid  here.  Then  the  bill  having  been  rtfused  acoeptaooe 
here,  the  implied  promise  to  pay  the  mon^y  arose  in  America,  and 
(Qonsequently  the  defisndant's  certificate  was  a  bar  to  the  demand. 
But  a  discharge  under  a  commission  of  bankrupt  in  a  forei^^ 
country,  is  not  any  bar  to  an  action  for  a  debt  contracted  here  with  a 
subject  of  this  country  (^).  A  debt  contracted  in  Engjland,  by 
a  trader  {h)  residing  in  Scotland,  is  barred  by  a  diacbarge  under  a 
sequestration  issued  in  conformity  to  the  54  Geo.  III.  c.  137,  in  like 
manner  as  debts  contracted  in  Scotlimd.  A  certificate  obtained  by 
a  bankrupt  under  an  Irish  commission,  since  stat.  6  &  7  WilL  IV. 
c.  14,  bars  all  his  liabilities,  both  to  his  Irish  and  English  credi- 
tors (i).  A  certificate  obtained  under  a  commission  of  bankrupt  in 
JGnglaiad,  is  a  bar  to  an  action  brought  in  the  supreme  court  at 
Calcutta  (A),  for  a  debt  contracted  by  the  bankrupt  at  Calcutta, 
previously  to  his  bankruptcy,  although  the  creditor  had  not  any 
notice  of  the  commission,  and  was  resident  at  Calcutta. 

Set-off. — By  stat.  6  Geo.  IV.  c.  16,  s.  50,  where  there  has  been 
mutual  credit  given  by  the  bankrupt  and  any  other  person,  or  where 
there  are  mutual  debts  between  the  hankrupt  and  anyothec  paraiHi, 
the  commissioners  ahall  state  the  account  between  them,  Mid  (me 
debt  or  demand  may  be  set  against  another,  notwithstanding  any 
prior  act  of  bankruptcy,  committed  by  auoh  bankrupt,  before  the 
credit  given  to,  or  the  debt  eontnuited  by,  htm ;  and  what  shall 
appear  due  on  either  side  on  the  balance  of  such  account,  and  no 
more,  shall  be  claimed  or  paid  on  either  side  itespeotively  :  and 
every  debt  er  demand  hereby  made  praveable  offaimst  the  eetate  of  the 
bamkruptf  may  also  be  set  off  against  such  estate;  provided  that  the 
person  claiming  the  sei^  had  not^  when  such  credit.  Wffs  given^ 
notice  of  the  act  of  bankruptcy.  Notice  of  having  siomed  payment 
is  not  sufficient  to  exclude  a.  party  from  the  benefit  of  this,  dausf^  (/) ; 
it  must  be  notice  of  an  act  of  bankrnptcy. 

The  oerrespoiidhig  section,  stat.  5  Geo.  II.  c.  3D,  s.  28,  varied 
from  the  for^poing,  the  laipguage  thereof  iMUg,  ^^  mutual  credit,  or 
mntual  debtis,^   ^c.    at  .any  time  kef  ore  svch  person  became  a 

(/}  Potter  T.  Br<ium,  5  Ba8t«  1S4.  087 ;  2  8cott'»  K.  R.  289.    Sao  Umit  r. 

US  Smith  ▼.  Buekanofh  1  BtBt'ft  R.  6.        OmeHt  4  B«  &  A»:664. 
fh)  aidawoff  yf,'Hay,  SB.  &  C.  12.  (kyB4w€U^^  v.  MoneU,  Kaspp'a  le- 

(i)  Fergutfm  v.  S^eneer,  1  M.  &  Or.      ports  of  Affry  Goniidl  CMes,  vol.  i.  p:  869. 

(/)  Hawiifur.Whmm,lOB.6LOi^lf. 
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hankmpt  (m).     The  60th  section  of  6  Geo.  IV.  c*  16,  gives  a  right 
or  set-off  in  the  case  of ''  mutual  credit  up  to  the  time  (n)  of  issuing 
the  commission^'*  and  it  makes  all  debts  thereby  made  proveable 
items  of  set-off,  unless  where  there  was  notice  of  an  act  of  bank- 
ruptcy.    A  bill  which  forms  an  item  of  credit  on  one  side,  need  not 
be  in  the  hands  of  the  person  claiming  it,  as  an  item  of  credit,  at 
the  time  of  the  bankruptcy  (o),  or  at  the  time  of  issuing  the  com- 
mission (/>).     The  term  mutual  credit  is  not  confined  to  pecuniary 
demands,  hquidated  at  the  time,  but  extends  to  cases  where  the 
creditor  has  been  entrusted  with  that  which  may  become  productive 
of  value.     J.  S.  being  desirous  of  making  a  shipment  for  his  own 
risk  or  advantage,  but  not  in  his  own  name,  represented  to  the 
merchants,  through  whom  the  shipment  was  to  be  made,  that  the 
goods  were  the  property  of  A.,  and  shipped  on  his  account ;   and 
A.,  accordingly,  by  the  desire  of  J.  S.,  wrote  to  those  merchants, 
stating  the  property  to  be  so,  and  directing  them  to  insure  and  to 
advance  money  to  J.  S.  on  the  goods,  which  was  done.     It  was 
holden  (9),  that  this  was  a  credit  given  to  A.  by  J.  S.  by  the  de- 
livery of  the  goods,  in  its  nature  likely  to  terminate  in  a  debt,  and 
that  therefore  J.  S.  having  subsequently  become  bankrupt,  A.  was 
entitled  to  recover  the  proceeds  of  the  shipment  from  the  merchants, 
and  to  set  off  against  a  debt  due,  from  the  bankrupt  to  him,  in 
respect  of  the  advances,  it  being  a  case  of  mutual  credit  within  the 
statute.     A.  and  Co.  being  bankers,  discounted  bills  of  exchange 
for  S.,  and  gave  him  immediate  credit  for  them  in  his  account, 
minus  the  discount.     Afterwards,  and  whilst  the  bills  were  yet  run- 
ning, a  balance  was  struck,  upon  which  the  bankers  admitted  money 
to  be  due  to   B.,  giving  him  credit  for  the  bills  then  running. 
Shortly  afterwards  B.  became  a  bankrupt,  and  the  bills  were  dis- 
honoured.     It  was  holden,  in  an  action  against  the  bankers  for 
the  admitted  balance,  that  they  were  entitled  to  set  off  the  amount 
of  the  dishonoured  bills,  on  the  ground  of  its  being  a  mutual  credit 
within  the  foregoing  clause  (r).     But  where  B.,  being  indebted  to 
defendant,  previously  to  his  bankruptcy,  deposited  a  bill  of  exchange 
with  the  defendant,  not  for  the  satisfaction  of  the  debt,  but  for  the 
purpose  of  raising  money  thereon,  and  an  advance  was  accordingly 
made ;  after  the  bankruptcy,  the  assignees  tendered  to  the  defendant 
the  amount  of  the  money  advanced,  and  demanded  possession  of  the 
bill,  which  being  refused,  the  assignees  brought  trover  for  the  bill ; 
and  it  was  hol(fen  («),  that  they  were  entitled  to  recover,  this  not 
being  a  case  of  mutual  credit  within  the  statute,  the  bill  having 
been  deposited  for  a  specific  purpose  without  reference  to  the 

(m)  See  Tamplin  y.  Di^gim,  2  Campb.  (p)  CoUins  y.  J<me»,  10  B. &C.  777, 

N.  P.  C.  312  ;   Kinder  y.  Buiterworth,  (q)  Easum  y.  Caio,  5  B.  &  A.  861. 

6  B.  ft  C.  42 ;  BolUmd  y.  Nash,  8  B.  &  (r)  Arb<min  y.  TVitton,  I  Holt,  N.  P.  C. 

C.  105.  408. 

(«)  Sd.  arg.  6  B.  &  C.  47,  48.  («)  Key  y.  FJint,  1  Moore,  (C.P.)  451 ; 

(o)  BoUtmd  y.  Na$h,  8  B.  &  C.  105.  8  Taunt.  21,  8.  C. 
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general  acoount.  ^'  Mutual  credit  must  mean  mutual  trust ;  tiik 
atten^t  of  the  defendant  appears  to  me  a  gross  breach  of  trusL^' 
Per  JDallas^  J.,  8  Taunt.  23.  In  an  action  brought  by  the  assignees 
of  bankers,  it  was  holden  (Oi  that  the  defendant  misht  set  off  notes 
of  such  bankers  taken  by  him  after  he  knew  that  tSiey  had  stopped 
payment,  but  before  he  knew  that  any  of  the  partners  ccmstituting 
the  banking-house  had  conunitted  an  act  of  bankruptcy.  The  de- 
fendant, however,  cannot  set  off  notes  of  such  bankers  iik&i  by  him 
after  he  knew  that  three  of  the  four  partners  had  committed  acts 
of  bankruptcy.  The  provision  with  respect  to  mutual  credit  is 
confined  to  debts  between  the  bankrupt  and  other  parties,  <Hr  to 
transactions  necessarily  ending  in  debts ;  it  does  not  apply  to  a 
case  (tt)  whero  a  cause  of  action  arises  for  the  non-performance  of  a 
contract.  A  defendant  (x),  may  set  off  a  debt  due  to  him  from  the 
bankrupt  for  money  lent,  against  a  claim  by  the  bankrupt's  assignees 
on  defendant  for  not  accepting  pursuant  to  agreement,  a 'bill  of 
exchange  by  way  of  part  payment  for  goods  sold  and  delivered  by 
the  bankrupt  to  the  defendant ;  for  the  demand  is  amero  pecuniaiy 
demand  which  the  commissioners  might  have  stated  in  aoocMmt 
between  the  defendant  and  the  bankrupt. 

An  insurance  broker  (y)  who  is  indebted  to  the  estate  of  a  bank- 
rupt underwriter  for  premiums,  cannot,  without  a  special  authority, 
set  off,  against  that  debt,  sums  due  from  the  underwriter  for  roturn 
of  premiums.  Where  defendants,  insurance  brokers,  effected  several 
pobcies,  some  in  the  name  of  their  own  firm,  others  in  the  name  of 
their  own  firm  but  on  account  of  their  principals,  and  others  in  tibe 
name  and  on  account  of  their  principals,  for  which  principals  they 
acted  under  a  del  credere  commission,  without  the  knowledge  of  the 
underwriters :  it  was  holden  (2r),  that  in  an  action  brought  against 
them  for  promiums  by  the  assignees  of  one  of  the  underwriters 
upon  these  policies,  who  had  become  bankrupt,  the  defendants 
might  set  off  losses  and  returns  due  on  all  such  of  those  policies  as 
were  effected  in  the  names  of  their  own  firm,  but  not  on  such  as 
were  effected  in  the  names  of  their  principals,  such  losses  and  returns 
having  become  due  on  those  policies  before  the  time  when  the  bank- 
rupt stopped  payment,  though  they  had  never  been  adjusted  by  the 
hmkrupt,  but  only  by  the  other  underwriters  between  the  time  of 
his  stopping  payment  and  committing  the  act  of  bankruptcy,  on 
which  judgment  the  defendants  had  given  their  principals  credit  for 
the  amount.    And  the  principle  is  the  same  (a),  whether  the  broker 

(0  ZMjtoii  v.  Can,  1  B.  &  Ad.  343.  (y)  Mimeit  y.  Farreiter,  4  Taunt.  541, 

(«)  RoiB  T.  Sim9t  1  B.  &  Ad.  521,  cited  n. ;   Goldiehuudt  t.  Lyon,  4  Taunt.  534 ; 

bjPkiMeion,  J.yinOroowT.IFtv/,  8  A.&  Parktry,  Smith,  16  East,  382;  HamUm 

B.  772.  V.  JloberUtm,  Holt,  88,  S.  P. 

(x)  Oi&MMi T. Bftf ,  1  Biagh.  N.a  743,  (z)  JEot/er  y. ZSomni, 2 M. &  S.  U24«e 

recognizing  the  principle  in  Sampnm  y.  T%om80H  y.  Redman,  11  M.  &  W.  487. 

Bmrtam,  8  Bntd.  A  Biqgh.  94.    See  also  (a)  Pmrker  y.  Beiuiey^  2  M.  &  S.  423; 

Oroom  y.  Wat,  vH  Mp.  Domm  y.  WUimta*,  4  Bingh.  573. 
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aet  under  a  dd  credere  eommisBion  or  not,  if  the  policy  be  efiected 
in  the  name  of  the  broker,  and  he  has  a  Uen  on  the  goods  insured. 
The  debt  to  be  set  off  under  the  statute  must  be  a  real  bond  fide 
debt  (6)  due  to  the  defendant,  and  not  a  mere  colour  and  contrivance. 
A  mere  contract  to  indemnify  against  contingent  damages  (c)  does 
fiot  constitute  a  subject  of  mutual  credit. 

The  object  of  this  clause  is  not  to  avoid  cross  actions,  for  none 
would  lie  against  assignees,  and  one  against  the  bankrupt  would  be 
unavailing ;  but  to  do  substantial  justice  between  the  parties,  where 
a  debt  is  really  due  from  the  bankrupt  to  the  debtor  to  his  estate  : 
and  the  Court  of  King's  Bench  in  construing  this  clause  (for  it  is  the 
same  in  substance  in  stat.  5  Geo.  II.  c.  30,  and  6  G^o.  IV.  c.  16)  held, 
that  it  did  not  authorize  a  set  off,  where  the  debt,  though  legaUy  due 
from  the  bankrupt,  was  really  due  from  him  as  a  trustee  for  another, 
and  though  recoverable  in  a  cross  action,  would  not  have  been  re- 
covered for  his  benefit.  This  appears  to  have  been  the  main  ground 
of  the  decision  in  the  case  of  Fair  v.  M^Iver^  10  East,  180 ;  and  we 
think  that  the  principle  of  that  decision  was  correct  (^O* 


XI.  Of  the  Evidence. 

FoRHBRLT,  in  actions  brought  by  assignees  of  bankrupts,  it  was 
incumbent  on  them  to  prove,  in  all  cases ;  1,  That  the  bankrupt 
was  a  trader.  2.  The  act  of  bankruptcy.  3.  That  the  commis- 
sion  was  regularly  granted.  4.  The  assignment  to  the  plainti%. 
5.  A  right  of  action  in  the  assignees.     But  now  by  stat.  6  Geo.  IV . 

c.  16,  s.  90  {e)j  it  is  enacted,  that  in  any  action  by  (28)  or 
against  any  assignee,  or  in  any  action  against  any  commissioner, 
or  person  acting  under  the  warrant  of  the  commissioners,  for  any 
thing  done  as  such  commissioner,  or  under  such  warrant,  no  proof 
shall  be  required  at  the  trial  of  the  petitioning  creditor's  debt,  or  of 
the  trading,  or  act  of  bankruptcy  respectively,  unless  the  other 
party  in  such  action  shall,  if  defendant,  at  or  before  pleading,  and 
if  plaintifl^  before  issue  joined,  give  notice  in  writing  to  such 
assignee,  oommissioiier,  or  other  person,  that  he  intends  to  dispute 
some  and  which  of  such  matters ;  and  in  case  such  notice  shall  have 
been  given,  if  such  assignee,  &c.  shall  prove  the  matter  so  disputed, 
or  the  other  party  admit  the  same,  the  judge  before  whom  the 

{ft)   Lacimgton  ▼.  Combes,  6  Bingh.  (d)  Per  Parke,  B,,  deliYering  judgment 

N.  C.   71,  mcognmng  JWr   v.  2^h>er,  in  Fonttr  ▼.  TTtifoit,  12  M.  &  W.  191. 
16  Bwi,  130.  (0  See  stat  49  Geo.  m.  c  121,  s.  10, 

(c)  Ahhoti  Y.  mch»,  5  Bingh.  N.  C.  578 ;  but  now  repealed. 
7  Sc  715. 

(28)  This  section  applies  to  actions  of  ejectment  by  an  assigaee.     J}oe 

d.  JokMcn  V.  Lwernedge^  11  M.  &  W.  517. 
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cause  shall  be  tried  (29)  may  (if  he  thinks  fit)  grant  a  certificate 
of  such  proof  or  admission,  and  such  assignee,  &c.  shall  be  entitled 
to  the  costs  occasioned  by  such  notice,  and  such  costs  shall,  if  such 
assignee,  &c.  obtain  a  verdict,  be  added  to  the  costs,  and  if  tiie  other 
party  obtain  a  verdict,  shall  be  deducted  from  the  costs  which  such 
other  party  would  be  otherwise  entitled  to  receive.  The  notice  to  dis- 
pute must  be  specific,  as  to  which  of  the  three  matters,  trading,  peti- 
tioning creditor'^s  debt,  or  act  of  bankruptcy,  it  is  intended  to  dis- 
pute ;  notice  to  dispute  the  bankruptcy  will  not  suffice  (f) .  Assump- 
sit by  assignees  of  bankrupt  against  a  sheriff  to  recover  the  proceeds 
of  ^oods  seized  under  a  fi.  fa. ;  the  defendant  did  not  give  any 
notice  to  dispute ;  the  plaintifi&  proved  that  an  act  of  bankruptcy 
was  committed  before  the  levy ;  and  the  defendant  did  not  prove 
any  other  act  of  bankruptcy :  it  was  holden  (^),  that  the  plaintifis 
were  not  bound  to  prove  that  a  petitioning  creditor  s  debt  existed 
at  the  time  of  the  act  of  bankruptcy  on  which  they  relied.  In 
assumpsit  by  assignees  for  money  had  and  received  to  their  use  after 
the  bankruptcy,  the  defendant  pleaded  non  assumpsit^  and  that  the 
plaintifis  were  not  assignees,  and  gave  notice  to  dispute  the  act  of 
bankruptcy,  upon  which  the  party  was  declared  a  bankrupt.  The 
plaintil&  proved  the  act  of  bankruptcy  and  the  fiat :  it  was  holden, 
that  in  the  absence  of  proof  of  any  other  act  of  bankruptcy,  the  de- 
fendant by  giving  notice  to  dispute  the  act  of  bankruptcy  only,  must 
be  taken  to  have  admitted  a  trading  and  a  petitioning  creditor's 
debt,  co-existent  with  the  act  of  bankruptcy  proved  (A).  Where 
the  commission,  adjudication,  and  assignment  were  put  in,  and  it 
was  proved  that  the  plaintiff  attended  the  commissioners,  passed  his 
accounts,  and  afterwards  endeavoured  to  get  his  certificate  signed ; 
it  was  holden  (t),  that,  as  against  the  plaintiff,  this  was  sufficient 
evidence  of  the  bankruptcy.  On  a  feigned  issue,  on  an  allegation 
that,  at  the  time  of  the  seizing  of  certain  goods  in  execution,  the 
plaintiff  in  the  issue  were  entitled  to  the  same  as  against  and  free 
from  the  execution,  and  that  the  goods  were  not  liable  to  be  so 
seized  as  against  such  plaintiff:  it  was  holden,  that  the  plaintiflb, 
who  claimed  as  assignees  under  the  bankruptcy  of  the  judgment 
debtor,  were  bound  to  prove  the  trading,  petitioning  creditor's  debt, 
and  act  of  bankruptcy,  though  no  notice  nad  been  given  to  dii^ute 
those  matters  under  this  section  of  the  6  Oeo.  IV.  c.  16  (A).     By 

(/)  TnmUy  y.  Unwin,  6  B.  &  C.  537.  N.  R.  568. 

(^)  Per  Ld.  Tenterden, C.  J.,  and  Paritf  (h)  Porter  v.  Walker ^  1  M.  &  Gr.  686 ; 

J.,  con.  per  Bayley^  J.,  and  Littledale,  3,,  1  Scott's  N.  R.  568. 
Norman  y.  Booth,  10  B.  &  C.  703 ;  Ui-  (t)  Crqfton  v.  Poole,  1  B.  &  Ad.  568. 

tledale,  J,,  seems  since  this  case  to  have  (k)  Loii  y.  MeivUle,  3  M.  &  Gr.  40;  3 

altered  his  opinion,  per  Coltnuni,  J.,  in  Scott's  N.  R.  346. 
Porter  y.  Walker,  1  M.&  Gr.  694 ;  1  Scott's 


(29)  Where  cause  is  referred,  judge  before  whom  cause  is  opened  can- 
not certify.     Barthrap  v.  Anderton,  8  Bingh.  268. 
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sect.  91,  a  Bimilar  provision  to  that  contained  in  sect.  90,  is  made 
with  refi^>ect  to  suits  in  equity ;  and  by  sect.  92,  if  the  bankrupt 
shall  not  (if  he  was  within  the  United  Kingdom  at  the  issuing  of 
the  commission),  within  two  calendar  months  after  the  adjudication, 
or  (if  he  was  out  of  the  United  Kingdom)  within  twelve  calendar 
months  after  the  adjudication,  have  given  notice  of  his  intention  to 
dispute  the  commission,  and  have  proceeded  therein  with  due  dili- 
gence, the  depositions  taken  before  the  commissioners,  at  the  time 
of  or  previous  to  the  adjudication  of  the  petitioning  creditor's  debt, 
and  of  the  trading  and  act  of  bankruptcy,  shall  be  conclusive  evidence 
of  the  matters  therein  respectively  contained,  in  all  actions  or  suits 
brought  by  the  assignees  for  any  debt  or  demand  for  which  the 
bankrupt  might  have  sustained  any  action  or  suit  (A).  It  (Z)  is  only 
in  actions  or  suits  brought  by  his  own  assignees,  for  a  debt  or 
demand  for  which  he  might  have  sued,  that  the  depositions 
under  a  commission  against  a  person  are  conclusive  evidence ;  but 
it  is  immaterial  whether  the  cause  of  action  arose  before  or  after  (m) 
the  act  of  bankruptcy.  The  depositions  are  conclusive  in  trials  (n) 
at  law.  And  by  sect.  93,  if  the  assignees  commence  any  action  or 
suit,  for  any  money  so  due  to  the  bankrupt,  before  the  time  allowed 
for  him  to  dispute  the  commission  shall  have  elapsed,  any  defendant, 
in  any  such  action  or  suit,  shall  be  entitled,  after  notice  given  to 
the  assignees,  to  pay  the  same  or  any  part  thereof,  into  the  court  in 
which  such  action  or  suit  is  brought :  and  all  proceedings  with 
respect  to  the  money  so  paid  into  court  shall  thereupon  be  stayed, 
and  after  the  time  shall  have  elapsed,  the  assignees  shall  have  the 
same  paid  to  them  out  of  court. 

In  all  actions  by  and  gainst  assignees  of  a  bankrupt  or  insolvent, 
the  character  in  which  tne  plaintiff  or  defendant  is  stated  on  the 
record  to  sue  or  be  sued,  shall  not  in  any  case  be  considered  as  in 
issue  (o),  unless  specially  denied. 

Where  notice  had  not  been  given  to  dispute  the  commission 
and  with  the  commission  the  proceedings  were  put  in,  upon  which 
there  did  not  appear  a  sufficient  petitioning  creditor's  debt ;  it  was 
holden(j7),  that  the  validity  of  the  commission  could  not  be  dis- 
puted. 

In  trover  (9),  by  the  assignees  of  a  bankrupt,  laying  the  possession 
in  themselves  as  assignees,  pleas  that  the  plaintiff  are  not  assignees, 
and  were  not  possessed  as  assignees,  put  in  issue  the  trading,  the 
petitioning  creditor''s  debt,  and  the  act  of  bankruptcy ;   and  these 

(k)  See  Aboffer  y.  dose,  10  M.  &  W.  (n)  Tbunff,  Anignee  qf  Ireland,  v.  7Ym- 

576.  ffttfM,  1  Cr.  &  J.  149. 

(0  MM$ieit  ▼.  Drummond,  10  B.  &  C.  (0)  R.  6.  H.  T.  4  WilL  IV.  21. 

159.  (p)  Maeheath  ▼.  Coates,  4  Bingh.  34. 

(»)  Fiuf  T.  Mahaneyf  2  Tyrw.  285 ;  2  (g)  Buckion  v.  Frost,  8  A.  &  E.  844, 

Cr.  &  J.  325 ;  recognized  in  Kitckener  t.  adopting  Butler  v.  Hobeon,  4  Bingh.  N.  C. 

Power,  3  A.  &  £.  232.  290. 
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most  be  proved,  if  notice  to  dispute  them  be  gi^en.     It  is  not  suffi- 
cient to  prove  the  fiat  and  assignments  to  the  plaintiffik 

By  sect.  94,  if  the  commission  be  afterwards  superseded,  persons 
from  whom  the  assignees  have  recovered,  or  who  have,  without 
action,  bond  fide  dehvered  up  possession  of  any  real  or  personal 
estate  to  the  assignees,  or  paid  any  debt  claimed  by  them»  are  dis- 
charged from  claims  by  the  bankrupt,  provided  the  requisite  notice 
to  try  the  validity  of  the  commission  had  not  been  given. 

The  statute  2  &  3  Will.  lY.  c.  114,  s.  1,  cUrects,  that  the  records 
and  proceeding  under  former  commissions  shall  be  removed  into 
the  Court  of  Bankruptcy.  Any  one  judge  may,  upon  application, 
direct  any  commission  (r)  heretofore  issued  to  be  entered  on  record. 
A  similar  provision  is  made  with  respect  to  fiats  («),  adjudications  of 
bankruptcy,  appointments  of  assignees,  depositions,  or  other  pro- 
ceedings, which  must  be  strictly  attended  to ;  for  unless  the  fiats, 
&c.  are  duly  entered  of  record,  pursuant  to  this  provision,  they 
cannot  be  received  in  evidence  in  any  court  of  law  or  equity  (0* 
In  the  case  of  the  death  of  witnesses,  the  depositions  so  entered  of 
record,  or  duly  authenticated  copies,  may  be  read  (u)  in  evidence. 
The  ninth  section  enacts,  that  upon  the  production  in  evidence  of 
any  commission,  fiat,  adjudication^  assignment,  appointment  of 
assignees,  certificate,  depositions,  or  other  proceeding  in  bank- 
ruptcy, purporting  to  be  sealed  with  the  seal  of  the  Court  of  Bank- 
ruptcy, or  of  any  writing  purporting  to  be  a  copy  of  any  such  docu- 
ment, and  purporting  to  be  sealed  as  aforesaid,  the  same  shall  be 
received  as  evidence  of  such  documents  respectively,  and  of  the  same 
having  been  so  entered  of  record,  without  any  proof  thereof:  pro- 
vided that  all  fiats,  and  proceedings  under  the  same,  which  may  have 
been  entered  of  record  before  the  passing  of  this  act,  shaU  and  may, 
upon  the  production  thereof,  with  the  certificate  thereon,  pur- 
porting to  be  signed  by  the  person  so  appointed  to  enter  proceed- 
ings in  banknqptcy,  or  by  his  deputy,  be  received  as  evidence  of 
the  same  having  been  duly  entered  of  record. 

By  Stat.  6  &  6  Vict.  c.  122,  s.  25,  in  the  event  of  the  death  of 
any  witness  deposing  to  the  petitioning  creditor's  debt,  trading  or 
act  of  bankruptcy  under  any  fiat  in  bankruptcy  already  issued,  or 
hereafter  to  be  issued,  the  deposition  of  any  such  deceased  witness 
purporting  to  be  sealed  with  the  seal  of  the  Court  of  Bankruptcy, 
or  a  copy  thereof  purporting  to  be  so  sealed,  shall  in  all  cases  be 
receivable  in  evidence  of  the  matters  therein  respectively  contained. 

Having  in  the  2nd,  3rd,  and  4th  sections  of  this  chapter,  enume- 
rated the  different  trades  which  render  persons  liable  to  the  bank- 
rupt law,  and  also  the  several  acts  of  bankruptcy  mentioned  in  the 

(f^  2  &  3  WIU.  lY.  c.  114,  s.  4.  (#)  Sect.  8. 

(t)  Sect.  5.  («)  Sect  7. 
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statute,  it  will  be  unneoessary  to  repeat  them  here.  I  shall  pro- 
ceed, therefore,  to  the  examination  of  the  third  head,  viz.  the  proof 
relating  to  the  commission  or  fiat,  only  observing  that,  with  respect 
to  the  act  of  bankiuptcy,  proof  must  be  given  that  it  was  antece- 
dent to  the  commission ;  but,  if  that  appear,  it  wiU  be  sufficient, 
although  the  act  was  committed  so  recently  before  the  commission, 
and  at  such  a  distance  from  London,  that  it  could  not  have  been 
known  in  London  at  the  time  when  the  commission  was  sued 
out  (x).  Proof  of  the  conmiission  ought  to  be  by  showing  it  under 
seal  [if  fiat,  under  hand  of  C,  M.  K.,  V.  C,  or  M.  G.^  as  case 
may  be.  See  stat.  1  8e  2  Will.  IV.  c.  56,  s.  12;  anie,  p.  191,  and 
slat.  2  &  3  Will.  IV.  c.  114,  s.  9 ;  ante,  p.  286],  the  petition  to  the 
Chancellor  on  which  it  was  granted,  and  the  debt  of  the  petitioning 
creditor  or  creditors.  It  is  not  necessary  that  the  particular  spe- 
cies of  trading  should  be  set  forth  in  the  commission  (y).  A  com- 
mission may  be  supported  on  a  debt  accruing  before  the  bankrupt 
becomes  a  trader,  and  upon  an  act  of  bankruptcy  committed  after 
he  has  ceased  to  be  a  trader  (z). 

A  commission  founded  upon  an  act  of  bankruptcy,  by  lying  two 
months  (now  21  days)  in  prison,  cannot  be  sued  out  before  the 
expiration  of  the  limited  time ;  the  act  is  not  completed  before  that 
time,  and  the  affidavit  to  obtain  it  would  be  perjury  (a).  A  debtor 
of  the  bankrupt  resisting  a  claim  made  by  the  assignees  under 
the  conmiission  against  him  may  give  in  evidence,  m  order  to 
defeat  such  commission,  a  prior  act  of  bankruptcy,  and  a  sufficient 
petitioning  creditor's  debt  existing  at  the  time  oi  such  prior  act  of 
bankruptcy.  But  neither  the  bankrupt  (&),  nor  any  person  claim- 
ing under  nim,  will  be  permitted  to  avail  himself  of  this  defenc^(c), 
nor  will  proof  of  a  prior  act  of  bankruptcy  avail,  unless  the 
petitioning  creditor's  debt  be  shown  to  exist  prior  to  the  act  of 
bankruptcy  {d)  ;  it  is  not,  however,  required  to  be  shown,  that  the 
creditor  ever  meant  to  take  out  a  commission  upon  that  debt. 
But  see  ante,  p.  227.  The  circumstance  of  a  creditor  having 
proved  a  debt  under  a  commission  will  not  estop  him  from  im- 
peaching the  commission  in  an  action  brought  by  the  assignees 
acainst  himself  (6)  ;  nor  is  it  primd  facie  evidence  (/)  of  the  vali- 
dity of  the  commission.  The  debt  of  a  creditor  who  has  joined  in 
a  petition  to  supersede  a  prior  commission,  and  proved  his  debt 
under  a  second  commission,  coupled  with  an  act  of  bankruptcy 
prior  to  that  on  which  the  secona  commission  is  founded,  may  be 

(«)  HapptT  ▼.  mehm/md,  1  Stark.  N.  Wue,  3  Esp.  N.  P.  C.  216. 

P.  C.507.  (c)  DofiotMm  Y.  Dk/;  9  East,  21. 

(y)  BtnuiMetmL  y.  Fairbrotker,  10  B.  &  (d)  Per  Lord  Eldtm,  C,  in  Rex  y.  BuU 

C.  555.  lock,  1  Taunt.  88.    See  also  MUei  y.  Raw- 

[z]  SaUU  Y.  GrtaUf  D.  P.  9  Bingh.  121.  lau,  4  Esp.  N.  P.  C.  194. 


n 


a)  Gordon  y.  WilJthuon,  8  T.  R.  507.  (e)  Stewart  Y.Sieknum,  1  Esp.  N.  P.  C 

(b)  Parker  y.  Jfonsitn^,  cited  in  Doe  y.      108. 
Bouleot,  2  Eap.  N.  P.  C.  597 ;  Mercer  y.  (/)  Rankm  y.  Horner^  16  East,  191. 
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set  up  to  defeat  such  second  commission,  by  a  defendant  in  an 
action  at  the  suit  of  the  assignees  under  that  commission. 
Beardmare  v.  ShaWy  1  Bos.  &  Pul.  N.  R.  263.  See  aniey  p.  227. 
The  act  of  bankruptcy  is  to  be  proved,  and  not  to  be  presumed  (g). 
The  cause  of  action  must  be  proved  by  the  assignees  in  the  same 
manner  as  if  the  action  had  been  brought  by  the  bankrupt  him- 
self. It  is  impossible  to  lay  down  any  rules  with  respect  to  this 
head  of  proof,  which  must  necessarily  be  adapted  to  the  nature  of 
the  demand.  In  trover  by  assignees  against  a  sheriff  or  creditor, 
who  has  seized  the  bankrupt's  goods  in  execution,  after  an  act  of 
bankruptcy,  it  is  not  necessary  to  prove  a  demand  and  refusal  (A) ; 
because  the  property  being  vested  in  the  assignees  from  the  time 
of  the  bankruptcy,  the  execution  is  tortious :  and  where  a  posses- 
sion is  gained  wrongfully,  a  demand  is  not  necessary.  A  writ 
of  supersedeas  under  the  great  seal,  reciting  the  issuing  of  a  com- 
mission on  such  a  day,  is  primd  facie  evidence  not  only  of  the 
issuing  of  the  commission,  but  also  that  it  issued  on  that  day  (i). 
By  Stat.  1  &  2  Will.  IV.  c.  56,  s.  19,  the  Chancellor,  upon  the 
reversal  of  any  adjudication  in  bankruptcy,  may  order  fiat  to  be 
annulled,  and  such  order  shall  have  all  the  force  and  effect  of  a  writ 
of  supersedeas. 

The  fact,  that,  after  a  fiat  had  been  sued  out,  creditors  of 
the  bankrupt  delivered  up  to  the  assignees  goods,  which  they 
had  received  from  the  bankrupt  before  the  frnt,  and  before  the 
delivery  of  other  goods  by  the  bankrupt  to  the  defendant,  was 
holden  {k)  not  admissible  evidence  against  defendant  in  trover 
brought  by  the  assignees  for  the  last-mentioned  goods  ;  for  any 
declaration  of  their  opinion  made  by  the  creditors  after  the  fiat, 
however  clearly  expressed,  could  not  be  received  in  evidence:  conse- 
quently, evidence  of  acts  done  by  them,  adduced  for  the  purpose  of 
raising  an  inference  respecting  the  previous  intentions,  either  of 
themselves  or  of  the  bankrupt,  was  inadmissible. 

ijf)  Per  Parke,  B.,  Odff    v.  Coohwy,  (j)  OervU  v.  Ofw»d  Wettem    Onai 

1  Tyrw.  &  Gr.  542.  Can^Mmy,  5  M.  &  S.  76. 

(h)  Ruth  V.  Baker,  M.  8  Geo.  II.,  B.  R.,  (k)  Backkowe  t.  JoneM,  6  Bingfa.  N.  C. 

MSB.  BuU.  N.  P.  41.  65. 
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I.  Of  the  Liability  of  the  Husband^ 

1 .  In  respect  of  Contracts  made  by  the  Wife  before  Coverture, 

p.  289. 

2.  In  respect  of  Contracts  made  by  the  Wife  during  Coverture^ 

p,  290. 

3.  In  revpect  of  the  Children  of  the  Wife  by  a  former  Hus- 

band, p.  302. 
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Sole,  p.  302. 
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1.  Where  the  Husband  and  Wife  must  join^  p.  307. 

2.  Where  the  Husband  must  sue  alone,  p.  309. 
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may  sue  alone,  at  his  Election,  p.  311. 
IV.  Of  Actions  against  Husband  and  Wife,  p.  315. 


I.  Of  the  Liability  of  the  Husband. 

1 .  In  respect  of  Contracts  made  by  the  Wife  before  Cooeriure, 

p.  289. 

2.  In  respect  of  Contracts  made  by  the  Wife  during  Coverture, 

p.  290. 

3.  In  respect  of  the  Children  of  the  Wife  by  a  former  Hus- 

band,  p.  302. 

1-  In  respect  of  Contracts  made  by  the  Wife  before  Coverture. — 
The  husband  is  liable  to  the  debts  of  his  wife,  contracted  by  her 
before  the  coverture,  and  the  husband  and  wife  may  be  sued  for 
such  debts  during  the  coverture  (a)  ;  and  in  actions  for  the  recovery 
of  such  debts,  husband  and  wife  must  be  joined  (b).  But  if  these 
debts  are  not  recovered  against  the  husband  and  wife,  in  the  Ufe- 

(tf)  F.  N.  B.  120,  F.  (b)  7  T.  R.  348. 
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time  of  the  wife,  the  husband  cannot  be  charged  for  them  either  at 
law  (c)  or  in  eauity  after  the  death  of  the  wife.  But  if  the  wife 
survive  the  husband,  an  action  may  be  maintained  against  her  for 
the  recovery  of  these  debts  (d) ;  unless  during  the  coverture  the 
husband  has  been  discharged  under  the  Insolvent  Debtors'  Act,  in 
which  case  the  wife  is  discharged  for  ever  (e).  A  husband  is  liable 
for  necessaries  provided  for  his  wife  pending  a  suit  in  the  Ecclesias- 
tical Court  and  before  alimony  decreed,  although  a  decree  after- 
wards made  direct  the  alimony  to  be  paid  from  a  date  before  the 
time  when  the  necessaries  were  provided  for  the  wife  (/). 

The  defendant's  wife  (g),  before  marriage,  save  a  promissory  note 
for  50/.  to  the  plaintiff,  and  afterwards  married  the  defendant,  who 
had  with  her  personal  estate  to  the  amount  of  700/.,  part  whereof 
consisted  of  choses  in  action.  The  plaintiff  did  not  during  the 
coverture  recover  judgment  upon  the  note  acainst  the  husband  and 
wife.  The  wife  died  about  a  year  after  the  marriage.  The  de- 
fendant on  her  death  took  out  letters  of  administration.  Some  of 
the  choses  in  action  had  been  received  by  the  defendant  as  husband 
in  the  life-time  of  the  wife,  the  rest  he  took  as  her  administrator. 
The  plaintiff,  finding  that  the  choses  in  action  were  not  sufficient  to 
satisnr  his  demand,  filed  a  bill  against  the  defendant,  prayine  tha6 
the  defendant  should  be  made  uable  to  answer  his  the  plamtiff's 
demand,  for  so  much  as  he  had  received  out  of  the  clear  personal 
estate  of  the  wife  upon  his  marriage :  Lord  Talbot^  Ch.,  said,  that 
as  on  the  one  hand  the  husband  was  by  law  liable,  during  the  cover- 
ture, to  all  debts  contracted  by  his  wife,  dum  soloj  whatever  their 
amount  might  be  (A),  although  she  did  not  bring  him  a  portion  of 
one  shilling ;  so,  on  the  other  hand,  it  was  certain,  that  if  such 
debts  were  not  recovered  during  the  eoverture,  the  husband,  as 
such,  was  not  chargeable,  let  the  fortune  he  received  with  his  wife 
be  ever  so  great.  He  added,  that  the  wife's  choses  in  action  were 
assets,  and  thereupon  decreed  an  account  of  what  the  husband  had 
received  since  bis  wife'^s  death  as  her  administrator,  and  that  he 
should  be  liaUe  for  so  much  only ;  but  as  to  any  further  demand 
against  him,  dismissed  the  bill. 

2.  In  respect  of  Contracts  made  by  the  Wife  durir^  Coverture. — 
All  the  personal  estate  of  which  the  wife  is  possessed  in  her  own 
right,  is  by  the  marriage  vested  absolutely  in  the  husband  (i)  (1). 

(c)  F.  N.  B.  121,  C. ;   1  RoL  Abr.  351,  (y)  Hntrd  v.  Stm^wrd^Z  P.Wms.  409  \ 
(G.)  pi.  2.                                                     Ca.  Temp.  Mb.  173,  S.  C. 

(d)  Woodmam  v.  Chtqmum,  1  Campb.  (h)  F.  N.  B.  120,  F. 

189,  Loid  BUenborough,  C.  J.  (0  1  Inst.  351,  b.,  recognized  in  Ckee^ 

(e)  Loekwood  v.  Salter,  5  B.  &  Ad.  303.      ehi  ▼.  Powell,  6  B.  &  C.  253. 
(/)  Keegan  t.  Smiih,  5  B.  &  C.  375. 


(1)  The  wearing  apparel  of  a  married  woman,  bought  by  her  out  of 
an  income  settled  in  the  hands  of  trustees  to  her  sole  and  separate  use, 
belongs  to  her  husband,  and  not  to  the  trustees,  and  is  liable  to  be  taken 
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The  marriage  is  an  absolute  gift  of  all  ehattels  personal  in  poesessicMt 
in  her  own  right,  whether  the  husband  survive  the  wife  or  not ;  but 
if  they  be  in  action,  as  debts  by  obligation,  contract,  or  otherwise, 
the  husband  shall  not  have  thorn  ludess  he  and  Ua  wife  recover 
them*  And  of  peisonal  soods,  en  autre  droit  as  executrix  or  admi- 
nistratrix, &c.  the  mamage  is  no  gift  of  them  to  the  husband 
although  he  survive  his  ^e  (A).  Notwithstanding  the  law  thua 
drrests  the  wife  of  all  her  personal  property,  she  cannot  bind  her 
husband  by  any  contracts,  even  for  necessaries  suitable  to  her  de* 
gree  and  estate,  without  the  assent  of  her  husband,  either  express 
or  implied.  *'*'  A  feme  covert  generally  cannot  bind  or  charge  her 
husband  by  any  contract  made  by  her  without  the  authority  or 
assent  of  her  husband,  precedent  or  subsequent,  express  or  im- 
plied." Mr.  J.  Hyde^s  argument  in  Maniby  v.  Scott^  1  Mod.  125. 
Husband  and  wife,  devisees  of  a  copyhold,  take  by  entireties^  and. 
the  husband  cannot  dispose  of  it  in  his  wife's  life  without  her  con- 
sent (0 ;  and  though  the  estate  be  only  a  mortgage,  vet,  if  it  appears 
that  the  devisor  considered  it  as  irredeemable,  it  shall  not  vest  in 
the  husband  as  a  chattel  interest  (Q. 

During  cohabitation  the  law  will,  from  that  circumstance,  pre- 
SBDie  the  assent  of  the  husband  to  all  contracts  made  by  the  wife 
for  necessaries  suitable  to  his  degree  and  estate,  and  the  misconduct, 
or  even  the  adultery  of  the  wife,  during  that  period,  will  not  destroy 
this  presumption.  The  same  law  is,  where  the  husband  deserts  his 
wife,  or  turns  her  away  without  any  reasonable  ground  (2),  or  com- 

{k)  1  Inti.  351.  b.  died  per  T^nttrdm^^  (I)  Do9  d.  Fr^mtome  ▼.  Parrait,  L.P. 
C.  J.,  deliTedng  judgment  in  Richardi  t.  B.  4,  Dampier,  MSS.  L.  I.  L. ;  5  T.  R. 
iBdkmir,2B.  &Ad.453.  652,  fir.  C. 


m  execution  for  his  debts.  Came  v.  Bricef  7M»&  W.  1 83,  cited  by  THndal, 
C.  J.,  in  Tufftnau  v.  Hopkins,  4  M.  &  6r.*40I,  5  Scott's  N.  R.  464.  In 
Newlande  v.  Paynter,  4  M.  &  Cr.  408,  Lord  Cottenhanij  C,  held  that  per- 
sonal chattels  bequeathed  to  a  single  woman  for  her  separate  use,  but  without 
&e  intervention  of  any  trustee,  could  not  be  seized  in  execution  by  a  judg> 
ment  creditor  of  an  after  taken  husband :  for  a  person  marrying  a  woman 
with  property  so  circumstanced,  is  considered  as  adopting  the  property  in 
the  state  in  which  he  finds  it,  and  bound  by  equity  not  to  disturb  it. 

(2)  "  If  the  husband  turns  his  wife  out  of  doors,  though  he  advertises 
her,  and  cautions  all  persons  not  to  trust  her,  art/  he  even  yaoe  particular 
uoiiee  to  indimduale  not  to  gwe  her  credit,  still  he  would  be  liable  for  ne- 
csMSiicB  Amiiahed  to  her ;  for  the  law  has  said,  that  where  a  man  turns 
his  wife  out  of  doors,  he  sends  with  her  credit  for  her  reasonable  ex- 
penses." Per  Lord  Kenyan,  C.  J.,  in  ffarrie  v.  Morris,  4  Esp.  N.  P.  C. 
42.  See  also  Boulton  v.  Prentice,  poet,  p.  298,  where  the  court  said  the 
husband  appears  to  be  a  wrong-doer,  and  therefore  has  not  a  right  to  pro- 
hibit any  person. 

u2 
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pels  her,  by  iU  usage  or  severity  (m),  to  leave  him ;  in  all  which 
cases  he  gives  the  wife  a  general  credit.  This  principle  which  tends 
to  procure  credit  to  the  wife  for  necessaries  suitable  to  the  degree 
and  estate  of  her  husband,  is  anxiously  adopted  by  the  law  on  every 
possible  occasion ;  and  although  in  conformity  with  the  ancient  rule 
respecting  dower,  it  has  been  decided,  that  where  the  wife  elopes 
with  an  adulterer,  the  husband's  assent  to  her  contracts  during  the 
term  of  elopement  cannot  be  implied ;  yet  by  analogy  to  the  same 
rule  (n),  as  soon  as  he  receives  her  again,  the  presumption  of  law 
revives,  and  attaches  upon  the  contracts  made  by  her  after  the  re- 
conciliation. But,  1st,  as  cohabitation  is  evidence  only  of  the  hus- 
band's assent  (o),  in  a  special  verdict,  that  assent  ought  to  be  found ; 
and  2ndly,  as  cohabitation  ia  presumptive  e\idence  only  of  such  assent, 
it  may  be  rebutted  by  contrary  evidence.  In  like  manner  (p),  evi- 
dence that  the  articles  purchased  were  consumed  in  the  family  of 
the  husband,  is  only  presumptive  and  not  conclusive  evidence  of  the 
husband's  assent. 

Having  thus  laid  down  the  general  positions  respecting  contracts 
made  by  the  wife,  I  shall  proceed  to  establish  them  by  authorities, 
premising,  that  the  relation  of  husband  and  wife  is,  in  respect  of  the 
wife^s  contracts  binding  the  husband,  analogous  to  the  relation  of 
master  and  servant.  Indeed,  in  contemplation  of  law,  the  wife  is 
the^  servant  of  the  husband.  In  F.  N.  B.  1 20  G.  it  is  thus  laid 
down :  A  man  shall  be  charged  in  debt  for  the  contract  of  his  bailiff 
or  servant,  where  he  giveth  authority  unto  his  bailiff  or  servant  to 
buy  and  sell  for  him  ;  and  so  for  the  contract  of  the  wife^  if  he  give 
such  authority  to  his  wife^  otherwise  not.     From  this  passage  it  ap- 

Eears,  that  tne  husband  is  not  liable  to  his  wife'^s  contracts,  unless 
e  has  given  his  authority  or  assent ;  it  is  incumbent,  therefore,  on 
a  creditor  who  brings  an  action  against  a  husband  upon  a  contract 
made  by  his  wife,  to  show  that  the  husband  has  given  such  assent, 
or  to  lay  before  a  jury  such  circumstances  as  will  enable  them 
to  presume  that  such  an  assent  has  been  given  {q) ;  and,  in  the 
latter  case,  if  such  presumption  is  not  rebutted  by  contrary  evidence, 
the  jury  may  find  against  the  husband,  but  not  otherwise :  for  the 
wife  has  not  any  power  originally  to  charge  the  husband  (r),  but  is 
absolutely  under  his  power  and  government,  and  must  be  content 
with  what  the  husband  provides ;  and  if  he  does  not  provide  neces- 
saries for  her,  her  only  remedy  is  in  the  spiritual  court.  A  person 
who  contracts  with  an  ordinary  agent,  contracts  with  one  capable  of 
contracting  in  his  own  name ;  but  he  w^ho  contracts  with  a  married 
woman,  knows  that  she  is  in  general  incapable  of  making  any  con. 

(m)  Per  Lord  Kenyan,  C.  J.,  in  Hodgei  ip)  I  Sid.  121,  126,  S.  C. 

V.Hodges,  1  Esp.  N.  P.  C.  441.  h)  1  Sid.  127. 

(n)  Per  Lord  Kenyan,  C.  J.,    4  Esp.  (r)  Per  Holt  C.  J.,  in  Eikermytom  v. 

N.  P.  C.  42.  Parrot,  Lord  Raym.  1006. 

(o)  Mofiby  7.  Seott,  1  Bac.  Abr.  296. 
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tract  by  which  she  is  personally  bound  (s).  In  an  action  on  the  case 
for  goods  sold  and  delivered  (^),  the  evidence  to  charge  the  defendant 
was,  that  the  defendant's  wife  bought  the  goods  to  make  her  clothes, 
and  that  they  cohabited.  On  the  other  side  it  was  proved,  that  she 
was  not  in  any  want  of  clothes  when  she  purchased  these ;  and  that 
the  defendant,  the  last  time  that  he  paid  the  plaintiff,  warned  the 
plaintiff's  servant  not  to  trust  her  any  more,  and  to  give  his  master 
notice  of  it.  Holt^  C.  J.,  said,  that  during  cohabitation  the  hus- 
band shall  answer  all  contracts  of  the  wife  for  necessaries,  for  his 
assent  shall  be  presumed  to  all  such  contracts  ujpon  the  account  of 
cohabiting,  unless  the  contrary  appear.  But  if  the  contrary  appear, 
as  by  the  warning  in  this  case,  there  is  not  any  room  for  such  pre- 
sumption; and  he  held,  that  the  notice  to  the  servant  usually 
employed  by  the  plaintiff  in  his  trade  was  sufficient  notice  to  the 
master.  When  the  wife  is  not  living  with  her  husband,  there  is  no 
presumption  (u)  that  she  has  authority  to  bind  him  even  for  necesr 
saries  suitable  to  her  degree  in  life ;  it  is  for  the  plaintiff  to  show 
that,  under  the  circumstances  of  the  separation,  or  from  the  con- 
duct of  the  husband,  she  had  such  authority. 

Where  a  husband,  not  separated  from  his  wife,  makes  an  allow- 
ance for  the  supply  of  herself  and  family  with  necessaries  during 
his  temporary  absence,  and  a  tradesman  with  notice  of  this  supplies 
her  with  goods  (z),  the  husband  is  not  liable  for  the  debt.  If  the 
wife  elope  from  her  husband,  and  live  in  adultery,  the  husband 
cannot  be  charged  by  her  contracts.  In  an  action  for  meat,  &c. 
provided  for  defendant's  wife  (y),  the  defendant  proved,  that  she 
went  away  from  him  with  an  adulterer :  Raymond^  C.  J.,  held,  that 
the  husband  should  not  be  charged,  though  the  plaintiff  had  not 
any  notice ;  and  he  said,  Holty  C.  J.,  always  ruled  it  so.  And 
although  the  husband  has  been  the  aggressor,  by  living  in  adultery 
with  another  woman,  and  although  he  turned  his  wife  out  of  doors 
at  the  time  when  there  was  not  any  imputation  on  her  conduct,  yet 
if  she  afterwards  commit  adultery,  the  husband  is  not  bound  to 
receive  or  support  her  after  that  time,  nor  is  he  liable  for  neces- 
saries, which  may  have  been  provided  for  her  after  that  time  (z). 
So  where  the  husband  turns  his  wife  out  of  doors,  on  account  of  her 
having  committed  adultery  under  his  roof  (a),  he  is  not  liable  for 
necessaries  furnished  to  her  after  the  expulsion.  So  if  a  woman 
elopes  from  her  husband,  though  she  does  not  go  away  with  an 


'  («)  Per  Aldenon,  B.,  delivezing  judg- 
ment of  court  in  Smout  y.  Jldery,  10  M.  & 
W.  11. 

Ji)  JStherington  v.  Parrot ,  Salk.  118, 
i  Raym.  1006.  This  case  was  agreed, 
per  Cur,  to  be  good  law  in  Boultan  v. 
Prentice,  M.  T.  18  Geo.  II.,  Ford's  MSS. 
pa$t^  p.  298. 

(«)  Per  AbboUf  C.  J.,  in  Mainwairtng 


V.  Leslie,  M.  &  MsOk.  N.  P.  C.  18.  See 
also  Cliford  v.  Laton,  ib,  p.  101. 

(x)  Holt  y.Bnen,  4  B.  &  A.  252. 

(y)  Mtnrie  v.  Martin,  Str.  647.  See 
also  Mainwairing  v.  Sonde,  Str.  706,  S.  P. 

(x)  Govier  v.  Hancock,  6  T.  R.  603. 

(a)  Ham  v.  7\)ov«y,  Middlesex  Sittings, 
June  24,  47  Geo.  III.  C.  B.  Sp.  J.,  Sir 
James  Manefleld,  C.  J.,  MSS. 
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ndnlterer,  or  in  an  adulterous  manner,  the  tradesman  trusts  her  at 
his  peril,  and  the  husband  is  not  bound  (b).  A  person  cannot 
recover  against  a  husband  for  the  price  of  goods  furnished  to  his 
wife,  when  she  is  living  separate  from  her  husband  against  his  wish 
and  contrary  to  his  intreaties,  and  when  he  was  willing  to  have 
received  and  provided  for  her  in  his  own  house  (c).  If  the  wife, 
with  the  consent  of  her  husband,  lives  apart  from  him,  and  has  a 
separate  maintenance,  and  contracts  debts  for  necessaries  during 
the  separation,  the  law  will  presume  that  she  is  trusted  on  her  own 
credit,  although  the  tradesman  had  not  any  notice  of  the  separation 
at  the  time  of  the  contract;  if  it  were  the  general  reputaticm 
of  the  place  where  the  husband  livedo  that  he  and  his  mte  were 
living  apart.  The  plaintiff  brought  an  action  against  the  de- 
fendant {d)j  a  clergyman,  who  resided  in  the  country,  for  medicines 
provided  for  the  wife  of  the  defendant  during  her  residence  in 
London.  It  appeared,  that  the  defendant  and  his  wife,  having  dia- 
agreed,  had  separated  by  consent  for  five  years,  and  that  upon  ikte 
separation,  the  defendant  had  signed  an  agreement  with  certain 
trustees,  by  which  he  obliged  himself  to  allow  his  wife  twenty  pounds 
a  year,  which  he  had  done  accordingly.  The  plaintiff  did  not  know 
at  the  time  when  he  furnished  the  wife  with  the  medicines,  that 
she  was  a  married  woman.  It  was  ruled  by  Holt^  C.  J.,  that  the 
defendant  was  not  liable ;  for  though  the  plaintiff  had  not  any  per- 
sonal notice  of  the  separation,  and  though  it  was  not  the  general 
reputation  in  London  where  the  plaintiff  lived,  that  the  defendant 
and  his  wife  were  separated,  yet,  since  it  was  the  general  reputation 
in  the  place  where  tne  defendant  lived,  and  that  for  five  years  past, 
it  was  enoush  to  prevent  the  wife  from  charging  the  husband,  even 
for  necessaries :  plaintiff  nonsuited.  '^  If  the  husband  gives  espress 
notice  to  a  tradesman  not  to  trust  his  wife,  he  shall  not  be  chafed; 
and  if  a  tradesman  has  notice  of  a  separate  maintenance  being 
allowed  to  the  wife,  that,  according  to  Holt,  C.  J.,  shall  be  notice  of 
dissent  on  the  part  of  the  husband,  and  he  shall  not  be  changed ; 
but  where  the  demand  is  for  necessaries,  it  is  incumbent  on  the 
husband  to  show  that  the  tradesman  had  notice  of  the  separate 
maintenance."  Per  Lord  Eldon,  G.  J.,  in  Rawlyns  v.  Vandyke^ 
8  Ei^.  N.  P.  C.  250.  But  see  Mizen  v.  Pick,  3  M.  &  W.  481, 
in  wluch  the  accuracy  of  the  report  of  Lord  EldoiCs  ruling,  as  to 
the  necessity  of  notice,  is  doubted  by  Aldersany  B« ;  and  it  was 
holden,  that  where  a  husband  living  apart  from  his  wife,  allowed 
and  paid  her  a  sufficient  maintenance,  he  is  not  liable  for  necessaries 
supplied  to  her,  and  that  notice  to  the  tradesman  of  that  allowance 
is  immaterial.  Assumpsit  for  the  board  and  lodging  of  the  plain- 
tiff's wife  (e) :  plea,  non  asiumpsit.    Lord  Mansfield,  in  his  charge 

(b)  Child  ▼.  Hardyman,  Sir.  875,  per  (<f)  Tbdd  y.  SHoket,  Lord  Raym.  444, 
Lord  lUymond,  C.  J.  end  Salk.  1 16. 

(c)  Hindiey  ▼.  Marfuit  qf  Wettmeaih^  (e)  Oxard  y.Danrfwd,  B.  R.  MiddleaeK 
6  B.  &  C.  200.  Sittings  after  M.  T.  20  6.  in.  MSS. 


BA£ON  AND  FEME. 


2S6 


to  the  jury,  laid  it  down  as  dear  law,  that  when  hufibond  and  wife 
live  together,  the  husband  is  answerable  for  all  such  necessaries 
wherewith  the  wife  may  have  been  furnished :  but  that  what  are  or 
are  not  necessaries,  must  depend  on  the  rank  and  situation  of  the 
husband.  That  where  they  live  separate,  the  person  who  gives 
credit  to  the  wife  is  to  be  considered  as  standmg  in  her  place, 
inasmuch  as  the  husband  is  bound  to  maintain  her ;  and  the  spiritual 
court,  or  a  court  of  equity,  will  compel  him  to  grant  her  an  adequate 
alimony ;  but  if  she  elope  from  her  husband,  and  live  in  adultery ; 
or  if,  upon  separation,  the  husband  agrees  to  make  her  a  sufficient 
allowance,  and  pays  it;  in  either  of  those  cases  the  husband  is  not 
liable ;  because  in  the  former  case,  she  forfeits  all  title  to  alimony ; 
and,  in  the  latter,  has  no  further  demands  on  her  husband.  And 
as,  in  all  cases,  the  creditor  is  to  be  considered  as  standing  in  the 
wife's  place,  it  imports  him,  when  the  wife  lives  apart  from  her  hus- 
band, to  make  strict  inquiry  as  to  the  terms  of  separation ;  for  in 
such  cases  he  must  trust  her  at  his  peril.  In  the  present  case,  the 
defendant  and  his  wife  had  separated,  and  he  had  agreed  to  make 
her  an  allowance,  but  had  never  paid  it;  the  jury,  therefore,  under 
his  lordship's  directions,  found  a  verdict  for  me  plaintiff.  N.  In  a 
similar  case  of  Turner  and  Winter^  his  lordship  nonsuited  the  plain- 
tiff^ because  on  separation  the  defendant  had  agreed  to  make  an 
allowance  to  his  wife,  and  had  regularly  paid  it ;  notwithstanding 
the  plaintiff  had  no  notice  of  the  transaction.  But  the  allowance 
must  be  sufficient  according  to  the  degree  and  circumstances  of  the 
husband ;  and  the  adequacy  of  the  lulowance  is  a  question  of  &ct 
for  the  jury  (f). 

A  mere  agreement  for  a  separate  allowance,  without  payment,  is 
not  sufficient  to  exempt  the  husband  from  tins  liability :  Husband 
and  wife  having  agreed  to  separate  (^),  a  deed  of  separation  was 
executed  (between  the  husband  on  the  first  part,  his  wife  on  the 
second  part,  and  a  trustee,  the  sister  of  the  wife,  on  the  third  part,) 
wharmn  the  husband  covenanted  with  the  trustee,  to  pay  the  wife, 
during  the  separation,  a  weekly  allowance;  which  sne  agreed  to 
accept,  in  full  satisfaction  of  her  maintenance,  provided  that  if  the 
husband  should  pay  any  debt  which  his  wife,  during  the  separation 
and  payment  of  the  annuity,  should  contract,  it  should  be  lawful 
for  him  to  withhold  payment  of  the  weekly  allowance,  until  he 


(/)  Hodgihmn  t.  FUiekeTf  4  Caxnpb. 
70;  per  Lord  Bttenborough,  C.  J.,  lAdd' 
low  ▼.  ITIAno/,  2  Staik.  N.  P.  C.  86 ;  Ld. 
BUembarfmffh,  C.  J.,  WiUon  ▼.  Smyth, 
Ifiddlesa  Sittings  after  M.  T.  1  Vm.  lY. 
8.  P.  per  Tmierimf  C.  J.,  and  afterwirds 
bf  cooriy  1  B.  &  Ad.  801,  where  alimony 
had  been  regularly  paid  after  tennination 
ef  mit  in  EodeBaitical  Court,  but  pending 
the  period  during  which  the  debts  had  been 


contracted ;  and  it  was  proved,  that  if  the 
husband  had  omitted  to  pay,  a  new  decree 
could,  by  a  short  process,  have  bea  ob- 
tained from  the  Ecclesiastical  Court,  but 
that  such  application  was  not  usually  made, 
unless  payment  of  the  alimony  were  dis- 
continued. 

(^)  Nwrwe  v.  Crmgi,  2  Bos.  &  PuLN.R. 
148. 
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should  be  reimbursed :  the  wife,  upon  the  separation,  went  to  live 
with  the  trustee,  who  supplied  her  with  necessaries ;  the  husband 
having  failed  to  pay  the  weekly  allowance,  the  trustee  brought  an 
action  of  irulebitatus  assumpsit  against  him  for  the  amount  of  the 
necessaries :  it  was  holden  by  Chambre,  Roohe^  and  Heathy  Js., 
that,  although  the  trustee  had  another  remedy,  and  might  have 
brought  an  action  on  the  deed,  yet  assumpsit  was  maintainable,  on 
the  ffround  that  there  was  a  common  law  obligation  on  the  hus- 
band to  provide  necessaries  for  his  wife,  although  she  lived  apart 
from  him ;  that  where  the  law  imposed  a  duty,  it  raised  a  promise 
on  the  part  of  the  person  on  whom  it  was  imposed  to  discharge  it ; 
and  that  the  mere  covenant,  without  payment^  was  not  sufficient  to 
exempt  the  husband  from  this  liability.  Sir  J.  Mansfield^  C.  J., 
expressed  an  elaborate  opinion  to  the  contrary,  observing,  that  a 
general  provision  for  the  separate  maintenance  of  the  wife,  whether 
the  husband  paid  it  or  not,  deprived  the  wife  of  the  advantage  of 
the  common  law,  and  prevented  the  husband  from  being  sued  either 
in  assumpsit  or  debt  for  necessaries  furnished  to  his  wife.  But  if 
the  separate  allowance  be  paid,  it  is  sufficient,  although  the  separa* 
tion  be  not  by  deed  or  writing  (A)  ;  and  the  husband  is  not  liable, 
although  no  part  of  the  separate  maintenance  be  supplied  by  him  (»), 
provided  it  is  sufficient.  The  husband,  however,  cannot  avail  him- 
self of  the  wife's  receipts  as  evidence  of  the  payment  of  the  allow- 
ance (A).  A  divorce  a  mensd  et  thoro  for  adultery  on  the  part  of 
the  husband  with  a  decree  for  alimony  to  the  wife,  will  not  dis- 
charge the  husband  from  his  liability  to  pay  for  necessaries  supplied 
to  the  wife,  if  the  alimony  be  not  paid  (/). 

By  deed  of  three  parts,  between  husband,  vnfe,  and  trustee,  re- 
citing that  differences  existed,  and  that  the  husband  and  wife  had 
agreed  to  live  separate,  the  husband  covenanted  to  pav  an  annuity 
to  the  wife,  during  so  much  of  her  life  as  he  shotila  live,  and  the 
trustee  covenanted  to  indemnify  the  husband  against  the  wife's 
debts,  and  that  she  should  release  all  claim  of  jointure,  dower,  and 
thirds.  It  was  holden  (m),  that  this  deed  was  legal  and  binding, 
and  that  a  plea  by  the  husband,  that  the  wife  sued  m  the  Ecclesias- 
tical Court  for  restitution  of  conjugal  rights,  and  that  he  put  in  an 
allegation  and  exhibits,  charging  her  with  adultery,  and  that  a 
decree  of  divorce,  a  mensA  et  thoro^  was  in  that  cause  pronounced, 
was  not  a  sufficient  answer  to  an  action,  by  the  trustee,  for  arrears 
of  the  annuity.  "  There  are  some  deeds  of  separation  which  are 
legal ;  some  which  are  illegal ;  iUegality  is  not  to  be  presumed,  and 

{h)  Hodgkimon  v.  FMeker,  4  Campb.  (f)  Hunt  v.  De  Blaquiere,  5  Bingfa.  550. 

70,  per  Lord  Ellenhoroughy  C.  J.  (m)  Jee  v.  ThurlovBt  2  B.  &  G.  547 ; 

(i)  Per  Lord  Tenterden,  C.  J.,  aiford  Baynon  v.  Batleyt  8  Bingh.  256,  S.  P. 

V.  Laion,  M*  &  Malk.  101.  See  also  WiUon  v.  Muihett,  3  B.  &  Ad. 

(*)  8.  C.  743. 
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unless  we  necessarily  see  that  a  transaction  is  iUegal,  we  are  not  to 
put  an  unfavourable  construction  upon  it  (n)" 

*'  If  a  husband  improperly  compels  his  wife  to  leave  his  house,  he 
thereby  gives  her  power  to  pledge  his  credit  for  necessaries ;  but  if 
she  goes  away  without  his  consent,  and  against  his  will,  I  am  of 
opinion  that  a  tradesman  giving  her  credit,  does  so  at  his  peril.  If, 
under  such  circumstances,  a  deed  is  executed  by  the  husband, 
securing  a  provision  to  the  wife,  I  think  that  he  cannot  be  sued  by 
any  person  who  may  supply  goods  to  his  wife,  but  he  is  only  liable 
to  the  trustees  for  the  money  which  he  has  covenanted  to  pay  the 
trustees,  which  was  the  form  of  action  adopted  in  Jee  v.  Thurlow.^ 
Per  BayUy^  J.,  in  Hindley  v.  Marquis  of  Westmeatk,  6  B.  &  C. 
213 :  There  a  deed  was  made  between  husband  and  wife,  and  a 
trustee,  providing  a  separate  maintenance  for  the  wife,  and  pur- 

Eorting  to  be  made  in  contemplation  of  an  immediate  separation, 
ut,  in  fact,  no  separation  then  took  place,  nor  was  intended  to  take 
place  at  that  time :  it  was  holden  that  the  deed  was  void.  Where, 
m  pursuance  of  articles  of  separation,  a  wife  quits  her  husband's 
house  against  his  wishes,  and  continues  to  live  apart  from  him, 
although  he  is  willing  and  wishes  to  receive  her  back,  and  provide 
for  her  in  his  own  house ;  semble,  that  he  is  not  liable  to  be  sued 
by  tradesmen  for  debts  contracted  by  her,  even  for  necessaries  (o). 
If  a  husband,  living  separate  from  his  wife,  and  allowing  her  a  main- 
tenance, uses  such  violence  towards  her  that  she  is  obliged  to  exhibit 
articles  of  the  peace  against  him,  she  may  employ  an  attorney  for 
that  purpose  at  his  expense  (;?).  Where  the  wife,  whilst  living 
apart  and  in  adultery,  acquired  and  invested  money  in  trust  for  her- 
self and  her  illegitimate  issue ;  she  was  afterwards  convicted  of 
murder,  and  executed,  and  the  trustees  expended  a  considerable 
part  of  the  fund  in  her  defence ;  it  was  holden,  that  the  husband 
was  entitled  to  such  funds,  and  that  the  trustees  could  not  retain 
out  of  the  funds  the  sums  so  expended,  and  must  bear  their  costs 
occasioned  by  the  interpleading  rule  to  try  the  right  (q). 

A  husband,  who  allowed  his  wife  a  separate  maintenance,  promised 
to  pay  the  amount  of  a  debt,  which  she  had  contracted  during  the 
separation  ;  it  was  holden  (r),  that  he  was  bound  by  such  promise, 
and  that  he  could  not  recede  from  it,  on  the  ground  that  the  plain- 
tiff knew  that  he  allowed  his  wife  a  separate  maintenance,  and  that 
he  had  made  the  promise  under  a  misapprehension  of  law. 

(»)  Per  BoBonquet,  J.,  Watte  v.  Jones,  venant/'  III.  4. 
1  Bing^.  N.  C.  664,  5 ;  1  Scott,  730,  af-  (o)  Hindley  ▼.  MarquU  qfWettmeath, 

ftnaed  on  error  in  Exdi.  Ch.,  Lords  Den-  6  B.  &  C.  200. 

mam  and  Abinger  dissenting,  5  Bingh.  N.  (p)  I\amer  ▼.  Eooket,  10  A.  &  E.  47. 

C.  341 ;  7  Scott,  317,  affirmed  in  House  of  (q)  Agar  ▼.  Blethyn,  2  Cr.  M.  &  R.  699, 

Lords,  4  M.  &  6r.  1104 ;  5  Scott's  N.  R.  1  Tyrw.  &  Gr.  160. 
951 ;  and  see  Clough  v.  Lambert ,  10  Sim.  (r)  Hombuekle  7.  Hornbury,  2  Staik. 

174  ;  Frampton  y.  Framptonf  4  Beay.  287 ;  177»  Lord  Bllenborouffh,  Q,  J. 
See  further  on  this  subject,  poet,  tit.  "  Co- 
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Where  a  bnsband,  Inr  bringmg  another  woman  under  hk  Toaf, 
renders  his  house  unfit  K)r  Uie  residenoe  of  his  wiife,  who  thereupon 
removes  and  lives  apart  from  him,  the  husband  is  bound  to  provide 
the  wife  with  necessaries ;  e.  g.  medicines  in  sickness  («),  during  the 
separation.  So  where  a  wife  leaves  her  husband  under  such  appre- 
hension of  personal  violence,  as  a  jury  shall  think  to  have  been  rea- 
sonable, her  husband  (t)  is  liable  for  necessaries.  If  the  husband 
causelessly  turns  (u)  away  his  wife,  or  if  the  wife,  having  been 
absent  from  home,  returns,  and  he  shuts  his  doors  against  her  (x), 
and  afterwards  she  contracts  debts  for  necessaries,  the  husband  wUl 
be  liable ;  for  he  sends  with  her  credit  for  her  reasonable  expenses, 
and  if  the  wife  be  turned  out  of  doors  with  violence,  she  carries 
along  with  her  credit  for  whatever  her  preservation  and  safety  re- 
quire ;  e.  g.  the  charge  of  an  attorney's  bill  (y)  for  assisting  her  to 
exhibit  articles  of  the  peace  against  her  husband.  But  if  ue  hus- 
band turns  away  his  wife  on  account  of  her  having  committed  adul- 
tery, then  he  will  not  be  liable  (z). 

The  following  note  of  BouJton  v.  Prentice^  which  was  extracted 
by  the  late  Mr.  Ford  from  his  father^s  MSS.  at  the  reijuest  of  Ae 
compiler,  may  be  acceptable  to  the  reader.  Assumpsit  for  soeds 
sdd  and  delivered  to  defendant's  wife  (a).  Verdict  for  plaintiff.  On 
motion  for  a  new  trial,  it  appeared  that  defendant  and  his  vrife  had 
formerly  lodged  at  plaintifiTs  house,  during  which  time  the  defendant 
had  given  plaintiff  express  notice  not  to  trust  defendant's  wife. 
Afterwards  defendant  and  his  wife  w^it  to  lodge  at  another  place, 
where  defendant  used  his  wife  ill,  after  which  they  separated,  and 
defendant  refused  to  receive  her  again  (8);  she  desired  him  to 
maintain  her,  and  o£kred  to  return  and  cohabit  with  him,  vrfaich  he 
refused,  and  struck  her ;  and  declared  that  if  any  person  tmated 
her,  or  gave  her  credit,  he  would  not  pay  them ;  she  had  not  any 

(«)  AidU  Y.  Ckapmtm,  Middx.  Stttingt,  (m)  nmmpmm  y.  H^r^efft  ^  Bmr.  2177. 

after  Trin.  T.  50  G60..UI.  Loid  BlUmio-  (y)  Sk^kerd,  OaU.,  ^v.  v.  MUekomlf  S 

rough,  C.  J.  Campb.  326,  cited  in  OrindeU  y.  Godmomi, 

(0  HouUtiom  T.  Sm^ikj  2  C.  ft  P.22;  5  A.&E.  755;  1  Ner.  &  P.  168,  8,  C. 

3  Bingh.  127.  (s)  Ham  v.  Ibomy,  anU,  p.  293. 

(u)  lAmgworthyv.Hoeimoret^Holt,  (a)  Bouitom    y.   Prmiiee,   fiom    Ur. 

G.  J.,  Lord  Raym.  444 ;  and  per  Holt,  C.  Ford's  MSS.  Note,  8.  C.  shortly  reported 

J.,  in  Bikerimgton  y.  ParroU,  SaUL.  118.  in  Str.  1214. 


(3)  "  My  conception  of  the  law  is  this  :  that  if  a  man  will  not  receive 
his  wife  into  his  house,  he  turns  her  out  of  doors ;  and  if  he  does  ao,  he 
sends  with  her  credit  for  her  reasonable  expenses.'*  Per  Lord  Eldtm,  G.  J., 
in  Bawliru  y.  Vandyke,  3  Esp.  N.  P.  C.  251. 

**  Where  a  wife's  situation  in  her  husband's  house  is  rendered  unaafe 
from  his  cruelty  or  ill  treatment,  I  shall  role  it  to  be  equivalent  to  a  turn- 
ing her  out  of  the  house,  and  that  the  husband  shall  be  liable  for  necessa- 
ries furnished  to  her  under  those  circumstances."  Per  Lord  JKemf on,  C.  J.^ 
in  Hodgea  v.  Hodgea,  1  Esp.  N.  P.  C.  44K 
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doihee,  and  vrsm  wholly  destitute  of  neoesBaries.  The  goods  fbr- 
niahed  to  her  by  pliuntiif  were  necessaries,  and  suitable  to  the  con- 
dition of  the  wife.  On  the  part  of  the  defendant  it  was  proved,  that 
defendant's  wife  used  to  pawn  her  clothes,  and  was  addicted  to 
drinking ;  that  plaintiff  had  assisted  her  in  pawning  her  watch ;  and 
that  defendant,  a  year  before  they  parted,  had  expressly  forbidden 

{plaintiff  from  trusting  defendant's  m£e.  The  foundation  of  moving 
or  a  new  trial  was,  that  the  verdict  was  contrary  to  law,  as  the 
credit  given  to  the  wife  is  in  law  grounded  on  the  supposed  assent 
of  the  hpsband,  which  assent  cannot  be  supposed  where,  as  in  this 
case,  there  is  an  express  prohibition.  But  it  was  answered, 
and  so  resolved  by  the  court,  that,  although  the  prohibition  took 
effect  and  continued  in  force  during  the  cohabitation,  yet  such  pro- 
hibition could  not,  after  the  cohabitation  ceased,  either  extiuguidi 
or  lessen  the  credit  to  which  the  wife  was  by  law  entitled,  after  the 
hashand  had  turned  her  away  and  refused  to  maintain  her :  for  the 
huaband,  by  snch  conduct,  gave  his  wife  such  a  general  credit  as 
amounted  to  a  revocation  of  the  prohibition.  If  uie  husband,  in  a 
case  of  this  kind,  could  prohibit  one  person  from  trusting  his  wife, 
he  might  pari  raiione  prohibit  many ;  and  this  might  be  extended 
so  £ur  as  to  deprive  the  wife  from  obtaining  any  credit  whatsoever, 
so  that  particular  prohibitions  mi^ht  amount  to  a  total  prohibiticm. 
If  a  wife  leaves  her  husband,  he  is  not  in  that  case  answerable  for 
her  contracts;  it  is  the  cohabitation  which  is  considered  as  the 
evidence  of  the  husband's  assent  to  the  contracts  made  by  his  ¥dfe 
for  necessaries ;  but  if  the  husband  during  the  cohabitation  declares 
his  dissent,  by  forbidding  any  person  to  trust  his  wife,  all  persons 
who  have  notice  of  such  disBent  trust  the  wife  at  their  peril. 
The  husband  is  only  liable  on  account  of  the  implied  assent  to 
the  ccmtracts  of  the  wife,  of  which  assent  the  cohabitation  after- 
wards induces  a  presumption^  and  wh^i  he  dedares  the  contrary, 
there  is  not  any  longer  room  for  such  presumption.  But  if  a 
husband  turns  away  ms  wife,  he  gives  her  credit  wherever  she 
ffoes,  and  must  pav  for  necessaries  which  have  been  provided  for 
her.  Another  leading  case  on  this  subject  is  the  case  of  Manby  v. 
Scott  (b)  :  there  the  wife  of  the  defendant  went  away  from  nim 
against  his  will,  and  continued  absent  many  years.  Afterwards, 
and  before  action  brought,  or  the  sale  of  the  ^oods,  she  desired  to 
cohabit  with  her  husband,  which  he  refuseo.  During  the  sepa- 
ration, the  husband,  who  did  not  allow  the  wife  any  maintenance, 
expressly  forbade  the  plaintiff  to  deliver  any  eoocb  to  his  wife, 
notwithstanding  which,  the  plaintiff  sold  to  uie  wife  silks  and 
velvets,  and  then  brought  an  action  against  the  husband  far  ibe 
value  of  the  goods.    At  the  trial,  the  jury  found  that  the  goods 

(b)  Mmk^  ▼.  8€oU,  1  Lev.  4 ;  and  1  Hfuenm,  ud  poUiihed  by  S.  Bnmittsr, 

Sid.  109,  i9.  C.  printed  from  a  copy  of  Sir  in  8to.  1623.    The  judgnwnt,  as  givai  ky 

Orlando  Bridgman's  MS.  forming  part  of  Sir  0.  Biidgmao,  irill  be  foond  in  p.  229. 
the  kte  Mr.  Hargrave's  MSS.  in  the  British 
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were  necessary  for  her,  and  suitable  to  the  degree  of  the  husband. 
After  three  arguments  in  the  Court  of  King's  Bench,  the  judges 
were  divided,  whereupon  the  case  was  adjourned  into  the  Exche- 
quer Chamber,  where  nine  of  the  judges  (among  whom  was 
Hale^  Chief  Baron,)  (4)  were  of  opinion  that  the  husband  was  not 
chargeable. 

What  is  necessary,  and  what  is  suitable  to  the  degree  of  the  hus- 
band, is  to  be  tried  by  the  jury.  The  rule  as  to  necessaries  does 
not  include  a  counterpart  of  a  deed  of  separation  (c).  It  is  also  a 
question  of  fact,  whether  a  tradesman  who  furnishes  goods  to  a  wife 

fives  credit  to  her  or  her  husband  :  if  the  credit  is  given  to  her,  the 
usband  is  not  liable,  though  the  wife  lives  with  him,  and  he  sees  her 
in  possession  of  some  of  tne  goods  (d).  In  Baker  y.  Baber,  MSS. 
Gundry,  J.  F.  4,  Keniston  v.  Goodall  was  cited,  where  Holt,  C.  J., 
held  husband  not  liable  for  costly  apparel  furnished  to  his  wife  and 
worn  by  her  in  a  clandestine  manner  without  the  privity  of  her 
husband.  In  assumpsit  for  goods  sold,  it  appeared  that  the  pliun- 
tiff,  a  jeweller,  in  the  course  of  two  months,  delivered  articles  of 
jewellery  to  the  wife  of  the  defendant,  amounting  in  value  to  83/.  It 
appeared  that  the  defendant  was  a  certificated  special  pleader,  and 
living  in  a  ready  furnished  house,  of  which  the  annual  rent  was  200/.; 
that  he  kept  no  man  servant ;  that  his  wife^s  fortune  upon  her  mar- 
riage was  less  than  4000/. ;  that  she  had,  at  the  time  of  her  marriage, 
jewellery  suitable  to  her  condition,  and  that  she  had  never  worn  in 
her  husband's  presence,  any  articles  furnished  her  by  the  plaintiff: 
it  appeared  also  that  the  plaintiff,  when  he  went  to  the  defendant's 
house  to  ask  for  payment,  always  inquired  for  the  wife  and  not  for 
the  defendant.  It  was  holden  {e),  that  the  goods  so  furnished,  were 
not  necessaries,  and  that,  as  there  was  no  evidence  to  go  to  the  jury 
of  any  assent  of  the  husband  to  the  contract  made  by  his  wife,  the 
action  <;ould  not  be  maintained.  See  also  Seatan  v.  Benedict^  5 
Bingh.  28,  where  the  husband  was  living  with  his  wife  and  supplied 
her  with  necessaries  suitable  to  her  degree ;  it  was  holden,  that  the 

(e)  Ladd  v.  Lynn,  2  M.  &  W.  265.  (e)  MmUagw  v.  Benediet,  3  B.  &  C. 

{d)  Bentley  v.  GHffin,  5  Taunt.  356.  631. 


(4)  See  Hale^s  argument,  Bac.  Abr.  Baron  and  Feme(H).  TurUdm, 
J,,  having  delivered  an  opinion  in  the  King's  Bench  in  favour  of  the  plain- 
tiff, changed  it  afterwards,  and  agreed  in  opinion  with  the  majority  of  the 
judges  in  the  Exchequer  Chamber.  See  1  Sidf.  119.  The  argument  of 
Mr.  J.  Hyde  will  be  found  at  great  length  in  1  Mod.  124.  It  will  be 
remarked,  that  in  this  case  an  express  prohibition  had  been  eiven  to  the 
plaintiff  not  to  trust  the  wife  ;  but  it  was  asreed  by  all  the  judges,  that  if 
the  prohibition  had  been  general,  it  would  have  been  void.  1  Sidf.  127. 
In  Iflce  manner,  it  is  incumbent  on  persons  dissolving  a  partnership  to  give 
express  notice  of  snch  dissolution  to  all  persons  with  whom  they  have  had 
dealings  in  partnership.    Peake's  N.  P.  C.  155. 
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husband  was  not  liable  for  debts  contracted  by  the  wife  for  expensive 
articles  of  dress  without  the  husband'^s  knowledge. 

The  defendant  treated  his  wife  with  great  cruelty,  and  took  ano- 
ther woman  into  the  house,  with  whom  he  cohabited ;  he  confined 
his  wife  in  her  chamber,  under  pretence  of  insanity;  she  escaped, 
and  the  plaintiff  brought  an  action  against  the  defendant  for  Uie 
value  of  necessaries  furnished  to  the  wife  after  her  departure ;  Law- 
rence^ J.,  thought  that,  as  the  wife  might  have  had  necessaries  if  she 
had  remained,  the  action  coidd  not  be  supported.  And  Mansfield^ 
C.  J.,  thought  that  nothing  short  of  actuiu  terror  and  violence  would 
support  the  action  (/). 

If  a  man  cohabits  with  a  woman  (^),  to  whom  he  is  not  married, 
and  permits  her  to  assume  his  name,  and  appear  to  the  world  as  his 
wife,  and  in  that  character  to  contract  debts  for  necessaries,  he  will 
become  liable,  although  the  creditor  be  acquainted  with  her  real 
situation ;  for  here  a  like  assent  will  be  implied,  as  in  the  case  of 
husband  and  wife.  But  this  rule  only  holos  duiing  cohabitation; 
for  when  they  have  separated  (A),  the  man  is  no  longer  liable.  A 
man  who  had  for  some  years  cohabited  with  a  woman  that  passed 
for  his  wife,  went  abroad,  leaving  her  and  his  family  at  his  residence 
in  this  country,  and  died  abroad ;  it  was  holden  (i)  by  three  judges, 
absente  Tenterden,  C.  J.,  that  the  executor  was  not  bound  to  pay 
for  goods  which  had  been  supplied  to  her  after  the  man's  death, 
although  before  information  of  his  death  had  been  received.  Where 
a  man,  who  had  been  in  the  habit  of  dealing  with  the  plaintiff  for 
meat  supplied  to  his  house,  went  abroad,  leaving  his  wife  and  family 
resident  m  this  country,  and  died  abroad  (A)  ;  it  was  holden,  that 
the  wife  was  not  liable  for  goods  supplied  to  her  after  his  death, 
but  before  information  of  his  death  had  been  received.  Alderson^ 
B.,  delivering  judgment  of  court,  observed,  that  here  the  agent  had 
fill!  authority  to  contract,  and  did  contract  in  the  name  of  the  prin- 
cipal :  there  was  no  ground  for  saying  that  in  representing  his 
authority  as  continuing,  she  did  any  wrong— there  was  not  any 
nuda  fides  on  her  part,  or  want  of  due  diligence  in  acquiring  know- 
ledge of  the  revocation — no  omission  to  state  any  fact  within  her 
knowledge  relating  to  it,  and  the  revocation  was  by  the  act  of  God. 
The  continuance  of  the  life  of  the  principal  was  a  fact  equally  within 
the  knowledge  of  both  contracting  pai'ties.  It  had  been,  indeed, 
decided  in  IUade»  v.  Free  (/),  that  in  such  a  case  the  executors  of  the 
husband  were  not  liable ;  and  consequently  no  one  would  be  liable. 
That  might  be  so, — ^yet  it  was  only,  as  it  was  in  the  ordinary  case  of  a 
wife,  who  made  a  contract,  in  her  husband^s  life  time,  for  which  the 

{/)  Horwood  ▼.  H^er,  3  Taunt.  421.  215. 
But  lee  ffouiiitim  ▼.  Smyth,  3  Bingh.  127,  (t)  Blades  v.  F^ee,  Executor  qf  dark, 

mte,  p.  298.  9  B.  &  C.  167. 

(s)  Watwm  Y.  ThrtlkeU,  2  Esp.  N.  P.  ih)  Snumt  v.  Hbery,  10  M.  &  W.  1. 

C.  637,  JTmyon,  C.  J.  (0  9upra,  and  9  B.  &  C.  167. 

(A)  Munro  ▼.  De  Ckemantf  4  Campb. 
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fausband  w»  not  liable.  There,  as  here,  no  cms  was  liable.  In  an 
action  for  the  use  and  occnnation  of  apartments  by  the  defendant's 
wife  (m),  it  appeared  that  tne  apartments  had  been  occupied  by  a 
lady,  who  went  by  the  defendant  s  name,  and  who  had  actually  been 
married  to  him.  The  defence  attempted  to  be  set  up  was,  that  the 
defendant  had  a  former  wife  then  and  still  living.  Bkit  Lord  Etlear 
baromah,  C.  J.,  said,  that  there  was  not  any  evidence  to  fix  the  pliun- 
tiff  with  a  knowledge  of  the  celebration  of  the  first  marriage,  and 
that  the  defendant  was  eBt(q)ped  to  set  up  bigamy  as  a  bar  to  the 
action.  He  had  given  the  woman  who  lodged  with  the  plaintifl^ 
every  appearance  of  beinff  his  wife.  By  his  misconduct  in  manying 
a  second  wife,  whilst  his  first  was  still  alive,  he  had  done  what 
he  could  to  confer  the  rights  of  marriage  upon  both,  and  had  in- 
curred a  civil  as  well  as  a  criminal  responsibihty. 

3.  In  regj^t  of  Children  of  the  Wife  by  a  former  Husband. — ^If 
a  man  mames  a  woman  having  children  by  a  former  husband,  he  is 
not  bound  (n)  by  the  act  of  marriage  to  maintain  such  childroi  (p)  ; 
but  if  he  holds  them  out  to  the  worid  as  part  of  his  family,  he  wiIF 
be  considered  as  standing  in  loco  parentis^  and  liable  even  on  a  con- 
tract made  by  his  wife  during  his  absence  abroad,  for  the  mainte- 
nance .and  education  of  such  children  (p).  Maintenance  by  the 
second  husband  of  the  children  of  wife  by  former  husband,  is  a  good 
consideration  for  a  promise  by  such  children  when  they  come  of 
age,  to  repay  the  expense  of  their  maintenance.  Cooper  v.  Martin^ 
4  East,  76.  See  Bawlins  y.  Vandyhe^S  Esp.  N.  P.  C.  252,  Lord 
EldovCe  opinion  as  to  how  far  a  father  is  liable  for  necessaries  fiir- 
nished  to  nis  children,  livincr  with  the  mother  apart  from  the  CEtther. 
The  £Etther  of  a  bastard  chud  is  liable  for  its  nursing  and  boud,  if 
he  adopts  it  as  his  own,  although  an  order  of  filiation  has  not  been 
made  on  him.     Heshett  v.  Gowing^  5  Esp.  N.  P.  C.  131. 


II.  In  what  Cases  a  Feme  Covert  may  be  considered  as  a  Feme  Sole. 

It  is  now  dearlv  established,  notwithstanding  former  decisioiis(j) 
to  the  contrary,  that  a  feme  covert  cannot  bring  an  action  or  be 
impleaded  as  a  feme  soloi  while  the  relation  of  marriage  suUsists, 
and  she  and  her  husband  are  living  in  this  kingdom,  notwithstandr 
ing  she  lives  separately  from  her  husband,  and  has  a  s^arate 
maintenance  secured  to  her  by  deed.  This  point  was  solemnly  de- 
terminedi  (after  two  arguments  before  the  judges  in  the  Exchequer 
Chamber,)  in  Marshall  v.  Mutton,  8  T.  R.  545.  A  woman  who  nas 
even  declared  herself  to  be  a  feme  sole,  and  as  such  has  executed 


i: 


[m)  IZoHmoii  ▼.  litAom,  1  Camp.  245.  (p)  StOM  v.  Canr,  3  Bip*  N.  P.  C.  1, 

[n)  But  see  stat  i  &  5  Will.  lY.  c.  76,      Kettyom,  C.  J. 
t.  57.    Poor  Law  Act.  (q)  Rin^tteed  t.  Lady 


(o)  T^M  ▼.  Herrisom,4T.  R.  II8,re-      3  Doug.  197;  BarwettY.  jB^wit,  3 Dobg; 
cogidzedin  Cboper  ▼.  Jfar/m, 4 East,  76.        371;  and CbrM< t. jPatlM^jr,  1  X.R*IL 
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deeds  and  maintained  actions^  if  heraelf  ^aed  as  a  feme  sole,  is  not 
tinsteby  estopped  firom  setting  up  a  defence  of  coverture  (r).  A 
woman  divorced  a  mensd  et  thoro  for  adultery,  and  living  separate 
from  her  husband,  cannot  be  sued  (s)  as  a  feme  sole.  But  the  rule 
of  law,  which  has  considered  a  married  woman  as  incapable  of  suing, 
or  being  sued,  without  her  husband,  admits  of  some  modification 
from  particular  circumstances :  1.  By  the  custom  of  the  city  of 
London,  a  feme  covert  beinff  a  sole  tnider,  may  sue  or  be  sued  in 
the  city  courts  as  a  feme  sole,  with  reference  to  her  transactions  in 
London :  but  even  there  the  husband  must  be  made  a  party  to  the 
suit  for  conformity.  By  the  custom  of  London,  ^'A  feme  sole 
merchant  is  where  the  feme  trades  by  herself  in  one  trade,  in  which 
her  husband  does  not  intermeddle,  and  buys  and  sells  in  that  trade ; 
then  the  feme  shall  be  sued,  and  the  husband  named  only  for  con- 
formity ;  and  if  judgment  be  given  against  them,  execution  shall  be 
against  the  feme  only.*"  Langham  v.  Bewett^  Cro.  Car.  68.  *'*'  This 
eastern  is  one  of  those  customs  called  executory  customs,  the 
meaning  of  which  expression  is,  customs  united  to  the  courts  of  the 
city  of  London.  They  are  pleadable  in  London,  and  not  elsewhere, 
except  so  far  as  they  may  be  made  use  of  in  the  superior  courts  by 
-^mj  of  bar."  Per  Lord  Eldon,  C.  J.,  delivering  the  judgment  of 
ihe  court  in  Beard  v.  Webb,  in  error.  Exchequer  Chamber,  2  Bos. 
&  Pul.  98.  The  judgment  here  referred  to  is  very  elaborate,  and 
contains  a  fund  of  useful  information  on  this  subject.  A  feme 
covert,  sole  trader  in  the  city  of  London,  cannot  sue(^)  or  be 
sued  (it),  in  the  courts  at  Westminster,  without  her  husband. 

2.  A  wife  may  acquire  a  separate  character  by  the  civil  death  of 
her  husband,  by  exile  (:r),  and  formerly  by  profession  and  abjuration 
of  the  reahn.  See  1  Inst.  133,  a,  wnere  Sir  Edward  Coke  says, 
^  that  an  abjuration,  that  is,  a  deportation  for  ever  into  a  foreign 
land,  like  to  profession,  is  a  civil  death ;  and  that  is  the  reason  that 
the  wife  may  briuff  an  action,  or  may  be  impleaded,  during  the 
natural  life  of  her  Imsband.  And  so  it  is,  if  by  act  of  parliament 
the  husband  be  attainted  of  treason  or  felony,  and  saving  his  life, 
is  banished  far  ever,  as  Belknap,  &c.  was ;  this  is  a  civil  aeath^  and 
the  wife  mav  sue  as  a  feme  sole.  But  if  the  husband,  by  act  of 
parliament,  have  judgment  to  be  exiled  for  a  time,  which  some  call 
a  relegation,  that  is  not  a  civil  death.  Everv  person  who  is  attunted 
of  high  treason,  petit  treason,  or  felony,  is  disabled  to  bring  any 
acticm ;  for  he  is  extra  legem  positus,  and  is  accounted  in  law 
dmHter  martuusJ"    1  Inst.  130,  a. 

3.  Where  the  husband  has  been  transported  for  a  term  of  years, 
before  the  expiration  of  which  the  debt  was  contracted,  ana  sued 


r)  Davenport  ▼.  iVMiofi,  4  Campb.  26.  appoun  by  the  Tear  Book,  1  Hen.  TV,  1,  a, 

t)  Lewit  ▼•  Xct,  3  B.  &  C.  291.  that  Belknap  was  baniahed  to  Gascony, 

0  CSmdiffT.  iMMT,  4  T.R.  361.  tiiere  to  remain  until  he  attained  the  king's 

«)  Beard  ▼.  Webb,  2  Bos.  &  PuL  93.  favour,  which  Sir  E.  Coke  oonaidend  as  m 

s)  Beikmgp'e  case,  2  Hen.  IV.  7,  a ;  it  banjshnwnt  for  efer* 
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for ;  YateSy  J.,  thou^t  that  the  transportation  suspended  the  dis- 
ability of  the  wife,  and  that  she  might  be  sued  as  a  feme  sole  (y). 
Lord  JEldon  (z)^  commenting  on  this  case,  having  said,  that  in  the 
cases  of  abjuration,  profession,  &c.  which  amounted  to  a  civil  death, 
he  thought  he  undei^ood  the  situation  in  which  the  wife  was  placed, 
for  the  fiction  of  law,  which  considered  the  husband  as  civilly  dead, 
put  the  wife  in  the  same  situation  as  if  he  were  actually  dead ;  then 
proceeded  to  observe  that,  ^^transportation  for  a  term  of  years 
might  give  rise  to  many  difficulties  with  respect  to  the  enjoyment 
of  the  husband  s  estate,  both  real  and  personal ;  but,  besides  the 
difficulties  which  might  arise  during  the  term  of  transportation, 
another  difficulty  of  equal  importance  occurred,  where  the  wife  had 
contracted  debts  after  the  period  of  her  husband's  transportation 
had  elapsed,  but  before  his  actual  return  to  this  countr}'.  In  the 
case  of  Sparrow  v.  Carrutkers,  Mr.  Justice  Yates  seemed  to  have 
treated  it  as  a  material  circumstance  in  evidence,  that  the  time  of 
transportation  was  not  expired,  and  he  did  not  give  any  opinion  as 
to  what  would  have  been  the  situation  of  the  parties  if  it  had  been 
expired.  The  court  could  not  presume  to  say  how  Mr.  Justice 
Yates  would  have  decided,  had  the  husband  continued  to  reside 
abroad,  after  the  period  of  his  transportation  had  expired,  or  had 
only  remained  there  to  arrange  his  aifairs,  with  a  view  of  returning 
to  this  country  when  he  had  so  done."  Since  the  preceding  obser- 
vations were  made,  the  following  case  was  decided  at  Nisi  Frius  in 
1801 :  in  assumpsit  for  goods  sold  and  delivered  (a),  the  defence  was, 
that  the  plaintiff  was  a  married  woman.  The  plaintiff's  counsel 
answered  this  case  by  producing  the  record  of  the  husband's  con- 
viction for  felony  in  March,  1794,  and  of  a  sentence  of  transporta- 
tion for  seven  years ;  whereupon  it  was  insisted,  on  the  part  of  the 
defendant,  that  the  sentence  being  for  seven  years,  from  March, 
1794,  that  time  was  now  expired,  so  that  the  husband  was  com- 
petent to  sue.  But  Lord  Alvanlejfy  C.  J.,  said,  that  by  the  record 
of  the  conviction  and  sentence,  there  was  conclusive  evidence  to 
support  the  right  of  action  in  the  plaintiff  as  a  feme  sole,  and  though 
the  term  of  his  transportation  hsA  expired,  if  in  fact  he  had  not 
returned,  the  right  of  action  remained ;  but  that,  if  the  defendant 
meant  to  rely  on  the  circumstance  of  the  husband  having  returned, 
the  proof  of  that  lay  on  the  defendant.  Evidence  to  this  effect  not 
being  offered,  the  plaintiff  had  a  verdict. 

4.  Where  the  husband  is  an  alien,  who  has  deserted  this  king- 
dom, leaving  his  wife  to  act  here  as  a  feme  sole,  the  wife  may  h^ 
charged  as  a  feme  sole  for  contracts  made  after  such  desertion. 
In  assumpsit  for  goods  sold  and  delivered  (ft),  the  defendant  pleaded 

(y)  Sparrow    v.   Carmthen,  cited  in  Sittings  after  East  T.G.B.;  coram  iHeai- 

Lean  V.  Schutz,  2  BL  R.  1197,  and  in  Cor-  ley,  C.  J.»  4  Esp.  N.  P.  C.  27. 

bett  V.  Poelnitz,  1  T.  R.  7.  (b)  Wafford  v.  like  Dueheit  dePimm, 

(js)  Manh  V.  HtUckin»OH,  2  Bos.  &  June  7,  1797,  Middlesex  Sittings,  2  Esp. 

Pnl.  231.  N.  P.  C.  654. 

(a)  Carrol  T.  Bltncowt  Jnne  3,  1801, 
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that  she  was  covert  of  the  Duke  de  Pienne.  It  appeared  in  evi- 
dence, that  the  duke,  who  was  an  alien,  had  gone  abroad  in  the 
year  1793,  with  an  intention  to  return  in  four  months,  but  had  not 
returned ;  during  his  absence  the  defendant  had  kept  house,  and 
paid  bills  on  her  own  account  and  in  her  own  name.  Lord  Kenyoriy 
C.  J.,  ssud,  this  case  came  within  the  principle  of  the  common  law, 
where  the  husband  had  abjured  the  realm.  If  the  husband  had 
been  absent  for  some  time,  and  then  returned,  and  paid  bills  con- 
tracted bv  the  wife  in  his  absence,  and  a^ain  left  the  kingdom,  he 
should  hold  the  defendant  not  liable ;  but  here  was  a  desertion  of  the 
Ungdomj  and  an  absence  for  some  years ;  he  was  no  longer  domi- 
cilea  here,  and,  in  the  interval^  the  wife  was  supplied  with  those 
articles ;  if  she  was  not  to  be  held  liable  for  debts  contracted  under 
such  circumstances,  she  might  starve.  See  also  Franchs  v.  Duchess 
de  Pienne^  2  Esp.  N.  P.  C.  587,  to  the  same  effect.  But  see  Kay 
V.  D,  de  Pienne^  3  Campb.  123,  where  Lord  Ellenborough  confines 
the  preceding  doctrine  to  the  case,  where  the  husband  has  never 
been  in  this  kingdom.  In  De  Gaillon  v.  Victoire  Harel  L^Aigle^ 
1  Bos.  &  Pul.  357,  where  the  replication  to  a  plea  of  a  coverture 
was,  that  the  husband  resided  abroad,  (not  stating  him  to  be  an 
alien,)  and  that  the  defendant  lived  separate  from  him  in  this 
kingdom,  that  she  traded  as  a  feme  sole,  and  plaintiff  did  not  give 
credit  to  the  husband,  but  traded  with  the  defendant  as  a  feme  sole, 
and  on  her  credit ;  the  court  held  the  wife  chargeable  as  a  feme 
sole.  But  it  is  conceived  that,  since  the  case  of  Marsh  v.  Hutchin- 
son, 2  Bos.  &  Pul.  226,  such  a  replication  could  not  be  supported 
unless  it  appeared  that  the  husband  was  an  alien.  ^'  There  is  a 
ffreat  difference  between  the  cases  of  an  Englishman  residing  abroad, 
leaving  lus  wife  in  this  country,  and  of  a  foreigner  so  doing.  The 
former  may  be  compelled  to  return  at  any  time  by  the  king's  privy 
seal.  There  is  not  any  case  in  which  the  wife  has  been  holden 
liable,  the  husband  being  an  Englishman."  Per  Heathy  J.,  in 
Marsh  v.  Hutchinson.  See  also  Faarrer  v.  Countess  of  Granardy 
1  Bos.  &  Pul.  N.  R.  80,  where  Heathy  J.,  said,  the  case  of  De 
OaiUon  v.  L'Aigle  proceeded  much  upon  the  ground  of  the  de- 
fendant's husband  bemg  a  foreigner.  But  see  Stretton  v.  Busnach, 
1  Bingh.  N.  C.  139,  and  Harden  v.  De  Keverberg,  2  M.  &  W.  61. 

The  case  of  Marsh  v.  Hutchinson,  was  an  action  for  goods  sold 
and  delivered;  the  defence  coverture.  The  defendant's  husband 
was  an  Englishman,  who  about  ten  years  before  action  brought, 
had  purchased  the  appointment  of  agent  for  the  English  packets, 
at  the  Brill,  in  Holland,  and  had  resided  there  ever  since.  During 
that  period,  he  became  possessed  of  madder-grounds,  from  the  cul- 
tivation of  which  he  denved  considerable  profit.  On  the  irruption 
of  the  French  into  Holland,  in  1795,  his  employment  as  agent 
having  ceased,  he  sent  the  defendant,  together  with  his  family,  to 
reside  in  England,  but  he  remained  in  Holland  to  look  after  his 
madder-grounds,  and  with  a  view  to  recover  his  situation,  in  case 

VOL.    I.  X 
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the  intercourse  between  England  and  Holland  should  be  re-estab- 
lished.    The  defendant  lived  at  Aylsham,  in  Norfolk,  and  was 
there  considered  to  be  a  married  woman.     The  plaintiff  had  fur- 
nished her  with  coals,  for  the  value  of  which  this  action  was 
brought.      It  was  holden,   under  these  circumstances,  that  the 
husb^d'^s  residence  in  Holland  did  not  enable  the  wife  to  bind 
herself  by  her  own  contracts.    So  where  to  a  plea  of  coverture  (c) 
the  plaintiff  replied,  that  the  defendant'^s  husband   ^'  lived  and 
resided  in  Ireland,  and  that  the  defendant  lived  in  this  kingdom 
separate  from  her  husband  as  a  single  woman,  and  as  such  single 
woman,  promised,  &c.  ;^  the  replication  was  holden  bad  on  general 
demurrer,  because  the  terms  of  it  were  perfectly  consistent  with  a 
mere  temporary  absence,  and  they  might  be  applied  to  the  case  of 
every  man,  who  went  for  a  short  time  to  live  m  Ireland  or  Soot- 
land,  and  whose  wife  in  the  mean  time  contracted  debts  here.     So 
where  to  a  plea  of  coverture  the  plaintiff  replied,  that  before  the 
cause  of  action  accrued  the  defendimt^s  husband  became  bankrupt, 
absconded  without  appearing  to  his  commission,  and  continued  to 
reside  in  foreign  parts ;  on  general  demurrer,  the  replication  was 
holden  (<f)  bad;  for,  indepenaently  of  the  objection  that  this  repli* 
cation  did  not  contain  any  express  averment,  that  the  defendant  s 
promise  was  made  during  the  absence  of  her  husband,  nor  any 
eauivalent  allegation,  it  did  not  state  such  an  involuntary  absence 
01  the  husband,  as,  within  the  principle  of  former  decisions,  could 
affect  her  with  the  liabilities  of  a  feme  sole.     It  alleged  no  more 
than  a  temporary  absconding.     To  trespass  for  breaking  and  enter- 
ing the  plaintiff's  dwelling-house  and  shop  (0),  on  the  8th  of  April, 
1807,  and  on  divers  other  days,  &c.,  and  ejecting  her  from  the  pos- 
session thereof:  defendant  pleaded,  that  plaintiff  at  the  time  of 
committing  the  trespass,  and  thence  continually  hitherto,  hath  been, 
and  still  is,  under  coverture  of  one  Jos.  Boggett,  then  and  still  her 
husbandi  and  still  alive.     Replication,  that  before  the  committing 
the  trespasses,  the  husband  deserted  and  left  plaintiff,  and  departra 
out  of  this  kingdom  to  parts  beyond  the  seas,  viz.  to  America,  with- 
out leaving  any  means  of  necessary  provision  and  support  to  plain- 
tiff;  and  m)m  the  time  of  his  departure  hitherto,  has  not  returned 
to  this  country,  nor  corresponded  with  nor  been  heard  of  by 
plaintiff;  and  that  during  all  that  time,  plaintiff  has  lived  apart 
from  her  husband,  and  made  contracts,  and  obtained  credit  as  a 
single  woman ;  and  for  her  necessary  support  and  maintenance  has, 
during  all  that  time,  carried  on  the  business  of  a  merchant,  as  a 
single  woman  and  sole  trader,  and  as  such  was  lawfully  possessed  of 
both  dwelling-house  and  shop.     Rejoinder,  that  the  husband  was 
bom  within  this  realm,  and  from  the  time  of  his  nativity  hitherto, 
has  been  and  still  is  a  subject  of  our  Lord  the  King,  and  that  he  has 
not   at  any  time  hitherto  abjured  this  realm,  or  been  exiled  or 

(c)  Farrar  v.   Counter  0/    Granard,  (d)  WiliiamtOH  ▼.  Daww,  9  Bingh.  292. 

1  Bos.  &  Pal.  N.  R.  80.  (e)  Boggtii  y.  Friar,  11  East,  301. 
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bftniahedy  or  relegated  therefrom.  On  demurrer,  the  court  listened 
reluctantly  to  the  argument  in  support  of  the  replication,  and  gave 
judgment  for  the  defendant  on  the  authority  of  the  preceding  cases, 
oheerving,  that  the  rule  had  been  laid  down  in  Marshall  v.  Mutton  ; 
it  was  capable  of  having  exceptions  engrafted  on  it,  as  where  the 
absence  is  tantamount  to  a  civil  death,  &c. ;  but  that  a  temporary 
absence  of  the  husband,  not  banished  or  the  like,  had  never  been 
deemed  sufficient. 

An  action  cannot  be  maintained  against  one  as  the  executor  of  a 
feme  covert  (/),  although  the  ground  of  the  action  be  goods  fur- 
nished to  her  in  the  course  of  trade  carried  on  by  her  as  a  feme  sole, 
and  though  defendant  mav  have  possessed  himself  of  goods  to  the 
amount  of  the  demand,  of  which  the  woman  was  in  possession  as  a 
feme  sole. 


III.    Of  Actions  by  Husband  and  Wife* 

1 .  Where  the  Husband  and  Wife  must  join^  p.  307. 

2.  Where  the  Husba$ui  must  sue  alone,  p,  309. 

3.  Where  the  Husband  and  Wife  may  join,  or  the  Husband  may  sue 

ahne  at  his  Election,  p.  311. 

1.  Where  the  Husband  and  Wife  must  join. — In  real  actions  for 
the  recovery  of  land  for  the  wife,  the  husband  and  wife  must 
join  (g).  So  in  action  of  waste,  for  waste  committed  on  the  land 
of  the  wife  (A).  So  in  detinue  of  charters  of  the  wife's  inhe- 
ritance (t).  In  an  action  on  a  bond  given  to  wife  dum  soUt,  hus- 
band and  wife  must  join  (A)  (5).     But  husband  may  sue  alone 

(/)  CZoy/oM  ▼.  Adam,  Executor,  L.  (k)  7  Hen.  IV.  15,  a. ;  3  Hen.  VI.  34. 

P.  B.  107,  Dampier  MSS.  L.  I.  L. ;  6  T.  R.  (Q  1  Rol.  Abr.  347,  (R.)  pi.  1. 

604,  a.  a  (k)  Per    Lord  Hardwicke,    C.  J.,    in 

(if)  1  Bnkt  21.  Bate§  v.  Dandy,  2  Atk.  208. 


(5)  I  am  not  aware  of  any  solemn  adjudication  on  this  point,  but  the 
position  is  supported  by  the  following  authorities  :  1 .  In  Tenner  v.  "Phu- 
keii.  Moor,  422,*  it  is  said,  that  for  a  debt  due  to  the  wife  dum  sola,  hus- 
band and  wife  ought  to  join ;  but  it  is  observable,  that  in  Croke's  report  of 
this  case  (Cro.  £liz.  459),  which  is  more  full  and  accurate  than  Moor's, 
this  dictum  does  not  appear.  2.  In  1  Roll.  Abr.  34 7^  (B.)  pi.  3,  it  is  laid 
down  that  husband  and  wife  ought  to  join  in  actions  due  to  the  wife  before 
covertmre  ;  but  there  is  not  any  authority  cited.  3.  Lord  Hardwicke,  C.» 
in  Oarforth  v.  Bradley,  2  Yez.  676,  677,  takes  a  distinction  between 
choses  in  action  vesting  in  the  wife  before  and  after  marriage,  and  con- 
fines the  power  of  the  husband  to  sue  alone  to  those  which  vest  during  the 
coverture.    4.  In  BuUer's  N.  P.  1 79,  it  is  laid  down  that  a  debt  to  a  man, 

*  Cited  by  the  court  in  Weller  v.  Baker,  2  WUs.  422. 
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on  bill  payable  to  wife  dum  sola^  but  becoming  due  after  mar- 
riage (Z). 

Bond  was  given  to  wife  during  the  coverture ;  the  wife  died  ;  and 
then  the  husband  sued  upon  the  bond,  as  administrator  to  his  wife ; 
it  was  holden^  on  demurrer,  that  the  action  was  well  brought  (m). 
If  an  action  is  brought  in  respect  of  a  personal  wrong  to  the  wife, 
as  for  the  battery  of  the  wife,  the  husband  and  wife  must  join  (6)  ; 

(/)  IPNeilage  v.  Holhway,  1  B.  &  A.  (m)  Day  v.  Padrone,  B.  R.  Trin.  13  & 

218.     See  Biehards  ▼.  Biekardsj  2  B.  &  14  Geo.  II.  MSS.  2  M.  &  S.  396,  n.  and 

Ad.  453 ;  Gatan  v.  Madeley,  6  M.  &  W.  Seij.  HiU's  MSS.  voL  27,  p.  172. 
423. 


in  right  of  his  wife,  cannot  be  a  set-off  in  an  action  against  him  on  his 
own  bond ;  cites  Paynter  v.  Walker,  C.  B.  E.  4  Greo.  III.  5.  Lord  Ken- 
yon,  C.  J.,  delivering  the  judgment  of  the  court  in  Milner  v.  Milnes,  3 
T.  R.  631,  said,  ''it  is  extremely  clear  on  the  one  hand,  that  the  marriage 
gives  to  the  husband  all  the  personal  estate  which  the  wife  has  in  posses- 
sion ;  it  is  also  clear,  on  the  other  hand,  that  where  a  chose  in  action  of 
the  wife  is  to  be  reduced  into  nossession,  and  it  is  necessary  to  bring  an 
action  for  that  purpose,  it  must  be  brought  in  the  names  of  ooth  husband 
and  wife.'*  It  may  be  observed,  on  this  last  case,  (which  was  an  action  of 
trespass  brought  by  a  feme  covert,  without  her  husband,  for  an  injuiy 
done  to  a  personal  chattel  of  the  wife  dum  sola ;  to  which,  coverture  of 
the  pliuntiff  at  the  time  of  exhibiting  the  bill  was  pleaded  in  bar,)  that  it 
was  not  necessary  for  the  determination  of  this  case  to  decide,  that  the  action 
must  be  brought  by  husband  and  wife.  It  was  only  necessary  to  decide,  in 
the  first  place,  that  the  wife  could  not  sue  alone,  upon  which  point  there 
could  not  be  any  doubt,  as  the  wife  cannot  in  any  of  these  cases  sue  alone ; 
and,  secondly,  whether  advantage  could  be  taken  of  the  wife  smng  alone 
by  a  plea  of  abatement,  or  a  plea  in  bar ;  the  question,  whether  the  hus- 
band might  sue  alone,  was  wholly  irrelevant.  It  may  be  proper  to  add, 
that  the  court  were  of  opinion,  that  the  plea  ought  to  have  been  in  abate- 
ment. So  in  Bendix  v.  Wakeman,  1 2  M.  &  W.  97,  it  was  adjudged,  that  the 
coverture  of  the  plaintiff  cannot  be  pleaded  in  bar  to  an  action  of  covenant 
on  a  deed  made  between  the  defendant  and  the  plaintiff;  it  is  matter  for  a 
plea  in  abatement  only.  6.  This  question  was  raised,  but  not  decided,  in 
the  case  of  Carr  v.  Taylor,  10  Ves.  678,  before  Sir  W.  Grant,  M.  R.,  who 
said,  that  there  had  been  some  doubt  upon  it  at  law.  I  cannot  conclude 
this  note  without  observing,  that  until  the  doubts  which  hang  over  this 
question  are  removed  by  a  solemn  adjudication,  the  best  way  of  proceeding 
ror  the  recovery  of  a  chose  in  action  of  wife  dum  sola,  is  to  bring  the  action 
in  the  names  of  husband  and  wife ;  on  the  propriety  of  which  method  a 
question  cannot  be  raised. 

(6)  But  in  these  cases  the  husband  may  sue  alone  for  the  injury  sus- 
tained by  himself  from  the  loss  of  the  society,  comfort,  and  assistance  of 
his  wife,  in  consequence  of  the  battery ;  Hyde  v.  Scissor,  Cro.  Jac.  538. 
And  if  the  husband  adopts  this  method,  he  may  in  the  same  declaration 
complain  of  a  battery  to  himself.  Guy  v.  Idvesey,  Cro.  Jac.  50 1 .  Although 
the  wife  ought  not  to  be  joined  in  an  action  with  the  husband  for  the  bat- 
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fio  in  action  for  slander  of  the  wife,  she  must  join  because  she  is 
the  party  shindered,  and  the  husband  must  join  for  conformity  (n)  ; 
and  the  declaration  ought  to  conclude,  ^^  to  their  damage  ^  (o),  and 
not  "  to  the  damage  of  the  husband "  (/>),  for  the  damages  will 
survive  to  the  wife,  if  the  husband  die  before  they  are  received.  So 
where  action  is  brought  for  words  in  themselves  actionable  [spoken 
of  the  wife],  and  no  specia)  damage  laid,  then  such  conclusion  {q) 
is  right ;  for  the  action  survives :  but  in  a  case  where  special 
dama^  was  laid  for  the  loss  of  wages  of  the  wife,  it  was  holden  (r ), 
that  Uie  husband  and  wife  could  not  recover  for  such  damage ;  for 
as  the  profit  of  her  wages  is  entirely  his,  he  alone  can  sue  for  the 
loss  of  them. 

2.  Where  the  Husband  must  sue  alone, — Where  the  wife  cannot 
maintain  an  action  for  the  same  cause,  if  she  survive  her  husband, 
the  action  must  be  brought  by  the  husband  alone  :  as  in  the  case  of 
an  action  of  indebitatus  assumpsit  for  the  labour,  &c.  of  the  wife, 

(»)  Dengaie  t.  Gardiner,  4  M.  &  W.  5.  Raym.  1208. 

(o)  Horton  ▼.  Byies,  1  Sid.  387.  (q)  Grove  and  Ux.  v.  Hart,  Tr.  25  Geo. 

(p)  Judgment  arrested  for  this  conclu-  II.  Bull.  N.  P.  7- 
•ion,  in  Newton  and  Ux.  v.  Hatter,  Lord  (r)  Dengate  ▼.  Gardiner,  4  M.  &  W.  5. 


tery  of  the  husband^  (Newton  v.  Hatter,  Lord  Baym.  1208,)  yet,  where 
husband  and  wife  join  in  an  action,  for  a  personal  wrong  to  the  wife,  the 
husband  may  declare  also  for  an  injury  arising  solely  to  himself  by  way  of 
aggravation  of  damages  ;  as  where,  in  trespass  by  husband  and  wife,  for 
false  imprisonment  of  wife,  per  quod  negotia  domestica  of  the  husband 
remanserunt  infecta  ad  grave  damnum  ipsorum  ;  on  motion,  in  arrest  of 
judgment,  the  declaration  was  holden  good ;  for,  although  the  husband 
and  wife  could  not  have  declared  jointly  for  the  special  damage  resulting 
to  the  husband  alone,  if  such  damage  had  been  the  gist  of  the  action,  yet 
in  this  case,  it  having  been  laid  for  aggravation  of  damages  only,  the 
action  was  weU  brought ;  for  trespass  wUl  lie  for  a  matter  jointly  with 
other  matters,  for  which  singly  an  action  could  not  have  been  maintained ; 
as  trespass  wfll  lie  for  entering  the  plaintiff's  house,  and  beating  his  ser- 
vant,  without  adding,  **per  quod  servitium  amisit ;"  for  then  it  is  consi- 
dered as  a  continuation  of  the  first  trespass.  Russell  v.  Come,  Ld.  Raym. 
]031  ;  Salk.  119  ;  6  Mod.  127,  S.  C.  So  where  in  an  action  of  assault 
and  battery  by  husband  and  wife,  it  was  stated  in  the  declaration,  that  the 
defendant  assaulted  the  wife,  and  driving  a  coach  over  her,  bruised  her, 
and  '*  by  reason  thereof**  the  husband  laid  out  divers  sums  of  money  in 
the  cure,  &c. :  after  verdict  for  plaintiff,  with  entire  damages,  it  was 
holden,  on  motion,  in  arrest  of  judgment,  that  the  gist  of  the  action  was 
the  beating  of  the  wife,  and  the  expenses  incurred  by  the  husband  were 
only  in  aggravation  of  damages ;  and  Powell ,  J.,  observed,  that  if  these 
had  been  omitted  in  the  declaration,  yet  the  surgeon's  bill  might  have  been 
given  in  evidence,  in  aggravation  of  damages.  Todd  v.  Bedford,  1 1  Mod. 
264.  See  also  Dixy.  Brookes,  1  Str.  61 ;  but  in  Dengate  v.  Gardiner, 
4  M.  &  W.  7,  Lord  Abinger,  C.  B.,  said,  that  <'in  trespass  by  husband  and 
wife  for  assault  on  the  wife  the  surgeon's  bill  cannot  be  recovered." 
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during  the  coverture  (s)  ;  for,  in  contemplation  of  law,  the  wife  is 
considered  as  the  servant  of  the  husband,  and  he  is  entitled  to  her 
earnings,  and  such  earnings  shall  not  survive  to  the  wife,  but  go  to 
the  personal  representative  of  the  husband  (7).  So  in  an  action  on 
the  case  for  words  {t)y  not  actionable  in  themselves,  spoken  of  the 
wife,  whereby  the  husband  sustains  special  damage,  the  husband 
must  sue  alone.  So,  in  actions  for  injuries  committed  during  cover- 
ture to  personal  chattels  (u),  which  by  law  are  vested  in  the  hus- 
'  band ;  as  in  trespass  for  cutting  down  and  carrying  away  com, 
although  it  grew  upon  the  wife's  land  :  for  it  grows  by  the  industry 
of  man,  and  consequently  the  property  thereof  is  in  the  husband 
alone  (8).  In  all  cases  where  the  wife  shall  not  have  the  thing  {x)^ 
when  it  is  recovered,  either  solely  to  herself,  or  jointly  with  her 
husband,  but  the  husband  only  shall  have  it,  there  the  husband  shall 
sue  alone.  An  action  on  the  case  was  brought  by  A.  and  B.  his 
wife  (y)  for  the  use  and  occupation  of  a  messuage  and  lands,  and 
for  money  had  and  received  to  the  use  of  the  husband  and  wife, 
stating  the  promises  to  husband  and  wife;  after  judgment  by 
default,  writ  of  inquiry  executed,  and  final  judgment  in  B.  R.,  a 
writ  of  error  was  brought  in  the  Exchequer  Chamber,  assigning 
for  error,  that  judgment  was  given  for  the  husband  and  wife  to 
recover  their  damages,  whereas  it  appeared  on  the  record,  that  B. 

{$)  Buckley  v.  ColHer,  Salk.  114,  and  (ti)  Arundel  v.  Short ,  do.  Eliz.  133. 

Garth.  251.  (x)  1  RoL  Abr.  347,  (Q.)  pi.  5. 

(/)  CbUman  and  Wife  v.  Hareourt,  1  (y)  Bidgood  y.  Way  and  Wife,  on  enor 

Lev.  140,  cited  in  Sacille  and   W\fe  y.  in  Ex.  Chamb.  2  B1.  R.  1236,  dted  in  Mor- 

Sweeny,  4  B.  &  Ad.  514.  rie  y.  Norfolk,  1  Taunt.  214. 


(7)  It  mav  here  be  observed,  that«  although  the  law  will  not  imply  a 
promise  to  tne  wife^  yet  where  the  wife  is  the  meritorious  cause  of  the 
action,  that  is^  where  the  defendant  has  derived  profit  or  advantage  from 
her  labour  or  skilly  and  an  express  promise  of  remuneration  b  made  by 
the  defendant  to  the  wife,  if,  in  such  case,  an  action  is  brought  by  the 
husband  and  wife  jointly,  and  it  is  expressly  stated  in  the  declaration, 
that  the  promise  was  made  to  the  wife,  an  objection  cannot  be  raised  to 
such  declaration,  merely  on  the  ground  of  the  wife  baring  been  joined; 
because  contracts  made  by  the  wife,  with  the  assent  of  the  husband,  are 
valid,  and  the  bringing  the  action  in  their  joint  names  is  a  declaration  of 
such  assent ;  and  in  this  case  the  action  would  surrive  to  the  wife.  Brash- 
ford  V.  Buckingham,  in  error,  Cro.  Jac.  77,  205.  Care,  however,  must  be 
taken,  that  the  declaration  does  not  embrace  any  other  cause  of  action 
accruing  to  the  husband  alone ;  for,  if  it  does,  it  vml  be  bad.  Holmes  and 
Wife  V.  Wood,  cited  by  the  court  m  Welter  v.  Baker,  2  Wils.  424. 

(8)  Husband  and  vrife  being  seized  of  land  in  right  of  vrife  may  join  in 
trespass,  quare  cl,  firegit,  et  herbam  ibidem  crescentem  eonsumpsit  et 
asportavit,  because  the  grass  is  the  natural  produce  of  the  earth,  and  shall 
continually  go  with  the  land.  Willy  v.  Hanksworth,  B.  R.  M.,  3  Greo.  II. 
MSS.,  and  cited  by  the  court  in  Welter  v.  Baker,  2  Wils.  424. 
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was  the  wife  of  A.  and  could  not  sustain  any  damage  by  reason  of 
any  thing  contained  in  the  declaration ;  the  court  were  of  opinion, 
that  the  judgment  was  erroneous,  because  a  contract  could  not  be 
made  with  a  married  woman ;  that  a  promise,  either  express  or 
implied,  did  not  give  any  interest  to  her;  the  whole  resulted  to  the 
huabandy  and  the  action  ought  to  have  been  brought  in  his  name  (9). 
The  counsel  for  the  defendants  in  error  having  urged,  that,  if 
an  impossible  assumpsit  was  stated  in  the  declaration,  it  might 

Soad  her  be  surplusage,  as  much  as  if  she  had  been  a  stranger ; 
B  court  said,  the  insertion  of  the  wife  could  not  be  surplusage, 
for  it  created  an  interest  in  her,  and  entitled  her  to  damages  by 
Borvivorship.  Where  a  debtor  to  the  wife  as  executrix  promises  to 
pay  the  husband  in  consideration  of  his  giving  time  for  payment, 
the  husband  ou^ht  to  sue  alone,  because  the  wife  is  not  a  party  to 
the  agreement  between  her  husband  and  the  defendant  (z) ;  but  in 
this  case  the  life  of  the  wife  must  be  averred  (a) :  N.  the  recovery 
by  the  husband  will  amount  to  a  devastavit  pro  tanto.  Per  Holt^ 
C  J.,  Garth.  463 ;  but  per  Rokebtfy  J,,  assets  at  law. 

3.  Where  the  Husband  and  Wife  may  join^  or  the  Husband  may 
sue  alone  at  his  Election. — In  personal  actions  for  the  recovery  of 
damages  only,  (other  than  actions  in  respect  of  personal  wrongs  to 
the  wife,)  where  the  action  will  survive  to  the  wife  (10),  the  husband 
and  wife  may  join  (b)  ;  or  the  husband  may  sue  alone,  for  he  alone 
may  release  such  action  (11). 

Assunq^sit — In  an  action  for  a  breach  of  promise  made  to  hus- 
band and  wife  after  coverture,  to  pay  a  sum  of  money  to  the  wife, 
husband  and  wife  may  join  (c).  So  where  a  promise  is  made  to  the 
wife  only  {d), 

(x)  Tttrd  ▼.  BUtnd,  Lord  Raym.  368  ;  (b)  Per  Cwr,  2  Mod.  270. 

Sdk.  117 ;  Garth.  462,  8.  C.  (e)  Uilliard  y.  Hambridge,  Aleyn,  36. 

{a)  Lem  ▼.  Mimu,  Ydv.  84  ;  Cro.  Jac.  (d)  Prat  v.  Taylor,  Cro.  Eliz.  61 ;  1  RoL 

110.  Abr.  32,  pi.  12. 


(9)  Lord  Ellenborough,  C.  J.,  speaking  of  this  report  in  Ord  v.  Femmek, 
3  East,  106«  said  that  the  declaration  was  not  stated  suffidendv  explicit; 
that  it  did  not  appear  whose  lands  had  been  used  and  occupied,  whether 
the  husband's  or  wife's. 

(10)  In  Frosdike  v.  Sterling,  1  Freem.  236,  North,  C.  J.,  said,  "  that 
he  always  took  it  for  an  unquestionable  rule,  that,  wheresoever,  in  case  the 
husband  should  die,  the  action  would  survive  to  the  wife,  there  the  wife 
wnght  join,  but  on  the  other  side,  the  husband  may  join  Uie  wife  in  many 
cases  where  he  is  not  bound  to  join  her,  but  may  have  the  action  alone. 
See  also  Jyling  v.  Whicher,  6  A.  &  £.  259  ;  1  Nev.  &  P.  416. 

(11)  **  What  the  husband  alone  may  discharge,  and  of  which  he  may 
make  disposition  to  his  own  use,  he  may  recover  alone  without  joining  his 
wife  in  the  action."  Per  Doddridge,  J.,  to  which  Coke,  C.  J.,  assented, 
and  said  it  was  a  true  and  good  ground,  3  Bnlst.  164. 
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Covenant — Where  a  lease  is  granted  to  husband  and  wife  for  a 
term  of  years,  and  the  lessor  ousts  them,  husband  and  wife  may  join 
in  action  of  covenant  (e).  Queen  Elizabeth,  by  letters  patent, 
demised  a  house  to  A.  for  years,  who  covenanted  to  repair  (/),  and 
afterwards,  during  the  term,  the  queen  granted  the  reversion  to  hus- 
band and  wife,  and  to  the  heirs  of  the  husband  in  fee :  the  hoose 
being  out  of  repair,  the  husband  alone  brought  covenant,  and  it  was 
holden  well,  although  the  interest  of  the  feme  appeared  on  the  face 
of  the  declaration  (12).  Covenant  will  lie  by  husband  and  wife  for 
non-payment  of  rent,  due  by  virtue  of  a  lease  granted  by  husband 
and  wife  of  lands,  the  inheritance  of  wife  (g).  Husband  alone  may 
bring  an  action  on  a  covenant  made  to  himself  and  his  wife,  for, 
although  the  covenant  be  made  to  both,  yet  he  may  refuse  quoad 
her  (h).  In  this  case.  Norths  C.  J.,  said,  that  he  remembered  an 
authority  in  an  old  book,  that,  if  a  bond  be  given  to  baron  and  feme, 
the  husband  shall  bring  the  action  alone,  which  shall  be  looked  upon 
to  be  his  refusal  as  to  her  (i). 

Debt, — So  if  a  bond  be  given  to  husband  and  wife  administra- 
trix (&),  husband  may  sue  alone,  declaring  on  it  as  a  bond  to  himself. 
In  debt  on  bond  made  to  husband  and  wife  (/),  both  may  join ;  or 
the  husband  may  disagree  to  the  wife's  right  to  the  bond  (m),  and 
bring  the  action  in  his  own  name  only;  but,  until  such  disagreement, 
the  right  to  the  bond  is  in  both  the  nusband  and  wife,  and  shall  sur- 
vive ;  hence,  if  the  husband  dies,  the  wife  shall  have  the  bond,  and 
not  the  personal  representative  of  the  husband  (n).  So  in  debt  on 
bond  made  to  the  wife  during  coverture  (o),  or  in  assumpsit  on  a 
promissory  note  given  to  the  wife  durina  coverture  (p),  husband 
and  wife  may  join :  or  husband  may  sue  alone  (13)  ;  but  if  the  hus- 
band does  not  reduce  his  interest  into  possession  during  his  lifetime, 
it  will  survive  to  the  wife  (9) ;  but  after  the  death  of  wife,  husband 


(e)  Bro.  Baron  and  Feme,  pi.  23. 

(/)  Bret  T.  CumberlandfCro,  Jac.  399 ; 
Buls.  163,  5.  C. 

(g)  Aleberry  ▼.  Walhy,  Str.  230. 

(h)  Beaver  v.  Lane^  2  Mod.  217. 

[1)  Cited  by  BtUler,  J.,  4  T.  R.  617. 

\k)  Ankeretein  v.  Ciarke,4  T.  R.  616. 

(0  32  Ed.  111.  5 ;  43  Ed.  111.  10;  Bro. 
Baron  and  Feme,  pi.  14,  55. 

(m)  CbfTptfi  V. ,  2  P.  Wms.  497. 


ii 


(n)  Bro.  Baron  and  Feme,  pi.  60. 

(o)  Howell  V.  Maine,  [in  the  record, 
Powell  Y.  MasoH^]  3  Ley.  403,  S.  P.  per 
Lord  Hardwieke,  2  Atk.  208.  See  alao 
Nurse  and  Ux.y,  WUU,  4  B.  &  Ad.  739, 
judgment  affirmed  on  error,  1  A.  &  E.  65. 

(p)  PhiUiekirk  and  Wife  v.PiuekweU, 
2  M.  &  S.  393. 

iq)  Oaten  ▼.  Madeley,  6  M.  &  W.  423. 


(12)  But  see  Middlemore  v.  GoodaU,  Cro.  Car.  505. 

(13)  It  appears  by  a  MS.  note,  in  the  possession  of  a  friend  of  thecom- 
piler^  that  the  roll  in  Howell  v.  Maine  was  searched,  and  it  was  found  that 
the  bond  was  given  to  the  wife  during  the  ooTerture ;  for  detxmtt  therefore, 
ill  some  editions  of  Levinz's  Reports,  read  durante  Comynshas  stated  the 
case  accurately  in  his  Digest,  tit.  *'  Baron  and  Feme"  (w). 
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must  sue  as  adminisirator  to  his  wife  (r) ;  for  the  rule  of  law  is,  that 
choees  in  action  can  only  be  put  in  suit  by  the  party  to  whom  they 
are  given;  or,  after  their  deaths,  by  persons  claiming  jure  repre- 
sentationis.  Hence,  if  the  husband,  surviving  his  wife,  does  not,  in 
his  lifetime,  reduce  her  choses  in  action  into  possession,  although  in 
equity  those  claiming  under  him  are  entitled  to  them,  they  must  be 
recovered,  not  by  his  representatives  («),  but  the  wife's ;  and  they 
will  take  the  property  as  trustees  for  the  representatives  of  the  hus- 
band. A  married  woman,  being  administratrix,  received  a  sum  of 
money  in  that  character,  and  lent  it  to  her  husband,  taking  in  return, 
for  it  the  joint  and  several  promissory  note  of  her  husband,  and  two 
other  persons,  pavable  to  her  with  interest ;  it  was  holden  (t),  that 
although  she  could  not  have  maintained  any  action  upon  the  note 
during  the  lifetime  of  her  husband,  yet  that,  he  having  died,  and  the 
note  having  been  given  for  a  good  consideration,  it  was  a  chose 
in  action  surviving  to  the  wife,  and  that  she  might  sue  either  of  the 
other  makers  at  any  time  within  six  years  after  the  death  of  her 
husband,  and  recover  interest  from  the  date  of  the  note.  The  assig- 
nees of  a  bankrupt  may  maintain  an  action  in  their  own  names  only, 
for  a  chose  in  action  belonging  to  the  wife  before  marriage,  e.  g.  a 
promissory  note  given  te  her  dum  sola  ;  and  in  such  action,  the  de- 
fendant cannot  set  off  a  debt  due  te  him  from  the  bankrupt  («). 

Where  husband  and  wife  have  recovered  judgment  on  a  bond 
made  to  wife,  dum  sola,  husband  and  wife  may  jom  in  an  action  (x) 
on  such  judgment ;  or  husband  may  sue  alone ;  for  that  which  was 
before  a  chose  in  action,  transit  in  rem  judicatamy  and  is  of  another 
nature  from  what  it  was  before  the  coverture.  If  it  be  referred  te 
a  master  in  Chancery  to  take  an  account  of  what  is  due  to  husband 
and  wife  (y\  who  reports  the  sum  due,  and  appoints  it  to  be  paid  to 
the  husband,  and  the  defendant  is  committed  for  non-payment,  and 
escapes,  the  husband  and  wife  may  join  in  action  against  the  warden 
for  the  escape. 

Qttare  impedit. — So  where  a  right  of  presentation  is  in  the  hus- 
band jur^  uzorisj  a  quare  impedit  may  be  brought  by  the  husband 
and  wife  jointly  (z).  Or  the  husband  may  sue  alone  (a),  for  the  pre- 
sentation only  is  recoverable  and  not  the  advowson,  and  the  release 
of  the  husband  would  bar  the  action. 

jReplevin.-^Baron  and  feme  may  be  joined  in  the  same  declaration 
in  replevin  for  goods  distrained  from  the  feme  dum  sola  (6).     If  the 

(r)  Day  t.  Padrone,  B.  R.  Trin.  13  &  42,  recognizing  Miles  t.  WUliamM,  I  P. 

14  Geo.  II.  2  M.  &  S.  396,  n.,  and  Seijt.  Wms.  249,  poet,  p.  316. 

Hill's  MSS.  Tol.  19,  p.  290,  and  toI.  27,  («)  Woohereton  t.  F^mumore,  T.  18 

p.  172.  &  19  Geo.  II.  C.  B.  MSS. 

(e)  Beiie  ▼.  Km^ion,  2  B.  &  Ad.  273.  (y)  Huggine  y.  Durham,  Sir.  726. 

(/)  lUeharde  ▼.  Hieharde,  2  B.  &  Ad.  (z)  Bro.  Baron  and  Feme,  pi.  41. 

447,  recognized  in  Roee  t.  PoultoH,  2  B.  (a)  lb.  pL  28. 

&  Ad.  822.  (b)  lb.  pL  85. 

(«)  Vaiee  v.  Sherrington,  11  M.  &  W. 
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goods  of  a  feme  sole  be  taken,  and  she  marries,  the  husband  alone 
may  sue  the  replevin  (c).  In  the  replevin  of  goods  which  the  wife 
has  as  executrix,  husband  and  wife  shall  join,  ut  videttxr(d).  Avowry 
for  rent  arrear  j'tcr^  uxoris  may  be  by  husband  and  wife,  or  husband 
only,  averring  the  life  of  feme  (e). 

Tort, — In  an  action  upon  the  case  for  stopping  a  way  to  the 
land  of  the  wife,  husband  and  wife  may  join  (/).  So  an  action  upon 
the  case  for  cutting  down  trees  (^),  the  lops  of  which  were  reserved 
to  the  wife  for  her  life,  may  be  brought  by  husband  and  wife  jointly. 
In  Weller  and  Wife  and  others  v.  Baker ^  2  Wils.  414,  an  action 
was  brought  by  the  dippers  at  Tunbridge  Wells,  together  with  their 
husbands,  against  the  defendant  for  exercising  the  business  of  a 
dipper,  not  being  duly  appointed  and  approved  according  to  a  pri- 
vate statute ;  it  was  holden,  that  the  action  was  well  brought  in  the 
names  of  the  husbands  and  wives.  But  where  lands  were  demised 
to  husband  and  wife  for  years,  and  the  husband  had  granted  an 
underlease,  it  was  holden  (A),  that  the  husband  might  sue  alone 
for  damage  done  to  the  reversion. 

Trespass. — Trespass  was  brought  by  the  husband  alone  for  hunt- 
ing, in  a  free  warren  (i),  which  he  had  in  right  of  his  wife,  and  it 
was  adjudged  good,  for  damages  only  are  recoverable.  It  is  im- 
materiid  as  to  the  point  in  question,  whether  the  interest  of  the 
husband  is  a  joint  interest  with  the  wife,  or  an  interest  only  in 
right  of  the  wife.  In  the  first  and  second  cases  in  covenant  before 
abridged,  the  husband  had  a  joint  interest  with  the  wife.  In  the 
fourth  case  in  covenant,  two  first  cases  in  tort,  and  the  case  to 
which  this  remark  is  annexed,  the  husband  had  an  interest  only  in 
right  of  his  wife. 

Trover. — Where  the  inception  of  the  cause  of  action  is  in  the 
wife  before  marriage  (A),  and  consummated  afterwards,  husband 
and  wife  may  join,  as  in  trover  for  a  personal  chattel  of  wife  before, 
and  conversion  thereof  after  marriage.  It  must  be  observed,  that, 
in  all  the  preceding  cases,  where  the  wife  is  made  a  party,  her 
interest  ought  to  appear  on  the  face  of  the  declaration,  for  the  court 
will  not  intend  it  upon  demurrer  (Z),  or  even  after  verdict,  accord- 
ing to  the  case  of  Abbott  v.  Blojieldy  Gro.  Jac.  644.  Sed  quse. 
whether  this  case  be  law  to  its  full  extent ;  for  in  Bourn  and  Wife  v. 
Mattaire^  Bull.  N.  P.  53,  and  MSS.,  where  husband  and  wife  joined 
in  replevin,  and  defendant  avowed  for  rent  arrear,  after  verdict, 
it  was  objected,  that  the  husband  and  wife  could  not  have  a  joint 
property  in  personal  chattels  after  the  marriage,  and  consequently, 

(c)  F.  N.  B.  159,  K.  cited  in  Bull.  N.  P.  {g)  TrtgmieU  and  W\fe  t.  IZmm,  Cn>. 
53.                                                                   Car«  437. 

(d)  Bro.  Baron  and  Feme,  pi.  85.  (A)   WaWt  y.  Harriwn^  5  M.  &  W.  142. 
(*)  Wi9€  T.  Bellentt    Cro.  Jac.  442;          (i)  Bro.  Baron  and  Feme,  pi.  16. 

O»bome  v.  Wallteden,  1  Mod.  273.  (*)  Blackbom  t.  Greaves^  2  Lev.  107. 

(/)  Agreed  in  Baker  and  Wifer,  Brere-  (/)  Serrei  t.  Dodd,  2  N.  R.  405. 

nurn,  Cro.  Car.  418. 
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the  redevin  onght  to  have  been  brought  by  the  husband  alone. 
Lord  Hardwicke^  G.  J.,  delivering  the  judgment  of  the  court,  said 
that,  although  the  ground  of  the  objection  was  generally  true^  yet, 
Dotwithstanding,  as  a  man  and  woman  might  have  a  joint  property 
before  marriage,  or  the  wife  might  have  the  goods  in  question  as 
executrix,  and  the  taking  might  in  both  cases  be  before  marriage, 
the  court  were  of  opinion,  that  they  might  declare  jointly  in  an 
action  for  such  taking.  That  if  the  law  would  admit  of  such  joint 
action,  the  fact  was  admitted  by  the  pleading.  The  defendant  had 
not  disputed  with  the  plaintiff  to  whom  the  property  belonged  at 
the  time  of  the  taking,  and  therefore,  if  there  could  be  a  case  in 
which  husband  might  join  with  the  wife  in  an  action  for  a  personal 
chattel,  the  court  thou^t  that,  after  verdict^  this  ought  to  be  in- 
tended to  be  the  case :  Bro.  Bar.  and  Feme,  pi.  85,  abridges  a  book 
case  in  33  Edw.  III.  (but  which  is  not  to  be  found  in  the  '^  Year  Book," 
and  was  probably  taken  from  some  manuscript)  wherein  it  is  held, 
that  husband  and  wife  may  join  for  such  things  as  the  wife  has  as 
executrix,  or  where  goods  are  taken  from  her  whilst  sole.  A  decla- 
ration in  replevin  by  husband  and  wife,  where  nothing  appears  on 
the  face  of  the  record  whence  the  court  can  infer  that  the  wife  had 
an  interest  in  the  goods  taken,  is  bad,  on  special  demurrer*  Serves 
and  Wife  v.  Dodd,  2  N.  R.  406. 


IV.    Of  Actions  against  Husband  and  Wife. 

In  actions  against  the  husband  for  the  debts  of  the  wife  con- 
tracted before  marriage  (m),  if  the  wife  is  not  joined,  advantage  may 
be  taken  of  the  omission  in  arrest  of  judgment ;  and  this  rule  holds, 
although  an  account  has  been  stated  with  the  husband  (n),  for  that 
does  not  alter  the  nature  of  the  debt.  A  woman  occupied  a  house 
from  Lady-day  until  the  8th  of  June^  and  then  intermarried  with 
the  defendant  and  quitted  the  house,  having  on  the  Lady-day  pre- 
ceding given  notice  that  she  should  quit  at  Michaelmas ;  an  action 
for  use  and  occupation  from  Lady-day  to  Michaelmas  was  afterwards 
brought  against  the  husband  ;  and  it  was  holden  (o),  that  it  would 
not  he ;  for  there  was  no  occupation  by  the  husband  for  the  former 
part  of  Uie  half-year  either  in  fact  or  in  law.  Assumpsit  against 
nusband  and  wife  for  goods  sold  and  delivered  to  wife  dvm  sola ; 
promise  by  the  wife :  pleas,  non  assumpsit ;  non  assumpsit  by  wife, 
dtan  sola^  within  six  years :  evidence  for  plaintiff,  sale  of  goods  by 
pbuntiff  to  wife,  dum  sola^  and  payments  by  her  within  six  yeara ; 
for  defendants :  that  they  were  married  more  than  six  years  before 
action  brought :  nonsuit :  per  Tenterden^  C.  J. ;  Burt  v.  Stobart 
and  Wife,  Middlesex  Sittings,  after  M.  T.  1  WiU.  IV.  ex  relatione 

(••)llifc*ijuofiv.^«p«m,7T.R.  348.  (o)  Riehardion   ▼.  Hall,   1   Brod.   & 

(»)  Drue  ▼.  Thome,  Aleyn,  72.  Bingh.  50. 
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Cresswell,  counsel  for  defendant.  To  a  declaration  against  husband 
and  wife  for  debt  due  from  the  wife,  before  coverture,  the  husband's 
discharge  under  the  Insolvent  Act  is  a  good  plea  {p) ;  so  also  to  a 
similar  declaration  is  a  plea,  that  the  wife  was  discharged  under  the 
same  act  before  coverture  {g). 

As  a  husband  de  facto  is  liable  to  the  debts  of  his  wife  (r),  a  plea 
of  ne  ungues  accouple  en  loyal  matrimonie  to  an  action  brought 
against  husband  and  wife,  for  the  recovery  of  a  debt  due  from  wife 
before  coverture,  is  bad.  Husband  cannot  be  charged  at  law  for 
money  lent  to  his  wife,  even  for  the  purpose  of  buying  necessaries ; 
because  it  may  be  misapplied.  If  the  money  be  laidout  in  neces- 
saries, equity  will  consider  the  lender  as  standing  in  the  place  of  the 
person  providing  the  necessaries,  and  decree  rehef.  Harris  v.  Zee, 
1  P.  Wms.  482.  Preced.  in  Chan.  502,  S.  C,  and  Hutchinson  v. 
Standly,  Lord  Batkurst,  C,  H.  T.  1776.  MSS.  But  a  count  for 
money  lent  to  the  wife  at  the  request  of  the  husband  is  good  («), 
because  a  loan  to  the  wife  at  the  request  of  the  husband  is  con- 
sidered in  law  as  a  loan  to  the  husband.  The  count,  however,  must 
state  the  money  to  have  been  lent  to  the  wife  at  the  request  of  the 
husband ;  for  where  the  money  was  alleged  to  have  been  lent  to  the 
wife  at  the  wife^s  request,  it  was  holden  bad  (f).  ^^  It  is  true  that  a 
complete  or  perfect  contract  cannot  be  made  by  a  feme  covert  by 
her  own  authority ;  yet,  by  the  assent  of  her  husband,  she  may  con- 
tract as  his  substitute,  as  in  case  either  of  sale  or  loan.  This  assent 
may  be  either  express  or  implied ;  it  may  be  prior  or  subsequent  to 
the  contract.  If  prior  and  communicated  to  the  defendant,  the  con- 
tract made  is  an  actual  contract,  and  not  merely  virtual  with  the 
husband ;  if  subsequent,  then  the  wife's  contract  is  inchoate  and  im- 
perfect,  until  affirmed  by  the  husband;  and  such  affirmation,  if 
given,  transfers  the  contract  to  him.^  Per  Blackstone^  J.,  in  Ste- 
venson V.  Hardie^  2  Bl.  R.  873.  So  where  the  plaintiff  declared, 
that  the  defendant  was  indebted  for  meat  (u),  &c.  found  by  the 
plaintiff  at  the  defendant's  request,  and  on  evidence  it  appeared  to 
be  found  for  the  defendant's  wife,  at  his  request,  in  his  absence ; 
upon  a  case  reserved,  it  was  holden,  that  a  delivery  to  the  wife,  at 
the  husband's  request,  was  in  law  a  delivery  to  the  husband.  If  a 
declaration  against  husband  and  wife,  for  a  debt  of  the  wife  con- 
tracted before  marriage,  allege  a  promise  of  the  wife,  made  after  the 
marriage,  to  pay  the  debt,  it  is  bad  (x).  If  an  action  is  brought 
against  husband  and  wife  on  a  bond  given  by  the  wife  dum  sola[y\ 

(p)  Loekieood  t.  Salter,  5  B.  &  Ad.  («)  Rou  y.Noel,  Bull.  N.  P.  136. 

303.  (x)  Morrii  and  Wife  v.  Norfolk  and 

(q)  Storr  t.  Lee,  9  A.  &  E.  868  ;   IP.  another,  1  Taunt.  212. 
&  D.  633.  (y)  MiUt  v.  Williama,  1  P.  Wms.  249; 

{rS  Norwood  v,  Stevenson,  Andr.  227.  said  by  Lord  Hardwicke,  in  2  Yesc^,  181, 

{»)  Stephenson  v.  Hardy,  3  Wils.  388 ;  to  be  truly  reported,  and  recognized  in 

2  Bl.  R.  872,  S,  a  rates  v.  Sherrington,  11  M.  &  W.  42, 

(/)  Stone  y.  Macnair,  in  error,  7  Tannt.  ante,  p.  262,  303. 
432. 
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the  defendant  may  plead  the  bJEtnkruptcy  of  the  husband  after  the 
intermarriage,  &c.  as  a  discharge  of  the  debt.     This  plea  upon  the 
statute  must  conclude  to  the  country.     Husband  and  wife  cannot 
maintain  an  action  of  trover,  and  suppose  the  possession  in  them 
both ;  for  the  law  will  transfer  the  wnole  interest  to  the  husband  : 
but  trover  may  be  maintained  (xgainst  husband  and  wife  {z) ;  for  the 
gist  of  the  action  is  the  conversion,  which  is  a  tort,  with  which 
a  feme  covert  may  be  charged,  as  well  as  with  trespass.     Where 
the  injury  is  not  of  such  a  nature  as  must  necessarily  have  been  done 
by  the  husband  alone,  the  wife  may  properly  be  joined  (a).     Hence 
husband  aiid  wife  may  be  jointly  sued  in  trespass  for  their  joint  act 
in  assaulting  and  taking  the  plaintiff  into  custody  on  a  false 
charge  (&)•      Trespass  against  J.  O.,  widow  (c),  and  pending  the 
suit  she  took  husband ;  after  judgment  a  writ  was  directed  to  the 
sheriff  quod  caperet  J.  O.  ad  satisfaciendum^  upon  which  the  sheriff 
took  J.  G.,  whose  husband,  together  with  her,  thereupon  brought  an 
action  for  false  imprisonment  against  the  sheriff,  who  justified  under 
the  ca.  sa.    On  demurrer,  the  court  gave  judgment  for  the  defen- 
dant, observing,  that  if  an  action  be  brought  against  a  feme,  who 
before  jud^ent  takes  husband,  yet,  if  she  be  found  guilty,  the 
ca.  sa.  shaJl  be  awarded  against  her,  and  not  against  her  husband. 
In  like  manner,  after  interlocutory  judgment  in  assumpsit  against  a 
feme  (^2),  who  afterwards  marries,  the  plaintiff,  even  after  notice  of 
the  marriage,  may  proceed  to  final  judgment,  without  joining  the 
husband,  and  sue  out  execution  thereon  against  the  feme  only ;  and 
such  execution  cannot  be  set  aside  for  irregularity.      So  where 
an  action  is  brought  by  a  feme  sole,  who  marries  after  the  commence- 
ment of  the  suit  but  before  trial,  it  is  not  necessary  to  sue  out 
a  scire  fa^Ms  to  make  the  husband  a  party  to  the  suit  {e).     Judg- 
ment was  obtained  gainst  a  feme  sole  (/),  who  afterwards  married, 
and  then  the  plaintiff  brought  a  sci,  fa.  against  husband  and  wife, 
and  had  judgment  thereon :  then  the  wife  died,  and  the  plaintiff 
afterwards  brought  another  set.  fa,  against  the  husband  alone : 
it  was  holden,  on  writ  of  error,  that  the  second  set.  fa.  was  well 
brought,  on  the  ground  that  the  judgment  on  the  first  sci.  fa.  had 
made  the  husband  liable.     Tf  wife  be  joined  in  an  action  for  words 
spoken  by  husband  only,  it  will  be  error  {g).     Hence,  if  slander 
be  spoken  by  husband  and  wife,  there  must  be  separate  actions,  one 
against  the  husband  only,  for  the  slander  spoken  by  him,  and  the 
other  against  the  husband  and  wife,  for  slander  spoken  by  the  wife ; 
and  the  court  will  not  order  the  actions  to  be  consolidated.     So  for 

(;r)  Draper  v..FWite«,Tely.  165;  ^fUMi.  (df)  Cooper  v.  /TtmcAtn,  4  East,  521. 

1  Vent.  24.  See  3  M.  &  S.  557. 

{a)  Per  Tindal,  C.  J.,  m  Vine  t.  Saun^  (e)  Walker  t.  Golling,  11  M.  &  W.  78. 

den  and  Us.  4  Bingh.  N.  C.  101 ;  5  Sc.  (/)  Obrian  v.  Rammy  Carth.  30.    See 

359,  recognizing  Bafley,  J.,  in  Keyworth  the  record,  3  Mod.  170. 

y.  HiUy  3  B.  &  A.  685.  {g)  Swiihin  v.  Vmeeni,  2  Wils.  227  ; 

(b)  lb.  on  demnrrer  to  declaration.  Dyer,  19,  a,  pi.  112,  in  the  margin. 

(e)  Dofkp  T.  Wkiie^  Cro.  Jac.  323. 
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words  spoken  of  husband  and  wife  there  must  be  two  actions,  one  bj 
the  husband  for  the  words  spoken  of  the  husband,  and  another 
by  husband  and  wife  for  the  words  spoken  of  the  wife  (A).  The 
policy  of  the  common  law  will  not  permit  husband  and  wife  to  give 
evidence  for  each  other  (t),  because  their  interests  are  the  same ; 
nor  against  each  other,  on  account  of  the  implacable  dissension 
which  might  be  occasioned  thereby.  The  declarations  of  a  married 
woman,  cmring  coverture,  of  the  non-payment  of  money  lent  to  her 
before  marriage,  are  admissible  (k)  in  evidence  for  the  plaintiffi,  in 
an  action  brought  against  her  husband  as  her  administnitor :  for  the 
wife,  like  any  other  person,  may  bind  her  representative.  Feme 
covert,  sued  as  feme  sole,  cannot  (/)  bring  error  without  her  husband 
joining. 

(h)  Errinffton  t.  Gardiner,  B.  R.  M.  B11II.N.  P.  286. 

22  Geo.  III.  MS.    See  Smith  t.  Warner,  {k)  Per  Lord  Tenterden,  C.  J.,  Hwm- 

Goldsb.  76  ;  Dalby  t.  Dorthdll,  Cro.  Car.  pkreye  y.Bayee,  1  M.  &Rob.  140. 

553,  Anon.  W.  Jones,  440;    Smith  t.  (/)  Fieher  t.  M^Namara,  B.  R.,  April 

Cooker,  W.  Jones,  409.  19, 1799,  L.  P.  B.  279;  Dampier,  MSS. 

(t)  Dwie  y.  J)inwoodp,  4  T.  R.  678 ;  L.  I.  L. 
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I.    Of  the  Nature  of  a  Bill  of  Exchange. 

A  BILL  of  Exchange  is  a  written  order  from  A.  to  B.,  directing 
B.  (who  has,  or  is  supposed  to  have,  in  his  hands,  sufficient  effects 
belonging  to  A.)  to  pay  a  sum  of  money  to  C.  or  order,  or  to  C.  or 
bearer,  either  at  sirat  or  a  certain  number  of  days  after  sight,  or 
after  date,  or  at  smgle,  double,  or  treble  usance,  or  on  demand. 
The  peculiar  properties  of  a  bill  of  exchan^  are  these : — First, — It 
is  assignable  to  a  third  person  not  named  m  the  bill,  or  party  to  the 
contract,  so  as  to  vest  in  the  assignee  a  right  of  action  in  his  own, 
name :  contrary  to  the  general  rule  of  law,  that  choses  in  action  are 
not  so  assignable.  Secondly, — Although  a  bill  of  exchange  be 
merely  a  simple  contract,  and  not  a  specialty,  vet  it  will  be  pre- 
sumed that  it  nas  been  originally  given  for  a  eood  and  valuable  con- 
sideration. Bills  of  exchange  are  either  foreign  or  inland :  foreign 
biUs  of  exchange  have  long  been  considered  as  the  most  convenient 
paper  security  among  merchants  (a),  in  conformity  to  the  universal 
usages  and  customs  established  among  traders,  by  unanimous  con- 
currence, for  facilitating  a  general  commerce  throughout  the  world. 
The  person  making  the  bill  is  called  the  drawer^  the  person  to 
whom  it  is  directed  the  drawee^  and  the  person  in  whose  favour  it  is 
made  the  payee.  When  the  drawee  has  undertaken  to  pay  the  bill, 
he  is  styled  the  acceptor^  and  his  undertaking  to  pay  the  bill  is  called 
an  acceptance.  No  one  can  be  liable  as  acceptor  but  the  person  to 
whom  the  bill  is  addressed  (i),  unless  he  be  an  acceptor  for  honour. 
Bills  of  exchange  payable  to  order  are  assignable  by  indorsement. 
The  person  making  an  indorsement  is  called  the  indorser;  the  per- 
son in  whose  favour  it  is  made,  the  indorsee  ;  the  party  in  possession 
of  the  bill,  and  entitled  to  receive  its  contents,  the  holder,  Bilb 
payable  to  bearer  are  transferable  by  delivery  without  indorse- 
ment (c).  Where  the  drawee  refuses  to  accept,  a  stranger,  after 
protest  for  non-acceptance,  may  accept  for  the  honour  of  the  drawer, 
and  thereby  such  stranger  acquires  certain  rights,  and  subjects  him- 
self to  the  same  obligations  as  if  the  bill  had  been  directed  to  him. 
So  a  stranger  may  become  a  party  to  a  bill,  paying  it  after  protest 
for  non-payment,  either  for  the  honour  of  the  drawer  or  indorsers. 
Although  regularly  there  ought  to  be  three  persons  concerned  in  a 
bill  of  exchange,  viz,  drawer,  drawee,  and  payee,  yet  there  may  be 
only  two ;  that  is,  the  characters  of  drawer  and  payee  may  be,  and 
frequently  are,  united  in  the  same  person  (cf),  as  if  A.  draw  a  bill 
in  this  manner :  "  Pay  to  me  or  my  order  £  Value  received 


(a)  PoBtletb.  Diet.  post,  381. 

Per  Lord  Tenterden^  C.  J.,  deliyer-  (c)  OrmU  t.  VaMghan^  3  Bur.  1516. 


ing  judgment  in  PolhUl  v.  Walter,  3  B.  &  {d)  Per  Holt,  C.  J.,  in  Buller  y.  Cripg, 

Ad.  122.     See  sUt.  6  &  7  Will.  lY.  c.  58,      6  Mod.  30. 
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by  myself."  A  bill  of  exchange  is  a  simple  contract  (e),  and  con- 
sequently is  within  the  statute  of  limitations ;  and  must  be  sued 
for  within  six  years  after  it  becomes  payable.  In  an  action  by  an 
administrator,  upon  a  bill  of  exchange  payable  to  the  testator,  but 
accepted  after  his  death,  it  was  holden  (/),  that  the  statute  of  limi- 
tations begins  to  run  from  the  time  of  granting  the  letters  of  admi- 
nistration, and  not  from  the  time  the  bill  becomes  due,  there  being 
no  cause  of  action  until  there  is  a  party  capable  of  suing.  An  agent 
having  money  in  his  hands  belonging  to  his  principal,  purchases 
with  it  a  bill  of  exchange,  which  he  indorses  specially  to  his  prin- 
cipal ;  the  latter,  at  the  time  of  the  indorsement,  was  dead,  but 
that  fact  was  not  known  to  the  agent ;  it  was  holden  (^),  that  the 
property  in  the  biU  passed  to  the  administrator  of  the  principal,  and 
that  he  might,  therefore,  sue  upon  the  bill  in  that  character ;  it  was 
holden,  also^  that  the  administrator  was  only  entitled  to  recover 
interest  upon  bills  accepted  after  the  death  of  the  testator,  from  the 
time  of  demand  of  payment  made  by  the  administrator,  and  not 
from  the  time  the  bills  became  due.  Where  the  declaration  stated 
the  drawing  of  certain  bills  of  exchange,  and  their  acceptance  after 
the  death  of  the  intestate,  the  erantinff  of  the  letters  of  admi- 
nistration to  the  plaintiff,  llie  defendant  s  liability,  &c. ;  and  the 
defendants  pleaded  that  the  cause  of  action  did  not  accrue  within 
six  years ;  to  which  the  plaintiff  replied  generally,  that  it  did  accrue 
within  six  years :  it  was  holden  (A),  that  the  replication  was  good. 
Bills  of  exchange  for  value  received  (i),  are  not  such  matters  of 
account  as  are  intended  by  the  exception  in  the  statute  of  limita- 
tions concerning  merchants'  accounts. 

A  bill  of  exchange  is  to  be  considered  as  a  simple  contract  debt 
in  a  course  of  administration,  which  an  executor  or  administrator 
cannot  discharge  before  debts  by  bond^  without  being  guilty  of  a  de- 
vastavit. If  a  merchant  in  London  draws  a  bill  of  exchange  on  his 
correspondent  in  Newcastle  (A),  in  favour  of  J.  S.,  and  the  bill  is 
refused,  and  J.  S.  dies  intestate,  his  administrator,  on  letters  of  admi- 
nistration taken  out  at  Durham,  cannot  bring  an  action  on  the  cus- 
tom of  merchants  against  the  drawer,  and  lay  the  same  in  London, 
because  a  bill  of  exchange  is  not  equal  to  a  bond  or  specialty,  which 
are  the  deceased's  goods  where  they  happen  to  be  at  his  death,  but 
18  a  simple  contract  which  follows  the  person  of  the  debtor,  and 
makes  bona  notabilia  where  the  debtor  resideSi  and  therefore  admi- 
nistration ought  to  be  taken  out  in  London. 

(«)  JtowvT.ilr/oiiyCarth.  3.  (A)  Murray  v.  EoMt  India   Company, 

(f)  Murray  ▼.  Eait  India   Company,  5  B.  &  A.  204. 

5  B.  &  A.  204.  (0  Chevely  v.  Bond,  Carth.  226. 

(y)  lb.  (k)  Yeomam  T.  Bradthaw,  Carth.  373. 


VOL.  I. 
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IL  Of  the  Capacity  of  the  contracting  Parties  to  a  3iU  of 
Exchange : — Corparatione^  p.  322;  Infant,  p.  324  ;  Feme 
Coverty  p.  324< ;  Agent,  p.  325  ;  Partners,  p.  327  ;  Spiri- 
tual Person,  p.  328. 

All  persons^  whether  merchants  or  not,  if  they  have  capacity  to 
contract^  may  be  parties  to  a  bill  of  exchange.  This  appears  from 
the  case  of  Sarsfield  y.  Witherby^  Carth.  82,  in  which  it  was  de- 
cided, that  the  act  of  drawing  a  bill  of  exchange  constituted  the 
drawer  a  merchant,  within  the  custom  of  merchants,  so  as  to  make 
him  responsible  to  the  holder  upon  non-payment. 

Corporations. — The  seneral  rule  is,  that  as  a  corporation  is  a 
body  politic  and  invisible,  it  can  only  speak  and  act  by  its  com^ 
mon  seal  (Q,  but  on  this  general  rule  many  exceptions  have  been 
grafted  (m)^  and  it  has  been  holden  (n),  that  assumpsit  will  lie  on  a 
bill  of  exchange  against  a  trading  corporation,  whose  power  of  draw- 
ing and  accepting  bilk  is  recognized  by  statute. 

The  Stat.  7  &  8  Vict.  c.  32,  s.  27,  continues  to  the  Bank  of  Engbuid 
the  privileges  given  or  recognized  by  the  stat.  3  &  4  Will.  IV. 
c.  98,  and  by  sect.  10  enacts,  that  from  and  after  the  passing  of  this 
act  no  person  other  than  a  banker,  who  on  the  6th  day  of  May,  1844, 
was  lawfully  issuing  his  own  bank  notes,  shall  make  or  issue  bank 
notes  in  any  part  of  the  United  Kingdom.  And  by  sect.  11,  from 
and  after  the  passing  of  this  act  it  shall  not  be  lawful  for  any 
banker  to  draw,  accept,  make,  or  issue  in  En^and  or  Wales,  any 
bill  of  exchange  or  promissory  note,  or  engagement  for  the  pay- 
ment of  money  payable  to  bearer  on  demand ;  or  to  borrow,  owe,  or 
take  up  in  England  or  Wales  any  sums  or  sum  of  money  on  bills 
or  notes  of  such  banker  payable  to  bearer  on  demand,  save  and 
except  that  it  shall  be  lawful  for  any  banker  who  was,  on  the  6th 
day  of  May,  1844,  carrying  on  the  business  of  a  banker  in  England 
or  Wales,  and  was  then  lawfully  issuing  in  England  or  Wales  his 
own  bank  notes,  under  the  authority  of  a  licence  to  that  effect,  to 
continue  to  issue  such  notes  to  the  extent  and  under  the  conditiiHis 
in  the  act  mentioned,  but  not  further  or  otherwise ;  and  the  right  of 
any  company  or  partnership  to  continue  to  issue  such  notes  sh^  not 
be  in  any  manner  prejudiced  or  affected  by  any  chanse  which  may 
hereafter  take  place  in  the  personal  composition  of  suda  company,  or 
partnership,  eitner  by  the  transfer  of  any  snares  or  share  therein,  or  by 
the  admission  of  any  new  partner  or  member  thereto,  or  by  the  retire- 
ment of  any  present  partner  or  member  therefrom  :  provided  always, 
that  it  shall  not  be  lawful  for  any  company  or  partnership,  now  con- 
sisting of  only  six  or  less  than  six  persons,  to  issue  bank  notes  at  any 

(0  See  Oibmm  t.  BoMt  India  Company,  5  B.  &  A.  204.    See  Brxmgkton  t.  Mam- 

5  Bingh.  N.  C.  269.  ehetter  Wattr  Works  Company,  3  B.  & 

(m)  See  ante,  p.  70.  A.  1. 
(fi)  Murray  v.  Batt  India  Company, 


BILLS  OF  EXCHANGE.  »2S 

timeafter  the  number  of  partners  therein  shall  exceed  six  in  the  whole. 
And  by  sect.  12,  if  any  banker  after  the  passing  of  the  act  becomes 
bankmpt,  or  ceases  to  act  as  a  banker,  or  discontinues  the  issue  of 
bank  notes,  he  is  disqualified  from  resuming  such  issue.  And  by 
sect.  26,  from  and  after  the  passing:  of  iJuckact,.  it  shaU  be  lawful  for 
any  society  or  company,  or  any  persons  in  partnership,  though 
exceeding  six  in  number,  carrying  on  business  of  banking  m  London 
or  within  sixty-five  miles  thereof  (o),  to  draw,  accept,  or  endorse 
bills  of  exch«4e.  not  being  nayabla  to  bearer  on  demand,  notwitt- 
standing  the  statute  3  &  4  Will..  IV.  c.  98,  or  any  other  statute. 

The  right  of  one  director  of  a  joint-stock  company  to  draw  a  bill 
upon  the  rest,  and  still  further  the  power  of  one  director  to  accept 
a  bill  for  himself  and  the  other  so  as  to  make  those  others  Uable, 
is  not  a  right  or  power  implied  by  law,  like  that  which  belongs  to 
one  member  of  an  ordinary  partnership  in  trade,  with  respect  to 
bins  drawn  and  accepted  for  the  purposes  of  the  trade ;  it  must 
depend  upon  the  powers  given  by  the  charter  or  deed  or  agreement 
under  which  the  company  is  established  and  constituted,  or  some 
other  agreement  between  the  parties,  whether  a  bill  so  drawn  or 
accepted  shall  or  shall  not  have  that  legal  effect  (p). 

By  tiie  act  for  the  regulation  of  joint-stock  companies  (stat.  7  &  8 
Vict.  c.  110,  s.  45)  it  is  enacted,  with  regard  to  bills  of  exchange 
and  promissory  notes  made,  accepted,  or  mdorsed  on  the  behalf  or 
account  of  any  company  within  the  provisions  of  that  act,  so  far  as 
relates  to  the  mode  of  making,  accepting,  or  indorsing  the  same,  and 
to  the  liability  of  any  such  company  thereon,  that  if  the  directors  of 
the  company  be  authorized  by  deed  of  settlement  or  bye-law  to  issue 
or  accept  bills  of  exchange  or  promissory  notes,  then  eveiy  such  bill 
of  exchange  or  promissory  note  shall  be  made  or  accepted,  as  the 
case  may  be,  by  and  in  the  names  of  two  of  the  directors  of  the 
company  on  whose  behalf  or  account  the  same  may  be  so  made  or 
accepted,  and  shall  be  by  such  directors  expressed  to  be  made  or 
accepted  by  them  on  behalf  of  such  company ;  and  that  every  such 
bill  of  exchange  and  promissory  note  so  made  or  accepted  as  afore- 
said shall  be  countersigned  by  the  secretary  or  other  af^iointed 
officer  of  the  company  in  whose  behalf  the  same  is  expressed  to  be 
made  or  accepted ;  and  that  every  bill  of  exchange  so  made  aa 
aforesaid,  or  received  by  or  on  behalf  of  the  company,  may  be 
indorsed  in  the  name  of  the  company  by  any  officer  autnorized  by 
deed  of  settlement  or  bye-law  in  that  behalf ;  and  that  every  such 
bill  of  exchange  or  promissory  note  so  made,  accepted,  or  indorsed 
as  aforesaid  shall,  immediately  after  the  making,  accepting,  or 
indorsing  of  the  same,  be  reported  to  the  proper  officer  of  the  com- 

(o)  Joint  stock  Bankfl  are  regulated  by  ment  of  court  in  Bramah  7.  Roberts,  3 

Stat.  7  Geo.  IV.  c  46,  stat.  3  &  4  Tict.  c.  Bingh.  N.  C.  972,  recognizing  ZHckinton 

111,  and  Stat.  7  &  8  Viet.  c.  113.  t.  Valpy,  10  B.  &  C.  128.    See  Bult  v. 

(p)  Per  Tindal,  C.  J.,  delivering  judg-  Morrell,  12  A.  &  E.  745. 
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pany  on  whose  behalf  the  same  shall  have  been  made,  accepted,  or 
mdorsed,  and  such  last-mentioned  officer  shall  enter  the  same  in 
proper  books  to  be  kept  for  that  purpose ;  and  that  if  any  such  bill 
of  exchange  or  promissory  note  be  not  so  reported  and  entered,  then 
the  officer,  by  whose  default  such  bill  or  note  shall  not  be  so 
reported  or  entered,  shall  be  liable  to  repay  to  the  company  the 
amount  which  the  company  shall  pay,  or  be  liable  to  pay,  in  respect 
of  such  bill  or  note :  provided  always,  that  nothing  herein  contained 
shall  be  deemed  to  make  any  such  secretary  or  officer  personally 
liable  upon  any  such  bill  of  exchange  or  promissory  note,  nor  be 
deemed  to  make  any  such  directors  personally  liable  thereon,  except 
BA  shareholders  of  the  company ;  and  that  every  such  company  on 
whose  behalf  or  account  any  bill  of  exchange  or  promissory  note 
shall  be  made,  accepted,  or  indorsed,  in  manner  and  form  afores^d, 
shall  and  may  sue  and  be  sued  thereon,  as  fully  and  effectually,  and 
in  the  same  manner,  as  in  the  case  of  any  contract  made  and  entered 
into  under  their  common  seal. 

Infant. — An  infant  cannot  bind  himself  by  a  bill  drawn  in  the 
course  of  trade  (9),  or  even  for  necessaries  (r).  But  infancy  is  a 
personal  privilege,  of  which  the  infant  alone  can  avail  himself. 
Hence  it  has  been  holden,  that  the  drawer  of  a  bill  of  exchange 
cannot  set  up  the  infancy  of  the  payee  and  indorser  as  a  defence  to 
the  action  {s).  In  like  manner  the  ciccmtor  of  a  bill  of  exchange 
cannot  set  up  the  infancy  {(),  or  the  bankruptcy  (t/),  of  the  drawer 
as  a  defence  to  an  action  brought  at  the  suit  of  the  indorsee.  So, 
though  a  note  given  by  a  wife  to  a  husband  is  void,  yet  if  it  is 
indorsed  over  by  the  husband,  as  between  him  and  the  indorsee,  it  is 
certainly  good  (jt).  And  if  a  bill  be  accepted  by  a  party  after  he  is 
of  full  age,  he  will  be  liable,  although  the  bill  was  drawn  on  him 
while  an  infant  (or). 

Feme  Covert. — A  feme  covert  cannot  bind  herself  by  drawing  a  bill 
of  exchange.  This  proposition  falls  within  the  general  rule  of  law, 
which  permits  married  women  to  avoid  all  contracts  made  by  them 
during  their  coverture.  To  this  rule  there  are  some  exceptions,  which 
are  stated  under  title  ''  Baron  and  Feme,^'  sect.  II.  ante^  p.  302. 
The  interest  in  a  bill  of  exchange  or  note  given  to  a  feme  covert,  vests 
in  her  husband,  and  he  must  indorse  it.  An  action  was  brought  by 
the  indorsee  against  the  maker  of  a  promissory  note  {y)  :  the  first 
count  of  the  declaration  was  upon  the  note,  to  which  were  added 
the  money  counts ;  it  appeared  that  the  note  had  been  given  by 
the  defendant  to  a  married  woman,  with  knowledge  of  her  covei> 

(9)  Williams  y.  W.  Harrison  and  IL  (i)  Taylor  v.  (^oker,  4  Esp.  N.  P.  C. 

Harrisonf  Carth.  160.  187 ;   and  per  Lord  Hardwieie,  in  Hafy 

(r)  Williamson  y.  Waits,  1  Campb.  552,  y.  Lane,  2  Atk.  181,  2,  S.  P. 

Sir  J.  Mansfield,  C.  J.  («)  Pitt  y.  Ch^fpehw,  8  M.  &  W.  616. 

(s)  Grey  y.  Cooper,  B.  R.  E.  22  Geo.  III.  (x)  Stevens  y.  Jackson,  4  Campb.  164. 

M.  S.  £^.  C,  more  fully  reported  3  Doug.  (y)  Barlow  y.  Bishop,  1  Easf  s  R.  432. 
65. 
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ture,  to  the  intent  that  she  should  indorse  it  to  the  plaintiff,  which 
was  done  accordingly,  in  payment  of  a  debt  which  she  owed  him  (in 
the  course  of  carrying  on  trade  in  her  own  name  with  the  consent 
of  her  husband).  The  plaintiff  had  dealt  with  her  as  a  feme  sole. 
It  was  holden,  that  the  property  in  the  note  vested  in  the  husband 
by  the  delivery  to  the  wife,  and  that  her  indorsement  did  not  trans- 
fer any  interest  to  the  plaintiff;  conseauently  he  was  not  entitled  to 
recover  on  the  special  count :  nor  on  the  money  counts,  because  no 
money  had  passed  between  the  plaintiff  and  defendant.  Where  a 
promissory  note  is  given  to  a  married  woman,  the  husband  may  sue 
on  it,  in  his  own  name  only  (^r),  and  then  a  debt  due  to  the  maker 
from  the  wife  dum  sola  cannot  be  set  off.  A  promissory  note  made 
payable  to  a  woman  who  is  married  at  the  time  of  the  making, 
passes  by  the  indorsement  of  the  husband  alone,  during  the  cover- 
ture (a). 

But  if  a  promissory  note  is  made  payable  to  a  married  woman, 
and  she  indorses  it  for  value  in  her  own  name  (&),  and  the  maker 
afterwards  promises  to  pay  it,  in  an  action  against  him  by  the 
indorsee,  it  will  be  presumed,  that  the  nominal  payee  had  authority 
from  her  husband  to  indorse  the  note  in  that  form,  and  the 
indorsement  will  be  considered  as  vesting  a  legal  title  to  the  not« 
in  the  plaintiff.  So  where  the  husband  called  on  the  defendant  for 
payment  of  a  debt  due  to  the  wife,  and  drew  a  bill,  which  was 
signed  by  his  wife  in  his  presence,  at  the  request  of,  and  accepted 
by,  the  defendant,  and  afterwards  indorsed  by  the  wife  :  the  hus- 
band having  obtained  value  from  the  plaintiff  to  whom  he  deli- 
vered the  bill ;  it  was  holden  (c),  that  they  might  recover  against 
the  defendant,  the  acceptor,  inasmuch  as  the  mdorsement  was  by 
the  authority  of  the  husband,  and  consequently  the  property  passed 
to  the  plaintiffs. 

Bill  of  exchange  payable  to  a  woman  dum  sola — she  afterwards 
marries,  and  then  the  bill  becomes  due  and  is  dishonoured :  the 
husband  may  sue  in  his  own  name  without  joining  the  wife,  for  the 
property  in  the  bill  and  the  right  of  transfer  is  vested  b^  the 
marriage  in  the  husband,  and  as  he  might  have  indorsed  it  m  his 
own  name,  so  he  may  sue  in  his  own  name  without  a  formal 
indorsement ;  for  a  bill  of  exchange  differs  in  this  respect  from 
other  choses  in  action,  that  the  right  of  action  is  vested  in  the 
indorsee,  who  may  sue  in  his  own  name  (d). 

Agent, — Bills  of  exchange  may  be  drawn,  accepted,  or  indorsed, 
by  means  of  the  agent  or  attorney  of  the  party.     An  agent  or 
attorney  for  this  purpose  may  be  constituted  by  parol,     in  such 
case  the  principal  is  said  to  draw,  accept,  or  indorse,  by  procura- 
cy) Burrough  t.  Mo89,  10  B.  &  C.  558.      7  Bingb.  565. 
{«)  Mown  T.  Morgan,  2  A.  &  E.  30.  (rf)  M*Neilage  v.  HoUoway,  1  B.  &  A. 

(b)  Coie$  y.Dmis,  I  Campb.  485.  218.    See  Gatert  t.  Mad^ley,  6  M.  &  W. 

(c)  Pretiwiek  and  another  v.  ManhaUf      423,  anttt  p.  312. 
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tion.     Agents  should  be  cautious  how  they  accept  bills  directed  to 
them  personally,  and  not  to  their  principals,  although  such  direc- 
tion describe  them  in  their  official  characters ;  for  in  such  case,  if 
they  accept  in  their  own  name,  they  will  become  personaUy  respon- 
sible ;   as  appears  from   the  following  case : — The  plaintiff  was 
indorsee  of  a  bill  of  exchange,   drawn  from  Scotland  upon  the 
defendant  in  these  words  (e)j  **'  At  thirty  days'  sight  pay  to  J.  S., 
or  order,  200Z.,  value  received  of  him,  and  place  the  same  to  account 
of  the  York  Buildings'  Company,  as  per  advice  from   Charles 
Mildmay.     To  Mr.  Humphrey  Bishop,  cashier  of  the  York  Build- 
ings' Company,   at  their  house  in  Winchester  Street,    London. 
Accepted  per  H.  Bishop.*"     The  bill  not  having  been  paid,  an 
action  was  brought  against  defendant  upon  his  acceptance  :  at  the 
trial  he  proved,   that  the  letter  of  advice  was  addressed  to  the 
company ;  and  that,  the  bill  having  been  brought  to  their  house, 
defendant  was  ordered  to  accept  it,  which  he  did  in  the  same 
manner  as  he  had  accepted  other  bills.     Page,  J.,  directed  the 
jury  to  find  for  the  plaintiff;  which  they  did  accordingly.      On 
motion  for  a  new  trial,  the  court  held  the  direction  right ;  ^'  for 
the  bill  on  the  face  of  it  imported  to  be  drawn  on  the  defendant, 
and  it  was  accepted  by  him  generally,  and  not  as  servant  to  the 
company,  to  whose  account  he  had  no  right  to  charge  it  until 
actual  payment  by  himself.      And  this  being  an  action   by  an 
indorsee,  it  would  be  of  dangerous  consequence  to  trade,  to  admit 
evidence  arising  from  extrinsic  circumstances — ^as  the   letter  of 
advice.     And  this  differed  widely  from  the  ease  of  a  bill  addressed 
to  the  master,  and  underwritten  by  the  servant :  where  undoubtedly 
the  servant  would  not  be  liable,  btU  his  acceptance  would  be  con- 
sidered as  the  act  of  the  master.    A  bill  of  exchange  is  a  contract 
by  the  custom  of  merchants,  and  the  whole  of  that  contract  must 
appear  in  writing.     In  this  case  there  was  nothing  in  writing  to 
bmd  the  company,   nor  could  anv  action  be  maintained   agamst 
them  upon  the  bill:    for  the  addition  of  cashier  to  defendant's 
name  was  only  to  denote  the  person  with  certainty ;  the  direction 
to  whose  account  to  place  it  was  for  the  use  of  the  drawee  only.^ 
Judgment  for  the  plaintiff.    One  who  covenants  for  himself  his  heirs^ 
&c.  under  his  own  hand  and  seal,  for  the  act  of  another,  shall  be 
personally  bound  by  his  covenant,  though  he  describe  himself  in  the 
deed  as  covenanting  for  and  on  the  part  and  behalf  oi  such  other 
person  (/).     Where  the  defendant,  m  the  absence  of  his  brother, 
who  was  liable  to  give  the  plaintiff  a  bill  for  goods  supplied,  signed 
it  in  his  own  name  ;  it  was  holden,  that  he  was  personally  liable, 
the  debt  of  a  third  person  being  a  sufficient  consideration  for  whidi 
a  party  may   bind  himself  by  bill,  and  the  consideration   need 
not  be  such  as  would  enable  the  plaintiff  to  sue  on  a  special  con- 
tract (g).     But  where  A.  entered  mto  and  signed  an  agreement  as 

(e)  Thomat  y,  BUhop,  Str.  955  ;    Ca.  (/)  Appletm  y.  J^tnAt,  5  East,  14B. 

Temp.  Hardw.  1,  8,  C,  Q)  Sowerbyy.  Bwtther,  2  Or.  &  M.  368. 


BILLS  OF  EXCHANGE. 


327 


agent  of  B.,  and  B.  shortly  afterwards  signed  it  with  the  words  '^  I 
hereby  sanction  this  agreement,  and  approve  of  A.'s  having  signed 
it  on  my  behalf;"  it  was  holden,  that  A.  was  not  personally 
liable  (A).  An  agent  to  a  country  bank,  to  whom  the  phuntiff  sent 
a  smn  of  money  in  order  to  procure  a  bill  upon  London,  drew  in 
his  own*  name,  for  the  amount  upon  the  firm  in  London,  the  two 
firms  being  the  same  :  it  was  holden  (t),  that  the  agent  was  liable 
as  drawer,  although  plaintiff  knew  that  he  was  agent,  and  supposed 
that  the  bill  was  drawn  by  him  as  such,  and  on  account  of  the 
country  bank,  to  which  the  agent  paid  over  the  money.  A  power 
of  attorney  (A),  authorizing  an  agent  to  demand,  sue  for,  recover, 
and  receive,  bv  all  lawful  ways  and  means  whatsoever,  all  monies, 
debts,  dues,  whatsoever,  and  to  give  sufficient  discharges,  does  not 
authorize  him  to  indorse  bilk  for  his  principal. 

Partnen, — ^By  the  custom  of  England  (Q,  where  there  are  joint 
tcaders,  and  one  of  them  accepts  a  bill  dniwn  on  them  for  himself 
and  partner^  such  acceptance  binds  all  the  partners,  if  it  concerns 
the  trade ;  otherwise,  if  it  concerns  the  acceptor  only,  in  a  separate 
and  distinct  interest.  The  implied  authority  of  one  partner  to  bind 
another  by  bills  of  exchange  is  bv  the  custom  and  law  of  merchants, 
and  is  confined  to  partnerahips,  for  the  purpose  of  trade ;  but  there 
18  no  custom  or  usage  that  attomies  shall  be  parties  to  negotiable 
instruments,  nor  is  it  necessary  for  the  purposes  of  their  business ; 
hence,  one  of  two  attomies  in  partnership  has  no  implied  authority 
to  bind  his  partner  by  a  note  in  the  name  of  the  firm,  though  given 
for  their  debt  (m).  The  authority  implied  by  law,  is  an  authority  to 
bind  the  firm  iu  the  name  of  the  partnership,  and  in  that  only : 
hence,  where  a  firm  consisted  of  J.  B.  and  C.  H.,  the  partnership 
name  being  '^  J.  B.'^  only,  and  G.  H.  accepted  a  bill  in  the  name  of 
^^  J.  B.  and  Co.,"  it  was  holden  that  J.  B.  was  not  bound  thereby  (n). 
If  a  bill  of  exchange  is  drawn  upon  a  firm,  and  one  of  the  partners 
aeoept  it  m  his  own  name,  this  acceptance  binds  the  partnei^hip  (o). 
So  if  A.,  B.,  and  C,  are  in  partnership,  and  A.  draws  a  promissory 
note,  by  which  he  promises  individually  to  pay  the  money,  and 
which  he  signs  with  his  own  name  only,  but  prefixing  to  his  signa- 
ture "/or  A.,  B.J  and  C,"  this  binds  the  whole  partnership  (;?). 
Where  there  are  several  partners,  it  is  competent  to  either  of  them, 
by  his  indorsement,  in  the  name  of  the  firm,  to  pass  their  interest 
in  the  bill  (q)  ;  and  such  indorsement  made  by  one  partner  for  the 


(A)  spittle  T.  Ltnender,  2  Brod.  & 
Biiig^  452. 

(0  XMAtMirv.Jbm>w,5M.&S.345. 

(k)  Mmrojf  T.  T%e  Stut  India  Com- 
jMNy,  5  B.  ft  A.  204 ;  recognked  in  Gold^ 
ttmu  T.  Tbtwy,  6  Bingh.  N.  C.  101 ;  and 
in  Dmia$9H  ▼.  Btan&f,  3  Scott's  N.  R. 
49;  2M.ftGr.721.  See  Attwood  y.  Mun- 
nbipi,  7  B.  ft  C.  278  ;  1  M.  ft  Ry.  66. 

(/)  PimhuifY.Ball.Sak,  126. 

(m)  Bedleyy.BahOHdffefZ Q.B.3ie; 


2  6.  ft  D.  483. 
(n)  Kirk  v.  SiurtOH,  9  M.  ft  W.  284. 

io)  Mttttm  V.  Bum9€jf,  1  Campb.  384. 
p  )  LordOalway  y.  Matthew,  1  Campb. 
403. 

{q)  Swan  v.  Steele,  7  East,  210 ;  recog- 
nized in  Vere  t.  Aehbyj  10  B.  ft  C.  296 ; 
Arden  t.  Sharpe  and  another,  2  Bsp.  N. 
P.  C.  524 ;  Welle  v.  Maeterman,  2  Bsp. 
N.  P.  C.  731. 
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satisfaction  of  his  separate  debt,  cannot  be  questioned  in  an  action 
by  the  indorsee  against  the  acceptor,  without  showing  that  the  in- 
dorsement was  at  the  time  unknown  to  or  unauthorized  by  the  other 
partner  (r).  Bnt  if  a  creditor  of  one  of  the  partners  collude  with 
him  to  take  security  for  his  individual  debt,  out  of  the  partnership 
funds,  knowing  at  the  time  that  it  is  without  the  consent  of  the 
other  partners,  it  is  fraudulent  and  void ;  but  if  it  be  taken  bona 
fide  without  such  knowledge  at  the  time,  no  subsequently  acquired 
knowledge  of  the  misconduct  of  the  partner,  in  giving  such  security, 
can  disaffirm  the  act.  If  a  bill  is  sent  into  circulation  after  the  dis- 
solution of  a  partnership  («),  all  the  partners  must  join  in  the  in- 
dorsement, and  one  by  putting  the  partnership  name  thereon  cannot 
bind  the  rest ;  for  the  moment  the  partnership  ceases,  the  partners 
become  distinct  persons ;  from  that  time  they  arc  tenants  in  com- 
mon of  the  partnership  property  undisposed  of.  In  like  manner, 
after  a  secret  act  of  bankruptcy  committed  by  one  of  t<iro  part- 
ners {t)y  the  other  cannot,  by  an  indorsement  in  the  name  of  the 
firm,  transfer  the  property  in  a  bill  which  belonged  to  the  firm 
before  the  bankruptcy ;  for  the  partnership  having  ceased  to  exist, 
the  solvent  partner  is  to  be  considered  as  tenant  in  common  with 
the  assignees  of  the  bankrupt  partner,  and  the  property  in  the  bill 
can  only  be  transferred  by  their  respective  indorsements.  Indorsee 
V.  Defendant  as  one  of  the  drawers  of  a  bill  of  exchange,  the  other 
drawers  having  become  bankrupts :  the  bill  was  drawn  in  the  firm 
of  ''  James  King  &  Co.''^  under  which  firm  the  defendant  and  his 
partners  had  traded ;  it  appeared  that  there  were  other  partner- 
ships carried  on  under  the  same  firm,  in  which  the  other  drawers 
were  concerned,  but  in  which  the  defendant  had  no  share ;  the  de- 
fendant offered  to  show  that  this  bill  was  not  drawn  on  account  of 
the  partnership  in  which  he  was  concerned,  but  on  account  of  one  of 
the  others,  and  that  he  knew  nothing  of  it :  Lord  Kent/on,  C.  J., 
was  of  opinion  that  the  defendant  was  nevertheless  liable :  he  had 
traded  with  the  other  persons  under  that  firm ;  any  persons  taking 
bills  under  it,  though  without  his  knowledge,  had  a  right  to  look  to 
him  for  payment  (u). 

Spiritual  Person, — To  assumpsit  by  the  indorsee  against  the 
indorser  of  a  bill  of  exchange,  the  defendant  pleaded,  that  the  bill 
was  made  and  indorsed  after  the  passing  of  the  stat.  57  Geo.  III. 
c.  99  (or),  which  restrained  spiritual  persons  from  being  occupied  in 
any  trade  or  dealing ;  that  the  plaintiffs  were  a  banking  company, 
(the  Northern  and  Central  Bank  of  England,)  of  which  certain  spi- 
ritual persons,  holding  benefices,  were  partners ;  that  the  trade  of  a 
banker  was  carried  on  by  the  said  partnership  for  the  profit  of  those 


i: 


r)  Ridley  v.  Taylor,  13  East.  175.  South  Carolina  Bat^i  ▼.  Cote,  8  B.  &  C. 

>)  Abel  V.  Sutton,  3  Esp.  N.  P.  C.  108,  427. 

Kenyon,  C.  J.  (or)  This  act  was  repealed  by  stat.  1  &  2 

(t)  Ranubottom  V.Lewie,  1  Campb.279.  Vict.  c.  106;  ss.  29  and  30  of  this  latter 

(tt)  Baker  v.  Charlton,  Peake's  N.  P.  C.  act  contain  the  prohibitions  now  in  torot 

80.     See  Aehby  v.  Vere,  10  B.  &  C.  296 ;  against  spiritual  persons  trading. 
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spiritual  persons,  as  well  as  others,  contrary  to  the  form  of  the 
statute  ;  it  was  holden  (y),  on  demurrer,  that  the  trade  of  a  banker 
was  within  the  meaning  of  the  statute,  and  consequently  that  the 
plea  was  good.  The  inconvenience  likely  to  arise  from  this  decision 
mduced  the  legislature  to  interpose ;  and  by  stat.  1  &  2  Vict.  c.  10, 
[20th  Feb.  1837]  certain  contracts,  by  banking  firms,  were  made 
yalidy  in  cases  of  associations  or  corporations  then  formed,  or  which 
might  be  formed  before  the  end  of  the  next  session  of  parliament, 
although  any  spiritual  person  might  be  partner.  And  now,  by  stat. 
4  &  5  Vict.  c.  14,  after  reciting  that  "  divers  associations  and  co- 
partnerships, consisting  of  more  than  six  members  or  shareholders, 
have  been  formed  for  the  purpose  of  carrying  on  the  business  of 
banking  and  other  trades  and  dealings  for  gain  and  profit,  and  were 
then  engaged  in  carrying  on  the  same,  by  means  of  boards  of  direc- 
tors or  managers,  committees,  or  other  officers,  acting  on  behalf  of 
all  the  members  or  shareholders  of  or  persons  otherwise  interested 
in  such  associations  or  co-partnerships ;  and  that  several  spiritual 
persons,  holding  dignities,  canonries,  benefices,  stipendiary  cura- 
cies, or  lectureships,  have  been  members  or  shareholders  of  or  other- 
wise interested  in  divers  of  such  associations  or  co-partnerships, 
and  that  it  was  expedient  to  render  legal  contracts  entered  into  by 
such  associations  or  co-partnerships,  although  the  same  may  now  be 
void,  by  reason  of  such  spiritual  persons  being  or  having  been  such 
members  or  shareholders ;  it  was  enacted,  that  no  such  association 
or  co-partnership  already  formed,  nor  any  contract,  either  as  be- 
tween the  members,  partners,  or  shareholders  composing  such  asso- 
ciation or  co-partnership  for  the  purpose  thereof,  or  as  between  such 
association  or  co-partnership  and  other  persons  heretofore  entered 
into,  or  which  shall  be  entered  into  by  any  such  association  or  co- 
partnership already  formed  or  hereailer  to  be  formed,  shall  be 
aeemed  to  be  illegal  or  void,  or  to  occasion  any  forfeiture  what- 
soever, by  reason  only  of  any  such  spiritual  persons  as  aforesaid 
being  or  having  been  a  member,  partner,  or  shareholder  of  or  other- 
wise interested  in  the  same  ;  but  all  such  associations  and  co-part- 
nerships shall  have  the  same  validity,  and  all  such  contracts  shall  be 
enforced  in  the  same  manner  to  all  intents  and  purposes  as  if  no 
such  spiritual  person  had  been  or  was  a  member,  partner,  or  share- 
holder of  or  interested  in  such  association  or  co-partnership  :  pro- 
vided always,  that  it  shall  not  be  lawful  for  any  spiritual  person 
holding  any  cathedral  preferment,  benefice,  curacy  or  lectureship, 
or  who  shall  be  licensed  or  allowed  to  perform  the  duties  of  any 
ecclesiastical  office,  to  act  as  a  director  or  managing  partner,  or  to 
carry  on  such  trade  or  dealing  as  aforesaid  in  person.'" 

(y)  HaU  ▼.  PrarUtUn,  3  M.  &  W.  259 
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III.  Of  the  Requisites  in  a  Bill  of  JExchange,  aud  herein  of  the 
Stamp,  p.  882  ;  Date,  p.  886  ;  Alteration  of  Bill,  p.  387 ; 
Of  the  Person  to  whom  the  Bill  is  made  Payable,  p,  339  ; 
Wards, "  or  Order,'" p.  340 ;  Cansideratum^p.  840 ;  Gamktg, 
p.  841;  CTncry,  j7.  842. 

In  order  to  prevent  any  mistake  in  the  manner  of  penning  this 
instrument,  (although  to  constitute  a  bill  of  exchange  there  is  not 
any  precise  form  required  (2r), )  a  foreign  and  inland  bill  of  exchange 
are  subjoined  in  the  proper  form  : — 

Foreign  Bill. 
London,  1st  January,  1841. 

Exchange  for  10,000  Livres  Toumoises. 

At  two  usances  (or  ^^  at  sight,"  or  ^^  — after  date**) 
pay  this  my  first  bill  of  exchange  (second  and  third  of  the  same 
tenor  and  date  not  paid,)  to  Messrs.  or  order, 

(«'  or  bearer/')  ten  thousand  Livres  Toumoises,  value  received  of 
them,  and  place  the  same  to  account  as  per  advice  from 

JAMES  OATLAND. 
To  Mr.  in  Paris, ) 

payable  at  ) 


Inland  Bill, 


cglOO 


London,  1st  January,  1841. 


At  sight  (or  '^  on  demand,**^  '^  at  days 

after  sight,**  "  at  after  date,**)  pay  to  Mr. 

or  order  ("  or  bearer"")  one  hundred  pounds,  for  value  received. 

SAMUEL  SKINNEE. 

To  Mr.  merchant  in  ) 

Bristol,  payable  at  3 

(jr)  Per  Oir.  Lord  Raym.  1397. 
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An  inBtrument  which  appears  on  common  observation  to  be  a  bill 
of  exchange  may  be  treated  as  such  (a),  although  words  be  introduced 
into  it  for  the  purpose  of  deception,  which  might  make  it  a  promis- 
sory note.  With  respect  to  these  bilk  of  exchange,  the  following 
rules  must  be  observed : — A  biU  of  exchange  must  fiot  puroort  to 
be  payable  out  of  a  particular  fund,  which  may  or  may  not  be  pro- 
ductive (5),  or  upon  an  event  which  may  not  happen ;  for  it  would 
perplex  the  commercial  transactions  of  mankind,  if  paper  securities 
were  issued  into  the  world  encumbered  with  conditions  and  con- 
tingencies, and  if  the  persons  to  whom  they  were  offered  in  negoti- 
ation were  obliged  to  mquire  at  what  time  these  uncertain  events 
would  probably  be  reduced  to  a  certainty.  The  following  cases  will 
illufltrate  this  positicii : — An  action  was  brought  by  payee  against 
drawer  of  a  written  instrument  in  these  words  (c) : — 

*^  Sev^i  weeks  after  the  date  pay  A.  B.  <f  oiU  of  W.  StewarcTs 
money  as  soon  as  you  receive  it^"* 

It  was  objected,  '^  that  it  was  payable  out  of  a  supposed  fund  at 
a  future  time,  which  was  uncertain,  and  might  or  might  not  happen." 
The  court  gave  judgment  for  the  defendant ;  and  de  Crref/y  C.  J., 
said,  that  the  instrument  or  writing  which  constituted  a  good  bill 
of  exchange,  according  to  the  law  and  custom  of  merchants,  was  not 
confined  to  any  certain  form  of  words,  yet  it  must  have  some 
essential  qualities,  without  which  it  was  not  a  bill  of  exchange;  it  must 
carry  with  it  a  personal  and  certain  credit  given  to  the  orawer,  not 
confined  to  credit  upon  any  thiny  or  fund;  that  the  payee  or  in- 
dorsee took  it  upon  no  particular  event  or  contingency,  except  the 
failure  of  the  general  credit  of  the  person  drawing  or  negotiating 
the  same.  So  where  the  instrument  declared  on  was,  ''  Pay  A.  B. 
one  month  after  date  £  on  account  of  the  freight  of  the  Veale 
Galley."  It  was  objected,  that  it  was  an  oriler  upon  a  particular 
fund,  and  on  this  ground,  Lee^  C.  J.,  ruled  it  not  to  be  a  bill  of 
exchange.  Banhwry  v.  Lissety  Str.  1212.  So  where  a  bill  was 
drawn  by  an  ofiicer  upon  his  acent,  requesting  him  to  pay  out  of  his 
growing  subsistence^  it  was  hoiden  {d)  not  to  be  good  because  the 
fund  was  uncertain.     So  a  request  to  J.  S.  to  pay  £  out  of 

the  monies  in  J.  S.'s  hands  (e),  belonging  to  the  proprietors  of  the 
Devonshire  mines,  was  hoiden  not  to  be  a  bill  of  exchange,  because 
it  was  uncertain  whether  the  fund  would  be  sufficient  to  pay 
it.     So  an  order  to  pay  money  out  of  the  fifth  payment,  when 

(a)  AUon  v.  Mawaon,  4  Campb.  115,  316;  Fort.  281,  8.  C;    MS.  Seijt.  HiU, 

OM§t  C.  J.  Tol.  32,  p.  1. 

{jk)  /MRiyT.  ArfeyLtfdlUyBi.  1361;  (e)  Jtnneff  ▼.  H^rU,  B.  R.  on  error 

8U9mu  T.HUlt  5  £ip.  N.  P.  C.247.  from  C.  B.  Str.  591,  and  more  faHj  re- 

(e)  Dawiet  and  miother  y.  Lord  de  ported  in  8  Mod.  265 ;  Lord  Rajm.  1361, 

Lorabu,  3  Wila.  207;  2  Bl.  R.  782,  S.  C.  and  11  Mod.  384,  Leadi's  edit. 

{d)  Joiiefyn  v.  Lacier,  10  Mod.  204, 
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it  should  become  due,  and  it  should  be  allowed  by  the  drawer  (/). 
The  same  principle  was  recognized  in  the  following  case,  althou^ 
the  instrument  was  holden  to  be  a  good  bill  of  exchange :  J.  S.,  on 
the  25th  of  May,  1724,  drew  a  biff  on  (g)  J.  N.,  and  directed  him, 
one  month  after  date  to  pay  A.  B.  or  order  £  as  his  quar- 

ter's half-pay,  from  24th  June,  1724,  to  25th  September  following. 
The  court  were  of  opinion  that  this  was  a  good  bill  of  exchange,  for  it 
was  not  payable  on  a  contingency  nor  out  of  a  particular  fund,  and 
was  made  payable  at  all  events ;  and  was  drawn  upon  the  general 
credit  of  the  drawer,  not  out  of  the  half-pay ;  for  it  was  payable  as 
soon  as  the  quarter  began  for  the  half-pay  mentioned  in  the  bill, 
which  was  not  to  be  due  till  three  months  after :  the  mention  of  the 
half-pay  was  only  by  way  of  direction  to  the  drawee,  how  he  should 
reimburse  himself. 

Of  the  Stamp. — A  bill  of  exchange  cannot  be  given  in  evi- 
dence (A),  nor  is  it  in  any  manner  available,  unless  it  be  duly 
stamped,  that  is,  not  only  with  a  stamp  of  the  proper  value,  but 
also  with  a  stamp  of  a  proper  denomination,  or  the  peculiar  stamp 
appropriated  to  this  species  of  instrument  by  the  legislature.  The 
enactment  of  stat.  31  Geo.  III.  c.  25,  s.  19,  that  no  bill,  draft,  or 
order,  &c.  shall  be  given  in  evidence,  or  available  in  law,  unless  the 
paper  is  lawfully  stamped,  is  incorpoi-ated  in  stat.  55  Geo.  III.  c. 
184,  s.  8  (t).  The  19th  section  of  this  act  prohibits  the  re-issuing 
a  bill  of  exchange  which  has  been  paid,  and  a  bill  issued  contrary  to 
such  prohibition  is  void  (ft). 

Notice  of  dishonour  of  a  bill  not  drawn  on  a  proper  stamp  is  not 
necessary  (0,  for  it  is  worth  nothing. 

The  amount  of  the  stamp  duties  on  bills  of  exchange  is  at  this 
time  (1845)  regulated  by  stat.  55  Geo.  III.  c.  184(1). 


Exemptions  from  Stamp  Duties. 

All  bills  of  exchange,  or  bank  post  bills,  issued  by  the  governor 
and  company  of  the  Bank  of  England.  All  bills,  orders,  remittance 
bills,  and  remittance  certificates,  drawn  by  commissioned  officers, 
masters  and  surgeons  in  the  navy,  or  by  any  commissioner  of  the 

(/)  Haydoch  v.  Lynch,  on  demurrer  to  (t)  Field  v.  Woodt,  7  A.  &  £.  114. 

declaration,  Lord  Raym.  1563.  {k)  Lazartu  v.  Cbtritf,  3   Q.  B.  459; 

ig)  MackleodT.  Snee,  Lord  Raym.  1481 ;  2  G.  &  D.  487. 

Str.  762,  and  11  Mod.  400,  Leach's  edit.  (I)  Cundy  t.  Marriott,  1  B.  &  Ad.  696. 

(A)  1  Bos.  &  Pul.  N.  R.  30. 


(1)  A  bill  payable  to  A.  B.  or  order  on  demand  is  not  a  bill  payable  to 
bearer  on  demand,  and  therefore  is  within  the  second  class  of  the  schedole 
requiring  the  lower  stamp.  Exp.  Robinson,  1  D.  &  Ch.  275,  questioning 
the  authority  of  Keates  v.  WMeldon,  8  B.  &  G.  7. 
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navy,  under  the  act  of  the  thirty-fifth  year  of  his  late  Majesty'^s 
reigDy  for  the  more  expeditious  payment  of  the  wages  and  pay  of  cer- 
tain officers  belonging  to  the  navy.  All  bills  drawn  pursuant  to  any 
former  act  of  parliament  by  the  commissioners  of  the  navy,  or  by  the 
commissioners  for  victualling  the  navy,  or  by  the  commissioners  for 
mana^ng  the  transport  service,  and  for  taking  care  of  sick  and 
wounded  seamen,  upon,  and  payable  by,  the  treasurer  of  the  navy  (m). 
All  drafts  or  orders  for  the  payment  of  any  sum  of  money  to  the 
bearer  on  demand,  and  drawn  upon  any  banker,  or  any  person  act- 
ing as  a  banker,  who  shall  reside,  or  transact  the  business  of  a 
banker,  within  fifteen  miles  of  the  place  where  such  drafts  or  orders 
shall  be  issued,  provided  such  place  shall  be  specified  in  such  drafts 
or  orders ;  and  provided  the  same  shall  bear  date  on  or  before  the 
day  on  which  the  same  shall  be  issued ;  and  provided  the  same  do 
not  direct  the  payment  to  be  made  by  bills  or  promissoir  notes  (n). 
3y  stat.  7  &  8  Vict.  c.  82,  s.  7,  the  promissory  notes  of  the  Bank 
of  England,  payable  to  bearer  on  demand  are  exempted  from  all 
stamp  duties. 

The  stamp  duty  is  imposed  upon  the  sum  actually  due  at  the 
time  of  taking  the  security,  and  not  upon  what  may  become  due  in 
future  for  the  use  of  the  money.  Hence  a  promissory  note  for  the 
payment  of  30Z.  at  three  months  after  date,  with  interest  from  the 
date,  requires  (o)  a  stamp  applicable  to  a  note  not  exceeding  30/.  So 
where  a  note  reserves  interest  from  a  day  prior  to  the  date,  a  stamp 
applicable  to  the  principal  (p)  sum  is  sufficient.  The  legislature 
having  in  contemplation  the  mistakes  which  might  arise  in  the  use 
of  stamps  of  an  improper  denomination,  has,  by  stat.  37  Geo.  IIL 
c.  136,  made  provision  for  those  mistakes ;  for,  by  the  fifth  sec- 
tion of  that  statute,  it  is  enacted,  that  bills  and  notes  made  after 
the  passing  this  act,  and  liable  to  a  stamp  duty  by  stat.  31  Geo.  III. 
c.  25,  if  stamped  with  a  stamp  of  a  diflrerent  denomination  than  is 
required  by  tne  last-mentioned  act,  may,  if  the  same  be  of  equal 
or  superior  value  to  the  stamp  required,  be  stamped  by  the  commis- 
sioners on  payment  of  the  auty  and  penalty ;  that  is,  by  sect. 
Qitk  of  the  37  Geo.  III.  c.  136,  the  penalty  of  forty  shillings,  if  the 
bill  or  note  is  produced  to  the  commissioners,  before  it  is  payable, 
and  ten  pounds,  if  so  produced  after  it  is  payable.  Since  this 
statute  of  37  Geo.  IIL  it  has  been  determined  (q)  that  a  promissory 
note,  drawn  before  the  37  Geo.  III.  c.  136,  upon  a  receipt  stamp 
of  equal  value  with  that  required  for  a  promissory  note,  is  not 
available  in  law.  The  act  of  37  Geo.  III.  c.  136,  is  a  clear  legisla- 
tive declaration,  that  it  is  not  sufficient,  that  a  certain  sum  of 
money  be  paid  on  the  instruments  which  are  the  subjects  of  taxa- 

m)  55  Geo.  III.  c.  184.  (p  )  WUla  v.  Noott,  4  Tyrw.  726. 

See  ttai.9  Geo.  IV.  c.  49,  s.  15.  {q)  Chamberlain  v.  Porter,  1  Bos.  & 

Pruetemg  ^.Ing,  4  B.  &  A.  204.  Pul.  N.  R.  30. 
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tion,  bnt  the  stamp  used  mnst  be  of  the  proper  denommstion  (r). 
Bj  Stat.  31  Oeo.  IIL  c.  25,  s.  19,  bills  aDd  notes  were  forbidden 
to  be  stamped  after  they  were  made.  This  provision  is  still  in  force. 
Stat.  35  Oeo.  III.  c.  63,  s.  14,  contains  a  similar  provision  as  to 
marine  assmnnces  (s). 

By  stat.  43  Oeo.  in.  c.  127,  s.  6,  it  is  enacted  that  every  in- 
strament  (Q,  matter,  or  thing,  although  stamped  or  impressed  with 
any  stamp  of  greater  value  than  the  stamp  required  by  law,  shall  be 
vaud  and  effectual,  provided  such  stamp  shall  be  of  the  denomination 
required  by  law  for  such  instrument,  &c. 

An  unstamped  bill,  or  one  improperly  stamped,  cannot  be  read  to 
the  jury  (u)  as  evidence  of  the  contract,  or  any  part  of  it,  in  respect 
of  which  the  plaintiff  sues. 

Where  partners  resident  in  Ii*eland  signed  and  indorsed  a  copper- 
plate impressicHi  of  a  bill  of  exchange,  leaving  blanks  for  the  date,  som, 
time  when  payable,  and  name  of  the  drawee,  and  transmitted  it  to 

B.  in  England  for  his  use,  who  filled  up  the  blanks  and  negotiated' 
it ;  held,  that  this  was  to  be  considered  a  bill  of  exchange  by  rela- 
tion from  the  time  of  the  signing  and  indorsing  in  Ireland,  and 
consequently  that  an  English  stamp  vrau»  not  necessary  (x).  But 
where  a  bkuok  acceptance  was,  written  on  a  stamped  pi^r,  which 
afterwards  was  filled  up  and  became  a  bill  of  exchange,  it  was 
holden  that  the  bill  could  not  be  considered  as  existing  by  relation 
from  the  time  of  acceptance  (y).  A  bill  of  exchange  {z)  drawn  in 
England  upon  a  person  abroad,  but  accepted  by  nim,  payable  in 
England,  is  an  inland  bill,  and  requires  a  stamp  as  such.  Indorsee 
of  a  bill  of  exchange,  against  the  acceptor  (a)  :  it  appeared  at  the 
trial,  that  the  bill,  which  was  drawn  on  a  proper  stamp,  was 
originally  dated  on  the  2nd  of  September,  1793,  payable  twenty^ne 
days  after  date ;  and,  while  it  continued  in  the  hands  of  the  drawer, 
it  was  altered  with  the  consent  of  the  acceptor,  to  be  made  payable 
fifty-one  days  after  date,  and  afterwards  with  the  like  consent  was 
again  restored  to  twenty-one  days  after  date,  and  the  date  brought 
forward  from  the  2nd  to  the  14th  of  September.  This  last  altera^ 
tion  was  made  on  the  30th  of  September,  the  bill  being  then  over 
due  according  to  the  original  tenor  of  it ;  after  these  alterations,  it 
was  negotiated,  and  came  into  the  hands  of  plaintiff.   Lord  Kenyon^ 

C.  J.,  nonsuited  the  plaintiff;  and,  on  a  motion  to  set  aside  the  non- 

(r)  Per  Sir  /.  Um»/Uld^  C.  J.,  deliver-  1  Damon  &  Uoyd,  83. 
ing  the  opinion  of  the  court  in  Chamber^  {x)  Snaith  v.  Mingay,  1  M.  &  S.  87,r8- 

loSi  V.  Porter,  1  Bos.  &  PuL  N.  R.  33.  cognized  by  Parke,  J.,  Holdiworth  t.  jETioi* 

(«)  The  stamp    duties  on  marine  as-  ter,  10  B.  &  C.  456. 
snranoes  are  now  regulated  by  stat.  7  &  8  (y)  AWdktmu  v.  Skiumtr^  12  A.  ft  B. 

Vict.  c.  21.  763 ;  4  P.  &  D.  358. 

(t)  See  Forr  t.  Price,  1  East's  R.  55,  (r)  Amner  v.  Clark,  2  Cr.  M.  &  R.  468  ; 

and  Teoflor  v.  Hague,  2  East's  R.  414.  1  Gale,  191. 

(«)  Jardme  v.  Payne,  1  B.  &  Ad.  663,  (a)  Bowman  y.  Niekol,  5  T.  R.  537. 

in  effect  overruling  Biehop  v.  Chambre, 
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suit,  the  court  were  clearly  of  opinion^  that  the  nonsuit  was  proper ; 
for  that,  at  the  time  when  the  last  alteration  was  made,  the  operar 
tioa  of  the  bill,  as  it  originally  stood,  was  quite  spent ;  that  it  was  a 
new  and  distinct  transaction  between  the  parties ;  and  thai  there- 
faare  there  ought  to  haoe  been  a  new  stamp.     The  plaintiff  declared 
as  indorsee  of  a  bill  of  exchan^  against  the  acceptor  (i),  and  it 
appeared  that  the  bill  in  question,  which  was  drawn  by  Giles  and 
Co.,  on  the  Srd  of  June,  1807,  payable  to  their  own  order,  and 
accepted  by  the  defendant  at  three  months'  date,  was  exchanged 
by  hm  with  Giles  and  Co.,  for  their  acceptance  of  a  bill  drawn  by 
the  defendant  for  the  same  sum  at  eighty-five  days,  payable  to  his 
order,  the  object  being  that  Giles  and  Co.  should  put  the  defendant 
in  cash  before  his  acceptance  became  due.     On  the  23rd  of  June, 
before  Gfles  and  Co.,  or  the  defendant  had  passed  ihe  respective 
securities  to  any  other  person,  it  was  agreed  to  procrastinate  the 
payment  of  the  bills  by  post-dating  them  the  23d  of  June,  instead 
of  the  Srd.     The  court  were  of  opinion,  that  the  alteration  ren- 
dered a  new  stamp  necessary ;  observing  that  the  delivery  of  the 
bill  by  the  drawer  to  the  acceptor,  and  the  redelivery  of  it  for  a 
valuable  consideration,  such  as  the  exchange  of  acceptances,  has 
been  held  to  be,  since  Cowley  v.  Dunlop^l  T.  R.  565,  a  nego- 
tiation of  the  bill ;  that  the  several  drawers  were  mutual  purchasers 
of  each  others  acceptances ;  and,  as  the  alteration  was  made  while 
the  bill  was  in  this  course  of  negotiation,  and  after  it  had  continued 
so  twenty  days,  (during  which  time  it  was  in  the  power  of  the 
drawer  and  payee  to  have  passed  it  to  any  third  person,)  it  was  in 
effect  drawing  a  new  bill.     So  where  a  promissory  note,  payable  by 
the  defendant  to  the  plaintiff  or  order  (c),  was  originally  expressed 
to  be^br  value  reeeivedy  but  the  day  after  it  had  been  siflned  and  de- 
livered by  defendant  to  plaintiff,  it  was  by  consent  of  the  parties 
altered,  by  the  addition  of  the  words /or  the  goodwill  of  the  lease 
and  trade  of  Mr.  F.  K,  deceased;  it  was  holden,  that  as  ihe  alteration 
was  material,  as  well  because  it  was  evidence  of  a  fact  which,  if  ne- 
cessary to  be  inquired  into,  must  otherwise  have  been  proved  by  dif- 
ferent  evidence,  as  alsobecause  it  pointed  out  the  particular  consi- 
deration for  the  note,  and  put  the  holder  upon  inquiring,  whether 
that  consideration  had  passed,  and  as  such  alteration  was  made  after 
the  note  had  issued,  a  new  stamp  was  necessary.    An  alteration, 
made  with  the  assent  of  the  defendant,  the  acceptor,  and  before  the 
bill  was  ne;otiated,  has  been  holden  (d)  not  to  be  a  re-issuing,  so  as 
to  require  a  fresh  stamp.     So  where,  after  issuing  of  a  joint  and 
several  note,  the  name  of  a  third  party  was  added,  with  consent  of  all 
parties,  as  an  additional  surety  (e).     An  objection,  on  the  ground  of 

{h)  CardweU  ▼.  Martin,  9  East,  190.  ((2)  Leyiarif  v.  Aslifbrd^  12  Moore, 

See  alio  Bathe  v.  Taylor,  15  East,  412,  281.  4^^ 

S.  P.  (e)  Cation  t.  Simpton,  3  Ner.  &  P. 

(c)  KmU  y.  WUlumt,  10  East,  431.  248 ;  8  A.  &  E.  136. 
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the  insufficiency  of  the  stamp,  cannot  be  taken  after  payment  of 
money  into  court  (/). 

Omigsian  of  Date. — ^Regularly,  every  bill  of  exchange  ought  to 
be  dated :  but  in  the  following  cases,  where  the  day  of  the  date 
was  omitted  in  the  declaration,  the  court  said  they  would  intend 
the  bill  to  bear  date  on  the  day  when  it  was  made.  A  date  is  not 
of  the  substance  of  a  deed,  for  if  it  want  a  date,  or  have  a  false  or 
impossible  date,  as  the  30th  of  February,  yet  the  deed  is  sood  (a). 
Case  on  a  foreign  bill  of  exchange  payable  at  double  usance  nrom  me 
date  (A),  and  it  was  alleged  that  the  party  beyond  the  sea  drew  the 
bill  on  a  certain  day,  and  that  the  same  was  presented  to  and 
accepted  by  the  defendant.  Exception,  that  the  date  of  the  bill 
was  not  set  forth.  The  court  said,  that  they  would  intend  the  biD 
dated  at  the  time  of  drawing  it.  Judgment  for  plaintiff.  So  where, 
in  the  first  count  of  the  declaration,  it  was  stated  (t),  that  the  de- 
fendant heretofore,  to  wit,  on  the  15  th  day  of  September,  1800, 
drew  a  bill  of  exchange,  bearing  date  the  day  and  year  aforesaid, 
payable  two  months  after  date.  The  second  count  stated,  that  the 
defendant  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
drew  a  certain  bill  of  exchange,  payable  two  months  aft;er  date.  On 
writ  of  error,  aft^er  judgment  by  default,  it  was  objected,  that  the 
second  count  could  not  be  sustained,  because  the  date  of  the  bill  was 
not  stated :  that  although,  in  De  la  Courtier  v.  Bellamy^  the  court 
held,  that  it  might  be  intended  that  the  date  of  the  biU  was  the  day 
of  the  drawing,  yet  there  the  day  of  drawing  was  expressly  stated ; 
whereas  in  this  case  it  was  to  be  collected  only  from  words  of  refer- 
ence to  the  first  count,  in  which  the  day  of  drawing  was  laid  under 
a  ^Ho  wit."  But  the  court  were  of  opinion,  that  this  case  was  not 
distinguishable  from  De  la  Courtier  v,  Bellamy^  and  that  they  might 
well  intend  the  date  to  have  been  the  day  of  drawing  stated  in  the 
first  count.  The  defendant,  on  the  4th  May,  1810,  drew  a  bill  of 
exchange,  which  he  dated  on  the  11th  May,  1810,  payable  sixty-five 
days  after  date,  and  delivered  it  to  the  payee,  who,  after  indorsing  it 
for  a  valuable  consideration  to  the  plaintiff  on  the  fifth  of  May^ 
died  on  the  same  day.  It  was  holden,  that  the  plaintiff  was  entitled 
through  this  indorsement  to  recover  against  the  drawer  (k).  In  an 
action  by  the  payee  against  the  maker  of  a  promissory  note,  dated 
the  28th  of  June,  1837,  the  plaintiff  in  his  particulars  gave  credit 
for  the  payment  of  three  years'  interest  on  account.  It  appeared 
that  the  note  was  made  in  1839  ;  it  was  holden  that  the  bill  of  par- 
ticulars had  reference  to  the  date  of  the  note,  and  therefore  that  the 
interest  became  payable  from  the  year  1837,  and  not  from  the  year 

(/)  Ttraelv.  Btff|;amtii,3  Campb.  40.  ber,  in  error,  3  Bos.  &  Pal.  173 ;   OUe$ 

ig)  GoddartVt  ca«e,  2  Co.  5,  a.  v.  Bonmej  6  M.  &  S.  73»  S.  P.  on  de- 

(h)  De  la  Courtier  v.  Bellamy,  2  Show.  murrer. 
422.  C*)  Ptumore  v.  North,  13  East,  517. 

(f )  Hague  v.  Frenchj  Exchequer  Cham- 
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18899  when  the  note  was  actually  made  (/).  In  the  case  of  a  bill 
dated  on  a  Sunday  (tn),  the  court,  in  the  absence  of  evidence,  would 
not  presume  the  acceptance  to  have  been  written  on  that  day ;  and 
even  if  it  had,  such  an  act  would  not  be  an  act  of  ordinary  calling 
within  Stat.  29  Car.  II.  c.  7. 

Alteration  of  BUI. — A  bill  of  et  change  was  drawn  on  defendant 
on  the  26th  March,  1788,  payable  three  months  after  date  to 
J.  S.  and  accepted  by  defendant  (n).  After  acceptance^  and  while 
the  bill  remained  in  the  hands  of  J.  S.  the  payee,  the  date  of  the 
bill  was  altered  by  some  person  unknown,  from  the  26th  March, 
1788,  to  the  20th  March,  1788,  without  the  authority  or  privity 
of  defendant :  J.  S.  the  payee,  afterwards  indorsed  the  bill  so  altered 
to  the  plainti&  for  a  valuable  consideration.  It  did  not  appear 
that  plainti£&  knew  of  the  alteration  at  the  time  when  the  bill  was 
indorsed  to  them.  Payment  having  been  refused,  plainti&  sued 
the  defendant  as  acceptor.  The  declaration  contained  two  special 
counts,  one  on  a  bill  dated  the  20th  March,  1788,  the  other  on  a 
bill  dated  the  26th  March,  1788,  and  the  money  counts.  Special 
verdict.  The  case  was  argued  twice  in  B.  R.,  after  which  the 
court  {Buller^  J.,  dissentient,)  gave  judgment  for  defendant,  on  the 
ground  that  the  alteration  of  the  instrument  had  avoided  it.  So 
if  the  word  "date"  be  inserted,  instead  of  the  word  "sight"  (o). 
So  where  a  bill(p)  having  been  accepted  generally,  the  drawer, 
without  the  consent  of  the  acceptor,  added  the  words  "  payable  at 
Mr.  B.'s,  Chiswell  Street."  But  a  mere  correction  of  a  mistake, 
as  by  inserting  the  words  "or  order,"  in  furtherance  of  the  inten- 
tion of  the  parties,  will  not  vitiate  the  bill  {q).  So  where  two 
Eersons  being  jointly  indebted  to  another,  agreed  to  give  him  a 
iQ  of  exchange,  to  oe  drawn  by  one  of  the  debtors,  and  accepted 
by  the  other,  instead  of  which  they  sent  him  a  promissory  note, 
made  by  the  one  and  indorsed  by  the  other,  which  he  immediately 
returned  to  be  altered  into  a  bill  of  exchange,  which  was  done 
accordinglv :  it  was  holden,  that  such  alteration,  only  fulfilling  the 
terms  of  the  aCTeement,  might  be  considered  as  the  correction  of  a 
■listake,  and  did  not  render  a  new  stamp  necessary,  the  instrument 
never  having  been  negotiated  as  a  promissory  note(r).  So  if 
the  alteration  be  not  in  the  time  of  payment,  sum,  &c.  or  other 
material  part,  the  bill  will  not  be  affected  by  it.     Hence,  writing 


(0  Ckeeihamy.8iwrtm>ani,nyLSi^. 
515. 

(»)  Beghie  ▼.  Levi,  1  Cr.  &  J.  180. 

f»)  MaMieremdothen\. Miller, ^T,VL 
320,  BfBnnad  on  error  in  Exchequer  Cham- 
ber, 2  H.  Bl.  141 ;  recognized  in  Powel 
▼.  Dwett,  15  Bait,  32,  where  Le  BUme,  J., 
Myt,  "  that  the  deciaion  in  Maeter  y, 
MUier  waa  not  confined  to  negotiable  in- 
atnimenta;"  and  the  ease  of  Powell  ▼. 
Dhfeti,  hai  been  tince  acted  on  in  Ikarid- 
eem  ▼.  Cooper,  11  M.  &  W.  778, 803. 

VOL.  I. 


(o)  Long  v.  Moore,  Kenyom,  C.  J., 
3  Esp.  N.  P.  C.  155. 

(p)  Cowie  and  another  v.  Haieail,  4  B. 
&  A.  197.  See  also  Deehrow  v.  Weather^ 
^,  6  C.  &  P.  758. 

(jq)  Kerehaw  y.  Cox,  Le  Blane,  J., 
3  Esp.  N.  P.  C.  246 ;  Brutt  ▼.  Picard, 

I  Ry.  &  Moo.  37 ;  Byrom  y.  Tkompeon, 

II  A.  &  E.  31  i  3  P.  &  D.  71,  S.  P. 

(r)  Webber  y.  Maddoeke,  3  Campb.  1. 
See  Cole  y.  Parkin,  12  East,  471. 


I 

[ 
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on  the  bill  the  place  where  it  was  to  be  paid,  before  the  bill  was 
negotiated,  at  the  request  of  the  payee,  bas  been  holden  not  to 
destroy  the  yalidity  of  the  bill  («).  Where  the  acceptor  had  made 
the  bill  payable  at  his  own  house,  and  some  time  after  delivery  to 
payee,  at  the  request  of  payee,  altered  the  place  of  payment  to  a 
banker's ;  it  was  nolden  {t)  to  be  immaterial.  But  an  alteration 
of  a  general  acceptance,  by  the  addition  of  a  place  of  payment, 
discharges  (u)  the  acceptor,  if  made  without  his  privity.  Thus,  in 
an  action  by  indorsee  against  acceptor  of  a  bill,  (not  stated  to  be 
payable  at  any  particular  place,)  it  is  a  good  defence,  under  a  plea 
that  the  defendant  did  not  accept  the  bill  declared  on,  that  after  he 
had  accepted  it  generally,  it  was  altered  without  his  knowledge,  by 
the  addition  of  a  memorandum  making  it  payable  at  a  banker  s  (x). 
Three  persons  joined  as  drawer,  acceptor,  and  first  indorser,  in 
making  an  accommodation  bill ;  and  it  was  afterwards  issued  for 
value  to  J.  S.  Previously  to  its  being  issued,  its  date  had  he&i 
altered :  it  was  holden,  that  the  acceptor,  having  assented  to  the 
alteration  when  he  was  informed  of  it,  it  was  no  answer  to  an 
action  on  the  bill  against  him,  that  the  bill  had  been  so  altered 
without  the  consent  of  the  drawer  and  first  indorser,  and  that  a 
fresh  stamp  was  not  necessary  in  conseouence  of  such  alteration, 
the  bill  having  been  altered  before  it  was  issued  in  point  of  law.  An 
accommodation  biU  is  not  issued  until  it  is  in  the  hands  of  some 
person  who  is  entitled  to  treat  it  as  a  security  available  in  law  (y). 

(f)  TVqfp  V.  Spearman,  Kenyan,  C.  J.,  Moeeley,  Lyndhwret,  C.  B.,  1  M.  &  Bob. 

3  Esp.  N.  P.  C.  57;  Jaeobe  ▼.  Hart,  439|  n.,  S.  P.,  recognizmg  MaeuUoek  r. 
2  Stark.  N.  P.  C.  45  ;  Lord  BUen&artmgh,  Haydon,  By.  &  Moo.  N.  P.  C.  362» 
C.  J.,  6  M.  &  S.  142,  S.  P. ;  Stevene  ▼.  Abbott,  C.  J. 

Lloyd,  1  M.  &  Malk.  292.  (x)  Cah)ert  v.  Baktr,  4  M.  &  W.  417. 

(/)  Walter  ▼.  CnbUy,  2  Cr.  &  M.  151 ;      (2)  See  Crotty  ▼.  Hodgee,  4  M.  &  Or.  561  ; 

4  Tyrw.  87.  5  Scott's  N.  E.  221. 

(if)  Deebrouie  ▼.  Wetherby,   1   M.  &  (y)  Downoi  ▼.  Bichttrd9Qm,  5  B.  &  A. 

Bob.   438,    Tmdal,  C.  J.  ;     Taylor   v.      674. 


(2)  The  authority  of  this  case  has  been  much  weakened  by  the  judgma[kt 
of  Parke,  B.,  in  Maton  v.  Bradley,  1 1  M.  &  W.  594,  where  he  says,  "  I 
do  not  think  that  case  {Calvert  v.  Baker)  can  be  supported,  where  the  alter- 
ation is  not  such  as  to  cause  a  variance  between  the  statement  in  the  dedsr 
ration  and  the  instrument  when  produced,  or  to  raise  an  objection  to  the 
stamp  on  the  document :  it  is  onl^  applicable  where  the  alteration  is  such 
as  to  put  an  end  to  existing  liabilities.  The  court  do  not  appear,  in  decid- 
ing that  case,  to  have  adverted  to  the  circumstance,  that  the  alteration  in 
the  bill  sued  on  was  not  such  as  to  require  a  new  stamp."  In  the  subse- 
quent case  of  Dandson  v.  Cooper,  11  M.  &  W.  786,  Parke,  B.,  said  ''that 
idl  that  the  court  must  be  considered  as  having  decided  in  Calvert  v.  Baker 
is,  that  an  alteration  in  an  instrument  may  be  objected  to  on  non  assumpsit, 
when  its  efPect  is  to  make  it  a  different  instrument,  so  as  to  render  a  new 
stamp  necessary."  See  also  Hemming  v.  Trenery,  9  A.  &  £.  926 ;  1  P.  & 
D.  661,  ante,  p.  123. 
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But  in  all  these  cases  it  lies  on  the  plaintiff  to  show  that  the  altera- 
tion was  made  previous  to  the  note  being  issued  (z) ;  and  where  an 
alteration  aopears  upon  the  face  of  a  bill,  the  purty  producing  it 
must  show  that  the  alteration  was  made  with  consent  of  parties,  or 
before  issuing  the  bill  (a).  Where  the  words  ^'  or  order  had  been 
substituted  for  '^  or  other,"  and  the  attesting  witness,  who  had  pre- 
pared the  note,  stated  that  he  could  not  say  whether  the  alteration 
was  in  his  handwriting  or  not,  but  that  he  ought  to  have  drawn  the 
note  originally  with  the  words  "  or  order ,^  and  it  appeared  that  the 
defendant  had  paid  two  years^  interest  on  the  note ;  this  was  holden 
to  be  reasonable  evidence,  from  which  it  might  be  inferred  that  the 
alteration  had  taken  place  with  the  defendant's  consent  (&).  If, 
upon  a  bill  being  presented  for  acceptance,  the  drawee  alters  it  as 
to  the  time  of  payment,  and  accepts  it  so  altered ;  although  the 
drawer  and  indorser  are  thereby  discharged ;  yet  if  the  liolder 
acquiesces  in  such  alteration  and  acceptance,  the  bill  will  be  good  as 
between  the  holder  and  acceptor  (c).  But  if,  after  a  bill  has  been 
drawn  and  indorsed,  and  before  it  is  accepted,  the  drawee  alter  it 
by  postponing  the  time  of  payment,  it  renaers  the  bill  void  (d).  So 
where  a  bill  was  delivered  by  the  drawee  to  the  payee,  and  after- 
wards its  date  was  altered  by  an  agreement  between  the  payee  and 
drawee  before  acceptance,  in  an  action  by  payee  against  acceptor,  it 
was  holden  void  (e)  under  the  stamp  laws,  K>r  it  was  negotiated  when 
delivered  by  the  drawee  to  payee.  But  where  drawer  sued  acceptor 
upon  a  bill  and  failed,  in  consequence  of  having  altered  the  bill  in  a 
material  part,  he  may  still  recover  on  the  counts  on  the  original 
consideration  (/).  A  cancellation  by  a  third  person,  through  mis- 
take, of  an  acceptance,  will  not  avoid  the  bill  Q). 

Of  the  Person  to  whom  the  Bill  is  made  Payable. — Regularly  a 
bin  of  exchange  ought  to  be  made  payable  to  a  real  person  ;  but  if 
it  be  drawn  payable  to  a  fictitious  payee  or  order,  and  indorsed  in 
his  name,  by  concert  between  the  drawer  and  acceptor ^  it  will  be  con- 
sidered as  a  bill  payable  to  bearer,  and  may  be  declared  on  as  such 
in  an  action  by  an  innocent  indorsee  for  a  valuable  consideration 
agMnst  the  drawer ;  Collis  and  others  v.  JSmett^  1  H.  Bl.  313 :  or 
against  the  acceptor ;  Gibson  and  another  v.  Minet  and  another^ 

1  H.  Bl.  569.  But  see  contr.  the  opinions  of  Eyre^  C.  J.,  and 
Heathy  J.,  1  H.  Bl.  p.  698,  625,  with  whom  Lord  Thurlow,  Ch., 
concuired.     But  if  the  circumstance  of  the  payee  being  a  fictitious 

{z)  Jokmmm  ▼.  Dmke  qf  Marlborough,      890 ;  3  Scott's  N.  R.  257. 

2  Staik.  313.  (e)  Paion  v.  WMer,  1  Taunt.  420. 

(a)  Per  Bert,  C.  J.,   in   Henman  v.  (d)  OuthwaiU  ▼.  Ltmihf,  4  Campb. 
JMekimmm,  5  Bingh.  184 ;  see  also  Bishop      179. 

▼.  Chmmkrt,  1  11.  &  Malk.  116;  Knight  {e)  Walton  y.  HagHngt,  4  Campb.  223. 

▼.  Oamenti,  8  A.  &  E.  215 ;  3  Ner.  &  P.  (/)  Atkinson  v.  Hawdon,  2  A.  &  E. 

375  ;  a^ord  t.  Pttrker,  2  M.  &  Gr.  909 ;  628. 

a  Seotf  s  N.  B.  233.  {g)  Raper  ▼.  Biribeck,  15  East,   17. 

(b)  CariM  ▼.  ThttenaJl,  2  M.  &  Gr.  See  Novslli  v.  Roni,  2  B.  &  Ad.  757. 

2  2 
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person  is  unknown  to  the  acceptor  (A),  he  cannot  be  declared 
aeainst  on  the  bill,  either  as  a  bill  payable  to  bearer,  or  to  the  order 
of  the  drawer.  Where  the  drawer  subscribed  himsdif  as  Thomas 
Wilson,  when  his  name  was  Thomas  Wilson  Richardson ;  it  was 
holden  (i),  that  he  was  not  to  be  esteemed  to  have  committed  a  for- 
gery, unless  it  were  proved  that  the  omission  of  his  surname  was  for 
purposes  of  fraud. 

Wards,  "  or  Order.** — The  negotiability  pf  a  bill  of  exchange 
depends  on  its  being  made  payable  to  A.  or  order,  or  to  A/s  order, 
or  to  A.  or  bearer.  See  post,  on  the  transfer  of  bills  of  exchange. 
A  bill  payable  to  A.^s  order  is  the  same  as  if  it  were  made  payable 
to  A.  or  order  (A),  and  may  be  declared  on,  without  alleging  that 
A.  did  not  make  any  order  for  the  payment  of  the  bill  to  any  other 
person  (Q.  In  Hill  v.  Lewis,  Salk.  138,  exception  was  taken  that 
a  bill  was  payable  to  defendant  onlv,  without  the  words,  *'*'  or  his 
order,"  and  therefore  not  assignable  by  the  indorsement ;  and  Holt, 
G.  J.,  agreed  that  the  indorsement  of  this  bill  did  not  make  him 
that  drew  the  biU  chargeable  to  the  indorsee ;  for  the  words  '^  or 
his  order,"  give  authority  to  the  plaintiff  {m)  to  assign  it  by  indorse- 
ment ;  and  it  is  an  agreement  by  the  first  drawer  that  he  would 
answer  it  to  the  assignee ;  but  the  indorsement  of  a  bill  which  has 
not  the  words,  ^^  or  his  order,"  is  good,  or  of  thelsame  effect  between 
the  indorser  and  the  indorsee,  to  make  the  indorser  chargeable  to 
the  indorsee. 

^'  ValtLe  received** — The  essence  of  a  bill  of  exchange  is,  that  it 
is  negotiable  or  payable  to  order,  and  that  it  is  payable  generally, 
not  out  of  a  particular  fund.  It  is  not  essentially  necessary  to  in- 
sert the  words  "  value  received^  (n). 

A  bill  of  exchange  ia  presumed  to  be  made  upon  a  good  and  valu- 
able consideration ;  and  in  actions  not  between  immediate  parties 
some  suspicion  must  be  cast  on  the  plaintiff's  title  before  he  can 
be  compelled  to  prove  what  consideration  he  has  given  for  it. 
A  mere  notice  riven  by  the  defendant  to  the  plaintiff,  that  he  will 
be  required  at  the  trial  to  prove  the  consideration,  is  not  sufficient 
to  cast  this  burden  on  the  plaintiff  (o).  When  suspicion  is  cast  on 
the  plaintiff's  title  by  showing  that  some  previous  holder  has  been 
defrauded  out  of  it,  the  plaintiff  must  prove  what  consideration  he 
gave  for  it  {p  ).  In  actions  between  immediate  parties,  the  illegality 
or  want  of  consideration  {q)  may  be  insisted  on  by  way  of  defence 

(A)  BwMtt  V.  Famell,  1  Campb.  130.        3  M.  &  S.  352. 
t)  8ck¥ltM y.AftUy, 2  Bingh.N.  C.544.  (o)  Jteynold»  ▼.  CkettU,  2  Campb.  596; 


i: 


k)  Per  Holt,  C.  J.,  12  Mod.  310.  Chrke  ▼.  BUiott,  B.  R.  London 

0  Smith  ▼.  M'Clure,  5  East,  476.  after  M.  T.  52  Geo.  III.  S.  P. 

m)  Q.  Payee.  (p)  IU§i  v.  J#.  qf  Beaufort,  2  Campb. 

n)  White  V.  Ledwiei,  4  Doug.  247,  on  574. 

demurrer  to  the  declaration.    Per  Lord  (q)  Puget  d€  Brat  ▼.  Pbr^at,  1  Eap. 

Bilenborouffh,  C.  J.,  in  Grant  v.Da  Cowta,  N.  P.  C.  117. 
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to  an  action  on  the  bill.  ^^  As  between  the  drawer  and  payee,  the 
oonaideration  may  be  gone  into,  yet  it  cannot  between  the  drawer 
and  indorsee ;  and  the  reason  is,  because  it  would  be  enabling  either 
of  the  original  parties  to  assist  in  a  fraud  ;^  per  Ashhttrst,  J.,  in 
Lickbarrow  y.  MasoUy  2  T.  R.  71'  See  an  anonymous  case  in 
chancery,  Comyns,  43,  where  Sommersy  Lord  Keeper,  held,  that  the 
drawer  of  a  bin  of  exchange,  though  siven  without  consideration, 
was  not  entitled  to  relief  against  a  thu*d  person,  to  whom  it  was 
assigned  for  a  just  debt.  See  also  Snelling  v.  Briggs^  Bull.  N.  P. 
274,  where  it  is  said,  that  it  seems  a  reasonable  distinction  which 
has  been  taken  between  an  action  between  the  parties  themselves, 
in  which  evidence  may  be  given  to  impeach  the  promise,  and  an 
action  by  or  against  a  third  person,  viz,  an  indorsee  or  an  acceptor. 
See  also  Puget  de  Bras  v.  Forbes  and  another^  coram  Loughborough^ 
C.  J.,  1  Esp.  N.  P.  C.  117.  Circumstances  amounting  to  proof  only 
of  a  partial  failure  of  consideration,  will  afford  no  answer  to  action 
brought  by  indorsee  against  acceptor  (r).  See  antey  174,  n.,  and 
Obbard  v.  Bethaniy  1  M.  &  Malk.  483,  as  to  distinction  between 
a  contract  and  security  in  this  respect.  The  want  of  consideration 
between  drawer  and  acceptor  is  no  defence  to  an  action  at  the  suit 
of  indorsees  for  value,  unless  they  take  the  bill  with  notice  of  the 
want  of  consideration  (5). 

By  stat.  9th  Ann.  c.  14,  s.  1,  *^  All  notes,-  bills^  &c.,  where  the 
whole  or  any  part  of  the  );onsideration  was  for  money  or  other 
valuable  thing,  won  by  ^ming,  &c.  were  made  void,  as  by  stat.  16 
Car.  II.  c.  7,  certain  gaming  contracts  were ;  and  the  consequence 
of  these  enactments  was,  that  even  an  innocent  indorsee  could  not 
maintain  an  action  {t)  in  any  of  those  cases  which  fell  within  their 
provisions  (3).  Although  there  is  not  any  substantive  clause  in  the 
stat.  9  Ann.  e.  14,  which  avoids  the  contract,  yet  the  2nd  sect,  of 
that  stat.  gives  the  loser  a  power  to  recover  back  money  or  goods 
to  the  value  of  lOZ.  lost  at  any  unlawful  game,  by  action  brought 
within  three  months;  but,  after  the  expiration  of  three  months, 
the  loser  cannot  recover  such  goods  or  money  from  the  winner, 
although  the  winner  can  show  no  title  to  them  except  what  arises 

(r)  Ifmm  V.  £«ii/,  10  B.  &  C.  877.  (0  Bowyer  y.  Bamptonf  Str.   1155; 

(«)  BoHnttm  ▼.  Reynoldi,  2  Q.  B.  196 ;      ShilUto  v.  Tkeed,  7  Bingh.  405. 
16.  &D.526. 

(3)  The  stat.  9  Ann.  c.  14,  only  avoids  securities  for  money  won  or  lost 
at  play,  and  does  not  extend  to  cases  of  mere  loans  without  any  securibr 
taken;  see  stat.  16  Car.  II.  c.  7,  s.  3;  12  Geo.  II.  c.  28;  18  Geo.  II. 
c.  34.  With  respect  to  actions  to  recover  money  lent  for  the  purpose  of 
gaming,  see  M*Kinnell  v.  Robinson,  3  M.  &  W.  434,  questioning  the 
cases  of  Barjeau  v.  Waltnsley,  2  Str.  1249 :  Wettenhall  v.  Wood, 
1  Esp.  N.  P.  C.  18,  and  Alcinbrook  v.  Hall,  2  Wils.  309.  See  also 
Bobmson  v.  Bland,  2  Burr.  1077,  Quarrier  v.  Colston,  1  PhUl.  147 ;  and 
Appiegarth  v«  Colley,  10  M.  &  W«  731 ;  and  as  to  the  subject  of  illegal 
contracts,  ante,  p.  91,  2,  and/H»^,  tit.  "Debt,"  "Gaming." 
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from  hayine  won  them  (u).  And  money  fairly  lost  at  play  must  be 
recoyered  m  an  action  founded  on  the  statute ;  it  is  not  sufficient 
to  sue  in  debt  at  common  law  for  money  had  and  received  (x). 

The  12th  Ann.  stat.  2,  c.  16,  s.  1,  enacted  that  all  bonds,  con- 
tracts, and  assurances,  made  for  the  payment  of  any  principal  or 
money  lent,  upon  usury,  should  be  utterly  void ;  and  tne  principle 
of  Bovoyer  v.  Bampton  was  applied  to  bills  originally  given  upon 
usurious  (y)  considerations.  But  now  by  58  Oeo.  III.  c.  93,  [10th 
June,  1818,]  reciting  that  by  the  laws  now  in  force,  all  contracts 
and  assurances  for  payment  of  money  made  for  an  usurious  consi- 
deration are  utterly  void,  and  that  in  the  course  of  mercantile  trans- 
actions negotiable  securities  often  pass  into  the  hands  of  persons 
who  have  discounted  the  same  without  any  knowledge  of  the  original 
considerations  for  which  the  same  were  given,  and  the  avoidance  of 
such  securities,  in  the  hands  of  such  hon&  fide  indorsees  without 
notice  is  attended  with  great  hardship  and  injustice ;  it  is  enacted, 
that  no  bill  of  exchange  or  promissory  note,  drawn  or  made  after 
the  passing  of  this  act,  shall,  though  it  may  have  been  given  for  an 
usurious  contract,  be  void  in  the  lumds  of  an  indorsee  for  valuable 
consideration,  unless  such  indorsee  had  at  the  time  of  discounting 
or  paying  such  consideration,  actual  notice  that  such  bill  or  note 
had  been  originally  given  for  an  usurious  consideration,  or  upon  an 
usurious  contract.  And  by  stat.  5  &  6  WiU.  IV.  c.  41,  intituled 
^'  An  Act  to  amend  the  Law  relating  tb  Securities  given  for  Con- 
siderations arising  out  of  Oaming,  usurious  and  certain  other  illegal 
Transactions,"  after  reciting  clauses  in  the  foregoing  and  other 
statutes  against  gaming,  usury,  &c.,  it  is  enacted,  that  so  much  of 
the  recited  acts  as  enact,  that  any  note^  biU^  or  mortgage^  shall  be 
absolutely  void,  shall  be  repealed :  and  that  such  note^  bill^  or  mori- 
gage^  which  under  those  acts  would  have  been  absolutely  void,  shall 
be  deemed  and  taken  to  have  been  made  for  an  illegal  canMera^ 
turn  (z)  ;  and  the  said  several  acts  shall  have  the  same  effect  which 
they  would  respectively  have  had,  if,  instead  of  enacting  that  such 
notej  hilly  or  mortgage^  should  be  absolutely  void,  they  had  provided 
respectively  that  every  such  note^  hill^  or  moriaage^  should  be 
deemed  to  have  been  made  for  an  illegal  consideration^  with  a 
proviso  that  this  statute  shall  not  affect  any  note^  bill^  or  mortgage^ 
which  would  have  been  good,  if  this  act  had  not  passed :  and  by 
sect.  2,  in  case  any  person  shall,  after  the  passing  of  this  act,  make, 
draw,  give,  or  execute  any  note,  bill,  or  mortgage  for  any  considera- 
tion on  account  of  which  the  same  is  by  any  of  the  recited  acta  de- 
clared to  be  void,  and  such  person  shall  actually  pay  to  any  indorsee, 

(v)  Vaugkany,  VTAi/comd,  2  N.  R. 413.       731 ;  Bingkttm  ▼.  StakUv,  2  Q.  B.  117  ; 
(«)  ThUtlewoodv.  Cracrqft,  IM.  &S.      1  G.  &  D.  237;    and  Ctarter  t.  7i 


500.  Bxch.  T.  T.  1844,  where  Aldtnom,  B. 

(y)  Lowe  ▼.  Waller,  2  Doug.  740.  he  was  the  only  survivor  of  the  judges  who 

{x)  See  Bdnnmdev.  Orwee,  2  M.&W.  decided  Bdnumde  v.  GroMt,  and  thai  H. 

642 ;  Appleg&rth  v.  CoUey,  10  M.  &  W.  could  not  he  supported. 
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holder,  or  assignee  of  such  note,  bill,  or  mortgage,  the  amount  of 
the  money  thereby  secured,  or  any  part  thereof,  such  money  so 
paid  shall  be  deemed  to  have  been  paid  for  and  on  account  of  the 
person,  to  whom  such  note,  bill,  or  mortgage,  was  originally  given 
upon  such  illegal  consideration,  and  shall'  be  deemed  to  be  a  debt 
due  from  such  last-named  person  to  the  person  who  shall  have  so 

Kid  such  money,  and  shall  be  recoverable  by  action  in  any  of  his 
ajesty'^s  courts  of  record.     This  statute  does  not  mention  judg- 
ments (a). 

By  Stat.  3  &  4  Will.  IV .  c.  98,  s.  7,  it  is  enacted,  that  no  bills 
or  notes  made  payable  at  or  within  three  months  after  date,  or  not 
having  more  tnan  three  months  to  run,  shall  by  reason  of  any 
interest  taken  thereon,  or  secured  thereby,  or  any  agreement  to 
pay  or  receive,  or  allow  interest  in  discounting  or  negotiating  the 
same,  be  void  ;  nor  shall  the  liability  of  any  party  to  any  (b)  bill  of 
exchange  or  promissory  note  be  affected,  by  reason  of  any  statute  in 
force  for  the  prevention  of  usury :  and  persons  drawing,  accepting, 
indorsing,  or  assigning  such  bills  or  notes,  or  lending  or  advancing 
money,  or  taking  more  than  the  present  rate  of  legal  interest  in 
Great  Britain  and  Ireland  respectively,  for  the  loan  of  money 
thereon,  are  exempted  from  the  penalties.  Warrants  (c)  of  attorney 
to  secure  payment  of  such  bills  are  within  the  protection  of  the 
statute.  A  note  payable  on  demand  (d)  is  a  note  payable  within 
three  months  withm  this  act.  Where  there  was  an  usurious  agree- 
ment for  a  loan  on  the  following  terms,  viz.  the  borrower  was  to 
give  a  promissory  note  payable  one'  month  after  date,  to  be  re- 
newed as  often  as  it  should  fall  due,  and  for  each  renewal  one  shilling 
in  the  pound  was  to  be  paid  by  way  of  discount,  it  was  holden  («), 
that  the  promissory  notes  so  given  were  protected  by  the  stat. 
3  &  4  Will.  IV.  c.  98.  But  the  act  does  not  extend  (/)  to  a  bill  or 
note  given  in  addition  to  a  security  of  another  nature  not  protected 
by  the  statute,  upon  which  the  debt  was  really  contracted. 

By  stat.  1  Vict.  c.  80,  bills  and  notes  not  having  more  than  twelve 
months  to  run  were  exempted  from  the  operation  of  the  usury  acts 
until  the  Ist  of  January,  1840 ;  and  now  by  stat.  2  &  3  Vict.  c.  37, 
s.  1,  [29th  July,  1839,]  from  and  after  the  passing  of  this  act,  no  bill 
of  exchange  or  promissory  note  made  payable  at  or  within  twelve 
months  after  date  thereof,  or  not  having  more  than  twelve  months 
to  run,  nor  any  contract  for  the  loan  or  torbearance  of  money,  above 
1 0/.,  shall,  by  reason  of  any  interest  taken  thereon  or  secured  thereby, 
or  any  agreement  to  pay  or  receive  or  allow  interest  in  discounting, 

(a)  See  Xom  ▼.  Ckapnum,  3  P.  &  D.  (d)  VtOkmce  v.  Siddel,  2  Ner.  &  P.  78 ; 

668 ;  11  A.  &  E.  966,  affinned  on  error,  6  A.  &  E.  932. 

11  A.  &  £.  980 ;  1  6.  &  D.  523.  (e)  HoU  y.  Miert,  5  M.  &  W.  168. 

(»)  Sic  See  Vaikme$  ▼.  Siddtl,  2  Nev.  (/)  Berrinffton  v.  G^lUt,  5  Bingh.  N. 

&  P.  81 ;  6  A.  &  E.  932.  C.  332.    See  Kmg  v.  Braddm,  10  A.  &B; 

(e)  Onmop  ▼.  AfoaAf,  2  A.  &  E.  326 ;  675 ;  2  P.  &  D.  546. 
4  Ner.  &  M.  302. 
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or  negotiating,  or  transferring  any  such  bill  or  note,  be  void,  nor 
shall  the  liability  of  any  party,  to  any  such  bill  or  note,  nor  the 
hability  of  any  person  borrowing  any  sum  of  money  as  aforesaid,  be 
affected,  by  reason  of  any  statute  for  the  prevention  of  usury,  nor 
shall  any  person  or  body  corporate  drawing,  accepting,  indorsing, 
or  signing  any  such  bill  or  note,  or  lending  or  advancing  or  forbear- 
ing any  money  as  aforesaid,  or  taking  more  than  the  present  rate  of 
legal  interest,  in  Great  Britain  and  Ireland  respectively,  for  the 
loan  or  forbearance  of  money  as  aforesaid,  be  subject  to  any  penal- 
ties under  any  statute  relating  to  usury,  or  any  other  penalty  or 
forfeiture :  Provided,  that  nothing  herein  contained  shall  extend  to 
the  loan  or  forbearance  of  any  money  upon  security  of  any  lands, 
tenements,  or  hereditaments,  or  any  estate  or  interest  therein. 
This  act  was  to  continue  in  force  till  the  Ist  of  January,  1842,  and 
has  been  continued  till  the  Ist  of  January,  1846,  by  stat.  6  &  7 
Vict.  c.  45. 

Before  the  statute  of  68  Geo.  III.  c.  93,  it  had  been  holden 
that  the  stat.  12  Ann.  c.  16,  applied  to  those  cases  only  where  the 
bill  was  originally  given  for  an  usurious  consideration  (g) ;  for  if  the 
bill  was  fair  and  legal  in  its  inception,  an  indorsement  by  the  payee 
for  an  usurious  consideration  would  not  avoid  it  in  the  hands  of  a 
subsequent  bond  fide  holder ;  but  if  a  bill  had  been  drawn  upon  an 
agreement  between  one  of  the  original  parties  to  it,  and  a  person 
not  a  party  to  it  (A),  that  the  latter  snould  get  it  discounted  by 
another  person  likewise  not  a  party  to  the  bill,  upon  usurious  terms 
and  it  was  so  discounted  accordingly,  the  bill  was  void  for  the  usury, 
in  the  hands  of  an  innocent  indorsee;  and  in  such  case  the  bill  was  void, 
although  the  drawer,  to  whose  order  it  was  payable,  was  not  privy  to 
the  usurious  agreement  (t).  So  where  a  bill  of  exchange  affected  by 
usury  was  in  the  hands  of  an  innocent  holder,  who,  on  being  informed 
of  the  usury,  took  a  fresh  bill  in  lieu  of  it,  drawn  by  one  of  the  par- 
ties to  the  original  usury,  and  accepted  by  a  third  person  for  the 
accommodation  of  the  other  party ;  it  was  holden  (A),  that  he  could 
not  maintain  an  action  against  the  acceptor  of  this  substituted 
bill.  If  an  usurious  security  be  given  for  a  legal  pre-existing  debt^ 
although  the  security  is  void,  the  debt  is  not  extinguished  (Z). 
Where  a  party  is  compelled  to  take  goods  in  discounting  a  bill  of 
exchange,  a  presumption  arises  that  the  transaction  is  usurious; 
and  to  rebut  this  presumption,  evidence  must  be  given  of  the  value 
of  the  goods  by  the  person  who  has  supplied  the  goods  (m)  and  sues 
on  the  bill.  But  where,  in  discounting  a  bill,  a  proposal  is  made 
that  goods  shall  be  taken,  although  such  proposal  originate  with  the 

(ff)  Parr  v.  Eliattm  mtd  others^  1  East's  fk)  Chapman  v.  Biaei,  2  B.  &  A.  S88. 

R.  92.     See  also  Daniel  t.  Cartony,  S.  P.  (/)  PkUUpt  v.  Cockayne,  3  Campb.  119, 

per  JTmyofi,  C.  J.,    Middlesex  Sittings,  per  Bayley,  J. ;  Sutton  y.  TVmmt,  7  B.  & 

1  Esp.  N.  P.  C.  274.  -  C.  419,  S.  P. 

(A)  Vouny  v.  Wriyht,  1  Campb.  141.  (m)  DavU  t.  Hardaeret  2  Campb.  375. 

(0  Aekhmd  t.  Pearce,  2  Campb.  599. 
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Elainiiff,  yet  if  the  other  party  readily  accedes  to  it,  conceiving  that 
e  shall  make  a  profit  by  the  transaction,  the  presumption  is,  that 
the  goods  are  charged  beneath  their  value,  and  it  lies  upon  the  de- 
fendant to  prove  the  contrary,  if  he  would  impeach  the  plaintiff's 
title  to  the  bill  on  the  ground  of  usury  (it). 

In  cases  where  the  illegality  of  the  consideration  was  such  as  did 
not  fall  within  the  statutes  against  gaming,  &c.,  the  holder  was  not 
affected  with  the  transaction  between  the  original  parties,  unless  he 
either  had  notice,  or  took  the  bill,  after  it  became  due^  from  a  person 
who  had  notice  of  the  illegal  consideration  for  which  the  bill  was 
given.  See  Peacock  v.  Rhodes^  Doug.  632 ;  Steers  v.  Lashley^ 
6  T.  R.  61 ;  Broum  v.  Turner,  7  T.  R.  630 ;  Day  v.  Stuart,  6 
Bingh.  109. 

Gambling  transactions  in  foreign  funds  (o)  are  not  within  the 
Stock  Jobbing  Act,  stat.  7  Geo.  II.  c.  8  (p)y  nor  are  foreign  securi- 
ties (9).  A  plea,  to  an  action  by  drawer  a^inst  acceptor,  that  the 
bill  was  given  for  goods  sold  by  the  plaintiff,  a  foreigner,  to  the  de- 
fendant, for  less  than  the  real  value,  to  be  smuggled  into  this  king- 
dom, was  holden  (r)  bad,  on  special  demurrer,  a  foreigner  not  being 
bound  to  respect  the  revenue  laws  of  this  country.  N.  The 
foreigner  had  not  taken  any  personal  part  in  the  transaction. 

A  bill  may  be  negotiated  after  it  is  due,  unless  there  be  an  agree- 
ment for  the  purpose  of  restraining  it  («).  But  a  party  taking  a  bill 
of  exchange  or  note  after  it  is  due,  takes  it  subject  to  all  its 
equities  (t) ;  "  nothing  dehors  the  bill,  as  payment,  &c.,  ought  to 
affect  an  indorsee  for  value  (u),'"  In  Brown  v.  Davies,  3  T.  R.  82, 
it  was  said  by  BuHer,  J.,  that  generally,  when  a  note  is  due,  the 
partv  receiving  it  takes  it  on  the  credit  of  the  person  who  gives  it 
to  him.  To  this  position  Kenyon,  C.  J.,  agreed,  with  the  addition 
of  this  circumstance,  that  if  it  appeared  on  the  face  of  the  note  to 
have  been  dishonoured,  or  if  knowledge  could  be  brought  home  to 
the  indorsee  that  it  had  been  so.  See  Mr.  J.  Lawrence^ s  approba- 
tion of  the  foregoing  rule  in  Boehm  v.  Siirlim,  7  T.  R.  431.  In 
Tayhr  v.  Mather,  3  T.  R.  483,  n.,  BuUer,  JL,  said,  that  it  had 
never  been  determined  that  a  bill  or  note  was  not  negotiable  after  it 
became  due,  but  if  there  were  circumstances  of  fraud  in  the  transac- 
tion, and  it  came  into  the  hands  of  plaintiff  by  indorsement,  after 
it  became  due,  he  had  always  left  it  to  the  jury,  upon  the  slightest 
circumstance,  to  presume  that  the  indorsee  was  acquainted  with  the 
fraud.  See  also  Tinson  v.  Frands,  1  Campb.  19,  where  the  holder 
of  a  note  had  given  a  full  consideration  for  a  note  after  it  became 

(»)  Coombe  ▼.  Jtft/et,  2  Campb.  553.  («)  Charlet  y.  Mandenf   1  Taunt.  224, 

(o)  Welti  ▼.  Porter,  2  Bingh.  N.  C.  722.  recognized  in  Lazarut  ▼.  Coitie,  3  Q.  B. 

Ip)  Made  perpetual  by  stat.  10  Geo.  II.  459 ;  2  G.  &  D.  487. 

e.  8.  (0  Per  Creteyfell,  J.,  in  Sturtewmt  t. 

(q)  Oakley  y.Bighy,  2  Bingh.  N.  C.732.  F6rd,  4  M.  &  Gr.  101 ;  4  Seott's  N.  R. 

(r)  Pelleeat  ▼.  Angett,  2  Cr.  M.  &  R.  668. 

311.  (tt)  Per  Tindaly  C.  J.,  S.  C. 
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due,  but  was  not  permitted  to  recover  in  an  action  against  the 
maker,  the  maker  havinff  proved  that  the  note  was  originally  made 
without  consideration.  Lord  EUenbaraugh,  C.  J.,  observing,  ^^That 
after  a  note  or  biU  is  due,  it  comes  disgraced  to  the  indorsee,  and  it 
is  his  duty  to  make  inquiries  concerning  it.  If  he  takes  it,  though 
he  gives  a  full  consideration  for  it,  he  tekes  it  on  the  credit  of  t&e 
indorser,  and  subject  to  all  the  equities  with  which  it  may  be  encum- 
bered." And  in  Cripps  v.  Davis^  12  M.  &  W.  165,  Parhe^  B.  says. 
The  reason  why  a  party  who  takes  an  overdue  bill  or  note  takes  it 
with  all  its  equities,  is  because  on  the  face  of  it,  it  carries  suspicion ; 
that  does  not  apply  to  the  case  of  a  bill  or  note  payable  on  demand, 
a  promissory  note  payable  on  demand,  is  intended  to  be  a  continuing 
security  (x).  The  indorsee  of  an  overdue  bill  or  note  is  liable  to  such 
equities  only  as  attach  on  the  bill  or  note  itself,  and  not  to  claims 
arising  out  of  collateral  matters  existing  between  the  earlier  parties 
to  it  (y).  Therefore  to  an  action  by  the  indorsee  of  an  overdue  note 
against  the  payee,  a  distinct  debt  due  to  the  payee  from  a  former 
indorsee  cannot  be  set  qS{z).  But  if  the  plaintiff  has  received  the 
bill  from  a  person  who  could  have  maintained  an  action  on  the  biU, 
then  the  circumstance  of  the  indorsement,  after  the  bill  became  due, 
is  not  sufficient  to  let  in  the  defence  of  an  illegal  consideration. 
Chalmers  v.  Lanion^  1  Campb.  283.  Lord  EHenborouah^  C.  J., 
whose  opinion  was  afterwards  confirmed  by  Court  of  B.  K.  Who- 
ever takes  a  bill  after  its  dishonour,  takes  it  with  all  the  infirmities 
belonging  to  it.  Crossley  v.  Ham^  13  East,  498.  A  bill  paid  at 
maturity  cannot  be  reissued,  and  no  action  can  afterwards  be  main- 
tained upon  it  by  a  subsequent  indorsee ;  but  if  it  be  paid  and 
indorsed  before  it  becomes  due,  it  will  be  a  valid  indorsement,  in  the 
hands  of  a  bond  fide  indorsee.  Per  Lord  EUenborough^  C.  J.,  Bur- 
bridge  V.  Manners^  3  Campb.  194.  By  arrangement  between  the 
drawer  and  acceptor  of  a  bill  of  exchange,  the  acceptor  received 
back  the  bill  uncancelled ;  and  before  it  became  due  indorsed  it  for 
value,  the  drawer  was  held  liable  to  indorsee.  It  was  also  decided 
that  a  plea  in  such  an  action,  that  the  bill  was  paid  by  the  acceptor 
before  jt  became  due,  and  afterwards  reissued  by  him  without  any 
new  stamp,  can  be  supported  only  by  proof  of  actual  payment  in  cash, 
and  not  by  evidence  of  any  arrangement  between  the  drawer  and 
acceptor,  whereby  the  bill  was  treated  as  being  satisfied  (a).  If  a 
bill  of  exchange,  payable  to  the  order  of  a  third  person  who  has 
indorsed  it,  be  dishonoured  when  due  and  taken  up  by  the  drawer, 
it  ceases  to  be  negotiable.  Beck  v.  Robley,  1  H.  Bl.  89,  n.,  cited 
by  Patteson,  J.,  as  in  point  in  Bartram  v.  Caddy ^  9  A.  &  E.  281. 
But  it  is  otherwise,  if  the  bill  be  payable  to  the  drawer^s  own  order. 
Callow  V.  Lawrence^  3  M.  &  S.  95 ;  Hubbard  v.  Jackson^  4  Bingh. 

(jr)  Per  Park9,  B.,  in  Brooki  ▼.  Mit-  696,  reoogniziiig  Bitrroii^A  v.  JfoM,  mki 

ekell,  9  M.  &  W.  18.  n^. 

(y)  Burrouffh  ▼.  Moit,  10  B.  &  C.  563.  (a)  MorUy  ▼.  CmherwtU,  7  M .  &  W. 

(jr)  WhUelUad  y.  WiUker,  10  M.  &  W.  174. 
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S90.  But  the  drawer  of  an  accommodation  bill  is  in  the  same  situ- 
ation as  the  acceptor  of  a  bill  for  value ;  he  is  the  person  ultimately 
liable ;  and  his  payment  discharges  the  bill  altogether  (ft). 

A  bankrupt,  in  the  interval  between  the  second  and  third  meeting 
under  his  commission  (c),  gave  a  promissory  note  as  a  security  for 
a  pre-existing  debt  to  a  creditor,  who  was  acting  as  one  of  the  com- 
missioners at  the  time,  and  afterwards  signed  the  bankrupt's  certi- 
ficate. The  debt  for  which  the  securitv  was  given  was  not  proved 
under  the  commission :  Held,  that  such  security  was  invalid,  and 
that  no  action  could  be  maintained  upon  it.  So  where  a  bill  was 
accepted  upon  an  agreement  between  the  petitioning  creditor,  who 
had  sued  out  a  fiat,  and  the  acceptor  the  bankrupt,  that  the  fiat 
should  be  abandoned ;  it  was  holden  (d)  illegal  and  void  as  between 
the  parties,  and  not  merely  against  creditors,  and  that  an  action 
could  not  be  maintained  upon  it.  But  where  no  other  creditors  inter- 
fere, and  it  may  therefore  be  taken  that  none  have  any  interest  in 
keeping  alive  the  fiat,  or  suing  out  a  new  one,  there  seems  no  reason 
why  as  between  the  parties  themselves,  the  original  debt  should 
not  continue  with  the  remedy  for  its  recovery  («). 


IV.  Of  Presentment  far  Acceptance,  p.  347 ;  Acceptance^  p.  348 ; 

Qualified  Acceptance^  p.  349 ;   Liability  of  the  Acceptor, 

p.  351 ;  J^on- Acceptance  and  Notice  thereof  p.  362 ;  Notice 

to  Drawer,  p.  363 ;  Notice  to  Indorser,  p,  356 ;  Protest, 

p.  359 ;  Liability  of  the  Drawer  on  Non-Acceptance,  p.  361. 

Presentment  for  Acceptance. — When  a  bill  is  drawn  payable 
within  a  certain  time  after  sight,  it  is  necessary,  in  order  to  fix  the 
time  when  the  bill  is  to  be  paid,  to  present  it  to  the  drawee  for 
acceptance. — In  other  cases,  it  is  not  essentially  necessary  for  the 
holder  to  present  the  biU  before  it  is  due  (/) ;  but  it  is  advisable  to 
procure  an  acceptance,  if  possible  ;  for  by  that  means  another  debtor 
IS  added  to  the  drawer,  who  becomes  a  new  security,  and,  conse- 
quently, makes  the  bill  more  negotiable.  There  is  not  any  fixed 
time  when  a  bill  drawn  payable  within  a  certain  time  after  sight, 
shall  be  presented  to  the  drawee.  But  due  diligence  must  be  used, 
and  care  taken  that  the  bill  be  presented  within  a  reasonable  time. 
^  The  only  rule  which  can  be  applied  to  all  cases  of  bills  of  exchange 
18^  that  due  dilieence  must  be  used.  Due  diligence  is  the  only  thing 
to  be' considered,  whether  the  bill  be  foreign  or  inland,  or  whether 
the  bill  be  payable  at  or  so  many  days  after  sight,  or  in  any  other 

(t)  Iduarm  t.  C^wU,  3  Q.  B.  459;  (d)  Ikarii  ▼.  Holdimi,  1  M.  &  W.  159 ; 

3  6.  &  D.  487.  1  Tyrw.  &  6r.  371. 

(e)  Hapwood,  M«,  4*c.  ▼.  CUmberty  5  («)  Per  Lord  Z>mimii,  a  J.,  in  2>OT<f  v. 

B.  ft  A.  753.    See  alio  JiMt  ▼.  Jfem,  1  »bliitfiv»  H  A.&B.  719;  3  P.  &D.413. 

Bia^  N.  C.  357.  (/)  Chitty,  67. 
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manner."  Per  BuUer^  J.,  2  H.  BL  569.  It  seems  that,  whether 
due  diligence  has  been  used,  is  a  question  of  law,  but  dependent 
upon  facts,  viz.  the  situation  of  the  parties,  their  phices  of  abode, 
and  the  facility  of  conununication  between  them.  See  Darbishire 
V.  Parker,  6  East,  3.  The  holder  went  to  the  place  at  which  the  bill 
was  addressed.  Finding  the  house  shut  up,  he  inquired  for  the 
drawee  in  the  neighboumood ;  this  was  holden  to  be  a  sufficient 
presentment  in  Hine  v.  Allely  {g\  recognized  in  Buxton  v.  Jones{h)y 
where  Tindal^  C.  J.,  said,  it  was  not  necessary  to  present  the  bill 
to  the  drawee  personally.  If  he  chose  to  remove  from  the  house, 
pointed  out  by  the  bill  as  his  place  of  residence,  he  was  bound  to 
leave  sufficient  funds  on  the  premises. 

Acceptance, — When  the  drawee  accepts  a  bill  in  the  most  usual 
form  and  manner,  he  writes  on  the  biU  the  word  '*  accepted,"  and 
subscribes  his  name ;  or  he  writes  the  word  '^  accepted  "  only,  or  he 
subscribes  his  name  only.  Formerly  an  acceptance,  or  promise  to 
accept,  an  existing  (i)  bill,  by  collateral  writing  (A),  or  even  by 
parol  (/),  (except  for  the  purpose  of  charging  the  drawer  of  an 
mland  bill  with  damages  and  costs,  see  3  &  4  Ann.  c.  9,  s.  5,)  was 
equally  binding  with  an  acceptance  on  the  face  of  the  bill :  provided 
the  expressions  used  clearly  and  unequivocally  (m)  meant  an  accept- 
ance of  the  bill.  But  now  by  stat.  1  &  2  Geo.  lY .  c.  78,  s.  2,  no 
acceptance  of  any  inland  bill  after  the  1st  of  August,  1821,  shall 
be  sufficient  to  charge  any  person,  unless  such  acceptance  be  in 
writing  on  such  bill,  or  if  there  be  more  than  one  part  of  such  bill, 
on  one  of  the  said  parts.  An  unsigned  acceptance  (nX  written  on 
the  face  of  a  bill  of  exchange,  is  not  made  invalid  by  this  statute ; 
but  it  is  a  question  for  the  jury  whether  it  was  intended  to  operate 
as  an  acceptance  in  its  present  form,  or  to  be  subsequently  com- 
pleted by  signature.  This  statute  extends  to  every  part  of  the 
United  Kingdom,  and  applies  to  the  case  of  a  bill  dntwn  in  one 
part  of  Scotland  or  Ireland,  upon  another ;  but  a  biU  drawn  in  Ireland 
upon  a  person  in  England,  is  not  an  inland  bill  within  the  foregoing 
section,  and  consequently  may  be  accepted  (o)  without  writing  on 
such  bill.  The  union  between  England  and  Ireland  had  not  the 
effect  of  converting  Irish  bills  drawn  upon  England  from  foreign 
into  inland.  The  legislature,  which  has  rendered  invalid  pux)l 
acceptances  on  inland  bills,  has  not  thought  proper  to  alter  the  law 
merchant  with  regard  to  bills  dra¥ai  out  of  Great  Britain.  Hence, 
with  regard  to  such  bills,  e.  g.j  a  bUl  drawn  at  Gibraltar,  the  parol 

(ff)  4  B.  &  Ad.  624 ;  1  Ner.  &  Man.  433.  shaken.    CUtrke  ▼.  Coek,  4  East,  57. 

(A)  1  Man.  &  Gr.  83.  (Q  Lumley  ▼.  Palmer,  2  Str.  1000 ; 

(i)  Johtuon  y.  CoUings,  1  East,  98.  C.  T.  H.  74. 

(A)  Powell  Y.  MomUer,  1  Atk.  611.    It  (m)  See  Rea  ▼.  Warwick,  2  B.  ft  A. 

was  said  by  Lord  BUenborough,  C.  J.,  in  113  ;  Powell  ▼.  /ohm,  1  Esp.  N.  P.  C.  17. 

Wynne  t.  Raiket,  5  East,  520,  that  the  (n)  Jhfflmr  v.  Oxendan,  1  M.  &  Rob. 

authority  of  this  case  had  not  been  (as  far  90,  Patiemm,  J. 

as  the  court  had  been  able  to  find)  ever  (o)  Mahoney  ▼.  Afhlin,  2  B.  ft  Ad.  47S. 
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acceptance  of  it,  if  satisfactorily  proved,  is  binding  (^)  on  the  ac- 
ceptor. But  a  promise  to  accept  a  bill  not  yet  drawn,  does  not 
amount  to  an  acceptance  of  it ;  although  the  bill  be  discounted  for 
the  drawer  on  the  faith  of  such  promise  (q).  Although,  regularly, 
a  bill  ought  to  be  accepted  before  the  day  on  which  the  money  is  to 
be  paid,  yet  an  acceptwce  after  that  day  will  bind  the  drawee ;  and 
where  upon  an  acceptance  so  given,  it  was  stated  in  the  declaration, 
that  the  drawee  promised  to  pay  the  money  according  to  the  tenor 
and  effect  of  the  bill,  the  court  refused  to  arrest  the  judgment  on  ac- 
count of  these  words,  observing,  that  the  effect  of  the  bill  was  the 
payment  of  the  money  and  not  the  day  of  payment,  and  at  most  they 
were  but  surplusage  (r). 

Qualified   accqttance. — A   qualified   acceptance    is,   when  the 
drawee  undertakes  to  pay  the  bill  in  any  other  manner  than  ac- 
cording to  the  tenor  and  effect  thereof.     This  species  of  acceptance, 
if  quaufied  with  a  condition,  is  called  a  conditional  acceptance. 
The  holder  of  a  bill  may  consider  a  qualified  acceptance  as  a  nullity, 
and  protest  the  bill  for  non-acceptance,  after  which  he  is  precluded 
from  insisting  upon  it  as  an  acceptance  (s) ;    but  if  the  holder 
acquiesces  in  it,  tnen  such  an  acceptance  becomes  absolute  only  on 
the  performance  of  the  condition,  which  must  be  averred  in  the  de- 
claration.    If  the  acceptor  of  a  bill  cancels  his  acceptance  {t\  and 
the  holder  causes  it  to  be  noted  for  non-acceptance,  he  thereby  pre- 
cludes himself  from  contending,  that  an  acceptance  of  a  bill  once 
made  cannot  be  retracted  in  point  of  law.     Whether  an  acceptance 
once  made  could  be  cancelled  by  the  acceptor,  while  the  bill  re- 
mained in  his  hands,  was  considered  as  doubtful.     Lord  Kenyan^ 
C.  J.,  is  said  to  have  determined  at  nisi  priusy  that  it  could  not. 
See  6  East,  200,  and  15  East,  20.     But  it  nas  since  been  solemnly 
determined  that  it  can.    Cox  v.  Troy^  6  B.  &  A.  474.    If  an  agree- 
ment to  accept  is  conditional,  and  a  third  person  takes  the  bill, 
knowing  of  the  conditions  annexed  to  the  agreement,  he  takes  it 
subject  to  such  conditions.     Per  Lord  Mansfield^  C.  J.,  delivering 
the  opinion  of  the  court,  in  Mason  v.  Hunt^  Doug.  299.     If  a  bin 
be  accepted,  payable  at  A.^s,  who  is  the  acceptors  banker  (u),  the 
party  taking  such  special  acceptance,  (which  he  is  not  bound  to 
do,)  thereby  impliedly  agrees  to  present  it  for  payment  within  the 
msQsl  banking  hours,  at  the  place  where  it  is  made  payable :  and  if 
he  present  it  after  such  hours,  without  effect,  it  is  no  evidence  of  the 
dkhonour  of  the  b31  so  as  to  charge  the  drawer.     But  eight  o'clock 
in  the  evening  will  not  be  considered  as  an  unseasonable  hour  for 


{p)  Cmtpa  T.  LaHoif  2  Kmqpp,  276.      Muiford  ▼.  Wahot,  Lord  Bayxn.  574; 
See  BUHnff  ▼.  Dtvmue,  3  M.  &  Gr.  565 ;      Salk.   129 ;    recsognized  by  Lord  BUtm- 


4  Soott't  M.  R.  175.  borough,  Wynne  ▼.  Raiket,  5  Eact,  521. 

(f)  Btmiqf  Ireland  ▼.  Archer,  11  M.  &  (e)  Ifyrooi  ▼.  MaHhewe,  1  T.  R.  182. 

W.  383.  CO  BenHnek  y.  Dorrien,  6  East,  199. 

(r)  Jaeieon  ▼.   Piggoti,   Garth.  459 ;  («)  Parker  y,  Gordon,  7  East,  385. 


Lm? 


Raym.  364;    Salk.  127.    See  also 
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demanding  payment  at  the  house  of  a  private  merchant  who  has 
accepted  a  biU  (x) ;  so  although  the  house  be  shut  up  (y),  and  on 
ringmg  and  knoclnng  no  answer  was  given.  Seepast^  stat.  1  &  2 
Geo.  IV.  c.  78,  s.  1- 

The  foUowing  cases  will  illustrate  the  nature  of  qualified  accep- 
tances:— 

Defendant  accepted  a  bill  of  exchange,  to  pay  it  token  goods  con- 
sianed  to  him  (z)^  and  for  which  the  bill  was  drawn,  were  sold. 
PiaintifT  counted  upon  the  custom  of  merchants.  After  verdict  for 
plaintiff,  it  was  moved  in  arrest  of  judgment,  that  this  acceptance, 
depending  on  the  contingency  of  the  sale  of  goods,  was  not  within 
the  custom  of  merchants,  or  negotiable.  But  the  court  (after  con- 
sideration) held  it  good ;  for  though  the  plaintiff  might  have  refused 
to  take  such  an  acceptance,  yet  he  might  submit  to  take  it.  And 
it  would  affect  trade  if  factors  were  not  allowed  to  use  this  caution, 
when  bills  are  drawn  before  they  have  an  opportunity  to  dispose  of 
the  goods.  So  where  defendant  accepted  a  bill  of  exchange  upon 
account  of  the  ship  Thetis,  when  in  cash  for  the  said  vesseVs 
cargo  (a),  and  the  plaintiff  averred,  that  at  the  day  when  the  bill 
became  payable,  the  defendant  was  in  cash  for  the  saidship^s  cargo ; 
it  was  objected,  in  arrest  of  judgment,  that  the  defendant  was  not 
liable  by  this  conditional  acceptance ;  but  the  court  overruled  the 
objection.  So  an  answer  that  the  bill  would  not  be  accepted  till 
a  navy  bill  was  paid  (ft),  was  holden  a  conditional  acceptance  to 
pay  when  the  navy  bill  should  be  discharoed.  So  when  the  answer 
was,  '^  it  will  not  be  accepted  until  the  daip  with  the  wheat  arrives 
from  Scotland  C*  this  was  holden  (c)  to  import  a  promise  to  accept 
the  bill  on  the  arrival  of  the  cargo ;  and  that  the  caigo  having 
arrived,  the  defendant  was  liable  as  acceptor. 

Whether  an  acceptance  be  conditional  or  absolute,  is  a  question 
of  law  {d).  Defenoant  accepted  a  bill  of  exchange  to  pay  part  of 
the  sum  of  money  mentioned  in  the  bill  {e)  ;  this  was  holden  to  lie 
valid,  although  it  was  contended,  that  such  partial  acceptance  was 
not  within  the  custom  of  merchants.  If  the  payee  of  a  bill  annexes 
a  condition  to  his  indorsement  before  the  bill  has  been  accepted, 
the  drawee,  who  afterwards  accepts  it,  is  bound  by  that  condition  ; 
and  if  the  condition  is  not  performed,  the  property  in  the  bill 
reverts  to  the  payee,  and  he  may  recover  the  contents  against  the 
acceptor  (/). 

There  is  also  a  kind  of  acceptance,  called  acceptance  supra  protest^ 
where  a  bill  being  refused  acceptance  by  the  drawer,  is  accepted  by 

(jp)  Barclay  y.  BaUey,  2  Campb.  528 ;  (&)  Pitrmm  ▼.  Jhadopf  Cowp.  571. 

Morgm  ▼.  DaMwn,  1  Stark.  N.  P.  C.  (c)  MUn  ^.Preii,  4  Campb.  393. 

114.  (d)  Sproat  ▼.  Matikewi,  1  T.  R.  182. 

(y)  Wilkhu  ▼.  Jadit,  2  B.  ft  Ad.  188.  fe)  Wepenlqfe  ▼.  Keene,  Str.  214. 

(g)  Sntith  ^.  Abbot,  Str.  1152.  (/)  Robtrt$(m  y.  Ketuingiom,  4  Taunt. 

(a)  JuHm  y.  Shobrooki,  2  Will.  9.  30. 
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some  third  person,  for  the  honour  of  a  party  to  it.  For  th^  form  of 
declaration  on  such  acceptance,  see  Mitchell  y.  Baring^  10  B.  &  C« 
11,  past,  372. 

■ 

Liability  of  the  Acceptor. — The  acceptor,  by  reason  of  his  accep- 
tance, which  is  primd  facie  evidence  of  his  haviuflp  in  his  hanos 
effects  of  the  drawer  to  answer  the  amount  of  the  bill,  is  considered 
as  the  principal  debtor,  and  primarily  liable  to  all  the  parties  to  the 
bill;  and  an  express  agreement  only  will  discharge  him.  The 
acceptor  undertakes  to  pay  the  sum  specified  in  the  bill,  and  inte- 
rest according  to  the  legal  rate  of  interest  where  the  biU  becomes 
due ;  but  his  engagement  does  not  extend  any  further ;  conse- 
quently the  acceptor  of  a  foreign  biU  is  not  liable  for  re-exchange  (g). 
It  never  was  doubted,  that  any  party  to  the  bill  (except  the  drawer) 
might  maintain  an  action  against  the  acceptor,  if  the  bill  was  not 
duly  honoured.  And  in  Parminter  v.  SymonSy  D.  P.  22  February, 
1748  (A),  it  was  solemnly  determined,  that  the  drawer  of  a  bill  of 
exchange  (accepted  generally  by  the  drawee,  having  effects  of  the 
drawer  in  his  hands,  and  protested  by  the  payee  for  non-pavment, 
and  afterwards  paid  by  the  drawer)  might  maintain,  in  his  own 
name,  and  without  an  assignment  from  the  payee,  a  special  action 
on  the  case  against  the  acceptor,  and  recover  the  money  so  paid. 
If  the  holder  of  a  bill  of  exchange  brings  separate  actions  against 
an  acceptor  (t),  drawer,  and  indorser,  at  the  same  time,  the  court 
wiU  stay  the  proceedings  in  any  stage  of  the  action  against  the 
drawer,  or  any  of  the  indorsers,  upon  payment  of  the  amount  of  the 
bill  and  costs  of  that  particular  action ;  and  will  now  (by  R.  G.  Trin.T., 
1  Vict.)  stay  proceedings  in  the  action  against  the  acceptor,  on  the 
same  terms ;  though  formerly  he  must  have  paid  the  costs  in  all  the 
actions,  because  he  was  the  original  defaulter  and  the  occasion  of  all 
those  costs.  The  holder  of  a  bill  of  exchange  (A),  having  been  in- 
formed that  the  acceptor  had  not  received  any  consideration  for  it, 
and  that  he  had  accepted  the  bill  merely  to  accommodate  the 
drawer,  for  several  years  after  it  became  due,  received  interest  upon 
the  bill  from  the  drawer,  and  nedected  to  call  upon  the  acceptor  for 
payment.  At  length  he  brourat  an  action  against  the  acceptor; 
and  it  was  holden,  that  it  would  well  lie ;  and  Buller,  J.,  said,  that 
nothing  but  an  express  agreement  would  discharge  an  acceptor ; 
and  the  plaintiff's  conduct  in  this  case  only  meant,  that  he  would 
try  to  recover  the  amount  of  the  bill  from  the  drawer,  who  was  the 
true  debtor,  if  he  could.  But  the  holder  of  the  bill  may  discharge 
the  acceptor  by  parol  (/)• 

(g)  Ww^Hy  ▼.  Crwrfwd,  2  Campb.  445.  H.  40  Geo.  III.  B.  R. 

(A)  Parmimter  ▼.  8ymon$,  2  Bro.  P.  C.  (k)  Dingwall  v.  Dtmtter,  Dong.  247 ; 

43,  affinning  jadgment  of  the  Court  of  Parker  y.  Leigh^  2  Stark.  N.  P.  C.  228, 

King't  Bench,  which  U  reported  in  1  Wils.  S.  P.,  Lord  BUenbonmgh,  C.  J.    See  also 

186.  Adamt  y.  Gregg,  2  Stark.  N.  P.  C.  531 ; 

(0  8mth  y.  Woodcochy  Same  y.  Dud-  9ndParqukarY.8<mtkeg,lVl.&.l/iaXk.U, 
/^,  4  T.  R.  691.    Confirmed  by  Amongm,  (/)  IVhaileg  y.  Trieker,  1  Campb.  35. 
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The  drawee  (who  was  also  the  payee)  of  a  foreign  bill  of  ex-^ 
change  drawn  in  three  parts,  accepted  and  indorsed  one  part  to  a 
creditor,  to  remain  in  his  hands  until  some  other  security  was  given 
for  it;  and  afterwards  accepted  and  indorsed  another  part,  for 
value,  to  a  third  person.  The  acceptor  substituted  another  security 
for  the  part  first  accepted,  whereupon  it  was  given  up  to  him :  it 
was  holden  (m),  that  tne  holder  of  the  part  secondly  accepted  was 
entitled  to  recover  on  the  bill  against  the  acceptor.  An  acceptance 
in  blank  (n)  is  sufficient  to  charge  the  acceptor,  where  the  bill  is 
afterwards  dra¥ai  in  pursuance  of  his  authority.  The  stat.  1  &  2 
Geo.  IV.  c.  78,  s.  2,  does  not  affect  such  an  acceptance ;  per  Lord 
Lyndhurst^  C.  B.  As  to  the  mode  of  pleading  a  qualified  accept- 
ance, see  Lyon  v.  WalUy  9  Bingh.  660. 

Nonrocceptance^  and  Notice  thereof. — If  a  bill  is  presented,  and 
an  acceptance  refused,  or  qualified  acceptance  only  offered,  or  any 
other  default  made,  due  diligence  must  be  used  in  giving  notice 
thereof  to  the  drawer,  if  the  holder  means  to  resort  to  nim  for 
payment ;  and  this  rule  ought  to  be  observed,  although  the  bill  pre- 
sented for  acceptance  be  a  bill  payable  at  a  certain  time  after  date ; 
for  although  it  be  not  necessary  to  present  a  bill  of  this  description 
for  acceptance  at  all,  yet  if  it  be  presented  and  dishonoured,  notice 
becomes  requisite  in  the  same  manner  as  upon  non-payment :  and 
it  is  not  sumcient  to  give  notice  of  the  non-acceptance  at  the  same 
time  with  the  notice  of  non-payment  (o).  But  the  omission  of 
the  notice  of  non-acceptance  wiU  not  vitiate  the  remedy  against  the 
drawer  at  the  suit  of  a  subsequent  bon&  fide  indorsee  for  a  valuable 
consideration  without  notice,  who  was  not  in  possession  of  the  bill 
at  the  time  of  the  dishonour  {p).  The  notice  of  the  dishonour, 
which  may  be  by  letter  (^),  must  be  given  within  a  reasonable 
time  (r).  What  is  reasonable  time  appears  to  be  a  question  of 
law  dependent  on  facts,  viz.  the  situation  of  the  parties,  the  place 
of  their  abode,  and  the  facility  of  communication  between  them. 
Where  the  piolies  reside  in  London,  each  party  has  a  day  to  give 
notice  (5).  In  Muilman  v.  D^JEguino^  2  H.  Bl.  565,  which  was  the 
case  of  a  foreign  bill  drawn  payable  in  the  East  Indies,  a  certain 
time  after  sight ;  the  court  determined,  that  it  was  not  necessary 
to  send  notice  of  the  dishonour  by  any  accidental  foreign  ship,  which 
sailed  thence,  not  direct  for  England ;  but  that  it  was  sufficient  to 
have  sent  notice  by  the  first  regular  English  ship  which  sailed  for 
England,  considering  the  latter  in  the  nature  of  a  regular  post  be- 
tween the  two  countries.     But  where  a  bill  was  drawn  in  duplicate 

(m)  Holdtworth  v.  Htinierf  10  B.  &  C.  (q)  Adm.  per  SUenborouffh,  C.  J.,  5 

449.  Esp.  N.  P.  C.  157. 

(fi)  Leilie  y.Htutingi,  1 M.  &Rob.  119.  (r)  Darbiihire  y.  Parker,  6  East,  3. 

(0)  Moscow  V.  Hardy,  2  Campb.  458;  (a)  Smitk  t.  MuOeit,  2  Campb.  208. 

but  see  1  Marsh.  R.  613,  and  Dimfr  t.  See  also  Jameson  y.  Swinton,  2  Camph. 

(yKerfe,  5  M.  &  S.  282.  373. 

(jf)  Jham  y,  O^Kerfe,  ubi  sup. 


BILLS  OF  EXCHANGE.  353 

on  the  12th  of  August,  at  Carbonear,  in  Newfoundland,  payable 
ninety  days  after  sight,  on  S.  &  Co.  in  England,  for  the  freight  of  a 
Toyage  from  Liverpool  to  Carbonear;  and  the  bill  was  not  pre- 
sented for  acceptance  until  the  16th  of  November;  and  it  was 
proved  that  Carbonear  was  twenty  miles  from  St.  John's,  with  a 
daily  communication  between  those  places,  and  from  St.  John's  there 
was  a  post-office  packet  three  times  a  week  to  England,  the  average 
voyage  being  about  twelve  days;  it  was  holden(09  that  the  jury 
had  properly  found  that  the  bill  was  not  presented  for  acceptance 
within  a  reasonable  time,  no  circumstances  being  proved  in  explana- 
tion of  the  delay. 

On  the  10th  of  September,  1820,  a  bill  drawn  by  defendant  on  O. 
at  Rio  Janeiro,  payable  at  sixty  days  after  sight,  was  sold  in  the 
London  money  market  by  the  defendant  s  order,  and  purchased  by 
the  plaintiff,  who  kept  it  m  his  own  possession  until  the  1st  of  Fe- 
bruary, 1831,  when  it  was  again  sold  by  the  plaintiff,  in  the  market, 
and  put  into  circulation ;  the  rate  of  exchange  fell  immediately 
Ikfler  the  purchase  by  the  plaintiff,  and  continued  lower  down  to  the 
time  when  the  plamtiff  sold  the  bill.  The  drawee  having  fiuled 
before  presentment,  plaintifi^  after  pajring  his  indorsee  the  amount, 
sued  the  defendant,  the  drawer;  it  was  holden(tt),  that  the  jury 
were  properly  directed  to  consider  whether,  due  regard  being  had 
to  the  interests  of  both  drawer  and  holder,  there  had  been  unrea- 
sonable delay  on  the  part  of  the  plaintiff  in  forwarding  the  bill  for 
acceptance,  or  putting  it  into  circulation,  and  the  jury  having  found 
for  the  plaintifl^  the  court  refused  to  disturb  the  verdict. 

The  holder  of  a  bill  of  exchange,  on  non-acceptance,  and  protest, 
and  notice  thereon,  has  an  immediate  right  of  action  against  the 
drawer ;  and  the  statute  of  limitations,  therefore,  runs  against  him 
from  that  time,  and  not  from  the  non-payment  of  the  bill  when 
due  (x). 

/Notice  to  Drawer. — The  rule  which  requires  notice  to  be  given 
within  a  reasonable  time  by  the  holder  of  a  bill  of  exchange  to  the 
drawer^  of  the  drawee's  refusal  to  accept,  is  calculated  for  the 
benefit  of  the  drawer,  in  order  that  he  may,  upon  receiving  such 
notice,  withdraw  his  effects  out  of  the  hanos  of  the  drawee.  On 
this  rule,  however,  an  exception  has  been  engrafted  (^),  viz.  that 
it  is  not  necessary  to  give  such  notice  to  the  drawer,  where  the 
drawer  has  not  any  effects  in  the  hands  of  the  drawee,  at  the  time 
when  the  bill  is  drawn  ;  because  in  this  case  the  drawer  cannot  sus- 
tain any  injury  from  the  want  of  such  notice ;  but  if  the  drawer  has 
efifects  m  the  hands  of  drawee,  at  the  time  the  bill  was  drawn  {z), 


i 


0  StrakerY.Orakam,  4  M.&W.  721.  (y)  Walwyn  ▼.  8t.  Qntn/im  1  Bos.  & 

u)  Mettuh  ▼.  Rawdoti,  9  Bingh.  416 ;  Pul.  652 ;  Rogers  t.  Sieoetu,  2  T.  R.  713. 

2M.&Se.  570.  (r)    Orr    v.  Magmnii,   7   Eut,  359; 

(x)  Whitehead  ▼.  Walker,  9  M.  &  W.  Blackhan  ▼.  Doren,  2  Campb.  503. 

506. 

VOL.  I.  2  A 
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though  it  does  not  appear  to  what  amount,  and  though  such  efiects 
are  withdrawn  before  the  bill  can  be  presented,  the  circumstance  of 
there  not  beinff  effects  in  the  hands  of  the  drawee,  at  the  time 
when  the  bill  u  presented  for  acceptance,  and  refused,  will  not 
supersede  the  necessity  of  notice ;  ior  it  would  be  very  dangerous 
and  inconvenient,  merely  on  account  of  the  shifting  of  a  balance,  to 
hold  notice  not  to  be  necessary ;  it  would  be  introducing  a  number 
of  collateral  issues,  in  every  case  upon  a  bill  of  exchange,  to  exa- 
mine how  the  account  stood  between  the  drawer  and  drawee,  from 
the  time  the  bill  was  drawn  down  to  the  time  it  was  dishonoured. 
So  if  the  drawer  has  effects  in  the  hands  of  the  drawee,  at  any 
time  between  the  drawing  of  the  bill  and  its  becoming  due,  he  is 
entitled  to  notice,  although  he  had  not  any  such  effects  at  the  time 
of  biU  drawn  (a). 

In  Terry  v.  Parher  (6),  the  question  was,  whether  want  of  effects 
excused  the  holder  of  a  bill  m>m  the  necessity  of  presenting  the 
bill  tor  payment  at  its  maturity,  as  well  as  of  giving  notice  of  msho- 
nour  to  the  drawer;  and  the  court  held  that  it  did  so  excuse  him ; 
for  the  same  reason  applied  equally  to  both  cases. 

In  Shaw  v.  Croft,  sittings  after  T.  T.  1798,  Chitty  on  Bills,  98, 
Kenyan^  C.  J.,  said,  that  it  did  not  make  any  difference  who  gave 
notice  to  the  drawer  of  the  dishonour  of  the  bill ;  and  there  ruled  a 
notice  from  the  acceptor  sufficient,  observing,  that  the  only  end  of 
the  notice  was,  that  the  drawer  might  have  recourse  to  the  acceptor. 
See  also  Jameson  v.  Swinton,  2  Campb.  373,  where  Zotrr^nce,  J., 
ruled,  that  the  drawer,  who  had  received  due  notice  of  dishonour 
from  the  first  indorsee,  was  liable  to  the  second  indorsee,  who  had 
merely  given  notice  to  his  indorser.     And  in  JRosher  v.  Kieran,  4 
Campb.  87,  which  was  an  action  by  indorsee  against  drawer,  Lord 
Ellenharough  held  it  sufficient  to  prove  that  defendant  had  notice  of 
dishonour  from  the  acceptor.     But  see  Exp,  Barclay^  7  Ves.  jun. 
598,  contra  per  Eldon^  Ch.,  and  Stewart  v.  Kennett,  2  Campb.  177; 
per  Lord  EUenborcugh,  C.  J.,  where  notice  was  by  a  mere  stranger. 
It  may  be  observed,  that  in  the  case  of  Exd.  Barclay^  the  atten- 
tion of  the  court  was  not  directed  to  Lora  Kenyon*$  opinion  in 
Shaw  V.  Croft,    But  this  point  is  now  cjuite  settled  in  Chapman  v. 
Keane  (c),  in  which  it  was  holden,  that  it  is  sufficient  if  the  notice 
be  given  by  an^  person  who  is  a  party  to  the  bill,  and  that  it  need 
not  proceed  either  immediately  or  derivatively  from  the  hcdder. 
**  It  is  not  necessary  to  say,  whether  the  rule  which  di^)«ise8 
with  notice  in  cases  where  the  drawer  has  no  effects  in  the  hands 
of  the  drawee,  was  wisely  adopted  or  not.     That  rule  certainly 

Eroceeds  upon  the  ground  of  fraud  in  the  drawer ;  and  the  courts 
ave  said,  that  where  the  drawer  has  been  guilty  of  fnuid,  he 
shall  not  claim  the  protection  of  those  rules  whidi  were  intro- 

{d)  Hamrntmd  v.  Ihffrene,  3  Campb.  {b)  6  A.  &  E.  507  ;  1  l^ev.  &P.  752. 

145.  (e)  4  Nev.  ft  M.  607 ;  S  A.  &  E.  193. 
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dnced  for  the  benefit  of  drawers  acting  ban&jide.  When  a  per^ 
son  draws  a  bill  upon  another,  who  has  no  effects  in  his  hands, 
he  is  jiot  entitled  to  notice  of  its  bein^  dishonoured,  since  he 
must  know,  without  such  notice,  that  funcb  have  not  been  provided 
to  answer  it.^  Per  Chamhre^  J.,  in  CUgg  v.  Cotton^  3  Bos.  & 
Pul.  239.  In  Walwyn  v.  St.  Quintin,  1  Bos.  &  Pul.  662,  JEyre, 
C.  J.y  said,  it  might  be  a  proper  caution  to  bill-holders  not  to 
rely  on  it  as  a  general  rule,  tnat  if  the  drawer  had  not  any  effects 
in  the  hands  of  the  acceptor,  notice  was  not  necessary.  The 
cases  of  acceptances  on  the  faith  of  consignments  from  the  drawer, 
not  come  to  hand,  and  the  case  of  acceptances,  on  the  ground 
of  fair  mercantile  agreements,  might  be  stated  as  exceptions, 
and  there  might  possibly  be  many  others.  See  also  Clegg  v.  Cot- 
ton^ 3  Bos.  &  Pm.  239,  where  A.  the  agent  in  America  of  B.  in 
England,  drew  a  bill  upon  B.  and  indorsed  it  to  C.  also  residing 
in  America,  who  indorsed  it  over.  Before  the  bill  became  due, 
A.  having  reason  to  believe  that  B.  would  fail,  lodged  property 
belonging  to  B.  in  the  hands  of  C.  to  answer  the  bill  in  case  it 
should  be  returned,  C.  undertaking  to  restore  the  same  whenever 
it  should  appear  that  he  was  exonerated  from  the  bill.  Acceptance 
and  payment  of  the  bill  were  refused,  but  no  notice  was  given  to 
A. ;  held,  that  A.  was  discharged ;  Heathy  J.,  observing,  that  no 
doubt  the  rule  dispensing  with  notice  proceeded  on  the  ground  of  a 
supposed  fraud ;  but  that  groimd  was  not  applicable  to  a  case 
where  an  agent  drew  upon  his  principal,  unless  under  very  particu- 
lar circumstances.  See  further  on  this  subject  the  opinion  of  Lord 
JSllenbcraughy  C.  J.,  in  Brown  v.  Maffey^  16  East,  221 ;  and 
Thackray  v.  Blackett^  3  Campb.  166.  in  this  last  case.  Lord  E. 
held,  that  the  drawer  having  effects  in  hands  of  acceptor  before  bill 
became  due,  was  entitled  to  notice,  although  he  had  not  such  effects 
at  time  of  bill  drawn.  See  also  Rucher  v.  MilleTy  3  Campb.  217 ;  16 
East,  43,  S.  C.  See  also  Claridge  v.  Dalton,  4  M.  &  S.  226.  The 
insolvency  of  the  acceptor  (eT),  although  within  the  knowledge  of  the 
drawer,  will  not  supersede  the  necessity  of  notice  to  the  drawer,  of 
the  dishonour  of  Uie  bill.  Although  the  holder  may  have  lost 
his  remedy  against  the  drawer,  by  laches,  in  not  giving  notice,  yet 
a  subsequent  promise  to  the  holder,  by  the  drawer,  that  he  will 
see  the  bill  paid,  will  enable  the  holder  to  maintain  an  action  on 
the  biU  (6). 

Notice  to  Indorser. — If  the  holder  of  a  bill  of  exchange  looks 
to  the  indorser  for  payment,  it  is  incumbent  on  him  to  give  notice 
of  the  dishonour  of  the  bill  within  a  reasonable  time,  otherwise  the 
indorser  will  not  be  liable.  In  Blesard  v.  Hirst  and  another^ 
6  Burr.  2670,  it  was  holden,  that  the  indorsee  of  an  inland  bill  of 
exchange,  who  had  neglected  to  ^ve  notice  to  his  indorser  of  the 

id)  BtdaUe  ▼.  Sowerbyf  11  East,  114. 
(e)  HopM  Y,  Alder f  6  East,  16  n.    See  also  pott,  p.  367. 
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drawee's  refusal  to  accept  until  a  month  had  elapsed,  in  the  course 
of  which  the  drawer  became  a  bankrupt,  could  not  recover  a^inst 
such  indorser.  Lord  Mansfield^  C.  J.,  said,  in  this  case,  5  Burr. 
2672,  that  there  was  not  any  difference  in  this  respect  between  an 
inland  and  a  foreign  bill. 

The  holder  of  a  bill  before  it  was  due  having  tendered  it  for 
acceptance,  which  was  refused,  kept  it  till  due,  without  giving 
notice  of  non-dcceptance^  when  it  was  tendered  for  payment  and 
refused,  and  then  immediately  returned  it  to  the  second  indorser, 
who,  not  knowing  of  the  laches,  took  up  the  bill ;  it  was  holden, 
that  his  ignorance  of  the  laches  of  the  former  holder  did  not 
entitle  him  to  recover  against  the  first  indorser,  who  set  up  such 
defence  (/).  With  respect  to  the  drawer,  it  has  been  observed, 
that  want  of  effects  in  the  hands  of  the  drawee,  at  the  time  of  bill 
drawn,  will  supersede  the  necessity  of  notice ;  but  with  respect  to 
the  indorser,  as  he  has  not  any  concern  with  the  accounts  between 
the  drawer  and  drawee,  notice  of  non-acceptance  must  be  given  to 
him  by  the  holder  of  the  bill,  although  the  drawer  has  not  any 
effects  in  the  hands  of  drawee  {g).  In  Tindal  v.  Brown^  1  T.  R. 
167,  an  action  was  brought  by  indorsee  against  indorser  of  a 
promissory  note.  The  defendant  had,  within  a  reasonable  time 
after  default  of  payment  of  the  note,  received  notice  thereof  from 
the  n^iker;  but  the  plaintiff,  the  holder,  had  not  given  the  de- 
fendant notice  until  two  days  after  the  bill  had  become  due.  On 
this  m-ound  the  court  held,  that  the  plaintiff  could  not  recover, 
and  that  due  notice  ought  to  be  given  by  the  holder  himself  to 
the  indorser  within  a  reasonable  time  after  default  of  payment ; 
Buller^  J.,  observing,  ^^  that  the  purpose  of  giving  notice  to  the 
indorser  is  not  merely  that  the  indorser  should  know  that  the  note  is 
not  paid,  for  he  is  chargeable  only  in  a  secondary  degree  ;  but  to 
render  him  liable,  you  must  show  that  the  holder  looked  to  him 
for  payment^  and  gave  him  notice  that  he  did  so.  The  notice 
by  another  person  to  the  indorser^  can  never  be  sufficient;  but 
it  must  proceed  from  the  holder  himself.^  The  preceding^case  of 
Tindal  v.  Brown^  was  cited  by  JEldon^  Ch.,  in  JSxp.  ISarclay^ 
7  Ves.  jun.  598,  and  the  same  rule  was  applied  by  him  to  the 
case  of  the  drawer,  thereby  overruling  the  opinion  of  Lord  Kenyon, 
C.  J.,  in  Shaw  v.  Crofts  Chitty,  98,  and  ante^  p.  354,  which  case, 
however,  was  not  noticed  either  in  the  argument  or  by  the  court  in 
JExp.  Barclay.  And  see  Chapman  v.  Keane^  ante^  p.  354,  overruling 
Tindal  v.  Brown^  as  to  this  point.  The  exception  to  the  general 
rule  dispensing  with  notice  where  there  are  not  effects  in  the 
hands  of  the  drawee,  is  confined  to  actions  brought  against  the 
drawer,  and  the  indorser  is  in  all  cases  entitled  to  notice.  Per 
Lord  Kenyony  C,  J.,  in  Wilkes  v.  Jacksy  Peake's  N.  P.  C.  202. 

(/)  Roieow  ▼.  Hardy,  12  East,  434.       WilkeB  v.  Jaekt,  Peake's  N.  P.  C.  202 
But  see  Dwm  v.  0'K€^9,  ante,  p.  352.  S.  P.    Per  Ket^on,  C.  J. 

(p)  Ooodall  y.  Dolley,   1  T.  R.  712 ; 


BILLS  OF  EXCHANGE.  357 

A  subsequent  promise  by  the  indorser,  is  a  waiver  of  the  objection 
for  want  of  notice  (A),  and  it  is  immaterial  whether  such  promise 
be  made  to  the  plaintiff,  or  to  a  third  person  (i),  who  held  the 
biU  at  the  time ;  but  a  subsequent  proposal  by  the  indorser  to  pay  the 
bill  by  instalments^  made  without  knowledge  of  all  circumstances  re- 
lative  to  the  bill  having  been  dishonoured,  lias  been  holden  not  to 
be  a  waiver  of  the  objection  for  want  of  notice  (A).  The  rule 
requiring  notice  to  be  given  even  to  the  indorser,  is  applicable 
only  to  fair(/)  transactions,  where  the  bill  has  been  given  for 
value  in  the  ordinary  course  of  trade.  In  an  action  against  the 
payee  of  a  note,  it  appeared  that  the  note  was  not  presented  for 
payment  till  the  day  i^ter  it  became  due,  and  that  no  notice  was 
given  till  five  days  after  such  presentment ;  but  it  also  appearing, 
that  the  defendant  gave  no  value  for  the  note,  that  he  lent  his  name 
merely  to  give  it  credit,  and  that  he  knew  at  the  time  that  the  maker 
was  insolvent,  it  was  holden,  that  the  plaintiff  was  entitled  to  recover. 
De  Berdt  v.  Atkinson^  2  H.  Bl.  336.  So  in  Sisson  v.  Thomlinson, 
London  Sittings,  17th  December,  1805,  MSS.  Lord  JEllenborough, 
C.  J.,  ruled,  on  the  authority  of  the  preceding  case,  that  where  the 
indorser  has  not  given  any  consideration  for  a  bill,  and  knows  at  the 
time  that  the  drawer  has  not  any  effects  in  the  hands  of  the  drawee, 
he  (the  indorser)  is  not  entitled  to  notice  of  the  non-payment 
as  a  bond  fide  holder  for  a  valuable  consideration  would  be.  But 
see  Smith  v.  Becket,  13  East,  187,  and  Brown  v.  Maffey^  15  East, 
216 ;  in  which  last  case  it  was  holden,  that  an  indorser  is  entitled  to 
notice  of  dishonour,  although  he  has  not  received  any  value  for  his 
indorsement,  if  he  did  not  know  that  the  bill  was  an  accommodation 
bill  in  its  inception ;  and  see  also  Terry  v.  Parker  (an),  in  which 
Lord  Denman^  C.  J.,  delivering  the  judgment  of  the  court,  observed 
that  the  case  of  De  Berdt  v.  Atkinson  could  hardly  be  supported, 
inasmuch  as  the  defendant  was  not  the  party,  for  whose  accommo- 
dation the  note  was  made ;  on  the  contrary,  he  lent  his  name  to  ac- 
eommodate  the  maker. 

In  addition  to  notice,  it  was  formerly  holden,  that  an  indorsee 
could  not  sue  his  indorser  until  he  had  demanded  payment  of  the 
drawery  on  the  ground  that  the  indorser  was  only  a  warranter 
for  the  payment  of  the  drawer ;  but  this  doctrine  has  been  over- 
ruled, and  it  is  now  settled,  as  well  in  the  case  of  a  foreign  as 
in  that  of  an  inland  bill,  that  such  a  demand  is  not  necessary,  as 
appears  from  the  following  cases : — 

Case  on  a  foreign  bill  of  exchange  by  an  indorsee  against  the 

(A)  Peake's  N.  P.  C.  202 ;  Lvndie  v.  v.  Dt^freme,  15  East,  275,  as  to  what  shaU 

Roberitan^  7  East,  231,  S.  P.,  recognized  be  eyidence  of  a  waiver  of  the  objection. 
in  /oner  ▼•  Morgam,  2  Campb.  475,  and  in  (i)  Potter  v.  Rayworth,  13  East,  417. 

Cnuetm  ▼.  Wwtkm,  5  M.  &  W.  5,  since  {k)  Goodall  y.  DoUey,  1  T.  R.  712. 

the  new  rules,  which  do  not  affect  the  U)  De  Berdt  v.  Atkintan,  2  H.  Bl.  336. 

question.    In  this  case  the  issue  was  on  (m)  6  A.  &  E.  507 ;  1  Nev.  &  P.  752. 

the  fact  of  presentment.    See  also  Hopiey 
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indorser  (n).  On  general  demurrer,  it  was  objected  that  plaintiff 
had  not  shown  a  demand  on  the  drawer,  in  whose  default  only  the 
indorser  warrants.  After  two  arguments,  the  court  was  of  opinion, 
that  the  declaration  was  good  enough ;  that  to  require  a  demand 
upon  the  drawer,  would  be  laying  such  a  clog  on  these  biUs  as 
would  deter  all  persons  from  takmg  them ;  that  as  to  the  notion 
which  had  prevailed,  that  the  indorser  warrants  only  in  default  of 
iJie  drawer,  there  was  not  any  colour  for  it ;  for  every  indorser  was 
in  the  nature  of  a  new  drawer,  and  at  nisiprius  the  indorsee  was 
never  put  to  prove  the  hand  of  the  first  drawer.  The  same  point 
was  ruled  in  the  case  of  an  inland  bill  of  exchange,  in  HeyUn  v. 
Adamsoriy  2  Burr.  669.  There  is  a  dictum  of  Lord  Hardtoicke,  Ch., 
to  the  same  effect  in  Lidte  v.  Hayes^  1  Atk.  281,  assigning  the  same 
reason,  viz.  that  every  indorser  is  as  a  new  drawer. 

Foreign  bills  of  exchange  ought  to  be  presented  for  acceptance  to 
the  drawee,  by  a  notary  public,  or  his  clerk  ;  provided  that  in  the 
case  of  a  presentment  by  the  clerk,  and  non-acceptance,  the  notary 
duly  makes  the  protest  (o).  If  the  drawee  refuses  to  accept  the 
bill  (o),  then  the  notary  ought  to  draw  a  protest  for  non-acceptance. 
In  Cromwell  and  another  v.  Uynson^  2  Esp.  N.  P.  C.  511,  Kenyon, 
G.  J.,  ruled,  that  when  notice  of  non-acceptance  was  given  to'  the 
indorser  of  a  foreign  bill,  it  was  not  necessary  that  such  notice  should 
be  accompanied  with  a  copy  of  the  protest  for  non-acceptance.  The 
case  of  Goostry  v.  Mead^  Gilb.  Ev.  p.  79,  Edit.  1761,  and  Bull. 
N.  P.  271,  seems  to  be  at  variance  with  this  decision  of  Kenyon^ 
0.  J.  A.  drew  a  bill  of  exchange,  in  the  West  Indies,  on  T., 
in  London,  at  sixty  days^  sight,  payable  to  W.,  or  order:  W. 
indorsed  to  O.,  who  presented  the  bill  to  T.,  who  refusing,  6.  noted 
it  for  non-acceptance,  and  at  the  end  of  sixty  days  protested  it  for 
non-payment,  and  then  wrote  a  letter  to  A.,  and  also  to  his  agent 
in  the  West  Indies,  acquainting  them  that  the  bill  was  not  accepted. 
In  an  action  brought  against  A.  by  G.,  on^  this  case,  he  was  non- 
suited ;  for  by  not  sending  the  protest  for  non-acceptance  he  made 
himself  liable.  The  only  way  in  which  this  case  can  be  reconciled 
with  Lord  KenyorCs  decision  is,  by  considering  the  expressions  used 
in  the  latter  case,  "  not  sending  the  protest,''  as  meaning  nothing 
more  than  **  not  giving  notice  of  the  non-acceptance.''  It  was  said 
by  the  court,  in  Bromley  v.  Frazier  (j),  that  Uie  requiring  a  protest 
for  non-acceptance  is  not  because  a  protest  amounts  to  a  demand, 
for  it  is  only  giving  notice  to  the  drawer  to  get  his  effects  out  of  the 
nands  of  the  drawee.  In  Goodman  v.  Harvey  (r),  where  the  fore- 
going subject  was  discussed,  it  was  expressly  ruled,  in  the  case  of  a 


t. 


fn)  Bromley  v.  Frazier ^  Str.  441.  a  notary  public/'  is  not  well  founded. 

[o)  See  Brooke's  Treatise  on  the  Office  (p)  Per  Holt,  C.  J.,  6  Mod.  29;  BmUer 

of  a  Notary  in  England,  wherein  he  shows  v.  Cr^e, 

that  the  dictum  of  At//0r,  J.,  in  X^^  ▼.  (a)  Str.  442. 

MilU,  4  T.  R.  175,  « that  the  demand  in  (r)  4  A.  &  £.  870 ;  6  Nev.  &  M.  372. 
the  case  of  aforeign  bill  tHmit  be  made  by 
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fordgn  bill,  the  drawer  whereof  was  resident  abroad,  that  it  was  suf- 
ficient to  inform  him  that  the  bill  had  been  protested  for  non-pay- 
ment, without  sending  him  a  copy  of  the  protest. 

Protest. — ^A  protest  on  an  inland  bill  of  exchange  was  not  neces- 
sary until  the  latter  end  of  King  William^s  reign.  The  frequent 
delays  of  payment  of  such  bills  having  been  found  to  be  very  incon- 
venient in  the  course  of  trade  and  commerce,  it  was  enacted  by 
Stat.  9  &  10  Will.  IIL  c.  17,  that  "  where  bills  of  exchange  (of  51 
or  upwards,  payable  at  a  certain  time  after  date  («),  and  expressed 
to  be  for  value  received,)  are  drawn  in,  or  dated  at,  any  place  in 
England,  Wales,  or  Berwick-upon-Tweed,  upon  any  persons  of  or 
in  any  other  place,  in  such  cases,  after  presentation  ana  acceptance, 
hy  underwriting  the  bills  under  the  parties'  hands,  and  after  the 
expiration  of  three  davs  (0  after  the  time  when  the  same  shall  be 
due,  on  refusal  or  neglect  of  payment  thereof,  the  party,  to  whom 
the  said  bill  is  made  payable,  his  agent,  &c.  may  cause  the  same  to 
be  protested  by  a  notary  public,  and  in  default  of  such  notary,  by 
any  other  substantial  person  of  the  place,  in  the  presence  of  two 
witnesses ;  the  protest  to  be  written  under  a  copy  of  the  bill  in  the 
following  form  :^— 

Know  all  men^  that  I,  A,  B,^  on  the  day  of 

at  the  usual  place  of  abode  of  the  said  have  demanded 

payment  of  the  bill^  of  which  the  above  is  the  copy,  which  the 
satd  did  not  pay  ;  wherefore,  /,  the  said 

do  hereby  protest  the  said  bill;  dated  this  day  of 

By  sect.  2,  '^  the  protest  is  to  be  sent  within  fourteen  days  after 
the  making  thereof,  or  due  notice  given  thereof  to  the  party  from 
whom  the  bills  due  were  received,  who  is  (upon  producing  such 
protest)  to  repay  the  bills  with  all  interest  (u)  and  charges  from  the 
oay  such  bills  were  protested ;  sixpence  only  to  be  paid  for  the 
protest  (x).  In  de&ult  or  neglect  of  such  protest  or  due  notice,  the 
person  so  failing  or  neglecting  shall  be  liable  to  all  costs,  damages, 
and  interest.^ 

This  statute  does  not  take  away  the  party's  action,  where  there 
is  not  any  protest,  to  recover  the  amount  of  the  bill ;  but  it  seems, 
that  in  such  case  he  is  not  entitled  to  recover  interest  and  charges. 
Per  Holt,  C.  J.,  in  Brough  v.  Parkins,  Lord  Raym.  993.  The 
jprincipal  is  recoverable  without  interest,  per  Lord  Hardwiche,  C.  J., 
m  Lumley  v.  Palmer,  Ca.  Temp.  Hardw.  77.  But  in  Windle  v. 
Andrews,  2  B.  &  A.  696,  it  was  holden,  that  to  entitle  the  indorsee 
of  an  inland  bill  of  exchange  to  recover  interest  from  the  drawer,  it 
was  not  necessary  to  protest  the  same  for  non-payment.      The 

(«)  This  let  does  not  extend  to  bilU  is  not  reoorenble  against  the  drawer.  Per 

payable  after  sig^t.     Lrfthty   v.  WU9,  Baymond,  C.  J.,  H^rrii  ▼.  Benson^  Str. 

4  T.  R.  170.  910.    But  see  WhidU  ▼.  AMdTW>9,  2  B.  & 

[i)  See  4  T.  R.  170.  A.  696. 


i 


M)  If  there  be  not  any  protest;  interest         («)  4  T.  R.  170. 
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statute  here  seems  to  give  the  drawer  a  remedy  by  action,  agaanst 
the  party  failing  to  nulke  protest,  for  costs  and  damages.  Per 
Holtj  G.  J.,  in  trough  y.  Parkins^  Lord  Raym.  993.  Lord  Hard- 
wiche,  C.  J.,  in  Lundey  y.  Palmer^  justly  observed,  that  this  statute 
was  drawn  very  darkly. 

Sect.  5.  ^'  Provided  that  no  acceptance  of  such  bill  shall  be 
sufficient  to  charge  any  person,  unless  the  same  bill  be  underwritten 
or  indorsed  in  writing  thereupon,  and  if  such  bill  be  not  so  ac- 
cepted, the  drawer  sh^  not  be  liable  to  pay  any  costs,  damages,  or 
interest,  unless  such  protest  be  made  ror  non-acceptance  thereof, 
and  within  fourteen  clays  after  such  protest,  the  same  be  sent,  or 
otherwise  notice  thereof  be  given,  to  the  party  from  whom  such 
bill  was  received,  or  left  in  writing  at  the  place  of  his  or  her  usual 
abode ;  and  if  such  bill  be  accepted,  and  not  paid  before  the  expi- 
ration of  three  days  after  the  said  bill  shall  become  due,  the  drawer 
shall  not  be  liable  to  pay  any  costs,  damages,  or  interest,  unless  a 

J>rotest  be  made  and  sent,  or  notice  thereof  given,  in  manner  and 
brm  above  mentioned ;  nevertheless,  evefy  drawer  of  such  bill  shall 
be  liable  to  make  payment  of  costs,  damages,  and  interest,  upon 
such  inland  bill,  if  any  one  protest  be  made  of  non-acceptance  or 
non-payment  thereof,  and  notice  thereof  be  sent,  given,  or  left  as 
aforesaid." 

Sect.  7.  "  If  any  person  accept  any  such  bill  (4)  in  satisfaction  of 
any  former  debt  or  sum  of  money  formerly  due  unto  him,  the  same 
shall  be  esteemed  a  complete  payment  of  such  debt,  if  such  person 
doth  not  take  his  due  course  to  obtain  payment  thereof,  by  endear 
vouring  to  get  the  same  accepted  and  paid,  and  make  his  protest,  as 
aforesaid,  either  for  non-acceptance  or  non-payment  thereof.^ 

Sect.  8.  "  Provided,  that  nothing  herein  contained  shall  extend 
to  discharge  any  remedy  (5)  that  any  person  may  have  against  the 
drawer,  acceptor,  or  indorser  of  such  bill."      ^'  In  case  any  inland 


(4)  That  is  a  bill  for  5/.  or  upwards,  payable  after  date,  and  expressed 
to  be  for  value  received,  see  sect.  4.  Formerly,  a  bill  given  in  payment 
of  a  precedent  debt,  was  not  considered  as  payment,  miless  the  mon^ 
was  paid  by  the  drawee,  although  the  holder  had  neglected  to  present  it 
for  pa3anent,  or  to  give  notice  of  non-payment.  See  1 2  Mod.  203 ;  Ca. 
Temp.  Holt,  299;  Salk.  124.  See  Bitkap  v.  Eowe,  3  M.  &  S.  362; 
Maillard  v.  D.  of  Argyll,  6  Scott's  N.  R.  994,  and  ante,  p.  139. 

(5)  "  The  construction  of  this  clause  is,  that  it  relates  to  the  remedy 
for  the  principal  sum  in  the  bill,  for  these  two  acts  (of>.  9  &  10  Will.  III. 
c.  17;  and  3  &  4  Ann.  c.  9,)  relate  to  and  make  a  provision  for  protests, 
which  are  to  be  followed  with  interest,  damages,  and  charges  upon  the 
drawer ;  and,  therefore,  this  is  a  very  natural  proviso,  that  this  should  not 
extend  to  discharge  any  remedy  that  they  might  have  for  the  principal 
sum,  though  there  were  no  such  protest."  Per  Lord  Hardwicke,  C.  J.,  m 
Lundey  v.  Palmer^  Ca.  Temp.  Hardw.  78. 
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bills  of  ezcbange  (y)  (for  6/.  or  upwards,  payable  at  a  certain  time 
after  date,  and  expressed  to  be  for  value  received)  be  lost  or  mis- 
carried within  the  time  before  limited  for  payment,  the  drawer  shall 
give  other  bills  of  the  same  tenor  with  those  first  given,  the  persons 
to  whom  they  shall  be  so  delivered  giving  security  to  the  drawer  to 
indemnify  him  in  case  the  bills  shall  be  found  again/* 

The  indorsee  of  a  lost  bill,  where  the  bill  has  been  indorsed  in 
blank,  cannot  recover  at  law  against  the  acceptor,  although  a  suffi- 
cient indemnity  is  tendered  (z) ;  he  must  resort  to  a  court  of  equity 
for  relief  (a).  But  where  a  bill  lost  has  a  special  indorsement  upon 
it,  an  action  may  be  maintained,  without  producing  the  bill  (6). 
So  the  maker  of  a  note^  not  negotiable^  cannot  refuse  to  pay  the 
amount  when  due,  on  the  ground  that  the  payee  has  not  got  it  in 
his  possession  or  power,  and  cannot  produce  it  for  the  purpose  of 
delivering  it  up  to  the  maker  on  payment  (c). 

Liability  of  the  Drawer  on  Non-acceptance, — If  the  drawee,  on 
presentment  for  acceptance,  dishonour  the  bill,  the  drawer  may  be 
called  on  for  immediate  payment.  A  foreign  bill  of  exchange  was 
drawn  payable  at  120  days  after  sight,  but  when  the  bill  was  pre- 
sented for  acceptance,  that  was  refused ;  upon  which  an  action  was 
immediately  brought  a^nst  the  drawer,  without  waiting  till  the 
expiration  of  the  120  <&ys.  On  the  trial,  the  defendant  objected, 
that  he  was  not  liable  until  the  expiration  of  the  120  days,  and 
offered  to  call  evidence  to  prove,  that  the  custom  of  merehante  was 
such.  But  Lord  Mansfield^  C.  J.,  said,  the  law  was  clearly  other- 
wise, and  refused  to  hear  the  evidence  (d).  In  MUford  v.  May  or ^ 
1  Doug.  5by  where  the  defendant  was  holden  to  bail,  on  an  affidiavit 
of  debt,  on  a  bill  of  exchange,  drawn  by  defendant  and  indorsed  to 
plaintiff  although  the  bill  was  not  due  at  the  time  of  the  arrest ;  yet 
the  drawee  having  dishonoured  the  bill,  the  court  refused  to  discharge 
the  defendant.  In  Macarty  v.  Barrow^  Str.  949,  (more  fully  and 
accurately  reported  from  a  note  supplied  by  Wilmot^  C.  J.,  in  3  Wils. 
17,  and  from  Ford^s  note,  in  7  East,  437,  n.  (a),  and  recognized  in 
Francis  v.  Mucker ^  Ambl.  672,)  the  defendant  having  drawn  bills 
on  Spain,  which  were  afterwards  protested  for  non-acceptance,  be- 
came a  bankrupt  before  they  were  returned,  and,  being  arrested,  he 
was  discharged  upon  motion,  on  the  ground  that  it  was  a  debt  con- 
tracted before  the  bankruptcy,  and  at  the  very  instant  when  the 
bills  were  drawn.  And  in  JBaUingalls  and  another  v.  Gloster^ 
3  East,  481,  it  was  adjudged,  that  the  indorsee  of  a  foreign  bill  of 
exchange  might  bring  an  action  against  the  person  who  had  indorsed 
it  to  him,  immediately  on  the  non-acceptance  of  the  drawee. 


a 


9  &  10  WilL  III.  c.  17, 1.  3.  See  alM>  Brawn  v.  Memter,  3  M.  &  S. 

Pientm  y.  HutchkuoH,  2  Campb.  281. 
211 ;  Hatuard  ▼.  RoHiuon,  7  B.  &  C.  90.  (c)  Warn  y.  Bailey,  10  A.  &  E.  616. 

(a)  See  WalmOey  y.  Child,  1  Yes.  341,  (<0  Bright  y.  Furrier,  BoIL  N.  P.  269, 

and  B9p,  Greenway,  6  Vet.  jon.  812.  cited  by  Bllenbonmgh,  C.  J.,  in  BallingaUe 

{b)  Ijmg  y.  Bmlie,  2  Ctmpb.  214,  n.  v.  Qloeter,  3  EMt,  483. 
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although  the  time  for  which  the  bill  was  drawn  wad  not  elapsed,  on 
the  ground  that  every  indorser  was  in  the  nature  of  a  new  drawer. 
And  Lord  Ellenboroughy  C.  J.,  said,  that,  in  a  late  case  tried  before 
him  at  Guildhall,  it  appeared  to  be  the  universally  received  law  on 
the  Continent,  that  an  indorser  was  liable  immediately  on  the  non- 
acceptance  of  the  drawee. 


V.  Of  the  Transfer  of  BilU  of  Exchange,  p.  362 ;  Of  the  Party 
in  whom  the  Might  of  Transfer  is  vested^  p.  370. 

Bills  payable  to  order  (6)  or  to  bearer,  are  negotiable,  and  the 
transfer  of  them  for  a  good  and  valuable  conaderation  vests  a  right 
of  action  in  the  assignee.  It  is  a  rule  of  the  common  law,  £at 
choses  in  action  are  not  assignable ;  but  in  the  case  of  bills  of  ex- 
change there  is  an  exception  to  this  rule,  and  in  favour  of  commer- 
cial mtercourse  they  are,  by  the  custom  of  merchants,  assignable 
to  a  third  person  not  named  in  the  bill,  or  party  to  the  contract,  so 
as  to  vest  in  the  assignee  a  right  of  action  in  his  own  nanu. 
Whether  a  bill  of  exchange  be  neffotiable  or  not,  is  a  question  of 
law  (tf).  In  respect  of  bills  payable  to  order,  the  custom  has  di- 
rected that  the  assignment  should  be  made  b^  a  writing  on  the  bill, 
called  an  indorsement ;  and  in  respect  of  bills  payable  to  bearer, 
that  the  assignment  ^ould  be  constituted  by  delivery  only  (7). 
A  transfer  of  a  bill  of  exchange  by  indorsement  is  an  act  similar  in 
effect  to  making  a  new  bill,  the  inaorser  being  in  the  nature  of  a  new 
drawer  (/).  By  the  law  merchant,  every  person  having  posses- 
sion of  a  bill,  has  (notwithstanding  any  fraud  on  his  part,  either  in 
acquiring  or  transferring  it)  full  authority  to  transfer  such  bill,  but 
with  this  limitation,  that,  to  make  such  transfer  valid  there  must  be 
a  delivery,  either  by  him  or  by  some  subsequent  holder  of  the  bill, 
to  some  one  who  receives  such  bill  bon&fide  and  for  value,  and  who 

(«)  Grant  ▼.  Vaughan^  3  Burr.  1523,      toiek^^  Ch.,  1  Atic.  282 ;   Lord  Mmufield^ 
1526, 1528.  C.  J.,  2  Burr.  674 ;  Lord  BOenbonmgh, 

(/)  Per  HoU,  C.  J.,  SkSn.  411 ;  Hm^      C.  J.,  3  East,  482. 


(6)  It  must  be  observed,  that  the  indorsement  of  a  bill  which  has  not 
the  words,  '^  or  to  his  order*'  is  good,  or  of  the  same  effect  between 
indorser  and  indorsee  to  make  the  indorser  chargeable  to  the  indorsee. 
Per  HoU,  C.  J.,  HiU  v.  LewU,  Salk.  133. 

(7)  If  a  bill  be  payable  to  A.,  or  bearer,  and  A.  delivers  it  over  for 
money  received  without  indorsement,  this  is  a  sale  of  the  bill,  and  the 
seller  does  not  become  a  new  securitv,  for  if  he  had  indorsed  it,  he  had 
become  a  new  security,  and  then  he  had  been  liable  upon  the  new  indorse- 
ment. Per  Holt,  C.  J.,  Governor  and  Company  of  the  Bank  of  England  v. 
Newnum,  Lord  Raym.  442 ;  cited  in  JEndy  v.  Lye,  15  East,  7,  and  po$t, 
tit,  "  Partners." 
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18  either  himself  the  holder  of  it,  or  a  person  through  whom  the 
holder  claims  (^). 

Indorsements  are  of  two  kinds :  1st,  blank  :  2nd,  full  or  special. 
An  indorsement  in  blank,  which  is  the  most  common,  is  made  by 
writing  the  indorser  s  name  on  the  back  of  the  bill,  without  any 
mention  of  the  name  of  the  person  in  whose  favour  the  indorsement 
is  made.  Indorsements,  whether  blank  or  special,  subsequent  to 
a  blank  indorsement  by  the  payee,  may  be  struck  out  even  at  the 
trial  (A) ;  conseauently  a  remote  indorsee  may  declare  as  the  imme- 
diate indorsee  of  the  payee  or  first  indorser.  Indorsees  of  a  bill  of 
exchange  against  acceptor.  The  bill  was  indorsed  in  blank  by  the 
piyee,  and  after  several  indorsements  it  came  to  one  Jackson,  a 
bfmkrupt,  (whose  assignees  had  indemnified  defendant,)  under  a 
roecial  indorsement  to  him  or  order.  Jackson,  without  indorsing 
the  bill,  sent  it  to  Muir  and  Atkinson,  who  discounted  it  with  plain- 
tifib.  Plainti&  had  struck  out  all  the  indorsements  except  the 
first.  Per  Lord  Kenyon,  G.  J.  '^  The  fair  holder  of  a  bill  may 
consider  himself  as  the  indorsee  of  the  payee,  and  strike  out  all  the 
other  indorsements.  This  special  indorsement  being  made  after  the 
payee  had  indorsed  it,  cannot  affect  the  title  of  the  present  plain- 
ti&  (i).  So  where  there  were  several  blank  indorsements  mter- 
mediate  between  the  indorsement  Irv  the  pavee  and  the  indorse- 
ment by  the  defendant,  and  plaintiff  declared  that  the  payee  in- 
dorsed the  bill  to  the  defendant,  who  indorsed  it  to  the  plaintiff; 
this  was  holden  good  (A).  If  A.,  the  payee  of  a  bill  of  exchange, 
indorses  it  in  blank  (Z),  and  delivers  it  to  B.,  and  B.  writes  above 
A.'s  indorsement,  ^'  Pay  the  contents  to  C"  without  subscribing 
his  own  name,  B.  is  not  liable  to  G.  as  an  indorser  of  the  bill :  for, 
in  order  to  make  a  party  liable  as  an  indorser,  his  name  must  appear 
written  with  intent  to  indorse.  As  by  the  law  of  France,  an  in- 
dorsement in  blank  does  not  transfer  any  property  in  a  bill,  the 
holder  of  a  bill  drawn  in  that  country,  and  indorsed  there  in  blank, 
cannot  (m)  recover  against  the  acceptor  in  the  courts  of  this  coun- 
try. Where  a  bill  actually  made  in  this  country  is  drawn  on  a  firm 
in  France,  payable  there,  and  accepted  by  them,  it  must  be  taken 
as  between  drawer  and  payee,  to  have  been  made  in  France,  accord- 
ing to  the  principle  embodied  in  the  civil  law  maxim,  contraxisse 
unusquisque  in  eo  loco  intellwitur  in  quo  ut  solvent  se  obligaverit. 
This  being  so  between  the  drawer  and  payee,  it  is  equaUy  so  be- 
tween the  indorser  and  indorsee.  In  this  case  the  notice  of  dis- 
honour must  be  governed  by  the  law  of  France  (n).    An  indorse- 

(g)  Per  AUkfwm,  B.,  delivering  jadg-  N.  P.  C.  225 ;  1  Esp.  N.  P.  C.  180,  8.  C. 

ment  of  the  court  in  Manton  v.  Allen,  8  {k)  Chaten  y.  Bell,  4  Esp.  N.  P.  C. 

M.  &  W.  494 ;  citing  Brind  y.  Hampekire,  210.    Per  Lord  BUtnboreugh,  C.  J. 

1  M.  &  W.  369,  where  it  wm  holden  that  U)  Vimeent  y.  Horloek,  1  Campb.  442. 

a  ddiYery  to  the  indorse  ii  necessary  to  (m)  THmbeif  y.  Vignier,  1  Bingh.  N.  C. 

oomplete  a  transfer  by  indorsement.  161 ;  4  Mo.  &  Sc.  695. 

Ih)  TkeedY.  Lwell,  Str.  1103.  (»)  BoUUckUd  v.  (Stnri9,  1  Q.  B.  43 ; 

(i)  Bmith  and  otktn  v.  Clatke,  Peake's  4  P.  &  D.  737. 


364  BILLS  OF  EXCHANGE- 

ment  in  full,  or  special '  indorsemont,  mentions  the  name  of  the 
indorsee,  as  thus,  *'  Pay  the  contents  to  A.  B."  and  is  subscribed 
with  the  name  of  the  indorser.  A  full  or  special  indorsement  con- 
tains in  itself  a  transfer  of  the  interest  in  the  bill  to  the  person 
named  in  such  indorsement.  Poth.  Traits  du  Gontrat  de  Change, 
Part  I.  chap.  2,  s.  23,  24.  But  a  bare  indorsement  without  other 
words  purporting  an  assignment,  does  not  work  an  alteration  of  the 
property.  Per  Cur.,  Lucas  v.  Haynes,  Salk.  130.  Clark  having  a 
bill  of  exchange  payable  to  him  or  order,  put  his  name  upon  it, 
leaving  a  vacant  space  above,  and  sent  it  to  J.  S.,  his  friend,  who 
got  it  accepted;  but  the  money  not  being  paid,  Clark  brought 
assumpsit  against  the  acceptor.  And  it  was  objected,  that  the 
action  should  have  been  brought  by  J.  S.  But  per  Holt^  C.  J. ; 
J.  S.  had  it  in  his  power  to  act  either  as  a  servant  or  assignee.  If 
he  had  filled  up  the  blank  space,  making  the  bill  payable  to  him,  as 
he  might  have  done  if  he  would,  that  would  have  witnessed  his  elec- 
tion to  have  received  it  as  indorsee.  The  property  of  the  bill  would 
have  been  transferred  to  him,  and  he  only  could  have  maintained 
this  action  against  the  acceptor ;  but  since  he  has  not  filled  up  the 
blank  space,  his  intention  is  presumed  to  act  as  servant  only  to 
Clark,  whose  name  was  put  there ;  that  on  payment  thereof,  a  re- 
ceipt for  the  money  might  be  written  over  his  name,  and  therefore 
the  action  is  maintainable  by  Clark  (o).  From  the  foregoing  case  it 
appears  that  a  blank  indorsement  is  an  equivocal  fact,  and  that  it  is  in 
tne  power  of  the  party  to  whom  the  bill  is  delivered  to  make  what 
use  ne  pleases  of  such  an  indorsement.  He  may  either  use  it  as  an 
acquittance  to  discharge  the  bill,  or  as  an  assignment  to  charge  the 
inoorser.  Where  a  bill  was  specially  indorsed  by  the  payee,  and  the 
defendant,  before  its  indorsement  by  the  special  indorsees,  indorsed 
it ;  it  was  holden  ( z?),  that  as  against  the  defendant  it  operated  as  a 
new  instrument,  although  it  had  no  operation  with  regard  to  the 
other  parties  to  the  bill,  but  that  it  did  not  create  a  new  one,  to  re- 
quire a  fresh  stamp. 

Promissory  notes  and  bills  of  exchange  are  frequently  indorsed  in 
this  manner,  '^  Pay  the  money  to  my  use,"  in  order  to  prevent  their 
being  filled  up  with  such  an  indorsement  as  passes  the  interest.  Per 
Lord  Hardwiche^  Ch.,  in  Snee  v.  Prescotty  1  Atk.  249.  ''  A  bill, 
though  once  negotiable,  is  certainly  capable  of  being  restrained.  I 
remember  this  being  determined  on  argument.  A  blank  indorse- 
ment makes  the  biU  payable  to  bearer ;  but  by  a  special  indorse- 
ment the  holder  may  stop  the  negotiability. '^  Per  Lord  Mansfield^ 
C.  J.y  Ancker  v.  Bank  of  Engwndy  Doug.  639.  These  positions 
were  recognized  in  Sigourney  v.  Lloydj  8  B.  &  C.  622,  where  a  bill 
payable  to  the  order  of  A.  was  indorsed  by  A.  to  B.,  and  then  B. 
mdorsed  thus :  ^'  Pay  to  C.  or  his  order  far  my  use  ;"  it  was  holden, 

(o)  Clark  v.  Pigot,  Salk.  126,  and  12  {p  )  Penny  v.  Innea,  1  Cr.  M.  &  R.  439 ; 

Mod.  192.  5  Tyrw.  107. 
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(notwithstanding  the  decision  in  Evans  v.  CramlingtMy  Garth.  5, 
and  posty  p.  370,)  that  this  indorsement  was  restrictive,  and  that 
the  property  in  the  bill  remained  in  B.  On  error,  in  Exch.  Cham- 
ber, judgment  was  affirmed,  5  Bingh.  525. 

It  is  not  necessary  that  in  an  indorsement  of  this  kind  the  words 
'^  or  order  "  should  be  subjoined  to  the  name  of  the  indorsee  ;  for  if 
a  bill  be  drawn  payable  to  order,  the  negotiability  of  the  bill  will  not 
be  restrained  by  the  omission  of  the  words  ^'  or  order"  in  the  in- 
dorsement, as  will  appear  from  the  following  cases  : — 

Upon  a  case  made  at  nisi  prius  (7),  coram  Pratt^  C.  J.,  it  ap- 
peared, that  the  plaintiff  had  declared  on  an  indorsement  made  by 
A.,  whereby  he  appointed  the  payment  to  be  to  B.  or  orders  and 
upon  producing  the  bill  in  evidence,  it  appeared  to  be  payable  to  A. 
or  order,  but  the  indorsement  was  in  these  words,  ^' Pay  the  con- 
tents to  B.  ;^  and  therefore  it  was  objected,  that  the  indorsement, 
not  being  to  order,  did  not  agree  with  the  plaintiff's  declaration ; 
but,  upon  consideration,  the  whole  court  were  of  opinion,  it  was 
well  enough,  that  being  the  legal  import  of  the  indorsement ;  und 
that  the  plaintiff  might  upon  ^s  have  indorsed  it  over  to  another, 
who  would  be  the  proper  order  of  the  first  indorser.  Before  this 
decision  in  the  case  of  Acheson  v.  Fountain,  the  same  doctrine  had 
been  laid  down  with  respect  to  a  promissory  note,  in  the  case  of 
More  V.  Manning ^  Comyn's  R.  311,  viz,  that  where  a  note  is  drawn 
payable  to  order,  and  the  payee  indorses  it  to  A.  (omitting  the 
words  ^^or  order/*)  A.  has  (notwithstanding  such  omission)  3l  the 
interest  in  the  note,  and  may  indorse  it  to  B.,  who,  upon  such  indorse- 
ment, may  maintain  an  action  against  the  maker.  So  where  a 
foreign  bill  of  exchange  was  drawn  by  A.  on  B.(r),  payable  to  C.  or 
order,  and  accepted  by  B.,  and  C.  indorsed  it  to  D.  without  adding 
the  words  '^or  order  ^^  and  D.  afterwards  indorsed  it  to  E.,  who 
brought  an  action  against  B.  the  acceptor,  for  non-payment ;  evi- 
dence* having  been  adduced  at  the  trial  of  the  usage  of  merchants 
with  respect  to  indorsements  of  bills  payable  to  order,  where  the 
words  "or  order''  were  omitted  in  the  indorsement,  which  evidence 
was  contradictory,  some  merchants  declaring  that  the  omission  did 
not  make  any  difference,  others,  that  it  restrained  the  negotiability 
of  the  bill,  and  made  it  payable  to  the  indorsee  only;  the  jury  found 
a  verdict  for  the  defendsoit. — On  a  motion  for  a  new  tnal,  on 
the  ground  that  evidence  of  the  usage  ought  not  to  have  been 
allowed ;  that  the  custom  of  merchants  was  part  of  the  law  of  Eng- 
land, and  that  the  law  of  England  was  fully  settled  upon  this  point : 
the  court  were  unanimous  that  a  new  trial  ought  to  be  granted ;  and 
Lord  Mansfield^  C.  J.,  said,  he  was  clear  that  the  evidence  ought 
not  to  have  been  admitted,  for  the  law  was  fully  settled  in  the  cases 

iq)  Aehutm  y.  Founiaimj  Str.  557.  the  new  rules,  which  do  not  make  any  al- 

(r)  Edie  y.  BoMi  India  Company,  2  Bnrr.      teration  in  the  law  merchant,  in  (hmliflt  v. 
1216,  and  1  Bl.  R.  295,  rMOgnised  linoe      Wkitekead,  3  Bingh.  N.  C  830. 
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of  Mare  ▼•  Manning^  and  Ackeson  ▼.  Fountain^  ante.  The  other 
judges  concurred ;  and  Denison^  J.,  said,  that  there  was  not  any  in- 
stance of  a  restrictive  limitation,  where  a  bill  was  originally  made 
payable  to  A.  or  order ;  that  he  had  never  heard  of  an  mdorsement 
to  A.  only,  and  that  in  general  the  indorsement  followed  the  nature 
of  the  thing  indorsed.  As  a  bill  of  exchange  payable  to  A/s  order, 
is,  by  the  custom  of  merchants,  payable  to  A.  if  he  does  not  make 
any  order ;  so,  by  an  indorsement  of  a  bill  of  exchange  to  the  order 
of  A.,  A.  is  entitled  to  payment  if  he  makes  no  order.  A  bill  of  ex- 
change was  drawn  («),  payable  to  I.  S.,  who  indorsed  it  in  this  man- 
ner :  ^^  Pay  the  contents  of  the  biD  unto  the  order  of  Mr.  Fisher." 
Fisher  brought  an  action  as  indorsee,  averring  he  had  made  no 
order  to  receive  the  money.  The  defendant  demurred  to  the  decla- 
ration, supposing  that  Fisher  could  not  maintain  the  action,  because 
the  indorsement  was  not  to  him,  but  to  his  order ;  sedper  Curiam: 
The  action  is  well  brought  against  the  indorser ;  for  among  trades- 
men  this  form  of  mdo»emeiit  is  oommonlv  used,  although  it  is 
intended  to  be  made  payable  to  the  person  whose  order  is  mentioned. 

A  bill  payable  to  the  order  of  A.  is  payable  to  A.  (^),  if  he  does 
not  order  it  to  be  paid  to  any  other  person ;  and  where  no  such 
order  appears,  it  will  be  presumed  that  none  was  made.  Defendant 
had  given  a  bill  under  his  hand  to  pay  to  E.  6.  or  order  a  sum  of 
money  («),  and  E.  G.  by  indorsement  ordered  part  of  the  money  to 
be  paid  to  plaintiff,  upon  which  an  action  was  brought;  and  a  special 
custom  among  merchants  was  laid  in  the  declaration  according  to 
the  plaintiff's  case :  upon  demurrer  to  an  insufficient  plea,  which 
defendant  had  pleaded,  it  was  adjudged  a  void  custom,  and  that  the 
declaration  was  ill ;  for  where  a  man  s  contract  has  subjected  him  to 
only  one  action,  it  cannot  be  divided  so  as  to  subject  him  to  two  or 
more.  It  was  admitted,  however,  that  if  the  pliuntiff  had  acknow- 
ledged the  receipt  of  the  residue,  the  declaration  would  have  been 
good. 

In  order  to  derive  a  legal  title  to  a  bill  of  exchange  payable 
to  order,  it  is  necessary  for  the  indorsee  in  an  action  against  the 
acceptor,  to  prove  the  hand- writing  of  the  payee  or  first  indorser  (x); 
and,  therefore,  though  the  bill  may  come  into  the  hands  of  another 
person  of  the  same  name  with  the  payee,  yet  his  indorsement  will 
not  confer  a  title,  although  the  payee  be  not  particularly  de- 
scribed in  the  bill  (y) ;  such  an  indorsement,  if  made  with  the 
knowledge  that  he  is  not  the  person  to  whom  the  bill  was  made 
ptyable,  is  a  forgery,  through  the  medium  of  which  a  title  cannot 
be  derived. 

With  respect  to  bills  payable  to  bearer,  or  bills  payable  to  order, 

(9)  Fiiker  v.  Pon^rei,  Garth.  403.  («)  Smith  v.  Cheater,  1  T.  R.  654. 

(0  Smith  Y.Btaure,  5  East,  476.  (y)  Mead  v.  Fotm^,  4  T.  R.  28;  per 

(ic)  Haufkim  v.  Cardee,  Salk.  65 ;  Garth,  three  jttstioes,  Kenyan,  G.  J.,  diss. 
466  ;  LordRaym.  360,  S.  C. 
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but  indorsed  in  blank,  both  which  pass  by  deEvery ;  if  an  assignee 
take  them,  without  any  knowledge  (8)  of  defect  of  title,  bond  fide^ 
and  for  a  valuable  consideration,  such  assignee  is  entitled  to  payment. 
This  proposition,  as  far  as  it  affects  bills  payable  after  sight,  or  after 
date,  and  not  on  demand,  must  be  understood  with  this  restriction, 
viz.  that  the  party  seeking  to  recover  on  such  bill  has  not  ^taken 
it  after  it  beciune  due ;  for  in  that  case  he  takes  the  bill  subject  to 
aU  \U  equities.     See  ante^  p.  345. 

The  following  case,  decided  on  a  promissory  note,  will  iQustrate 
this  position :  Trover  for  a  bank  note  of  21 Z.  IO5.  payable  to  A.  or 
bearer,  on  demand  (z).  A.  being  possessed  of  the  note,  sent  it  by 
iJie  general  post,  under  cover,  to  B.  in  Oxfordshire.  The  mail  was 
robbed,  and  the  note  stolen.  The  note  in  question  afterwards 
came  into  the  hands  of  plaintiff  for  a  valuable  consideration,  in  the 
course  of  his  buriness,  and  without  notice  that  it  had  been  stolen. 
The  plaintiff  havinjz  delivered  the  note  to  defendant,  who  was  a 
derk  m  the  Bank,  tor  payment,  he  refused  either  to  pay  the  money 
or  re-deliver  the  note,  whereupon  this  action  was  brought.  On  a 
case  reserved,  the  court  were  of  opinion,  that  plaintiff  had  sufficient 
property  in  the  note  to  maintain  this  action :  that  a  contrary  deter^ 
mination  would  be  attended  with  injurious  consequences  to  com- 
merce, since  bank  notes  are  constantly  treated  and  considered  as 
inoney,  and  paid  and  received  as  cash,  and  it  was  necessary  that 
their  currency  should  be  established  and  secured.  So  where  a 
bill  of  exchange  (a)  with  a  blank  indorsement,  had  been  lost  by 
the  holder,  aira  afterwards  was  discounted  by  the  plaintiffs,  (who 
were  bankers,)  in  the  usual  course  of  their  busmess,  without  notice, 
for  a  person  unknown  to  them,  the  plainti&  were  permitted  to  re- 
cover against  the  acceptor,  upon  proving  the  consideration  which 
theyhM  paid  for  the  bill,  which  jLenyon^  G.  J.,  thought  necessary. 
N.  The  holder  had  advertised  the  bill,  but  it  did  not  appear  that 
plaintiflh  had  ever  seen  the  advertisement. 

In  cases  of  this  description.  Lord  Tenterden^  C.  J.,  used  to 
direct  the  jury  to  find  for  the  defendant,  if  they  thought  that  the 
plamtiff  had  taken  the  bill  or  note  under  circumstances  which  ought 
to  have  excited  the  suspicions  of  a  prudent  man.  See  CKUy, 
Cubiti,  3  B.  &  C.  466,  and  Down  v.  Hailing,  4  B.  &  C.  330.    But 

(j)  MUUr  V.  JZac«,  1  Bmr.  452.  (a)  Lamtom  ▼.  FFer/on,  4  Esp.  N.  P.  C.  56. 


(8)  See  Good  v.  Coe,  cited  in  argument,  in  Boehm  v.  Sterling,  7  Term  R. 
427,  where  the  plaintiff  had  taken  the  note,  on  which  he  sued,  for  a  valu- 
able oonsideration,  three  months  after  it  was  due ;  and  it  appearing  that 
the  note  had  been  lost  by  the  true  owners,  and  that  the  person  from  whom 
the  plaintiff  received  it  had  notice  ofilm.  Lord  fimyoa  hdd,  that  the  plain- 
tiff was  not  entitled  to  recover. 
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in  Crook  v.  Jadis  (b\  where  the  C.  J.  Dentnan  had  left  it  to  the 
jury  to  say,  whether  there  had  been  gross  negligence  on  the  part  of 
the  plaintiff  in  taking  a  bill,  the  court  were  of  opinion  that  this  was 
a  more  accurate  mode  of  submitting  the  question  than  the  language 
adopted  in  Grill  v.  Cuhitt  and  Down  v.  Hailing.  In  Easley  v. 
Crockford(c\  it  was  left  to  the  jury  to  find,  whether  the  de- 
fendant had  used  due  caution  in  taking  a  bank-note  of  the  amount 
of  200/.,  and  the  jury  having  found  that  he  had  Hot,  the  court 
refused  to  disturb  the  verdict  (d).  But  it  is  now  clearly  settled 
that  gross  negligence  onl]^  is  not  a  sufficient  answer,  where  the 
party  nas  given  consideration  for  the  bill ;  and  that  gross  negligence 
may  be  evidence  of  mala  fides^  but  is  not  the  same  thing  (e);  and 
that  the  owner  of  a  bill  is  entitled  to  recover  upon  it,  if  he  hais  come 
by  it  honestly ;  and  that  that  fact  is  implied  primd  facie  by  posses- 
sion, and  that  to  meet  the  inference  so  raised,  fraud,  felony,  or  some 
such  other  matter  must  be  proved  (/). 

Defendant,  on  the  22nd  (g)  October,  1763,  gave  Bicknell,  who 
was  husband  of  a  ship  belongii^  to  defendant,  a  cash-note,  or  check 
on  his  banker,  which  was  worded  thus :  ^^  Pay  to  ship  Fortune,  or 
bearer,  70//'  B.  lost  the  cash-note,  which  having  been  offered  to 
plaintiff,  a  grocer  at  Portsmouth,  on  the  25th  October,  1763,  tit 
the  course  of  business^  he  took  it  bond  fide^  and  gave  a  valuable 
consideration  for  it,  without  notice  of  the  loss.  Defendant  having 
directed  his  banker  not  to  pay  the  cash-note,  an  action  was 
brought :  and  plaintiff  decla^ ;  first,  as  on  an  inland  bill  of 
exchange;  and,  secondly,  for  money  had  and  received.  Verdict  for 
defendant.  A  motion  was  made  for  a  new  trial,  which,  after 
argument,  was  granted ;  the  court  observing,  that  notes  of  this 
kind  were  negotiable  by  delivery,  and  as  plaintiff  came  fairly  by 
the  note  in  question,  for  a  valuable  consideration,  he  was  entitled 
to  recover.  And  per  Yates^  J.,  "It  has  been  doubted  whether 
that  species  of  action,  where  the  plaintiff  declares  upon  the  note 
itself,  as  upon  a  specialty,  was  proper;  but  here  is  a  count  for 
money  had  and  received.  The  question,  whether  plaintiff  can 
maintain  this  action,  depends  upon  the  note's  being  assignable  or 
not.  The  original  advancer  of  the  money  manifestly  appears  to 
have  had  money  in  the  hands  of  the  drawer ;  and  therefore  he 
was  certainly  entitled  to  bring  this  action  ;  and  if  he  transfer 
his  property  to  another  person,  that  other  person  may  also  main- 
tain the  like  action.     Bicknell  must,  under  the  circumstances  of 

{b)  3  Nev.  &  M.  257  ;  5  B.  &  Ad.  909 ;  (e)  Goodnum  y.  Hartey,  4  A.  &  E.  870 ; 

recognized  in  Bacikoute  ▼.  AarriMm,  5  B.  6  Nev.  &  M.  372,  recognized  in  Vther  y. 

&  Ad.  1098  ;  3  Ney.  &  M.  188.  Bich,  10  A.  &  £.  784. 

(c)  10  Bingh.  243  ;  3  M.  &  Sc.  700.  (/)  Per  Loixll>«umm,C.J.,inilrftoii«i 

(d)  See  also  Fotter  v.  Pearson^  1  Cr.  y.  Ander$(m,  1  Q.  B.  498 ;  1  G,  &  D.  403. 
M.  &  R.  849,  and  5  Tyrw.  255  ;  Snow  v.  (jgi)  Grant  y.  Vauffkan,  3  Buir.  1516; 
Peacock,  3  Bingh.  406;  Snow  v.  Sadler,  I  Bl.  R.  485,  S.  C. 

3  Bingh.  610. 
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the  case,  be  considered  ad  having  delivered  this  instrument  to 
plamtiify  which  is  tantamount  to  indorsement ;  and  there  is  not 
any  doubt  of  his  having  come  by  it  fairly,  b<m&  fide^  and  for  a 
valuable  consideration.  Case  on  a  bill  of  exchange  payable  to  I.  S. 
or  bearer,  against  the  drawer  (a).  Upon  evidence,  ruled  by  Lord 
PembertoUf  that  plaintiff  must  entitle  himself  to  it  on  a  valuable 
consideration,  (though  amonff  bankers  they  never  make  indorse- 
ments in  such  case,)  for  if  ne  come  to  be  bearer  by  casualty  or 
knavery,  he  shall  not  have  the  benefit  of  it.  A  bank-bill  payable 
to  A.  or  bearer,  being  given  to  A.  and  lost  (t),  was  found  by  a 
stranger,  who  transferred  it  to  C.  for  a  valuable  consideration.  C. 
got  a  new  bill  in  his  own  name.  Per  Holty  C.  J. — '^  A.  may  have 
trover  against  the  stranger,  who  found  the  bill,  for  he  had  not  any 
title,  though  payment  to  him  would  have  indemnified  the  bank; 
but  A.  cannot  maintain  trover  against  C.  by  reason  of  the  course 
of  trade,  which  creates  a  property  in  the  bearer."  A  bill  of 
exchange,  payable  to  order,  with  abhrnk  indorsement,  stands  on  th6 
same  footing  as  a  bill  payable  to  bearer ;  both  passing  by  delivery. 
On  this  principle,  and  on  the  authority  of  the  preceding  cases  of 
Miller  v.  Racet  and  Grant  v.  Vaughan^  it  has  been  holden  (A), 
that  a  bill  with  a  blank  indorsement  having  been  stolen  and  ne^ 
tiated,  the  innocent  indorsee  thereof,  for  a  valuable  consideration 
in  the  usual  course  of  business,  without  notice,  might  recover 
agamst  the  drawer. 

A  banker  is  bound  (Q  to  pay  a  check  drawn  by  a  customer  within 
a  reasonable  time  after  he  (the  banker)  has  received  sufficient 
funds  belonging  to  the  customer ;  and  the  customer  may  maintain 
an  action  of  tort  against  the  banker  for  refusing  payment  of  a 
check  under  such  circumstances,  and  is  entitled  to  have  a  verdict  for 
nominal  damages,  although  he  cannot  prove  that  he  has  sustained 
any  actual  damage.  This  decision  rests  entirely  on  the  consideration 
that  the  action,  an  action  on  the  case,  was  founded  on  a  contract, 
not  on  a  genend  duty  implied  bv  law.  The  contract  creates  a  duty, 
and  the  neglect  to  periorm  that  duty,  or  the  non-feasance,  is  a 
ground  of  action  upon  a  tort  (m). 

Where  a  customer  of  the  Bank  of  England  was  in  the  habit  of 
making  his  acceptances  payable  at  the  Bank,  and  one  of  such 
acceptances  being  presented  for  payment  at  eleven  o'clock  in  the 
morning,  was  dishonoured,  for  want  of  assets,  and  was  presented 
again  by  a  notary  at  six  in  the  evening,  when  the  same  answer  was 
given  by  a  person  stationed  for  that  purpose ;  it  was  holden  (n),  in 

(A)  Hmion  ▼. ,  2  Show.  415. 

235.  (m)  Per  Tindal,  C.  J.,  delivering  the 

(t)  Anon.  B.  R.  London  SiitingB,  M.  judgment  of  the  Exchequer  Chamher  in 

10  WiU.  III.  Salk.  126.    Ld.  Raym.  738,  Soorman  ▼.  Brown,  3  Q.  B.  526 ;  2  G.  & 

8,  C.  D.  793. 

(Jt)  Peaepek  v.  Modti,  Dong.  633.  (»)  WhiUker  y.  Bank  of  Bngimd,  1 


(0  Marzetti  ▼.  WiUiamt,  1  B.  &  Ad.      Cr.  M.  &  R.  744. 
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an  action  for  dishonouring  the  hill,  that  the  Bank,  although  they 
had,  before  six  o'clock,  received  assets,  were  not  bound  to  pay  the 
bill,  it  being  after  the  usual  hours  of  business. 

Of  the  Party  in  whom  the  Right  of  Transfer  is  vested. — De- 
fendant drew  a  bill  of  exchange  upon  A.(o),  payable  at  so  many 
days'  sight  to  B.  or  order,  for  the  use  of  C. ;  B.  indorsed  this  bill 
to  plaintiff  for  value  received  :  this  bill  was  accepted,  but  payment 
having  been  refused,  plaintiff  brought  this  action  as  indorsee, 
against  defendant  as  drawer.  Defendant,  after  oyer  of  the  bill, 
pleaded  that  C.  (the  cestui  que  use^)  was  an  officer  in  the 
excise,  and  indebted  to  the  king  in  such  a  sum,  and  that  upon  an 
exchequer  process,  at  the  suit  of  the  king,  the  sum  mentioned  in 
the  bill  was  extended  in  his  hands :  upon  demurrer,  it  was  adjudged 
by  the  court  for  the  plaintiff  (^) ;  first,  because  C.  had  an  equitable 
and  not  a  legal  interest  to  have  the  money,  for  he  could  not  main- 
tain an  action  against  the  acceptor.  Secondly,  the  indorsement 
was  for  value  received  of  plaintiff  by  B.,  and  so  B.  received  the 
money  to  which  C,  as  cestui  que  use^  had  an  equity  :  but  the  sum 
demanded  by  plaintiff  is  not  that  sum,  but  another  due  to  him  for 
value  received,  in  which  sum  C.  was  not  concerned,  for  which  reason 
the  money  now  in  demand  was  not  extendible.  This  judgment  was 
affirmed  in  error  in  the  Exchequer  Chamber.  E.  2  Will.  &  Ma. 
See  2  Vent.  807.  See  remarks  on  this  case  in  Sigoumey  v.  lAoyd, 
8  B.  &  C.  630. 

It  is  the  constant  usage  of  merchants  for  administrators  to  in- 
dorse and  assign  over  bills  of  exchange  (j),  made  payable  to  their 
intestate'^s  order.  Where  a  bill  of  exchange  has  been  indorsed  by 
the  payee  to  A.  and  B.  as  executors  (r),  they  may  declare  as  such 
in  an  action  against  the  acceptor.  When  a  bill  of  exchange  is 
drawn,  payable  to  A.  and  B.  or  their  order  («),  and  A.  and  B.  are 
not  partners  :  to  make  it  negotiable,  the  bill  should  be  indorsed  by 
A.  and  B.,  such  being  the  usage  of  merchants  (9)  ;  but  in  such  case, 
if  the  bill  be  indorsed  by  A.  in  the  name  of  himself  and  B.,  and 
afterwards  the  drawee  accepts  the  bill  so  indorsed  (^),  it  is  not 
competent  to  him  to  object,  that  the  bill  has  not  been  regularly  in- 
dorsed.    See  Porthouse  v.  Parker,  post,  tit.  "  Partners,""  Sect.  IV. 


(o)  Evam  v.  Cramlinffton,  Carth.  5. 
(p)  £.  1  Will.  &  Ma.  Holi,  C.  J. 
Iq)  Per  Denifoit,  J.,  3  Wils.  4. 


(r)  Khtff  Y.  7!lom,  1  T.  R.487. 

it)  Cannek  ▼.  Viekery,  Doug.  653,  n. 

(/)  Jon$9y,  Radford,  1  Campb.  83,  n. 


(9)  As  the  property  in  a  bill  of  exchange  passes  to  the  holder,  when  he 
pays  the  consideration,  and  as  indorsement  is  merely  evidence  of  the  trans- 
fer, a  trader,  who  before  his  bankruptcy  has  parted  with  a  bill  for  a  valu- 
able consideration,  but  omitted  to  indorse  it,  may  indorse  it  after  his  bank- 
ruptcy :  and  such  indorsement  will  be  a  sufficient  title  to  the  party  to 
whom  it  was  delivered.     Smith  v.  Pickering^  Peake*s  N.  P.  C.  50. 
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VL  Of  Presentment  for  Payment^  and  herein  of  the  Days  of  Grace, 
p.  371 ;  Non-payment  and  Notice  thereof  p.  373 ;  Protest, 
p.  380. 

Where  bills  of  exchange  are  drawn  payable  at  usance  (10),  or  a 
certain  time  after  date,  or  after  sight,  such  bills  ought  not  to  be 
presented  for  payment  at  the  expiration  of  the  time  mentioned  in 
the  bills,  but  at  the  expiration  of  what  are  termed  days  of  grace. 
In  an  action  against  the  drawer  of  a  bill  of  exchange,  the  evidence 
being  that  the  bill  had  been  demanded  from  the  acceptor  on  the 
day  preceding  the  last  day  of  grace ;  the  plaintiff  was  nonsuited. 
Wiffen  V.  Roberts,  1  Esp.  N.  P.  C.  262.  Kenyon,  C.  J.  "  In  case 
of  foreign  bills  of  exchange,  the  custom  is(u),  that  three  days  (11) 
are  allowed  for  payment  of  them,  and  if  they  are  not  paid  on  the 
last  of  the  said  days,  the  party  ought  iuimediately  to  protest  the 
bill,  and  return  it,  and  by  this  means  the  drawer  will  be  charged ; 
but  if  he  does  not  protest  on  the  last  of  the  three  days  of  grace, 
iJiere,  although  he  upon  whom  the  bill  is  drawn  fails,  the  drawer  will 
not  be  chargeable ;  for  it  shall  be  reckoned  his  folly  that  he  did  not 
protest,  &c.  But  if  it  happens  that  the  last  of  the  said  three  days 
18  a  Sunday,  or  a  great  holiday,  as  Christmas-day,  &c.,  upon  which 
no  money  used  to  be  paid,  there  the  party  ought  to  demand  the 
money  on  the  second  day :  otherwise  it  will  be  at  his  own  peril,  for 
the  drawer  will  not  be  chargeable."  Good  Friday  is  to  be  con- 
sidered as  a  Sunday  or  Christmas-day  {x).  By  stat.  7  &  8  Geo.  IV. 
c.  15,  8.  2,  bills  of  exchange  becoming  due  on  a  day  appointed  by 
proclamation  for  fast  or  tnanksgiving  are  payable  on  the  day  pre- 
ceding :  and  by  sect.  3,  Good  Friday,  Uhristmas-day,  and  every  such 
day  of  fast  or  thanksgiving  is  to  be  considered,  as  regards  bills  of 
exchange  and  promissory  notes,  as  Sunday. 

The  foregoine  passage  from  Lord  Raymond's  Reports,  mentions 
only  foreign  bilm  of  exchange ;  but  it  was  said,  by  Lord  Kenyon, 
C.  J .,  in  irown  v.  Harraden,  4  T.  R.  152,  that  it  nad  been  settled 

Jii)  Per  merchants  in  evidence  at  Guild-      Taitei  v.  Lewris,  Lord  Raym.  743. 
;  Trin.  7  WOL  III.  coram  HoU,  C.  J.,  {x)  StaL  39  &  40  Geo.  III.  c  42. 


(10)  This  term  signifies  the  time  which,  by  the  usage  of  the  countries 
between  which  the  bills  are  drawn,  is  appointed  for  the  payment  of  them. 
Poth.  8.  15.  See  a  table  of  usances,  Cbitty,  142,  143.  Usances  are  cal- 
culated exclusively  of  the  date  of  the  bill.  Chitty,  143.  The  computa- 
tion of  time,  when  expressed  by  months,  is  by  calendar  months.  Chitty, 
143.  Where  bills  are  payable  so  many  days  after  sight,  the  days  are  com- 
puted from  the  day  the  bills  are  accepted,  or  protested  for  non-acceptance. 

(1 1)  Three  days,  exclusively  of  the  day  on  which  the  bill  becomes  due, 
every  where,  except  at  Hamburgh,  where  that  day  makes  one  of  the  days 
of  grace.     Chitty,  140. 

2b2 


372  BILLS  OF  EXCHANGE. 

for  more  than  half  a  century,  that  inland  bills  of  exchange  were 
payable  at  the  same  time  as  foreign  bills  of  exchange.  A  foreign 
bill  of  exchange  was  drawn  on  C.  and  Co.  at  Liverpool,  payable  to 
A.  in  London.  C.  and  Co.  having  refused  to  accept,  it  was  accepted 
by  B.  in  London,  for  the  honour  of  the  payee,  if  regularly  protested 
and  refused  when  due.  It  was  holden  (y),  in  an  actiiMi  against  B., 
that  under  the  special  form  of  the  accefMbance,  a  presentment  for 
payment  to  C.  and  Co.  at  Liverpool,  a  refusal  by  them,  and  a  pro- 
test there  were  necessary,  and  therefore  that  the  bill  was  properly 
presented  for  payment  there  on  the  day  it  became  due. 

There  is  a  distinction  between  bills  payable  at  a  certain  time  after 
date,  and  bills  payable  at  a  certain  time  after  sight.  The  holder  of 
a  bill  payable  after  date  is  bound  to  use  all  due  diligence,  and  to 
present  such  bill  at  its  maturity,  but  in  case  of  a  bill  payable  after 
sight,  the  holder  may  put  the  bill  into  circulation  before  he  presents 
it  (z) ;  or,  although  he  does  not  circulate  it,  he  may  take  a  reason- 
able time  to  present  it.  A  delay  to  present  until  the  fourth  day  a 
bill  on  London,  given  within  twenty  miles  thereof,  is  not  unreason- 
able. I  am  not  aware  that  it  has  ever  been  solemnly  decided^  that 
days  of  grace  are  allowable  on  biUs  of  exchange  payable  at  sight. 
If  the  reader  wishes  to  pursue  the  dicta  on  this  subject,  he  wiU  find 
them  collected  in  Mr.  Chitty's  Treatise  on  Bills  of  Exchange,  &c., 
p.  144,  145,  146.  The  weight  of  authority  is  in  favour  of  such  an 
allowance.  Days  of  grace  are  not  allowed  on  bills  payable  on 
demand.  Chitty,  146.  There  are  not  any  days  of  grace  in 
France  (a).  No  debt  arises  upon  a  bill  payable  after  sigh^  until  a 
presentment  for  payment ;  and  consequently  the  statute  of  limitsr 
tions  will  not  operate  as  a  bar  to  such  bill,  unless  it  has  been  pre- 
sented for  payment  six  years  before  the  action  commenced  (b). 
With  respect  to  promissory  notes  payable  on  demand,  the  statute 
runs  from  the  date  of  the  note  (c)  ;  but  where  the  note  was  payable 
^'  two  years  after  demand  C  it  was  holden  (d),  that  the  statute  did 
not  begin  to  run  until  two  years  after  demand  of  payment  had  beoi 
made.  Upon  a  promissory  note,  payable  on  demand  ^^at  sight,*'  ao 
action  cannot  be  maintained  (js)  until  aft;er  presentment.  Where 
the  defendant  promised,  in  consideration  of  the  plaintiff  having 
agreed  not  to  sue  him  on  two  bills,  to  pay  him  ^  whenever  his  cir- 
cumstances would  enable  him  to  do  so,  and  he  dliould  be  called  upon 
for  that  purpose  :"  it  was  holden,  that  the  limitation  of  action  ran 
from  the  time  of  defendant  being  able  to  pay,  though  plaintiff  had 

(y)  mieheU  y.  Bixring,  10  B.  &  C.  4.  Man»fleld,  C.  J.,  M.  S. ;  NoHon  y.  Bttam, 

(z)  Per  Gibbtf  C.  J.,  in  Ooupy  v.  HoT'  2  M.  &  W.  461,  S.  P.,  where  notewBsptT- 

den,  Holt,  N.  P.  C.  344 ;  F^  y.  HUl,  7  able  with  interatt  on  demand. 

Taunt.  397.  (<0  Tkorpe  <md  Wife  v.  Booth,  I  Sv. 

(a)  Rothwhild  v.  Currie,  I  Q.  B.  43;  &  Moo.  388,  and  8  D.  &  R.  347,  under 
4  P.  &  D.  737.  the  name  of  Thorpe  y.  Combe. 

(b)  Hoimee  y.  Kerrietm,  2  Taunt.  323.  (e)  Duton  y.  NuiinU,  1  Cr.  M.  &  R. 

(c)  ChrUtie  y.  FonMek,  C.  B.»  London  307  ;  4  Tyrw.  1013. 
Sittings  after  M.  T.  52  Geo.  III.     Sir  J. 
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made  no  demand,  and  had  not  been  infonned  by  defendant,  or  other- 
wise had  knowledge  of  such  ability  (/).. 

Non-payment  arid  Notice  thereof. — The  acceptor  of  a  bill  of  ex- 
change (g)  having,  or  being  presumed  to  have,  in  his  hands  effects  of 
the  drawer,  for  uie  purpose  of  discharging  the  bill,  is  considered  as 
the  principal  debtor,  and  is  primarily  liable;  payment  must,  there- 
fore, be  demanded  of  the  acceptor,  in  the  first  instance,  on  the  day 
when  the  bill  becomes  due ;  and  in  case  of  refusal  or  default,  due 
notice  of  such  demand  and  refusal  or  default  must  be  given  to  the 
drawer,  within  a  reasonable  time  after  such  demand  and  refusal  or 
default,  in  order  that  he  may  withdraw  his  effects  as  speedily  as  pos- 
sible from  the  hands  of  the  acceptor.  Until  these  previous  steps  have 
been  taken,  the  drawer  cannot  be  resorted  to  for  non-payment  of  the 
bill. — The  want  of  notice  to  a  drawer  who  has  effects  in  the  hands  of 
the  acceptor,  after  dishonour  of  the  bill,  is  considered  as  tantamount 
to  payment  by  him.  The  notice  of  dishonour  may  be  given  on  the 
same  day  on  which  payment  is  reAised(A).  Want  of  effects  in  the 
hands  of  the  drawee  at  the  time  of  drawing  the  bill  and  of  its  maturity, 
and  the  absence  of  reasonable  grounds  for  expecting  that  the  bill  will 
be  paid,  will  dispense  vnth  the  necessity  of  presenting  the  bill  for  pay- 
ment to  the  drawee,  when  it  arrives  at  its  maturity  (t) ;  and  if  it  be 
presented  two  days  after  and  payment  is  refused,  the  arawer  is  liable. 

In  an  action  by  an  indorsee  of  a  bill,  against  the  drawer  (A),  it 
appeared  that  the  bill  had  been  drawn  on  the  1st  of  March,  1806, 
by  the  defendant,  on  one  Moses  Agar,  payable  three  months  after 
date :  and  the  plaintiff,  having  become  the  holder  of  it,  had  placed 
it  in  the  hands  of  his  bankers,  Down  and  Go.  On  the  4th  of  June, 
when  the  bill  became  due,  a  clerk  of  Down  and  Co.  presented  it  for 
payment ;  'and  it  was  dishonoured.  On  the  5th  they  returned  it  to 
•the  plaintiff,  who,  by  letter  put  into  the  two-penny  post  on  the 
6th,  gave  notice  to  the  defendant  of  the  dishonour ;  the  plaintiff 
living  in  London,  and  the  defendant  at  Shadwell.  The  case  was  left 
to  the  jury  on  the  question  whether  the  notice  of  the  dishonour  had 
been  given  in  reasonable  time ;  and  the  jury,  being  of  opinion  that 
it  had,  found  a  verdict  for  the  plaintiff.  And  on  motion  for  a  new 
trial,  on  the  ground  that  due  diligence  had  not  been  used,  the  court 
refused  the  rule : — Le  Blanc^  J.,  observing  that  it  could  not  be  con- 
tended that  a  banker  ought  to  give  notice  of  the  dishonour  to  any 
but  his  customer  (Q,  for  whom  he  held  the  bill ;  and  he  thought  that 
the  holder  of  a  biU  might  avail  himself  of  the  conveyance  by  the  two- 
penny  post.  The  distance  at  which  the  parties  live  from  one  another 
18  immaterial,  provided  they  are  within  the  limits  of  the  two-penny  . 

{/)  Wtten  ▼.  -BoW  ^f  Thanet,  2  Q.  B.  (i)  7>rry  v.  Parker,  6  A.  &  E.  502. 

757;  2  6.  &D.166.  (i)  Scoii  v.  Lfford,  9  East,  347;    1 

(S)  DagglUh  v.  Weaiherby,  2  Bl.  R.  Campb.  246,  3,  C.    See  also  LanydaU  v. 

747.  Trimmer,  15  East,  291. 

(A)  Bnrbridge  y.  Manners,  3  Campb.  (/)  See  Robaon  v.  Bennett,  2  Taunt.  388. 
193. 
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post ;  and  it  is  sufficient  if  the  letter  be  put  into  the  receiving-house 
in  time  for  the  party  to  have  it  on  the  day  when  he  ought  to  have 
notice  of  its  dishonour  (m)  (12).  Notice  to  the  drawers  of  non-pay- 
ment, by  sending  to  their  counting-house,  during  hours  of  business, 
on  two  successive  days,  knocking  there,  and  making  noise  sufficient 
to  be  heard  by  persons  within,  and  waiting  there  several  minutes, 
the  inner  door  of  the  countine-house  being  locked,  is  sufficient, 
without  leaving  a  notice  in  writmg,  or  sending  by  the  post,  though 
some  of  the  drawers  live  at  a  small  distance  from  the  place  (»).  So 
a  verbal  notice  left  with  the  wife  of  the  drawer  at  his  house  has  been 
holden  (o)  sufficient. 

By  Stat.  7  &  8  Geo.  IV.  c.  15,  s.  1,  where  bills  of  exchange 
or  promissory  notes  becoming  due  on  the  day  preceding  Good  Fri- 
day or  Christmas-day  are  diiwonoured,  notice  thereof  may  be  ^ven 
on  the  day  after ;  and  when  Christmas-day  falls  on  Monday,  and  the 
biU  or  note  becomes  due  on  the  Saturday  preceding,  notice  may  be 
given  on  Tuesday :  and  by  sect.  2,  when  bills  or  notes  become  due 
on  or  on  the  day  previous  to  a  day  of  fast  or  thanksgiving,  notice 
may  be  given  on  the  day  after ;  and  when  such  day  of  fast  or  thanks- 

S'ving  is  a  Monday,  and  the  bill  or  note  becomes  due  on  the  Satur- 
ly  preceding,  notice  may  be  given  on  Tuesday.  The  law  merchant 
respects  the  religion  of  different  people ;  and  consequently  a  person 
is  not  required  to  give  notice  of  the  dishonour  of  a  bill  on  a  day  when 
by  the  ndes  of  his  religion  it  is  unlawful  to  attend  to  secular  affiurs ; 
e.  g.  a  great  Jewish  festival  {p). 

Where  there  are  several  indorsements,  and  the  holder  gives  notice 
of  dishonour  to  his  indorser,  neither  that  indorser,  nor  any  prior 
indorser,  is  bound  to  transmit  the  notice  of  dishonour  on  the  very 
day  on  which  he  receives  it.  Elach  successive  indorser  will  be  con- 
sidered as  having  used  due  diligence,  if  he  transmit  the  notice  of 
dishonour  on  the  day  after  it  is  received,  in  a  case  where  all  the 
parties  live  in  the  same  place ;  but  if  he  neglect  ^ving  the  notice 
on  that  day,  and  the  day  after,  it  will  be  too  kte.  In  Smith  v.  Mnl- 
leU  (7),  Lord  JSllenborough  said,  that  it  was  of  great  importance 
that  there  should  be  an  established  rule  upon  this  subject,  and  he 
thought  there  could  be  none  more  convenient  than  that  where  the 
parties  reside  in  London,  each  party  should  have  a  day  to  give 
notice.  In  that  case  the  plaintiff  had  notice  of  dishonour  on  the 
Monday,  and  did  not  give  notice  to  his  indorser  until  the  Wednes- 

(m)  ^t7/0fi  Y.  Fairehughf  2  Campb.  252. 

633.  (o)  Jloufeffo  t.  Cowne,  2  M.  &  W.  348. 

(fi)  Cfrotte  Y.  Smiih,  1  M.  &  S.  545.  (p)  lAndo  y.  Uiuworthy2  Campb. 602. 

See  Shelton  y.  BraiikwaUe,  8  M.  &  W.  (9)  2  Campb.  209. 


(12)  The  post  mark  on  the  letter  is  not  conclusive  evidence  of  the  time 
at  which  the  letter  was  sent,  Stocken  v.  Collin,  7  M.  &  W.  515. 
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dfty;  Lord  JElUnboraugk  ruled  that,  ad  a  day  had  been  lost,  the 
notice  was  not  given  in  due  time. — In  Jameson  v.  Stointon  (r),  the 
same  rule  was  recognized  by  Lawrence^  J.,  viz.  that  each  party 
to  the  bill  has  a  day  to  give  notice,  with  this  addition,  that  a  8ul>- 
sequent  indorser  may  avail  himself  of  a  notice  given  by  a  prior 
indorser  to  the  drawer  ;  and  that  a  notice  given  between  eight  and 
nine  o'clock  in  the  evening  to  a  party  living  at  Islington,  is  given 
in  due  time.  If  the  drawee  of  a  bill  goes  abroad,  leaving  an  a^ent 
here  in  England  with  power  to  accept  bills,  by  virtue  of  which 

Eower  the  agent  accepts  the  bill  in  question,  it  is  incumbent  on  the 
older  to  present  such  bill  to  the  agent  for  payment,  if  the  drawer 
continues  absent  (s).  Where  a  bul  is  made  payable  at  a  banker's 
in  the  city  of  London,  it  is  sufficient  to  present  the  bill  for  payment 
to  a  clerk  of  the  banker  at  the  clearing-house  (t).  It  is  customary 
among  the  London  bankers,  in  their  dealings  with  each  other,  not 
to  pay  any  check  which  is  presented  by  or  on  behalf  of  another 
banker,  after  four  o'clock  in  the  afternoon  ;  but  merely  to  give  an 
answer  to  the  person  so  presenting  it,  whether  it  is  a  good  check  or 
not;  and  in  case  the  check  is  approved,  a  mark  is  made  on  it, 
either  by  the  person  presenting  it,  or  the  person  who  gives  the 
answer ;  and  a  check  so  marked  is  considered  as  entitled  to  a  prio- 
rity of  payment  on  the  next  day.  It  is  not  necessary  to  present  a 
check  so  marked  for  payment  at  the  banking-house  on  the  next  day ; 
it  is  sufficient  if  it  be  presented  at  the  clearing-house  (u).  The  re- 
ceiver of  a  check  has  till  the  dose  of  the  banking  hours  on  the  fol- 
lowing day  to  present  it.  A  debtor  paid  his  creditors  by  a  crossed 
check ;  the  creditor  on  the  same  day  transmitted  the  crossed  check 
to  his  banker,  who  negligently  (as  it  was  alleged)  omitted  to  pre- 
sent it  at  the  clearing-house  in  time  for  that  day  (when  it  would 
have  been  paid),— on  the  next  day  it  was  dishonoured,  the  firm  on 
which  it  was  drawn  having  stopped  payment ;  it  was  holden  (x), 
that  the  supposed  negligence  of  the  banker,  although  it  might  ren- 
der him  liable  to  his  customer,  did  not  discharge  the  drawer ;  the 
holder  of  a  check  being  entitled  by  the  general  law  as  above  stated 
to  present  it  on  the  day  after  he  receives  it,  and  no  custom  of  the 
city  of  London  being  proved  as  between  debtor  and  creditor,  that  a 
crossed  check,  if  received  by  the  creditor  and  sent  by  him  to  his 
banker,  in  sufficient  time,  must  be  cleared  the  same  day. 

A  presentment  at  a  banking-house  after  banking  hours,  when  the 
house  is  shut,  is  not  a  sufficient  presentment  to  charge  the  drawer ; 
and  no  inference  is  to  be  drawn  from  the  circumstance  of  the  bill 
bein^  presented  by  a  notary,  that  it  had  been  before  duly  presented 
withm  banking  hours  (y).  But  though  the  presentment  be  out  of 
banking  hours,  yet  if  a  person  be  stationed  at  the  banking-house  for 


(r)  2  Campb.  373;  2  Taunt.  224,  S.  C.  (x)  Boddington  v.  Schlencher,  4  B.  & 

(«)  Pkilipw  y.Attling,  2  Taunt.  206.  Ad.  752. 

0  ReynoldM  v.  Chettlet  2  Campb.  596.  (y)  S(ford  v.  Teed,  1  M.  &  S.  28. 

u)  Bobtom  ▼.  Bennett,  2  Taunt.  388. 


i: 


376  BILLS  OP  EXCHANGE. 

the  purpose  of  returning  an  answer^  and  he  returns  for  answer 
**  No  orders,"  that  is  a  sufficient  presentment  (js).  And  present- 
ment at  the  house  where  bill  was  made  payable,  not  a  banking- 
house,  at  half-past  seven,  p.  m.,  has  been  holden  suffi.cient  (a). 

Assumpsit  for  goods  sold  and  delivered.  P.  6.  I.  Defendant 
about  nine  o'clock  on  Friday,  3rd  September,  1825,  purchased  of  the 
plaintiff's  servant,  in  the  market  at  Tavistock,  three  o&en,  and  paid 
for  them  in  seven  51.  notes  of  Shiels  &  Co.,  hankers  at  Devonport, 
payable  to  bearer  at  Devonport,  they  at  that  time  being  in  good 
credit.  On  the  Saturday  morning  there  was  a  run  upon  the  bankers, 
but  they  continued  paying  all  their  notes  until  three  o'clock  of  the 
afternoon  of  that  day,  when  they  stopped  p^rment ;  the  usual  hour 
at  which  they  closed  the  business  of  the  <(ay  being  four  o^clock. 
The  plaintiff's  servant  returned  home  in  the  evening  of  the  Friday, 
but  the  plaintiff  not  being  at  home,  the  notes  in  question  were  not 
delivered  to  him  until  the  following  evening.  The  plaintiff  resided 
at  a  place  distant  twenty  miles  from  Devonport.  The  notes  never 
were  presented  at  all.  Per  Cur.  (b),  ^^  This  is  the  ordinary  case 
of  a  bill  or  note  payable  to  the  bearer,  on  demand,  on  a  hanker, 
eiven  by  way  of  payment.  A  party  receiving  such  a  note,  if  payable 
in  the  place  where  it  is  given,  is  not  bound  to  present  it  until  the 
morning  of  the  next  day  of  business  after  its  receipt ;  and  if  payable 
elsewhere,  he  is  bound  to  send  it  by  the  post  of  the  day  next 
following  that  on  which  it  was  given  him.  The  plaintiff  was  not 
bound  to  send  these  before  the  Saturday's  post,  in  which  case  they 
could  not  have  been  presented,  as  the  bimk  had  stopped."  Where 
the  holder  of  a  bill  of  exchange  intends  to  sue  any  of  the  indorsers, 
it  is  incumbent  on  him  first  to  demand  pajrment  m>m  the  acceptor, 
on  the  day  when  the  bill  becomes  due  (c),  and  in  case  of  refusal,  to 
give  due  notice  thereof,  within  a  reasonable  time,  to  the  indorser. 
Notice  of  dishonour  must  be  given  within  a  reasonable  time.  The 
general  rule,  as  it  may  be  collected  from  Tindal  v.  Brawn^  1  T.  R. 
167,  seems  to  be,  with  respect  to  persons  living  in  the  same  town, 
that  the  notice  shall  be  given  by  the  next  day ;  and  with  regard  to 
such  as  live  at  different  places,  that  it  shall  be  sent  by  the  next  post. 
But  if  in  any  particular  place  the  post  should  go  out  so  early  after 
the  receipt  of  the  intelligence,  as  that  it  would  be  inconvenient  to 
require  a  strict  adherence  to  the  general  rule,  then,  with  respect  to 
a  place  so  circumstanced,  it  would  not  be  reasonable  to  require  the 
notice  to  be  sent  till  the  second  post.  In  Haynes  v.  Bir/^,  3  Bos. 
&  Pul.  599,  where  the  bill,  which  was  put  by  plaintiff  in  the  hands 
of  his  banker  to  present  for  payment,  having  been  dishonoured  in 
London,  about  two  o'clock  on  Saturday,  and  presented  again  at  nine 
in  the  evening  by  a  notary,  and  notice  given  of  the  dishonour  to  the 

(z)  Gameii  v.  Woodcock,  6  M.  &  S.  44.  (6)  Jame*  v.  HokUieh,  MS.,  and  8  D. 

(a)  Wilkifu  v.  JadU,  I  M.  &  Rob.  41 ;  &  R.  40. 
see   Cfurlewu  v.  Corfield,  1  Q.  B.  814;  (c)  Rushion  v.  AsumaU,  Dong.  070. 

1  G.  &  D.  489. 
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plaintiff  on  Monday,  at  Knightsbridge,  who  gave  notice  to  the  in- 
dorser  of  it  on  Tueeday  at  noon,  in  Tottenham  Court  Road ;  it  was 
holden,  that  this  notice  was  reasonable  notice ;  Lord  Ahanley^  C.  J., 
observing,  that  it  did  not  appear  at  what  time  on  Monday  the 
plaintiff  received  the  notice  from  his  banker ;  that  he  was  not  bound 
to  be  at  home  the  whole  of  the  day ;  and  supposing  him  to  have  re- 
turned home  late  in  that  day,  he  was  not  bound  to  send  a  special 
messenger  to  the  ddendant ;  if  he  informed  the  defendant  by  the 
course  of  the  post  it  was  sufficient ;  and  supposing  him  to  have  so 
done,  the  defendant  would  onlv  receive  his  letter  on  Tuesday.  The 
chief  justice  added,  ^^  There  is  not  any  law  which  requires  notice 
to  be  given  within  any  certain  fixed  time ;  it  need  not  be  given  with 
all  the  despatch  which  can  possiblv  be  used,  but  with  all  the  despatch 
that  can  reasonably  be  expected.  Whether  notice  has  been  given 
within  a  reasonable  time  appears  to  be  a  mixed  question  of  law  and 
fact,  or  rather  a  question  of  law,  dependent  on  facts,  viz.  the  situa- 
tion and  places  of  parties,  post  hours,  and  the  like.  See  Darbi- 
shire  V.  Parker^  6  East,  8,  where  this  question  was  agitated,  and 
the  cases  on  this  point  are  collected.  A  counti^  tinker,  with 
wh<»n  a  bill  of  exchange  made  payable  in  London  is  deposited,  has 
an  entire  day  after  receiving  notice  of  its  dishonour  to  transmit  the 
same  to  his  customer,  so  tluit  notice  by  the  next  day^s  post,  though 
it  be  not  the  next  post,  will  be  time  enough :  therefore,  where  the 
indorsee  of  a  bill,  payable  at  a  banker^s  in  London,  deposited  it  with 
his  bankers  in  the  country,  who  caused  it  to  be  duly  presented  for 
payment  on  the  14th,  when  it  was  dishonoured,  and  notice  sent  by 
the  post  to  the  country  bankers  on  the  15  th,  which  reached  them 
on  tne  morning  of  the  17tii,  (being  Sunday,)  and  they  on  the  next 
day  sent  notice  by  the  post  to  the  indorsee,  but  not  until  after  twelve 
at  noon,  at  whicn  hour  the  post  had  set  out  for  the  place  where  the 
indorsee  resided,  in  consequence  of  which  it  did  not  ^  until  the 
next  post ;  it  was  holden,  Uuit  the  notice  was  within  time.  Bray 
▼•  Hadwen^  5  M.  &  S.  68.  See  also  Williams  v.  Smithy  2  B.  &  A. 
496,  and  Wright  v.  Shawcross^  ibid.  501 ,  n.,  where  the  same  rule  was 
laid  down,  that  the  party,  in  order  to  avoid  laches,  must  give  notice 
by  the  next  day's  post,  and  not  by  the  next  possible  post.  In  Edwards 
V.  Olyde,  Devon  Summ.  Ass.  1829,  Tindalj  C.  J.,  nonsuited  the 
plaintiff^  who  had  given  notice,  not  by  the  next  day's  post,  but  on  the 
day  after.  So  berore  the  indorsee  of  a  promissoir  note  payable  to  A . 
or  order,  brings  an  action  against  the  mdorser,  he  must  make  a  de- 
mand^  or  use  due  diligence  to  obtain  payment,  from  themaker  of  the 
note,  per  Lord  Mans^ldy  C.  J.,  in  Heyb/n  v.  Adamsan,  2  Burr.  676, 7, 
who  added,  that  this  was  determined  in  C.  B.  onj^reat  considera- 
tion, in  Pasdi.  4  Geo.  II.,  cited  by  Xm,  C.  J.,  in  Collins  \.  Butler^ 
2  Str.  1087.  But  where  the  indorser  has  paid  part  of  the  money, 
that  circumstance  is  sufficient  to  dispense  with  proving  a  demand 
oirthe  maker  of  the  note.  Per  Zee,  C.  J.,  Str.  1246.  It  is  not 
an  excuse  for  not  making  a  demand  on  a  note  or  bill,  or  for  not 
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g'ying  notice  of  non-payment,  that  the  maker  or  acceptor  has 
Msome  a  bankrupt,  as  many  means  may  remain  of  obtaining  pay- 
ment by  the  assistance  of  friends  or  otherwise.  Admitted  in 
Russell  V.  Langstaffe^  Doug.  51 5 ;  and  in  Warrington  v.  Furbor^ 
8  East,  245.  But  as  to  country  bank-notes,  see  ante^  p.  376, 
James  v.  Holditch.  Such  demand,  refusal,  or  default,  and  notice 
thereof,  must  be  alleged  in  the  declaration  and  proved.  The 
reason  on  which  this  rule  proceeds  is  this ;  the  mdorser  is  in 
the  nature  of  a  surety  only,  and  his  undertaking  to  pay  the  bill  is 
not  an  absolute,  but  conditional  undertaking :  that  is,  in  the  event  of 
a  demand  made  on  the  acceptor,  (who  is  primarily  liable)  at  the 
time  when  the  bill  becomes  due,  and  refusal  on  his  part,  or  neglect 
to  pay.  It  is  not  necessary  to  make  any  demand  on  the  drawer  (cQ. 
The  notice  must  contain  an  intimation  that  payment  has  been 
refused  by  the  acceptor  (e) ;  for  a  letter  merely  containing  a 
demand  of  payment,  nas  been  holden  not  to  be  a  sufficient  notice. 
So  a  letter  from  holder  to  indorser,  threatening  legal  measures 
unless  bill  be  paid,  does  not  amount  to  notice  of  dishonour  by 
acceptor  (/):  the  notice  ou^ht,  in  express  terms,  or  by  neceaaary 
implication,  to  convey  full  information,  that  the  bill  has  been  disho- 
noured (a).  Notice  of  the  dishonour  of  a  bill  by  whatever  party 
given  is  insufficient,  if  it  merely  state  that  the  bill  has  not  been  paid 
when  due  (A).  The  holder  of  a  bill  of  exchange  need  not  in  terms 
inform  the  party  to  whom  he  gives  notice  of  dishonour  that  he  looks 
to  him  for  payment  (0*  Ii^  &n  action  by  the  indorsee  against 
drawer  and  indorser  of  a  bill  accepted,  payable  at  a  particular  place, 
proof  of  a  demand  at  that  place,  was  holden  sufficient  (A),  without 
proof  of  notice  to  the  acceptor  of  non-payment.  Gases  frequently 
occur,  in  which  it  is  impracticable  to  make  an  actual  demand ;  imder 
these  circumstances,  due  diligence  to  obtain  payment  from  the  ac- 
ceptor is  equivalent  to  a  demand.  In  like  manner,  where  the  re«- 
dence  of  the  indorser  is  unknown  to  the  holder,  if  due  diligence  be 
used  in  discovering  the  place  of  residence,  and  notice  is  given  as 
soon  as  that  is  disco verea,  it  is  sufficient  (Z).  The  indorsee  of  a  bill 
dishonoured  by  the  acceptor,  being  ignorant  of  the  place  of  residence 
of  one  of  the  indorsers,  employed  an  attorney  to  give  notice  to 
him  and  the  other  prior  indorsers ;  the  attorney,  having  received 
information  of  the  mdorser^s  residence,  on  the  following  day,  con- 


[d)  Heylyn  y.  AdamMon,  2  Burr.  678. 

>)  Hartley  y.  Case,  4  B.  &  C.  339. 

[/)  Solarte  y.  Palmer,  D.  P.  (recog- 
nizing Hartley  y.  Ca»e^  1  Bingfa.  N.  C. 
194;  5M.&SC.  1;  2CL&F.93:  SBli. 
N.  R.  874 ;  Boulton  y.  WeUh,  3  Bing. 
N.  C.  688;  Strange  y.  Price,  2  P.  &  D. 
278 ;  10  A.  &  E.  125,  S.  P. ;  Meeeenyer 
V.  Souihey,  1  M.  &  Gr.  76 ;  1  Scott's  N.  R. 
180. 

(jf)  See  Hedger  v.  Steavetuon,  2  M.  & 
W.  799;  Uwit  y.  Gaw^erti,  6  M.  &  W. 


399;  Cook  v.  F^eneh^  3  P.  &  D.  596; 
10  A.  &E.  131,  n. 

(A)  Mier  y.  Brtmm,  11  M.  &  W.  372, 
recognizing  JVfrjre  y.  Skarwood,  2  Q.  B. 
388,  and  Kmy  y.  Biekley,  2  Q.  B.  419;  2 
G.  &D.  116. 

(t)  Furse  y.  Skartpood,  2  Q.  B.  388,  in 
which  all  the  cases  are  considered. 

(k)  Bdwarde  y.  Diek,  4  B.  &  A.  212. 

(/)  Batemam  Y.  Joeepk,  12  East,  433; 
Buxton  Y.  Jonee,  1  M.  &Gr.  83,and«B/e, 
p.  348. 
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suited  his  client,  and  on  the  third  day  gave  notice  of  dishonour ; 
it  was  holden  (m)  sufficient. 

As  the  rule  requiring  notice  is  introduced  for  the  benefit  of  the 
party  to  whom  such  notice  is  given,  of  course  it  may  be  waived  by 
that  party.  Quilibet  potest  renunciare  juri  pro  se  introducto.  In 
some  cases  the  rule  is  dispensed  with,  as  where  the  drawer  has  not 
any.efiects  in  the  hands  of  the  acceptor ;  for  then  the  drawer  is 
presumed  to  have  notice  that  the  bill  will  not  be  paid ;  besides^ 
not  having  any  effects  to  withdraw  from  the  hands  of  the  acceptor, 
he  cannot  sustain  any  injury  from  the  want  of  notice.  But  the 
circumstance  of  the  indorser  having  effects  in  the  hands  of  the 
acceptor  will  not  entitle  the  drawer  to  notice,  if  the  drawer  has  not 
any  effects  in  the  hands  of  the  acceptor.  This  was  decided  in  the 
case  of  Walwyn  v.  8t.  QuintiUj  1  Bos.  &  Pul.  652,  which  was  an 
action  of  assumpsit  on  a  bill  of  exchange  drawn  by  defendant  on 
one  Dean,  (by  whom  it  was  accepted,)  in  favour  of  Thomas,  by 
whom  it  was  indorsed  to  plaintiff.  The  bill  was  drawn  to  accom- 
modate Thomas  the  indorser,  who  had  placed  securities  on  which 
he  wished  to  raise  money  in  the  hands  of  the  acceptor,  but  the 
drawer  had  not  any  effects  in  the  hands  of  the  acceptor.  The  bill, 
not  having  been  paid  when  due,  was  protested ;  but  notice  of  non- 
payment was  not  given  to  the  drawer  till  four  days  afterwards. 
The  plaintiff  having  threatened  to  sue  the  indorser  and  acceptor, 
the  indorser  paid  part  of  the  money  due  on  the  bill  to  plaintiff ''s 
attorney :  afterwards,  on  a  representation  being  made  to  the  plain- 
tiff of  the  probability  of  the  acceptor  being  able  to  pay  at  a  rature 
period,  plaintiff  agreed  not  to  press  him.  It  was  holden,  that  it 
was  not  necessary  to  give  the  drawer  notice  of  the  dishonour,  the 
drawer  not  having  any  effects  in  the  hands  of  the  acceptor,  although 
the  indorser  had.  But  the  authority  of  this  case  was  much  shaken 
in  Cory  v.  Scott^  3  B.  &  A.  619,  where,  under  circumstances 
hardly  distinguishable  from  those  in  Walwyn  v.  <S^.  Quintin^  it  was 
holden,  that  notice  was  necessary ;  and  Cory  v.  Scott  was  recog- 
nized and  acted  upon  in  Norton  v.  Pickering^  8  B.  &  G.  610. 
There  Naylor  and  Ellis,  being  indebted  to  the  plaintiff  for  goods 
sold  by  him,  requested  the  defendant  to  draw  and  indorse  the  bill, 
and  Sneppard  and  Go.  to  accept  the  same ;  and  Naylor  and  Ellis 
then  indorsed  the  bill  to  the  plaintiff.  Neither  Naylor  and  Ellis  nor 
the  defendant  had  any  effects  in  the  hands  of  Sheppard  and  Go. 
daring  the  time  the  bill  was  running.  It  was  holaen,  that  the 
drawer  was  entitled  to  notice  of  dishonour.  These  cases  appear  to 
have  been  decided  on  the  ground,  that  the  drawer  had  a  remedy 
over,  at  all  events,  against  the  party  in  whose  favour  the  bill  was 
drawn,  if  not  against  the  acceptor,  and  consequently  the  drawer 
would  be  prejudiced  by  the  want  of  notice.  In  Plimley  v.  Westley, 
2  Bingh.  N.  C.  249,  where  plaintiff  had  received  from  defendant, 

(m)  Firih  v.  Tknuh,  8  B.  &  C.  387 ;  2  M.  &  R.  359. 
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in  payment  for  goods,  a  promiasory  note  indorsed  by  defendant, 
but  not  made  payable  to  order,  the  note  having  been  dishonoured  by 
the  maker ;  it  was  holden,  that  the  plaintiff  was  entitled  to  recover 
the  price  of  the  goods,  although  he  had  omitted  to  give  defendant 
due  notice  of  the  dishonour  of  the  note. 

Action  by  plaintiff,  as  drawer,  against  defendant,  as  acceptor,  of 
a  bill  for  300/.  at  two  months,  accepted  payable  at  Messrs.  Coutts 
and  Co. ;  no  proof  of  notice  to  defendant  of  dishonour ;  but  proof 
that,  although  defendant  when  bill  was  drawn  had  a  balance  of 
700/.  in  the  hands  of  Messrs.  Coutts  and  Co.,  yet  that  balance  at 
the  time  when  the  bill  became  due  was  reduced  to  40/.  Held  (n) 
that  defendant  was  not  entitled  to  notice  of  dishonour.  Q.  if  in 
such  case  any  notice  be  necessary ;  for  the  acceptor,  having  ap- 
pointed a  special  place  for  payment,  may  be  considered  as  having 
made  Messrs.  Coutts  and  Co.  his  agents  for  the  nurpose  of  paying 
the  bill,  and  then  the  refusal  to  pay  may  be  considered  as  a  refusid 
by  him.  From  the  circumstance  of  part  payment  of  a  bill  without 
any  objection  to  the  want  of  notice  (o),  a  jury  may  be  directed  to 
presume  that  notice  was  regularly  given. 

Protest. — In  addition  to  notice  of  dishonour,  it  is  necessary  for 
the  holder,  in  the  case  of  a  foreign  bill,  to  protest  (13)  it  for  non- 
payment :  but  where  there  has  been  a  promise  of  payment,  after 
the  bill  became  due,  such  promise  supersedes  the  necessity  of  prov- 
ing either  presentment  for  payment  ( j?),  notice  of  dishonour,  or 
protest  (j).  But  where  the  arawer  of  a  foreign  bill  of  exchange,  at 
the  time  of  the  drawing,  was  in  a  foreign  countnr,  but  returned 
home  before  it  became  due,  at  which  time  it  was  aishonoured  and 
protested,  but  notice  of  the  dishonour  only,  and  not  of  the  protest, 
was  left  at  the  drawer's  house ;  held  that  this  was  sufficient  (r). 
Where  drawer  was  resident  abroad,  it  was  holden  (s)  sufficient  to 
inform  him  that  the  bill  had  been  protested  for  non-payment,  with- 
out sending  him  a  copy  of  the  protest.  It  appears,  from  a  passage 
extracted  m)m  the  case  of  Tassell  v.  Lewis,  Lord  Raym.  743,  ante, 
p.  371,  that  this  protest  ought  to  be  made  on  the  last  daj^  of 
grace  (14).  This  strictness,  however,  is  not  observed  in  practice. 
The  modem  usage  is  for  the  notary  to  make  a  minute  on  the  bill, 
consisting  of  his  mitial,  the  day,  month,  and  year  when  payment  was 


(fi)  Smith  V.  Thatcher,  4  B.  &  A.  200.  (r)  Robins  v.  Gibson,  1  M.  &  S.  288. 

(o)  Horford  y.  Wilton,  1  Taunt.  12.  (»)  Goodman  y.  Harvty,  4  A.  &  £.  870 ; 

p  )  Oreenwojfy.  HindUy,4t  Campb.  52.  6  Nev.  &  M.  372. 

q)  Gibbon  v.  Coggon,  2  Campb.  188. 


i 


(13)  See  the  form  of  protest  used  in  England.    Chitty  on  Bills,  p.  159. 

(14)  With  regard  to  foreign  bills  of  exchange,  all  the  books  agree  that 
the  protest  must  be  made  on  the  last  day  of  grace.  Per  Buller,  J.,  in 
Le/iley  v.  MUU,  4  T.  B.  174. 
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refused,  and  charges  for  making  the  mimite.  This  minute,  which 
is  called  noting,  is  unknown  in  the  law  as  distinguished  from  the 
protest.  The  notary ,  having  made  his  minute,  draws  up  the  protest 
at  his  leisure.  In  Buller's  Nisi  Prius,  p.  272,  it  is  said,  ^*  That  the 
use  of  noting  is,  that  it  should  be  done  the  very  day  of  refusal,  and 
the  protest  may  be  drawn  any  day  after  by  the  notary,  and  be  dated 
on  iJie  day  the  noting  was  made."  The  practice  certainly  is  as  here 
stated ;  but  in  Chaiers  v.  Bellj  4  Esp.  N.  P.  C.  48,  a  question  was 
raised,  whether  the  protest  ought  not  to  be  drawn  on  the  day  on 
which  the  bill  is  dishonoured ;  and  it  was  contended,  that  the  mere 
noting  the  bill  on  that  day,  and  drawing  the  protest  on  a  subse- 
quent day,  was  insufficient.  Lord  Kenyan  was  of  opinion  that  it 
was  sufficient ;  and  a  new  trial  having  been  granted,  Lord  Ellenr 
borough  agreed  in  opinion  with  Lord  Kenyon.  A  case  was  then 
reserved  for  the  opinion  of  the  court;  and  after  argument,  the 
court,  conceiving  uie  question  to  be  of  great  importance,  directed 
it  to  be  turned  into  a  special  verdict.  But  the  sum  in  dispute 
being  very  small,  and  the  parties  unwilling  to  incur  the  expense  of 
a  special  verdict,  the  recommendation  of  the  court  was  not  attended 
to,  and  the  case  was  not  mentioned  again. 

The  protest  must  be  stamped.  The  protest  for  non-payment  on 
inland  bills  of  exchange  is  r€^;nlated  by  tiie  statute  9  &  10  Will.  III. 
c.  17  ;  for  at  common  law  a  protest  was  not  required  on  such 
bills ;  and  the  power  of  protesting  given  by  this  statute  is  attended 
with  very  few  advantages ;  so  that  it  is  not  very  frequently  exer* 
cised. 

Doubts  having  arisen  as  to  the  place  in  which  it  is  requisite  to 
protest  for  noi>*payment  bills  of  exchange,  which  on  the  present- 
ment for  acceptance  to  the  drawees  should  not  have  been  accepted, 
such  bills  being  made  payable  at  a  place  other  than  the  place  men- 
tioned therein  to  be  the  residence  of  the  drawees,  it  was  for  the  re^ 
moval  of  such  doubts  enacted,  by  stat*  2  &  3  Will.  IV.  c.  98,  that 
all  bills  of  ex<jiange  wherein  tlie  drawers  shall  have  expressed  thai 
such  bills  aoe  to  be  payable  in  any  place  other  than  the  place  by  them 
therein  mentioned  to  be  the  residence  of  the  drawees,  and  which 
shall  not  on  the  presentment  for  acceptance  thereof  be  accepted, 
shall  or  may  be,  without  further  presentment  to  the  drawees,  pro- 
tested for  non-payment  in  the  place  in  which  such  bills  shall  have 
been  by  the  drawers  expressed  to  be  payable,  unless  the  amount 
owii^  mon  such  bills  shall  have  been  paid  to  the  holders  on  the  day 
on  which  such  bills  would  have  become  payable  had  the  same  been 
duly  accepted. 

Bills  of  exchange  had  been  occasionally  accepted,  supra  protest  for 
honour,  or  had  a  reference  thereon  in  case  of  need ;  doubts  having 
arisen  as  to  the  day  on  which  it  was  requisite  to  present  for  payment 
such  bills  to  the  acceptors  for  honour,  or  referees,  by  stat.  6  &  7 
Will.  IV.  c.  58,  s.  1,  it  was  declared  and  enacted,  that  it  shall  not 
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be  necessary  to  present  such  bilb  to  such  acceptors  for  honour,  or 
to  such  referees,  until  the  day  following  the  day  on  which  such  bills 
shall  become  due ;  and  if  the  place  of  address  on  such  bill,  or  such 
acceptance  for  honour,  or  such  referee,  shall  be  in  any  city,  town,  or 
place,  other  than  in  the  city,  &c.  where  such  bill  shall  be  therein 
made  payable,  then  it  shall  not  be  necessary  to  forward  such  bill  for 
payment  until  the  day  following  the  day  on  which  such  bill  shall  be- 
come due ;  and  by  sect.  2,  if  the  day  following  the  day  on  which  such 
bill  shall  become  due  shall  be  Sunday,  6o<^  Friday,  or  a  fast  or 
thanksgiving,  then  the  day  following  such  Sunday,  &c.  wiU  be  suf- 
ficient. 

The  holder  of  a  check  is  not  bound  to  give  notice  of  its  dishonour 
to  the  drawer,  for  the  purpose  of  charging  the  person  from  whom  he 
received  it.  It  is  sufficient,  if  he  presents  it  with  due  diligence  to 
the  bankers  on  whom  it  is  drawn,  and  gives  due  notice  of  its  dis- 
honour to  those  against  whom  he  seeks  his  remedy. — ^If  a  banker  in 
London  receives  a  check,  by  the  general  post,  one  day,  and  presents 
it  for  payment  the  next  day,  he  will  be  considered  as  having  used 
due  diligence  (0*  ^^The  result  of  the  cases,  from  Rickford  v. 
Ridffe^  to  Boddington  v.  Schlencker  (u),  is,  that  the  party  receiving 
a  check  has  till  the  following  day  (x)  to  present  it,  where  there  are 
the  ordinary  means  of  doing  so.**^  ^*  The  presentment  should  not  be 
delayed  (y)  beyond  the  next  day.'' 

Where  a  check  drawn  by  a  customer  on  a  banker,  for  a  sum  of 
money  described  in  the  body  of  the  check  in  words  and  figures,  was 
afterwards  altered  by  the  holder,  who  substituted  a  larger  sum  for 
that  mentioned,  but  in  such  a  manner  that  no  person  in  uie  ordinary 
course  of  business  could  observe  it,  and  the  banker  paid  to  the  holder 
this  larger  sum ;  it  was  holden  (z),  that  the  banker  could  not  chai^ 
the  customer  for  any  thing  beyond  the  sum  for  which  the  check  was 
originally  drawn*  But  where  a  customer  of  a  banker  delivered  to  his 
wife  certain  printed  checks  signed  by  himself,  but  with  blanks  for  the 
sums,  requesting  his  wife  to  fill  the  blanks  up  according  to  the 
exigency  of  his  business,  she  caused  one  to  be  filled  up  with  the 
words,  fifty  pounds  two  shillings,  the  fifty  being  commenced  with  a 
small  letter  and  placed  in  the  middle  of  the  line — the  figures,  501.  2«. 
were  also  placed  at  a  considerable  distance  from  the  printed  £.  In 
this  state  the  wife  delivered  the  check  to  her  husband's  clerk  to  re- 
ceive the  amount ;  instead  of  which  he  inserted  at  the  beginning  of 
the  line  in  which  the  word  fifty  was  written,  the  words  three  Kwor 
dred  and^  and  the  figure  3  between  the  £  and  the  50/.  The  bankers 
having  paid  the  S50/.  2^.;  it  was  holden  (a),  that  the  loss  must  fall 
on  the  customer ;  for  it  was  the  fault  of  the  customer,  who  ought  to 

(0  Biekford  v.  Ridgt,  2  Campb.  537.  (y)  Per  Park,  J.,  8,  C,  p.  269. 

(ti)  4  B.  &  Ad.  752,  ante,  p.  375.  {x]  ffaU  v.  FulUr,  5  B.  &  C.  750. 

(x)  Per   Tindal,  C.  J.,   in  Moule  ▼.  (a)  rowtff  v.  Groie,  A  Bingh.  253. 
Broum,  4  Biogfa.  N.  C.  268. 
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have  selected  for  the  care  of  such  a  check  a  person  conversant  with 
business  as  well  as  trustworthy,  who  would  have  guarded  against 
fraud  in  the  mode  of  filling  up  the  check.  A  post  dated  check  is  ab- 
solutely voidy  and  cannot  be  received  in  evidence  for  any  purpose  (i). 

Where  in  the  body  of  a  bill  it  appeared  to  have  been  drawn  for 
two  hundred  pounds,  but  in  the  margin,  the  figures  expressed  the  sum 
of  245/. ;  it  was  holden  (c),  that,  as  this  was  a  case  of  ambiauitas 
patens^  evidence  to  show  that  the  words  **  and  forty-five'*  haa  been 
omitted  by  mistake  was  not  admissible. 


Vn.     Of  the  Acts  of  the  Holder  whereby  the  Parties  to  the  Bill 

may  be  discharged^ 

If  the  holder  enter  into  a  composition  with  the  acceptor,  he 
thereby  discharges  the  indorser  (d).  So  if  the  indorsee  receive  paH 
payment  from  tne  acceptor  («),  and  take  from  him  a  security  for 
the  remainder,  with  the  exception  of  a  nominal  sum,  the  indorser  is 
discharged.  Receipt  of  pait  of  the  money  from  an  acceptor  will 
not  discharge  the  drawer,  if  timely  notice  be  given  that  bill  is  not 
duly  paid.  Bull.  N.  P.  271.  The  receipt  of  part  of  the  sum  men- 
tioned in  the  bUl  from  the  drawer,  will  operate  as  a  discharge  to  the 
acceptor,  only  pro  tanto  (/).  Notwithstanding  the  receipt  of  part 
from  the  indorser,  the  holder  may  recover  the  whole  amount  of  the 
bill  from  the  drawer  (g).  Where  the  holder,  after  receiving  part 
payment  from  the  acceptor  (A),  agreed  to  take  a  new  acceptance 
from  him  for  the  remainder,  pavable  at  a  future  date,  and  that  in 
the  mean  time  the  holder  should  keep  the  original  bill  in  his  hands 
as  a  security;  it  was  holden,  that  such  agreement  amounted  to 
giving  time  and  a  new  credit  to  the  acceptor,  and  discharged  the  in- 
dorser, who  was  not  a  party  to  such  agreement.  And  it  has  been 
holden,  that  in  such  a  case  the  holder  cannot  sue  till  the  second  bill 
has  become  due  (t). 

But  a  mere  forbearance  to  sue  the  acceptor  after  protest  for  non- 
payment, and  notice,  or  what  is  equivalent  to  notice,  thereof  to  the 
drawer,  will  not  discharge  the  drawer  (A).  If  the  executor  of  the 
acceptor  verbally  promise  to  pay  the  holder  out  of  his  own  estate, 
provided  the  holder  forbear  to  sue,  and  he  forbears  accordingly,  the 

(d)  8erU  ▼.  Norton,  9  M.  &  W.  309.  Puntord  ▼.  Peek,  9  M.  &  W.  196. 

(c)  aniiii{«r«(my.Pi/»€r,5Bmgh.N.C.  {g)  Johtuon  ▼.  Kenmon,  2  VTils.  262; 

425.  TTolvyA  v.  8L  Qumiim,  1  Boa.  &  Pol.  652. 

(<r)  Bjt  parte  Smith,  €k>.  B.  L.  5th  edit.  (A)  Gould  ▼.  Bobwon,  8  East,  576. 

p.  168,  169 ;  3  Bro.  Ch.  C.  1,  8,  CL  (i)  Kendriek  ▼.  Lomax,  2  Tyrwb.  447. 

(e)  EngU»h  y.  Darleff,  2  Bos.  &  Pul.  {k)  2nd  Resolution  in   Walwyn  v.  SL 
61.    See  the  opinion  of  Bldtm,  C.  J.  QnnUin,  1  Bos.  &  PoL  652,  fiiUy  stated, 

(/)  ^aeoii  Y.  Stories,  1  H.  Bl.  88.  See      ante,  p.  379. 
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drawer  is  not  .thereby  dischar^f^d,  inaamueh  as  the  promise  of  the 
executor,  not  being  in  writing,  is  void  by  the  statute  of  frauds,  and, 
consequently,  the  holder  does  not  derive  from  such  promise  any 
better  security  than  the  bill  had  given  him  (0- 

A  bill  of  exchange  having  been  dishonoured,  the  acceptor  trans- 
mitted a  new  bill  for  a  larger  amount  to  the  payee,  but  had  not  any 
eommunicaticm  with  him  respecting  the  first.  The  pacyee  dis- 
counted the  second  bill  with  the  holder  of  the  first,  which  he  received 
back  as  part  of  the  amount,  and  afterwards,  for  a  valuable  consider- 
ation, indorsed  it  to  plaintiff:  it  was  holden  (fn\  that  the  second  bill 
was  merely  a  collateral  security,  and  that  the  receipt  of  it  by  the 
payee  did  not  amount  to  giving  time  to  the  acceptor  of  the  first  bill 
so  as  to  exonerate  the  drawer.  The  cases  £lx  parte  Smithy  and 
English  v.  DarUy^  seem  to  have  proceeded  on  a  principle  of  law 
resulting  from  the  relation  in  which  the  acceptor  of  a  bill  of  ex- 
change may  be  considered  as  standing  with  respect  to  the  other 
parties.  Although  by  his  acceptance  he  only  undertakes  to  pay  the 
debt  of  another,  viz.  of  the  drawer,  yet  he  is  primarily  liable;  for 
it  is  incumbent  on  the  holder  of  the  bill  to  resort  to  him  in  the  first 
instance.  Under  this  view,  although  his  engagement  is  really  only 
a  collateral  engagement,  yet  he  may  in  this  respect  be  considered 
as  the  principal  cbbtor,  and  the  remaining  parties  as  sureties  only. 
Now,  in  the  case  of  simple  contracts,  if  a  creditor  give  time  to  the 

1)rincipal  debtor  (15),  the  collateral  sureties  are  discharged  both  in 
aw  and  equity  (n),  because  the  creditor  cannot  call  on  the  other 
parties  without  an  injury  to  the  person  to  whom  he  has  given  time. 
If  holder  of  a  bill  of  exchange,  accepted  for  the  accommodation  of 
the  drawer,  takes  a  cognovit  from  the  drawer  for  paym^it  by  in- 
stalments, he  does  not  thereby  discharge  the  acceptor;  whether  the 
holder,  at  the  time  of  taking  the  bill,  knew  it  was  an  aoconunoda- 
tion  bill  or  not  (o). 

H.  accepted  a  bill  for  the  accommodation  of  B.,  the  drawer,  who 

(/}  Philpot  V.  BrimU,  4  Bingb.  717 ;  (o)  Fentum  v.  Pocock,  5  Taunt.  192, 

1  M.  &  P.  754.  overruling  LoJtion  ▼.  Peaty  2  Campb.  185. 

(m)  Pring  v.  darkwn,  1  B.  &  C.  14.  See  also  Raggett  v.  AsmerefA  Tmot.  730 ; 

(n)  Per  Change,  J.,  3  Bob.  &  Pul.  366.  Price  v.  Bdmunda,  10  B.  &  C.  578,  and 

See  also  Reee  ▼.  Berringten,  2  Ves.  Jun.  TaUop  v.  Eben^  1  B.  &  Ad.  703.    Piniwm 

540,  and  Ni^lfet  y.  Smith,  2  Bro.  Ch.  &  v.  Poeock  was  reoognized  in  Niekole  t. 

579.  Nwrie,  3  B.  &  Ad.  41,  n. 

(15)  Without  any  reserve  of  the  remedy  against  the  sureties  ;  per  Lord 
Eldmy  Ch.,  Exp.  Gifford,  6  Vesey,  807;  Boulthee  v.  Stuhhsy  18  Ves.  21. 
See  also  Orme  v.  Taung^  Holt's  N.  P.  C.  84,  recog;nized  in  Combey,  Woo^, 
8  Bingh.  156,  and  Dunn  y.  Slee,  Holt's  N.  P.  C.  399 ;  in  which  bat  case 
it  was  holden,  that  time  given  to  a  surety,  without  the  privity  of  the  co- 
surety, woold  not  discharge  the  co-surety.  Bat  see  NichoUon  t.  Reviii, 
6  Nev.  &  M.  192 ;  4  A.  &  E.  675,  questioning  Exp,  Gifford.  See  also  on 
this  subject,  Oakeley  t.  Pasheller,  D.  P.  10  BUgh,  N.  R.  548 ;  and  Bell  v. 
Banks,  3  M.  &  6r.  258 ;  3  Scott,  N.  R.  497. 
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indcNTBed  it  over  as  a  security  for  a  debt,  and  afterwards  became 
bankrupt.  The  indorsee  entered  into  an  agreement  mth  the  as- 
signees for  purchasing  part  of  the  bankrupt's  property,  and  for  the 
arrangement  of  some  chums,  which  he,  the  indorsee,  had  upon  the 
estate,  and  he  afterwards  gave  them  a  release  of  ail  demands,  no 
mention  being  made  of  the  bill  which  had  been  dishonoured.  He 
knew  at  the  time  of  the  agreement,  but  not  when  he  took  the  bill, 
that  it  was  accepted  for  accommodation.  It  was  holden(p),  that 
the  acceptor  was  liable.  One  of  the  makers  of  a  joint  promissory 
note  may  show  (q)  that  he  was  a  mere  surety  for  the  other  party, 
and  SOL  known  to  the  payee,  and  that  the  payee  had  taken  a 
composition  from  the  principal  debtor,  without  his  (the  surety's) 
consent. 

The  doctrine  laid  down  in  Exp,  Smithy  and  English  v.  Darlet/y 
must  be  confined  to  those  cases  in  which  the  agreement  between 
the  holder  and  acceptor  is  made  without  the  consent  of  the  other 
parties  to  the  bill,  for  otherwise  they  will  not  be  discharged.  This 
wpears  from  the  case  of  Clark  and  otherg^  Executors  cfMoles^  v. 
JUevlin,  3  Bos.  &  Pul.  363,  in  which  it  was  adjudged,  that  the 
drawer  of  a  bill,  who  had  assented  to  the  holder's  taking  a  security 
from  the  acceptor,  was,  notwithstanding  such  security,  liable  to  an 
action  at  the  suit  of  the  holder.  The  holder  of  a  biU,  on  its  be- 
coming due,  allowed  the  acceptor  to  renew  it  without  consulting  the 
indorser;  but  the  indorser  afterwards  meeting  the  acceptor,  told 
him  that  it  was  the  best  thing  that  could  be  done ;  it  was  holden, 
that  this  was  not  a  recognition  of  the  terms  granted  by  the  holder 
to  the  acceptor,  and  that  the  indorser  was  discharged  (r).  The 
bolder  may  sue  a,  prior  indorser,  although  he  has  taken  in  execution 
a  subsequent  indorser,  and  afterwards  let  him  go  at  Urge  on  a  letter 
of  licence,  without  having  paid  the  debt.  In  a  case  («)  where  an 
action  was  brought  by  several  partners,  as  indorsees  of  a  promissory 
note  against  the  defendant  as  mdorser,  and  it  appeared  in  evidence, 
that  one  of  the  partners  had  discharged  a,  prior  mdorser,  by  a  deed 
of  composition ;  it  was  holden,  that  such  deed  operated  as  a  release 
to  the  defendant  (<)  (16).     But  where  the  indorsee  of  a  note  made 

(p )  fiarrtMm  ▼.  Couriauld,  3  B.  &  Campb.  179. 

Ad.  36.  («)  HayKng  v.  MutthaU,  2  Bl.  R.  1235. 

{q)  HM  Y.  WUeox,  1  M.  &  Rob.  58.  (t)  Slliton  and  othen  v.  Dezell,  Bristol, 

(r)  WUkiOi  ▼.   Magttrman  S^  Co.  2  Sam.  An.  1811,  MS. 


(16)  "  If  a  holder  enter  into  an  affreement  with  h  prior  indoner  in  the 
morning,  not  to  sue  him  for  a  certain  period  of  time,  and  then  oblige  a 
subsequent  indorser  in  the  evening  to  pay  the  debt,  the  latter  must  imme- 
diately resort  to  the  very  person  for  payment  to  whom  the  holder  has 
pledged  his  faith  that  he  shall  not  be  sued.  In  the  case  Ea^.  Smith,  Lord 
l%urlow,  after  consulting  with  all  the  judges,  was  of  opinion,  that  the 
holder  of  a  biU,  by  entering  into  a  composition  with  the  acceptor,  discharged 

VOL.  I.  2  c 
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by  the  defendant  for  the  accommodation  of  the  payee  and  indorse  r 
covenanted  not  to  sue  the  payee  and  indorser,  it  was  holden,  that 
the  defendant  could  not  avail  himself  of  this  covenant,  in  an  action 
brought  against  him  by  the  indorsee,  although  the  defendant,  by 
the  verdict  against  him  in  this  action,  would  have  a  right  to  re- 
cover over  against  the  payee  and  indorser  (u).  The  holder  sued  the 
acceptor,  and  charged  him  in  execution  (x)  ;  the  latter  obtained  his 
discharge  under  the  Lords^  Act ;  the  holder  then  sued  the  drawer, 
and  recovered  the  amount  of  the  bill,  whereupon  the  drawer  sued 
the  acceptor,  and  charged  him  in  execution ;  this  was  holden  regular, 
for  although  the  discharge  of  the  acceptor,  under  the  Lords'  Act, 
was  a  satisfaction  of  the  debt  as  to  the  holder^  yet  it  would  not 
operate  as  such  between  the  drawer  and  acceptor. 


VIIL  Of  the  Action  on  a  Bill  of  Exchange,  p.  386;  Pleading 
under  the  New  Rules,  p.  391;  Evidence^  p,  S9S ;  Recovery 
of  Interest,  p.  397. 

A  BILL  of  exchange  being  a  simple  contract,  the  form  of  action 
which  is  usually  adopted  for  the  recovery  of  the  sum  of  money  men- 
tioned in  the  bill  in  case  of  non-acceptance  or  non-payment  is  a 

(u)  Mallei  v.  Tftom/^Mm, 5 Esp.  N.  P.O.  825,  cited  in  BnglUh  v.  Darley,  2  Bos.  & 
178.  Pul.  61. 

(dr)  Macdonald  y.  Bovmgton,  i  T.  R. 


the  indorser,  and  accordingly  ordered  the  proof  against  the  estate  of  the 
latter  to  be  expunged,  proceeding  on  the  ground  of  the  accentor's  liability 
being  varied  by  the  act  of  the  holder.  We  all  remember  the  case  where 
Mr.  Richard  6urke  being  security  for  an  annuity,  the  grantee  gave  time 
to  the  principal,  and  yet  argued  that  Mr.  Burke  was  not  relieved  thereby, 
though  the  principal  was;  but  it  was  answered  that  the  grantee  could 
make  no  demand  upon  the  surety,  because  he  must,  by  so  doing,  enforce 
a  payment  from  tne  principal,  contrary  to  the  agreement."  Per  Lord 
Eldon,  C.  J.,  in  English  v.  Barley,  2  Bos.  &  Pul.  62.  See  also  Bcmk 
of  Ireland  v.  Beresford  and  another,  6  Dow.  234.  In  the  foregoing 
cases,  the  act  done  by  the  creditor  is  his  own  act,  over  which  the  surety 
has  not  any  control ;  and  the  imury  which  the  surety  would  receive,  is  one 
which  he  has  not  any  mode  of  preventing.  But  a  surety  for  a  bankrupt 
is  not  discharged  by  the  creditor's  signing  the  bankrupt's  certificate,  even 
after  notice  from  the  surety  not  to  do  so.  **  It  is  the  duty  of  the  surety 
to  pay  the  debt :  and  if  he  declines  so  doing,  and  thereby  permits  the 
creditor  to  prove,  the  signing  the  certificate  of  conformity,  which  is  a 
power  given  to  the  proving  creditor,  cannot  be  considered  as  an  act  done 
by  the  creditor,  which  altered  the  surety's  right  without  his  control,  and 
scarcely,  indeed,  without  his  consent."  Per  Tindal,  C.  J.,  delivering 
judgment.    Browne  v.  Carr,  7  Bingh.  508. 
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special  assumpsit  (17).  Formerly  the  declaration  extended  to  a 
great  length ;  but  under  the  new  rules  T.  T.  1  Will.  IV.  (y),  con- 
cise forms  are  given  on  notes  and  inland  bills,  according  to  the  prin- 
ciple of  which,  declarations  on  foreign  bills  may  be  drawn  with  the 
necessary  variations.  See  these  forms;  but  it  must  be  remembered, 
that  these  rules  were  made  before  the  Uniformity  of  Process  Act, 
2  Will.  IV.  c.  39  ;  and  the  forms  given  by  them,  which  were  correct 
in  actions  by  bill,  (because  then  the  declaration  was  the  commence- 
ment of  the  suit,)  are  so  no  longer  (2),  the  suing  out  the  writ  being 
now  the  conmoiencement  of  the  suit.  If  in  an  action  of  assumpsit 
against  the  drawer  of  a  bill,  the  declaration  does  not  allege  a  pro- 
mise to  pay,  it  will  be  bad  on  special  demurrer  (a).  It  is  however 
mere  matter  of  form,  and  can  therefore  only  be  taken  advantage  of 
on  special  demurrer  (6).  The  frequent  nonsuits,  which  used  to  occur 
on  the  ground  of  variances  between  the  instrument  as  set  foi*th  in 
the  dedaration,  and  that  produced  in  evidence,  have  been  greatly 
obviated  by  the  stat.  9  Geo.  IV.  c.  15 ;  and  the  stat.  3  &  4  W.  I V . 
c.  42,  s.  23,  j>o«/,  under  tit.  ^'  Covenant,  non  est  factum.**^  Where 
the  declaration  was  on  a  promissory  note  for  250/.  made  by  the  de- 
fendant, dated  the  9th  of  November,  1838,  payable  to  plaintiff  or 
order  on  demand :  plea,  that  defendant  did  not  make  the  note ; 
and  the  proof  was  of  a  joint  and  several  promissory  note  for  250/., 
made  by  defendant  and  his  wife,  dated  the  6th  of  November,  1837, 
payable  12  months  after  date,  and  no  proof  was  given  of  any  other 
note  between  the  parties;  this  was  considered  to  be  a  variance 
properly  amended  at  N.  P.  under  3  &  4  W.  IV.  c.  42,  s.  23  (c).  A 
declaration  in  assumpsit  by  indorsee  against  acceptor,  after  stating 
non-payment  of  the  bill  when  due,  alleged  that  defendant  afterwards 
promised  to  pay  plaintiff  the  said  bill  according  to  the  tenor  and 
effect  of  his  said  acceptance.  This  was  holden  sufficient  on  special 
demurrer,  for  per  Cur. ;  after  the  dishonour  of  a  bill,  it  is  payable 
on  request ;  a  promise  therefore  by  acceptor,  after  the  bill  is  due,  to 
pay  it  according  to  the  tenor  and  effect  of  his  acceptance,  is  a  pro- 
mise to  pay  on  request  (d).  Where  the  acceptance  was  written 
before  the  bill  was  drawn,  the  declaration  described  the  transaction 
in  the  usual  order  of  time,  viz,  the  drawing  first,  and  then  the  ac- 
ceptance ;  this  was  holden  (e)  not  to  be  a  variance.    And  so  with 

(y)  2  B.  &  Ad.  783;  7  Bingh.  774;  W.475. 

5  M.  &  P.  813 ;   1  Cr.  &  J.  468 ;   1  Tyr.  (b)  Stericker  v.  BiO'ker,  9  M.  &  W. 

520.  321. 

(z)  Per  Parke,  B.,  in  Abbott  v.  Atlett,  (e)  Beckett  y.  Button,  7  M.  &  W.  157. 

1  M.  &  W.  209.  U)  ChriatU  v.  Peart,  7  M.  &  W.  491. 

(a)  Henry  y.  Burbidge,  3  Bingh.  N.  C.  (e)  Molhy  v.  Delvea,   7  Bingh.  428  ; 

501  ;  4  Sc.296;  Smith  v.  Cox,  11  M.  &  5  M.  &  P.  275. 


(17)  For  the  cases  in  which  an  action  of  debt  may  be  maintained  on  a 
bill  of  exchange,  stepost,  tit.  '*  Debt,  II."     Debt  on  simple  contract. 

2c2 
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respect  to  an  indorsement,  whether  made  before  (/)  bill  drawn,  or 
after  (^)  bill  became  due. 

By  Stat.  1  &  2  Geo.  IV.  c.  78,  s.  1,  if  any  person  shall  accept  a 
bill  payable  at  the  house  of  a  banker,  or  other  place,  without 
further  expression  in  his  acceptance,  such  acceptance  shall  be 
deemed,  to  all  intents  and  purposes,  a  general  acceptance  of  such 
bill  (18) :  but  if  the  acceptor  shall,  in  his  acceptance,  express  that  he 
accepts  the  bill  payable  at  a  banker's  house  or  other  place  onfy^ 
and  not  otherwise  or  elsewhere^  such  acceptance  shall  be  deemed  to 
be  to  all  intents  and  purposes  a  qualified  acceptance,  and  the 
acceptor  shall  not  be  liable  to  pay  the  said  bill,  except  in  default  of 
payment,  when  such  payment  shall  have  been  duly  demanded  at 
such  banker's  house  or  other  place.  Since  this  statute  it  has  been 
adjudged,  that  the  holder  of  a  bill  accepted,  payable  at  a  banker's, 
but  omitting  the  words  *Hhere  only,"  is  not  bound  to  present  it  at 
the  banker's,  and  consequently  is  not  guilty  of  laches,  if  he  omits 
to  do  so ;  and  may  still  recover  against  the  acceptor^  in  the  event 
of  the  banker's  failure,  althou^  a  considerable  time,  e.  g,  three 
weeks,  have  elapsed  since  the  bill  became  due,  during  all  which  time 
the  acceptor  had  funds  in  the  banker's  hands,  exceeding  the 
amount  of  the  bill  (A).  In  such  case  no  averment  or  proof  of 
presentment  for  payment  at  the  place  mentioned  is  necessary  (i). 
But  in  an  action  against  the  drawer  of  a  bill  (payable  at  a  particu- 
lar place,  where  the  drawee  accepts  it  payable  at  that  place,)  on 
the  ground  of  non-payment  by  the  acceptor,  it  is  necessary  to 
prove  a  presentment  to  the  acceptor  at  that  place ;  for  the  statute 
neither  intended  to  alter,  nor  hss  it  altered  the  liability  of  drawers; 
but  is  confined  in  its  operation  to  acceptors  only  (A). 

A  conditioned  acceptance  cannot  be  declared  on  as  an  absolute 
acceptance,  even  after  condition  performed  (/).  In  action  on  a  bill 
against  an  acceptor  for  the  honour  of  the  drawer,  it  must  be  alleged, 
that  when  the  bill  arrived  at  maturity,  it  was  presented  to  the 
drawee  for  pa}'nient.  And  this  rule  holds  whether  the  bill  be  a 
bill  payable  after  date  (m)  or  after  sight  (n).  Where  a  bill  has  been 
accepted  by  the  drawee,  if  another  person  accepts  it  also  for  the 
purpose  of  guaranteeing  the  first  acceptor,  the  second  acceptance 

(/)  Ru9MelY.Lttnff9iqfe,'DovLi;,bU.  (k)  Gibh    y.  Mather^  8   Bingfa.  2U; 

isi)  Yovng  v.  Wright,  1  Campb.  139.  2  Cr.  &  J.  254,  5.  C. 

(A)  Turner  T.  Hay  den,  4  B.  &  C.  1.  (/)  Langeton  T.  Comey,  4  Campb.  176. 

(t)  Selbg  ▼.  Eden,  3  Bingb.  611 ;  FayU  Im)  Hoare  v.  Caxentme,  16  East,  391. 

y.  Bird,  6  B.  &  C.  531.    See  tlto  Hawkey  (n)  JVitliame  y.  Oermaine^  7  B.  &  C. 

y.  Bonoick,  4  Bingb.  135.  468. 


(18)  Such  a  bill  may  in  an  action  against  it,  be  declared  upon  as  made 
payable  at  that  place ;  although,  under  this  statute,  such  an  acceptance 
amounts  to  a  general  acceptance.  Blake  v.  Beaumont,  4  M.  &  Gr.  7,  S.  C. 
Blake  v.  Bowman,  4  Scott's  N.  R.  617. 
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18  meTety  a  collateral  undertaking,  and  must  be  declared  on  (o)  as 
such ;  for  there  is  not  any  custom  of  merchants  authorizing  a  series 
of  acceptors. 

In  Heys  v.  Heseltine  and  another  {p\  where  it  was  averred 
that  the  defendants  accepted  the  bill,  and  the  acceptance  was  by 
an  agent  thus,  ^^for  Heseltine  and  Co.,  John  Wilson: '  Lord  Ellen- 
borough  was  of  opinion,  that  the  evidence  supported  the  declara- 
tion ;  observing,  that  if  the  defendants  accepted  the  bill  by  an 
agent,  in  contemplation  of  law,  they  accepted  it  themselves :  and  it 
was  a  general  rule  in  pleading,  that  facts  might  be  stated  according 
to  theur  legal  efiect. 

When  Uie  action  is  brought  between  the  immediate  parties  to 
the  bill,  it  is  usual  to  subjoin  such  counts  as  will  embrace  the  con- 
sideration for  which  the  bill  has  been  given :  for  as  the  bill  does 
not  merge  the  original  demand,  if  the  plaintiff  fail  in  substantiating 
in  evidence  the  special  count,  he  may  resort  to  evidence  on  the 
common  counts.  Under  the  new  rules,  counts  upon  a  bill  or  note, 
and  for  the  consideration  in  goods,  money,  or  otherwise,  are  con- 
sidered as  founded  on  distinct  subjeetrmatters  of  complaint.  In 
Alves  V.  Hodgson^  7  T.  R.  241,  where  the  plaintiff  had  declared 
spedally  on  a  written  contract  made  in  Jamaica,  and  on  a  qucaUum 
meruU,  and  was  prevented  from  establishing  the  special  count, 
because  the  contract,  by  the  laws  of  the  island  of  Jamaica,  was 
void  for  the  want  of  a  stamp ;  it  was  holden,  that  he  might  recover 
on  the  qauntum  meruit.  So  where  a  promissory  note  had  been 
given  for  money  l^it,  which  when  produced  in  court  was  un- 
stamped. Lord  ienyon^  C.  J.,  permitted  the  plaintiff  to  recover  on 
a  common  count  for  money  lent,  by  proving  that  when  the  money 
for  which  the  note  had  been  given,  was  demanded  of  the  defendant, 
he  acknowledged  the  debt  (q).  In  cases  of  this  kind,  if  the  defen- 
dant call  for  a  particular  of  the  plaintiff's  demand,  the  causes  of 
action  in  the  general  counts  ought  to  be  stated  in  the  particular, 
otherwise  the  plaintiff  will  not  be  permitted  to  go  into  evidence  on 
them  (r).  Where  a  declaration  in  assumpsit  contained  three  counts ; 
the  two  first  on  promissory  notes  for  50/.  each,  and  the  third  for 
100/.  on  an  account  stated,  and  the  particulars  of  demand  stated 
^^  This  action  is  brought  to  recover  the  sum  of  50/.,  being  the 
amount  of  the  promissory  note  in  the  first  count  of  the  declara- 
tion mentioned,  and  also  the  further  sum  of  50/.,  the  amount 
of  the  promissory  note  in  the  second  count  mentioned  ("  and  then 
stated  that  the  plaintiff  would  avail  himself  of  the  whole  or  any  part 
of  the  declaration  ;  no  evidence  of  the  notes  was  given  at  the 
trial,  but  a  conversation  with  the  defendant  was  proved,  in  which  he 
acknowledged  he  owed  the  plaintiff  100/. :  it  was  holden,  that  the 

(o)  Jaekmm  t.  HMimm^  2  Campb.  447.  245,  S.  P. 

Ip)  2  C«npb.  604.  (r)  Wade  ▼.  Beatley,  4  Esp.  N.  P.  C. 

(9)  7V'«  V-  JomBt,  1  East's  R.  58,  n.  7  Kemytm,  C.  J. 
(fl) ;  miam  ▼.  Keimedy,  1  Esp.  N.  P.  C. 
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particulars  were  insufficient  to  enable  the  plaintiff  to  recover ; 
and  that  in  order  to  do  so,  he  was  bound  to  prove  an  admission, 
or  an  account  stated  with  reference  to  the  promissory  notes  («). 
If  the  plaintiff's  particular  conveys  the  requisite  information  to 
the  defendant,  however  inaccurately  it  may  be  drawn  up,  it  is 
sufficient,  unless  the  defendant  will  underUdce  to  swear  that  he 
has  been  misled  by  the  inaccuracy  (t).  And  although  the  general 
rule  is,  that  the  plaintiff  who  has  delivered  an  impenect  particular, 
shall  be  restricted  in  his  evidence,  and  not  permitted  to  recover  any 
thing  ultra  the  contents  of  such  particular,  yet  if  the  defendant,  in 
attempting  to  defeat  the  restricted  claim  of  the  plaintiff,  gives  him  a 
better  case  than  he  was  at  liberty  to  make  for  himself,  he  will  be 
entitled  to  a  verdict  for  all  that  is  proved  due  to  him ;  what  he  could 
not  have  insisted  on  as  a  right,  he  may  receive  as  a  boon.  Hurst 
V.  Watkisj  Ellenborough^  C.  J.,  1  Campb.  68.  Bills  of  particulars 
are  not  to  be  construed  with  all  the  strictness  of  declarations. 
Per  Mansfieldj  C.  J.,  in  Brawn  v.  Hodgson^  4  Taunt.  190.  See 
also  Dames  v.  Edwards^  3  M.  &  S.  380,  and  Lambirth  v.  Roff, 
8  Bingh.  411.  Disbursements  are  recoverable  under  an  item  for 
"  cash  advanced.*"  Harrison  v.  TFbod,  8  Bingh.  371.  By  R.  G. 
Trin.  T.  1  Vict,  (u),  in  any  case  in  which  plaintiff  (in  order  to 
avoid  the  expense  of  a  plea  of  payment)  shall  have  given  credit  in 
the  particulars  for  any  sum  therein  admitted  to  have  been  paid  to 
plaintiff,  it  shall  not  be  necessary  for  defendant  to  plead  payment  of 
such  sum. 

Proceedings  subsequent  to  the  Declaration, — The  plaintiff  having 
declared,  the  defendant,  if  he  has  not  any  defence,  either  compro- 
mises the  action  by  pajdng  or  giving  security  for  the  debt  and  costs, 
or  he  lets  judgment  go  by  default.  If  the  holder  commences  one 
action  against  the  drawer  (ar),  and  another  against  the  indorser,  the 
court  will  stay  all  the  proceedings  upon  payment  of  the  amount  of 
the  bill  and  the  costs  of  the  two  actions,  without  regarding  the  costs 
which  may  have  been  incurred  in  actions  brought  by  the  holder 
against  any  other  parties  to  the  bill.  When  the  application  for 
staying  proceedings  came  from  the  acceptor,  the  original  defaulter, 
the  court  would  not  regard  it,  except  upon  payment  of  the  amount 
of  the  bill  and  costs  in  all  the  actions  (y).  But  now  by  R.  G.  T.  T. 
1  Vict.  {z)y  in  any  action  against  an  acceptor  of  a  bill,  or  the  maker 
of  a  promissoty  note,  the  defendant  shall  be  at  liberty  to  stay  pro- 
ceedings on  pajnnent  of  his  debt  and  costs  in  that  action  only. 
When  the  defendant  suffers  judgment  to  go  by  default,  the  plaintiff 
must,  before  he  is  entitled  to  final  judgment  and  execution,  ascertdn 
the  amount  of  the  debt.     Formerly  this  was  done  by  executing 

(«)  nohertt  V.  Ekworth,  10  M.  &  W.  {x)  Smiih  y.  Woodeoei,  4  T.  R.  691, 

653.  S.  P.  on  a  promissory  note,  WindMttm  t. 

(i)  Day  y.  Bower,  BUenbwrought  C.  J.,  Wither  and  WindMam  v.  7Vv//,  Str.  515. 

1  Campb.  69,  n.  (y)  Admitted    per  Cwr,  in  Smith    y. 

(u)  8  A.  &  E.  280 ;  3  Nev.  &  P.  379 ;  Woodcock,  4  T.  R.  691. 

ante,  p.  136.  (t)  S  \>  &.  E.  277. 
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a  writ  of  inquiry  of  damages ;  but  of  late  years,  in  the  Courts 
of  King's  Bench  (a),  and  Common  Pleas  {b)y  and  now  in  the  Court 
of  Exchequer  (c),  in  actions  upon  promissory  notes  and  bills  of  ex- 
change, where  it  appears  on  the  face  of  the  declaration,  that  the 
actions  are  brought  on  the  notes  or  bills  (d)^  and  the  money  men- 
tioned therein  is  not  foreign  money,  it  is  usual  to  apply  to  the  court 
for  a  rule  to  show  cause  why  it  should  not  be  referred  to  the  master 
to  see  what  is  due  for  principal  and  interest,  and  why  final  judg- 
ment should  not  be  signed  thereon,  without  executing  a  writ  of 
inquiry;  which  rule  is  made  absolute  on  an  affidavit  of  service, 
unless  good  cause  be  shown  to  the  contrary.  In  vacation  time  ap- 
plication may  be  made  to  one  of  the  judges  at  chambers.  N.  The 
rule  ought  not  to  be  applied  for  on  the  day  of  signing  interlocutory 
judgment,  but  some  day  after  (e).  The  rule  to  compute  will  be 
allowed,  although  bill  has  been  destroyed  (/).  Where  the  bill  of 
exchange  is  for  foreign  money  (jr),  e,  g.  for  Irish  money,  the  court 
will  not  permit  the  master  to  ascertain  the  value.  In  this  case, 
therefore,  the  plaintiff  must  have  recourse  to  a  writ  of  inquiry ; 
upon  the  execution  of  which  it  is  now  holden  (A),  notwithstanding 
former  decisions  to  the  contrary  (i),  that  it  is  not  in  any  case  neces- 
sary to  prove  the  bill  of  exchange,  the  bare  production  of  it  being 
sufficient :  for  by  suffering  judgment  to  go  by  default,  the  defendant 
admits  the  cause  of  action  to  the  amount  of  the  bill.  The  bill,  how- 
ever, must  be  produced  to  the  jury,  in  order  that  they  may  see 
whether  or  not  any  part  of  it  has  been  paid. 

Pleading  under  the  New  Rules.— By  R.  G.  H.  T.  4  Will.  IV., 
No.  2,  in  all  actions  upon  bills  of  exchange  and  promissory  notes, 
the  plea  of  non-assumpsit  shall  be  inadmissible.  In  such  actions, 
therefore,  a  plea  in  denial  must  traverse  some  matter  of  fact ; 
ex.  gr.  the  drawing,  or  making,  or  indorsing,  or  accepting,  or 
presenting,  or  notice  of  dishonour,  of  the  bill  or  note.  [^^  The 
new  rule  is  confined  (A)  to  cases  where  the  action  is  only  on  the 
note,  and  on  the  promise  contained  in  or  implied  by  law  from  it : 
it  is  to  be  read,  as  if  it  were  worded  thus : — ^  m  all  actions  on  bills 
of  exchange  and  promissory  notes  simpliciter,  without  any  other 
matter.'  Hence  where  an  executor  declared  on  a  note  payable  to 
his  testator,  laying  a  promise  to  pay  him,  the  executor,  w^r  the 


(a)  Shepherd  ▼.  Charter,  C8se  on  a  bill 
of  exchange,  4  T.  R.  275. 

(b)  Rashleigh  ▼.  Salmon,  case  on  a  pro- 
missory note,  C.  B.,  June  15th,  1789, 1  H. 
Bl.  252 ;  Andreuft  v.  Biake,  case  on  a  bill 
of  exchange,  C.  B.  Not.  25, 1790,  1  H.  Bl. 
529. 

(e)  See  Biffffe  ▼.  Stuart,  4  Pri.  (Ex.) 
IS4. 

r<f)  Otbome  v.  Noad,  8  T.  R.  648. 
[e)  Oardom  ▼.  Corbeit,  Smith's  R.  179. 


!; 


(/)  Clarie  t.  Qmnee,  3  Dow.  P.  C.  26. 

{ff)  Maufueil  ▼.  Lord  Maeeareene,  5  T. 
R.  87.  But  see  stat.  6  Geo.  IV.  c.  79,  for 
assimilating  the  currency  in  the  United 
Kingdom. 

(A)  Green  t.  Heame,  3  T.  R.  301. 

(f)  Snowdon  v.  Thomat,  3  Wils.  155 ; 
2  Bl.  R.  748,  S,  a  s  but  see  Lane  y.  MuU 
line,  2  Q.  B.  255. 

{k)  Per  Parke,  B.,  in  Timmie  v.  Plait, 
2  M.  &  W.  721. 
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death  of  the  testator ;  it  was  holden  fQ,  that  such  promise  might 
be  denied  by  a  plea  of  non-assumpsit,  notwithstanding  the  new 

No.  3. — All  matters  of  confession  and  avoidance,  including  not 
only  those  by  way  of  discharge,  but  those  which  show  the  transac- 
tion to  be  either  void  or  voidable,  on  the  around  of  fraud  or  other- 
wise, shall  be  specially  pleaded,  ex.  gr.  illegality  of  consideration, 
drawing,  indorsing,  accepting,  &c.  bills  or  notes,  by  way  of  accom- 
modation, &c.  If  the  [Mea  be,  that  no  consideration  was  given  for 
the  bill  or  note,  and  the  replication,  that  there  was;  the  onus  lies  on 
the  defendant  to  prove  that  there  was  not  any  consideration,  although 
the  plaintiff,  in  his  replication,  alleges  the  affirmative  (m).  To  a 
declaration  by  indorsee  against  acceptor,  the  defendant  cannot  plead 
that  the  bill  was  accepted  by  him  without  consideration  (n)  from 
the  drawer  ;  for  such  is  not  inconsistent  with  plaintiff's  legal  demand, 
indorsement  primd  facie  importing  consideration  (o).  Under  the 
new  rules,  every  matter,  independent  of  the  making  of  the  promise, 
should  be  affirmatively  stated  ;  for  the  object  of  those  rules  was,  to 
make  each  side  understand  what  they  were  come  to  try.  The  court, 
therefore,  discountenances  pleas  in  the  negative.  Hence,  if  defen- 
dant relies  on  want  of  consideration,  he  should  state,  in  his  plea, 
affirmatively,  such  facts  as  show  the  want  of  it  (p).  A  plea  con- 
taining a  constructive  denial  that  the  bill  was  indorsed  to  the  plain- 
tiff, ha3  been  holden  good  after  verdict  (9),  but  bad  on  special 
demurrer  (r).  Assumpsit  by  the  indorsee  against  the  acceptor  of  a 
bill.  Plea,  that  the  defendant  accepted  the  bill  for  the  accommo- 
dation of  the  drawer,  and  that  the  drawer  did  not  give,  nor  did  he 
the  defendant  receive,  any  consideration  for  his  accepting  or  passing 
the  bill ;  that  the  drawer  indorsed  the  bill  to  the  plaintiff  without 
any  consideration,  and  that  the  plaintiff  held  the  bill  without  con- 
sideration ;  it  was  holden  («),  that  the  onus  probandi  lay  on  the  de- 
fendant ;  that  where  there  is  not  any  fraud,  or  any  suspicion  of 
fraud,  but  the  simple  fact  is  as  here,  the  plaintiff  is  not  caUed  upon 
to  prove  that  he  gave  value  for  the  bill.  To  a  declaration  in  as- 
sumpsit by  indorsee  against  maker  of  a  promissory  note,  the  de- 
fendant pleaded,  that  the  note  was  indorsed  and  delivered  to  the 
plaintiff  by  his  indorser,  in  violation  of  good  faith,  and  in  fraud  and 
contempt  of  an  order  for  referring  the  claim  of  that  indorser  to 
arbitration,  and  that  the  plaintiff  took  the  note  with  full  knowledge 
of  the  premises.     The  plaintiff  replied,  that  he  had  not,  when  he 

(0  T\mmi$  y.  Piatt,  2  M.  &  W.  720.  798 ;  4  Tyrw.  472 ;  Siougkiom  ▼.  Barl  ^ 

See  Donaldson  ▼.  TAonq>9on,  6  M.  &  W.  Kilmorey,  2  Gr.  M.  &  R.  72. 

316 ;  recognized  in  Oridge  v.  Skerborne,  (q)  Adanu  v.  Joma§,  12  A.  &  £.  455 1 

11  M.  &W.  374.  4  P.  &  D.  174. 

(m)  Laeey  v.  Forreiter,  5  Tyrw.  567.  (r)  Jonei  v.   C^rbettf   2  Q.  B.  828 ; 

See  WhitaJker  v.  BdnnmdB,  1  A.  &E.  638.  2  G.  &  D.  308. 

fi)  Lowv.  C»(/^,l  Bingh.N.C.267.  («)  HUff  v.  Barber,  I  M.  &  W.  425  ; 

0)  Reynoldt  v.  Jvemey,  3  D.  P.  C.  453.  oyermling  Hmlh  y.  Stauom,  2  B.  &  Ad. 

ip)  BoitonY.PratcAetttlCr.U.SLR,  291. 
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took  the  note,  any  knowledge  of  the  premkes  in  the  plea  mentioned. 
Issue  thereon.  Upon  these  pleadings  it  was  holden,  that  the  de- 
fendant was  bound  to  begin  at  the  trial,  and  to  prove  the  plaintiff's 
knowledge  of  the  fraud ;  and  that  the  plaintiff  was  not  bound  in  the 
first  instance  to  prove  consideration  given  for  the  indorsement  to 
him  (<).  When  a  bill  has  been  altered  after  acceptance,  the  de- 
fendant may  take  advantage  of  it,  under  a  plea  (m),  that  he  did  not 
accept  the  bill  declared  on.  In  this  case  the  defendant  has  the  right 
to  b^in  {x)j  and  the  bill  ought  to  be  produced  without  notice.  And 
where  the  bill  is  written  on  paper  improperly  stamped,  the  conse- 
quence is  that  it  cannot  be  given  in  evidence  ;  and  this  defence  is 
admissible  under  the  plea  of  non-acceptance  (y). 

Evidence. — The  date  of  a  bill  of  exchange,  unless  impeached  by  evi- 
dence, is  considered  {z)  as  the  true  date,  in  an  action  by  the  indorsee 
of  a  bill  against  the  acceptor  (a),  it  is  not  necessary  for  the  plaintiff 
to  prove  uie  hand- writing  of  the  drawer,  for  when  a  bill  is  presented 
for  acceptance,  the  acceptor  is  supposed  to  look  at  the  hand-writing 
of  the  drawer,  and  on  that  account  he  is  precluded  from  disputing  it 
afterwards,  and  cannot  give  in  evidence  even  a  forgery  of  such  hand- 
writing. And  if  in  such  an  action  the  acceptor  dispute  the  hand- 
writing of  the  drawer  by  plea,  the  plaintiff  may  reply  the  acceptance 
by  way  of  estoppel  (6).  But  the  hand- writing  of  the  first  indorser 
must  be  proved,  because  the  acceptor  is  not  supposed  to  look  any 
further  than  the  hand- writing  of  tne  drawer  (c).  In  an  action  by 
indorsee  against  acceptor,  where  the  defence  was,  that  the  accept- 
ance was  a  forgery ;  evidence,  that  a  collection  of  bills,  having  on 
them  forgeries  of  defendant's  signature,  had  been  in  plaintiff's  pos- 
session, and  that  some  of  such  bills  had  been  circulated  by  him,  was 
holden  {d)  inadmissible ;  distinct  proof  not  having  been  given,  that 
the  bill,  on  which  the  action  was  brought,  formea  part  of  the  col- 
lection ;  inasmuch  as  such  evidence  would  have  been  inadmissible  on 
an  indictment  for  forgery.  The  acceptance  of  a  bill  drawn  by  pro- 
curation, admits  the  drawer's  hand-writing  and  the  procuration  {e). 
But  although  the  bill  be  indorsed  by  the  same  procuration,  the  date 
thereof  not  appearing,  the  acceptance  does  not  admit  (/)  the  pro- 
curation to  indorse.     Proof,  first,  that  J.  S.  was  the  confidential 


I 


r/)  Smiih  Y.  Martin,  9  M.  &  W.  304. 

[«)  Cock  v.  Coswell,  2  Cr.  M.  &  R.  291. 

(jr)  Bmrker  v.  Maleokn,  7  C.  &  P.  101. 

(y)  Dawmm  ▼.  Maedtmald,  2  M.  &  W. 
26 ;  recognized  in  Field  ▼.  Woodi,  7  A.  & 
B.  114,aii/e,  p.  332. 

(jr)  Andenon  y.  Wetion,  6  Bingh.  N.  C. 
296. 

(a)  /atyt  ▼.  FawUr,  Str.  946,  oorun 
JtoyiMMui^C.  J.  VtrBuUer^  J.,in  1  T.  R. 
655,  8.  P.  Per  Dam^jner,  J.,  in  Bom  y. 
CIiw,4M.  &S.  13,  8.  P. 


{b)  Sandertan  y.  Collmm,  4  M.  &  Gr. 
209 ;  4  Scott's  N.  R.  638. 

(c)  Smith  y.  Ckeiter,  1  T.  R.  654; 
Cooper  y.  LindOf  B.  R.  London  Sittings 
after  M.  T.  52  Geo.  III.  S.  P.,  as  to  hand- 
writing of  second  indorser  being  alleged  in 
declaration. 

(d)  GrifUe  y.  Papne,  11  A.  &  E.  131 ; 
3  P.  &  D.  107. 

(e)  Robinsom  y.  Farrow,  7  Taunt.  455. 
(/)  S.  C. 
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clerk  of  the  defendants,  and  had  been  introduced  by  them  to  their 
bankers,  aa  one  to  whom  they  were  to  pay  the  same  attention  as 
they  would  to  the  defendants  themselves:  Sndly,  that  defendants 
had,  in  repeated  instances,  recognized  his  authority  to  draw  both 
bills  and  checques  by  procuration  for  them ;  lastly,  that  on  three 
occasions  J.  S.  had  indorsed  bills  by  procuration  for  them,  on  one  of 
which  occasions  the  defendants  must  have  known  of  it ;  and  in  the 
other  two  instances,  the  defendants  had  received  the  money  raised 
upon  the  bills:  it  was  holden(^),  that  although  an  authority  to 
draw  does  not  in  itself  import  an  authority  to  indorse,  yet  the 
evidence  of  such  authority  to  draw  was  not  to  be  withheld  from 
the  jury,  who  were  to  determine  on  the  whole  evidence,  whether 
such  authority  to  indorse  existed  or  not,  and  from  the  foregoing 
facts  they  might  well  draw  the  inference  that  it  did.  A  bill  of  ex- 
change was  shown  to  the  defendant,  whose  name  appeared  on  the 
bill  as  acceptor,  and  he  was  asked  whether  it  was  his  hand- writing ; 
he  said  it  was,  and  that  the  bill  would  be  duly  paid ;  Lord  Ellenbo- 
roughy  C.  J.,  held,  that  this  accredited  the  bill,  and  the  plaintiff 
having  been  thereby  induced  to  take  it,  the  defendant  could  not  set 
up  as  a  defence  that  his  name,  as  written  on  the  bill,  was  a  forgery  (A). 
A  forged  bill  was  drawn  upon  the  plaintiff,  which  he  accepted  and 
paid  to  an  innocent  indorsee,  who  had  given  a  valuable  consideration 
for  the  bill ;  on  discovering  the  forgery,  the  plaintiff  brought  an 
action  for  money  had  and  received,  to  recover  back  the  money ;  it 
was  holden,  that  the  action  would  not  lie ;  Lord  Mansfield^  C.  J., 
observing,  that  it  was  incumbent  on  the  plaintiff  to  have  been  satis- 
fied as  to  the  drawer's  hand-writing  before  he  accepted  the  bill  (t). 
The  defendants  took  a  bill,  accepted  payable  at  the  plaintiff's,  who 
were  the  drawee's  bankers,  and  indorsed  it  to  their,  the  defendants', 
agents,  to  whom  the  plaintiff  paid  it  when  due,  and  seven  days  after 
sent  it  as  their  voucher  to  the  drawee,  who  apprized  them  that  the 
acceptance  was  forged.  Held  by  three  Js.  against  Chambre^  J., 
that  the  plaintiffs  could  not  recover  from  the  defendants  the  amount 
which  they  had  thus  paid  them  on  the  forged  acceptance  (A).  But 
where  the  plaintifls  (bankers)  discounted  for  the  defendants  (bill- 
brokers)  a  bill  of  exchange  which  the  latter  did  not  indorse,  and  it 
turned  out  that  the  signatures  of  the  drawer  and  acceptor  (the 
latter  of  whom  kept  an  account  with  the  plaintif&)  were  forged ;  it 
was  holden  (Q,  that  the  defendants  were  liable  to  refund  the  money. 
Where  a  bill  of  exchange  purports  to  be  drawn  by  a  plurality  of 
persons,  and  is  so  declared  on,  the  acceptor  of  such  bill  will  not  be 
permitted  to  prove  that  the  supposed  firm  consisted  of  one  person 

ijf)  Prescott  y.  Flinn,  9  Bingh.  19.  R.  390,  8,  C. 

(A)  Leach  v.  Buchanan,  4  Esp.  N.  P.  C.  (k)  Smith  ▼.  Mercer,  6  Taunt.  76. 

226.  (/)  Fuller  and  othere  ▼.  Smithy  1  Ry.  & 

(t)  Price  T.  Neal,  3  Burr.  1354  ;  1  Bl.  Moo.  49. 
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only  (m).  In  a  declaration  by  indorsee  against  acceptor  of  a  bill  of 
exchange  stated  to  be  *^  drawn  by  certain  persons  by  and  under  the 
name,  style,  and  firm  of  G.  &  Son,"  and  that  ^^  the  said  persons  by 
and  under  the  said  name,  style,  and  firm  of  G.  &  Son  "  indorsed  it: 
this  was  holden  a  sufficient  description  of  the  drawer  and  indorser(R). 
Where  a  bill  is  drawn  in  the  name  of  a  fictitious  person,  payable  to 
the  order  of  the  drawer,  the  acceptor  is  considered  as  undertaking 
to  pay  to  the  order  of  the  person  who  signed  as  drawer ;  and  there- 
fore, an  indorsee  may  bring  evidence  to  show  that  the  signature  of 
the  supposed  drawer,  to  the  bill  and  to  the  first  indorsement,  are  in 
the  same  hand-writinff  (o).  Where  a  bill  of  exchange,  purporting 
to  be  drawn  by  B.  &  W".  (a  really  existing  firm),  payable  to  their 
order,  and  to  be  indorsed  by  them,  was  negotiated  by  the  acceptor 
with  that  indorsement  upon  it,  and  the  drawing  and  indorsement 
were  forgeries ;  it  was  holden  that  if  the  bill  was  accepted  and  nego- 
tiated by  the  acceptor  with  knowledge  of  the  forgery,  he  was 
estopped  from  denying  the  indorsement  as  well  as  the  drawing 
byB.  &  W.(p). 

Action  by  the  indorsee  against  the  indorser  of  a  bill  of  ex- 
change (q).  The  declaration  stated  several  indorsements  prior  to 
that  of  the  defendant,  which  was  immediately  to  the  plaintiff.  A 
question  arose,  whether,  upon  proof  of  the  defendant's  hand- writing, 
it  was  necessary  to  prove  the  hand-writing  of  any  of  the  prior  in- 
dorsers,  and  particularly  that  of  the  original  payee.  The  plaintiffs 
counsel  contended,  that  the  defendant's  indorsement  admitted  all 
antecedent  indorsements ;  that  even  if  they  were  forged  he  would 
be  liable ;  that  he  was  to  be  considered  as  the  drawer  of  a  new  bill 
of  exchange ;  and  that  his  contract  was  very  different  from  that  of 
the  acceptor,  who  onlv  undertook  to  pay  to  the  payee  or  his  order, 
and  a^nst  whom,  therefore,  a  title  through  the  payee  must  be 
established.  Lord  Ellenborough  was  of  this  opinion,  and  the  plain- 
tiff had  a  verdict.  Action  for  money  paid  (r)  by  plaintiffs,  Messrs. 
Forsters,  Lubbock,  &  Co.,  bankers  for  defendant.  A  bill  of  ex- 
change was  drawn  on  defendant  by  one  Hanley,  payable  to  his  own 
order,  which  defendant  accepted,  ^'  payable  at  Forsters,  Lubbock,  & 
Cb.,  London,"  the  plaintifis;  when  this  bill  was  presented  at  the 
plaintifib'  house,  it  was  paid  by  them,  and  the  action  was  brought 
to  recover  the  sum  so  paid.  Plaintiffs  proved  the  acceptance,  and 
the  fact  of  payment,  and  contended  they  were  entitled  to  recover 
without  proving  the  indorsement  of  the  drawer,  which  was  upon  the 
bill  at  the  time  it  was  paid  by  them ;  alleging  that  the  biU,  when  pre- 
sented, being  primd  facie  in  a  negotiable  state,  they  were  autho- 
rized to  pay  it,  and  were  not  bound  to  inquire  into  the  title  of  the 
holder ;  but  Lord  ElUnborouffh  ruled  that  it  was  necessary  to  prove 

(m)  JBsft  V.  ah9,  4  M.  &  S.  13.  (p  )  Beeman  ▼.  Duck,  11  M.  &  W.251. 

(»)  Tigar  v.  Gordon,  9  M.  &  W.  347.  {q)  Critehlow  y.  Pony,  B.  R.  2  Campb. 

$ee  BaU  y.  Gordon,  9  M.  &  W.  345.  182. 

(o)  Cooper  v.  Meper,  10  B.  &  C.  468.  (r)  Fortier  y.  aementt,  2  C«mpb.  17. 
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the  first  indorsement.  In  an  action  against  the  drawer  of  a  bill  («), 
it  was  holden,  that  myment  of  money  into  court,  upon  the  whok 
declaration,  was  such  an  admission  of  the  cause  of  action  as  super- 
seded the  necessity  of  proving  the  hand-writing  of  the  drawer. 

The  declarations  of  third  persons  alive,  in  the  absence  of  any 
community  of  interest,  are  not  to  be  received  to  affect  the  title 
or  interest  of  other  persons,  merely  because  such  declarations 
are  against  the  interest  of  those  who  make  them.  The  general 
rule,  that  the  living  witness  is  to  be  examined  on  oath,  is  not  sub- 
ject to  anv  exception  so  wide  ;  and  the  circumstance  of  fraud  being 
acknowledged  does  not  introduce  any  difference  in  principle  (t)* 

A  receipt  upon  a  negotiable  instrument  mav  be  contradicted  (u) 
or  explained  by  parol  evidence.  Where  the  plea  was,  want  of  con- 
sideration for  the  defendant's  acceptance,  concluding  with  a  verifi- 
cation, and  the  plaintiff  replied,  setting  it  out,  under  a  scilicet^  and 
concluded  to  the  country ;  it  was  hol<kn  (x)  that  the  plaintiff  was 
not  bound  to  prove  the  consideration. 

The  signature  of  a  party  (L.  B.  Sapio)  to  a  bill,  may  be  proved 
by  a  person  who  has  seen  him  write  (y)  his  surname  only,  several 
times.  But  in  a  case  (z)  where  the  acceptance  purported  to  bear 
the  signature  of  the  acceptor's  Christian  as  well  as  surname,  proof 
by  a  witness  who  never  saw  the  acceptor  write  his  Christian,  and 
had  seen  him  write  his  surname  only,  was  not  deemed  sufficient  by 
Lord  £llenboraugh^  C.  J. 

The  copy  of  an  original  letter,  giving  notice  of  the  diahcmonr  of 
a  bill  (a)  produced,  and  subject-matter  of  acti<m,  is  admissible  in 
evidence  without  notice  given  to  produce  the  original ;  but,  seau^ 
if  bill  not  produced,  nor  subject-matter  of  action  (b).  But  notice 
of  dishonour  must  contain  an  intimation  that  payment  of  the  iSH 
has  been  refused  bv  the  acceptor;  hence,  a  letter  merely  con- 
taining a  demand  of  payment  was  holden  (c)  to  be  insufficient.  It 
is  not  necessary  to  give  a  notice  to  produce  the  notice  of  dis- 
honour (d). 

In  an  action  against  the  drawer  of  a  foreign  bill  («),  the  protest, 
being  part  of  the  custom  of  merchants  with  respect  to  foreign  bills, 
must  be  proved  (19),  if  the  bill  has  been  drawn  for  actual  value  in 
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[«)  OtUteridge  y.  Sndih,  2  H.  BL  374. 

\fj  Per  Lord  Denman^  C.  J.,  delivering 
judgment  of  court,  in  PkUHpt  y.  Cole, 
lOA.  &B.  Ill;  2P.&D.  291. 

(«)  Scholey  y.  WaMy,  Peake's  N.  P.  C. 
24,  recognized  by  Lord  Tenterden,  de- 
fiyeiing  judgment  in  Orawi  y.  Key,  3  B. 
&  Ad.  318. 

(x)  Low  y.  Bwrrowee,  4  Ney.  &  M.  367 ; 
and  see  Bailey  y.  (UUterall,!  M.  &  Rob.  379. 


(y)  Per  AbMt,  C.  J.,  LewU  y.  StfiOf 
M.  &  Malk.  39. 

(r)  PoweU  y.  Fbrd,  2  Stark.  N.  P.  C. 
164. 

(a)  irtii«y.B«aiMioii/,3Brod.&Bingli. 
288.    By  C.  B.,  after  confierence  with  B.  R. 

(6)  Lanauze  y.  Paimer,  M.  &  Malk.  31. 

(e)  Hartley  y.  Ceee,  4  B.  &  C.  339. 

(<Q  Swam  y.  Lewie,  2  Gr.  M.  &  R.  261. 

(«)  Oale  y.  Walek,  5  T.  R.  239. 


(19)  If  in  a  dedantion  on  an  inland  bill  of  exchange,  a  protest  and 
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the  hande  of  the  drawee,  but  not  otherwise  (/).  A  promise  by  the 
drawer  {g)y  after  the  bill  is  due,  that  he  wiU  pay  it,  supersedes  the 
necessity  of  producing  the  protect ;  for  in  such  case  it  will  be  pre- 
sumed, from  the  party's  not  objecting  to  the  want  of  a  protest  at 
the  time  when  he  made  the  promise,  that  he  has  received  due 
notice  of  dishonour  by  a  protest  regularly  drawn  up  by  a  notary. 
The  presentment  of  a  foreign  bill  in  England  must  be  proved  in 
the  same  manner  as  if  it  were  an  inland  bill.  A  notarial  protest 
under  seal  is  not  evidence  of  such  presentment  (A). 

A  biU  of  exchange  payable  to  the  order  of  the  drawer,  may  be 
given  in  evidence  under  the  count  for  money  had  and  received,  in 
an  action  brought  by  the  drawer  and  payee  against  the  acceptor  (t). 
It  seems  (A),  that  in  an  action  by  payee  against  acceptor,  the  bill 
would  not  be  evidence  of  an  account  stated,  in  a  case  where  the  bill 
was  drawn  by  a  third  person. 

For  the  stat.  6  &  7  Vict.  c.  85,  which  removes  the  incapacity  of 
witnesses  by  reason  of  crime  or  interest,  see  post^  tit.  *'  Common.'" 

Hecovery  of  Interest. — On  bills  of  exchange  pavable  at  a  day 
certain,  and  not  carrying  interest  on  the  face  of  them,  interest  is 
recoverable  from  the  dlay  on  which  the  bills  become  due.  The 
general  rule  at  the  present  day,  with  respect  to  the  allowance  of 
mterest,  is  much  narrower  than  it  was  formerly*  The  modem 
doctrine  is,  that  interest  ought  to  be  allowed  in  those  cases  only, 
where  there  is  a  contract  tor  payment  of  money  on  a  certain  day, 
as  on  bills  of  exchange  and  promissory  notes;  or  where  there  has 
been  an  express  promise  to  pay  interest ;  or  where,  from  the  course 
of  dealing  between  the  parties,  it  may  be  inferred  that  this  was 
their  intention  ;  or  where  it  can  be  proved  that  interest  has  been 
actually  made  of  the  money  (/).  Hence  upon  a  mere  simple  con- 
tract of  money  lent,  without  an  agreement  for  payment  of  the  prin- 
cipal at  a  certain  time,  or  for  interest  to  run  immediately,  or  under 
special  circumstances,  whence  a  contract  for  interest  may  be  in- 
ferred, interest  is  not  allowable  (m).  In  a  contract  for  the  sale  of 
goods,  although  a  particular  time  be  limited  for  payment  of  the 

(/)  Leffffe   Y.  Thorpe,  12  East,  171;  Hamlland  v.  Bowerhankj  1  Campb.  50. 

2  Campb.  N.  P.  C.  310,  8.  C.  See  ffar§  y.  Biekardt,  7  Bingh.  254 ;  Hig^ 

(^)  Oibbon  y.  Coffffon,  2  Campb.  188.  gitu  y.  Sargieni,  2  B.  &  C.  349;  AbMit 

(A)  Ckumer  y.  Noyet^  4  Campb.  129,  C.  J. 
per  Lord  BlUmbartntffh,  C.  J.  (m)  CaUon  y.   Bragg,  15  Bait,  223 ; 

(t)  TkoHyf§OHV.  Morgan,  ^CvmphAOU  Shaw  y,  Piciom,  4  h.  &  C  723;  Page  v. 


k)  Barly  y.  Bowman,  1  B.  &  Ad.  889.       iV«ii7ii«m,  9  B.  &  C.  378. 
i)  Per  Lord  Bttenborough,  C.  J.,  in  De 


notice  thereof  be  set  forth,  the  plaintiff  must  prove  them ;  inasmuch  as 
protests  on  inland  bills  of  exchange  are  material,  entitling  the  holder  to 
costs  under  stat.  9  &  10  Will.  III.  c.  17,  and  3  &  4  Ann.  c.  9.  Per  Lord 
KemfOH,  C.  J.,  in  Boulager  v.  Talleyrand,  2  Esp.  N.  P.  C.  550.  See  further 
as  to  Protest,  ante,  p.  380. 
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price,  yet  the  vendor  is  not  entitled  to  interest  on  the  price  from 
that  time  (n).  But  if  at  the  time  of  the  original  contract,  the  de- 
fendant agreed  to  pay  by  bill  or  note,  interest  is  recoverable  (as  part 
of  the  price,)  from  the  time  when  the  bill,  if  given,  would  have 
become  due,  even  in  an  action  for  goods  sold  and  delivered  (o),  and  if 
there  is  some  evidence  for  the  jury  of  such  an  agreement,  that  is 
sufficient  to  support  the  verdict  (p).  And  in  such  cases  interest 
will  be  allowed,  although  the  defendant  has  not  accepted  the  goods, 
in  an  action  for  not  accepting  the  goods  (q).  Bankers  cannot  charge 
interest  upon  interest  upon  money  advanced  by  them  without  an 
express  contract  for  that  purpose.  Dawes  v.  Pinner^  2  Campb. 
486,  n.  Bill  was  drawn  at  Barbadoes  on  the  8th  of  February,  1809, 
on  a  house  in  London,  payable  to  the  plaintiff  at  sixty  days'  sight : 
the  bill  was  refused  acceptance  on  the  1 7th  of  April,  1809,  and  was 
afterwards  presented  for  payment  on  the  19th  of  June  following. 
Lord  Ellenborough  left  the  question,  from  what  period  the  interest 
was  to  be  calculated,  to  the  special  jury,  who  said  that  the  holder 
of  the  bill  was  entitled  to  10/.  per  cent,  on  the  principal,  as  damages, 
and  that  interest  was  to  be  allowed  only  from  the  time  when  the 
bill  was  presented  for  payment  (r)  ;  but  in  a  subsequent  case  (;), 
when  the  holder  did  not  claim  any  per  centage  upon  the  principal  as 
damages,  he  was  allowed  interest  from  the  time  the  bill  was  disho- 
noured for  non-acceptance.  The  drawer  of  a  bill  which  is  disho- 
noured by  the  acceptor,  is  not  liable  to  pay  interest  for  the  time 
which  elapses  between  the  day  whereon  the  bill  becomes  due,  and 
the  day  when  the  drawer  receives  notice  of  the  dishonour  {t). 

By  Stat.  3  &  4  Will.  IV.  c.  42,  s.  28,  ''  Upon  aU  debts  or  sums 
certain,  payable  at  a  certain  time  or  otherwise,  the  jury  on  the 
trial  of  any  issue  or  on  any  inquisition  of  damages,  may,  if  they  shaU 
think  fit  (t<),  allow  interest  to  the  creditor  at  a  rate  not  exceeding 
the  current  rate  of  interest  from  the  time  when  such  debts  or  sums 
certain  were  payable,  if  such  debts  or  sums  be  payable  by  virtue  of 
some  written  instrument  at  a  certain  time,  or  if  payable  otherwise, 
then  from  the  time  when  demand  of  payment  shall  have  been  made 
in  writing,  so  as  such  demand  shall  give  notice  to  the  debtor  that 
interest  will  be  claimed  from  the  £ite  of  such  demand  until  the 
term  of  payment;  provided  that  interest  shall  be  payable  in  all 
cases  in  which  it  is  now  payable  by  law.*" 

Formerly  interest  was  computed  from  the  day  on  which  the  prin* 
cipal  became  due,  to  the  time  of  commencing  the  action  ;  but, 
according  to  Robinson  v.  Bhznd^  2  Burr.  1085,  mterest  ought  to  be 
carried  down  to  the  day  on  which  judgment  is  signed.     It  must  be 

(ft)  Gordon  v.  Swan,  2  Campb.  429 ;  {q)  Boyee  ▼.  Warburtont  2  Campb.  480. 

12  East,  419.  (r)  Gantt  v.  Mackenzie,  3  Campb.  51. 

(o)  Marshall  v.  Poole,  13  East,  98,  re-  It)  Harriuon  v.  Dickson,  ib.  52,  n. 

cognized  in  Farr  ▼.  Ward,  3  M.  &  W.  25 ;  (/)   Walker  v.  Barnes,  5  Taunt.  240. 

Porter  v.  Palsffrave,  2  Campb.  472.  («)  See  Atiwood  v.  Taylor,  1  M.  &  Gr. 

(jt)  Davit  T.  Smyth,  8.  M.  &  W.  399.  332  ;  1  Soott's  N.  R.  61 1. 
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observed,  that  in  Blaney  v.  Hendrick,  3  Wil.  205 ;  2  Bl.  R.  761, 
S.  C,  where  it  was  holden,  that  in  assumpsit  on  an  account  stated 
between  merchant  and  merchant,  the  jury,  on  the  execution  of  the 
writ  of  inquiry,  might  give  interest  from  the  day  the  account  was 
stated,  the  interest  was  carried  down  to  the  time  of  bringing  the 
action  according  to  Wilson's  Report,  and  down  to  the  time  of  the 
inquisition,  according  to  Blackstone*s  Report.  This  period  for  the 
computation  of  interest  was  recognized  by  Buller^  J.,  in  Frith  v. 
Leroux^  2  T.  R.  58,  where  that  learned  judge  said,  that  on  debts 
carrying  interest,  the  jury  are  now  directed  to  give  interest  in  da- 
mages up  to  the  day  on  which  judgment  may  be  signed.  And 
when  a  defendant  sued  upon  a  security  carrying  interest,  pays 
money  into  court,  sufficient  to  cover  the  principal  with  interest 
down  to  the  commencement  of  the  action,  but  not  to  the  time  of 
paying  in  the  money,  the  plaintiff  may  proceed ;  and  a  jury,  on 
tnal,  is  bound  {x)  to  give  him  damages  for  the  interest  accruing 
between  the  commencement  of  the  action  and  the  payment  into 
court. 

Upon  promissory  notes  payable  upon  demand,  interest  is  due 
only  from  the  time  of  the  demand;  but  upon  promissory *notes 
payable  at  a  certain  day,  interest  is  due  from  that  day,  though 
there  be  no  demand ;  because  the  person  who  is  to  pay  is  in  this 
case  bound  to  find  out  the  other,  and  pay  it  at  the  day  {y).  On  a 
note  payable  on  demand,  where  there  is  no  proof  of  any  agree- 
ment for  interest,  the  plaintiff  is  only  entitled  to  interest  from  the 
day  of  issuing  the  writ  of  summons  {z).  Where  money  due  on 
a  balance  of  accounts  is  awarded  to  be  paid  on  a  particular  day, 
and  at  a  particular  place,  if  duly  demanded  there  on  the  day,  it 
carries  interest  from  that  day  (a).  Where  the  terms  of  a  pro- 
missory note  are,  that  it  shall  be  payable  by  instalments  (6),  and  on 
failure  of  payment  of  any  instalment  the  whole  is  to  become  due, 
interest  becomes  payable  from  the  time  of  the  first  default.  A  pro- 
missory note  in  this  form  :  "  July  20th,  1808.  I  promise  for  myself 
and  my  executors  to  pay  to  F.  H.,  or  her  executors,  one  year  after  my 
death,  300/.,  with  legal  interest,"  was  holden  (c)  to  bear  interest 
from  the  date  of  the  note.  Under  a  particular  of  ihe  plaintiff  ^s 
demand  (cQ,  stating  that  the  action  was  brought  to  recover  the 
amount  of  a  note,  interest  (although  not  claimed  eo  nomine  in  the 

C articular)  is  recoverable,  as  arising  out  of  the  principal  demanded 
y  the  particular.  The  particular  is  now  appended  to  the  record, 
pursuant  to  a  rule  of  court,  and  it  is  not  necessary  {e)  to  prove  the 
delivery  of  it  to  defendant. 


S! 


Kidd  v.  Walker,  2  B.  &  Ad.  705.  P.  C.  8. 

Per  Cur.  Brocket  v.  Archer,  M.  6,  (b)  Blake  v.  Lawrence,  4  Esp.  N.  P.  C. 

Geo.' I.  147,  Bllenborough,  C.  J. 


{x)  Pierce  v.  FothergUl,  2  Bingh.  N.  (c)  Rqfey  ▼.  Greenwell,  10  A.  &  E.  222. 

167.  (aS  Blake  Y, Lawrence,  ubieup. 

(a)  Pinkom  ▼.  Tuckington,  3  Campb.  (e)  Macarthy  v.  Bndth,  8  Bingh.  145. 
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IX.  Of  the  Nature  of  a  Promiswry  Note,  p,  400 ;  Stat.  3^4 
Ann.  e.  9,  s.  1,  placing  PromiBSory  Notee  on  the  footing  of 
Inland  Bills  of  Exchange,  p.  400 ;  What  are  negotiable 
Notes  within  the  Statute,  p.  401 ;  Of  Bankers*  Notes, 
p.  406;  Joint  and  several  Notes,  407;  Consideration, 
p.  407 ;  Stamp,  p.  409. 

A  Promissory  note  is  a  promise  in  writing  to  pay  to  A.  or  order, 
or  to  A.  or  bearer,  a  sum  of  money,  either  at  sight,  or  at  a  certain 
time  after  sight,  or  after  date,  or  on  demand.  It  having  been 
bolden,  in  the  case  of  Clerk  v.  Martin,  Salk.  129,  and  in  other 
cases,  that  the  payee,  and  in  Buller  v.  Crips,  6  Mod«  29,  that  the 
indorsee  of  a  promissory  note,  payable  to  order,  could  not  maintain 
an  action  agamst  the  maker  thereof,  such  note  not  being  within  the 
custom  of  merchants ;  it  was  for  the  purpose  of  encouraging  trade 
and  commerce,  by  permitting  promissory  notes  to  be  negotiated  in 
like  manner  as  inland  bills  of  exchange,  enacted,  by  stat.  3  &  4 
Ann.  c.  9,  s.  1,  "  That  all  notes(20)  in  writing,  made  and  signed(21) 
by  any  person  or  persons,  body  politic  or  corporate,  or  by  the  servant 
or  agent  of  anv  corporation,  banker,  ^Idsmith,  merchant,  or 
trader  (22),  usually  entrusted  by  them  to  sign  such  notes  for  tliem, 
whereby  such  person,  &c.  or  their  servant  or  agent,  promise  to  pay 
to  any  other  person  or  persons,  body  politic  or  corporate,  or  onler 
or  bearer,  the  money  mentioned  in  sucn  note,  shall  be  construed  to 


(20)  In  Pollard  v.  Herries,  3  Bos.  &  Pul.  335,  an  action  was  brou^t 
on  a  promissory  note  made  at  Paris,  and  payable  there  or  in  London;,  ^e 
plaintiff  recovered,  and  no  objection  was  made  on  the  ground  of  its  being  a 
foreign  note.  In  Houriet  v.  Morris,  3  Campb.  303,  an  action  was  bron^t 
on  a  promissory  note  made  at  Paris,  and  the  plaintiff  recovered.  The  place 
of  date  was  not  mentioned  in  the  declaration ;  but  Lord  EUenbonmgk 
held  the  omission  to  be  immaterial.  And  in  Milne  v.  Chakam,  1  B.  &  C. 
192,  it  was  expressly  determined  that  this  statute  extends  to  notes  made  in 
a  foreign  country.  The  note  on  which  the  question  was  raised,  was  made 
at  Dundee,  in  ^tland.  See  also  Bentley  v.  Northouse,  M.  &  Malk.  66, 
S.  P.  per  Lord  Tenterden,  G.  J.,  in  an  action  by  indorsee  against  maker  of 
a  promissory  note  made  in  Scotland.  And  in  Be  la  Ckoumette  v.  Batik  of 
England,  2  B.  &  Ad.  385,  it  was  holden,  that  a  promissory  note  payable  to 
bearer  made  in  England  was  transferable  by  delivery  at  Paris. 

(21)  Declaration  that  defendant  made  a  note,  et  nutnu  sud  proprid 
scripsit.  It  was  objected,  that  since  this  statute,  plaintiff  should  have 
averred  that  defendant  signed  the  note ;  but  the  court  held  it  to  be  well 
enough,  because  laid  to  be  written  with  his  own  hand.  Taylor  v.  Dob- 
bins, 1  Str.  399,  S.  P.  on  demurrer.  Elliott  v.  Cooper,  Lord  Baym. 
1376. 

(22)  The  cases  enumerated  here  are  inatanoes  only.  Per  Lord  Lgnd^ 
hurst,  C.  B.,  Dickenson  v.  Teague,  4  Tfrw.  453. 
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be,  by  virtue  thereof,  due  and  payable  to  such  person,  &c.  t<o  whom 
the  same  is  made  payable :  and  also  such  note,  payable  to  any  per- 
son, &c«y  or  order,  shall  be  assignable  or  indorsable  over  in  the  same 
mamier  as  inland  bills  of  exchange  are,  or  may  be,  by  the  custom  of 
merchants ;  and  the  person,  &c.  to  whom  the  money  is  payable 
may  maintain  an  action  for  the  same  in  such  manner  as  he  might 
upon  any  inland  bills  of  exchange^  made  according  to  the  custom  of 
merchants ;  and  the  person,  &c.  to  whom  such  note  is  indorsed  or 
assigned,  may  maintain  an  action,  either  against  the  person,  &c. 
who  or  whose  servant  or  agent  signed  such  note,  or  against  any  of 
the  persons  who  indorsed  the  same,  as  in  cases  of  inland  bills  of 
exchange^  and  the  plaintiff  shall  recover  damages  and  costs  of  suit ; 
and  in  case  of  nonsuit  or  verdict  against  plaintiff,  defendant  shall 
recover  costs.^ 

The  foregoing  statute  being  a  remedial  law,  and  made  for  the 
^icouragement  of  trade  and  commerce,  the  courts  have  construed 
it  liberally.  Hence  a  note  promising  to  account  with  J.  S.  or 
order,  has  been  construed  as  a  promise  to  pay  J.  S.  or  order,  and 
within  the  meaning  of  the  statute  (/).  So  a  promissory  note, 
payable  to  B.  (g)  (omitting  the  words  ^^  or  order, ')  three  months 
after  date,  was  holden  a  good  note  within  the  statute  ;  and  it  was 
adjudged,  that  it  might  be  declared  on  as  such  by  the  payee.  So 
where  the  promise  was  by  A.  (A)  to  pay  so  much  to  B.  for  a  debt 
due  from  C.  to  B.,  it  was  holden,  that  it  was  within  the  statute, 
being  an  absolute  promise,  and  every  way  as  negotiable  as  if  it  had 
been  generally  for  value  received.  So  where  the  note  was  in  this 
form  (t),  ^^  I  do  acknowledge  that  Sir  A.  C.  has  delivered  to  me 
all  the  bonds  and  notes,  for  which  400/.  were  paid  to  him  on 
account  of  Col.  S.,  and  that  Sir  A.  delivered  to  me  Major  G.'*s 
receipt,  and  bill  on  me  for  10/.;  which  10/.  and  15/.  5s.  balance  due 
to  Sir  A.  I  am  still  indebted,  and  do  promise  to  pay.^  On  demur- 
rer to  the  declaration,  the  note  was  adjudged  good.  So  where  the 
instrument  (A)  was,  **  Received  of  A.  B.  100/.,  which  I  promise  to 
My  on  demand,  with  lawful  interest."  So  where  the  note  set  forth 
m  the  declaration  was  (/),  ^^  I  do  acknowledge  myself  to  be  in- 
debted to  A.  in  if  ^  to  be  paid  on  demand  for  value  received." 
On  demurrer  to  the  declaration,  the  court,  after  solemn  argument, 
held,  that  this  was  a  good  note  within  the  statute,  the  words  ^*  to  be 
paid**  amounting  to  a  promise  to  pay ;  observing,  that  the  same 
words  in  a  lease  would  amount  to  a  covenant  to  pay  rent.  So  a 
promissory  note  payable  by  instalments  (m),  is  assignable  within  the 

(/)  Moriee  y.  Lea,  8  Mod.  362 ;  1  Str.  264,  on  error  from  C.  B.    See  Ridout  t. 

629;  Lord  Rajm.  1396,  7.  Brisiow,  1  Tyrw.  91. 

(jgi)  8miih  V,  Kendall,  6  T.  R.  123 ;  S.  P.  (Q  Chadwick  v.  Allen,  Str.  706. 

per  Hardwieie,  C.  J.,  Camiinghaiii  Bills  (k)  Green  t.  Daviee,  4  B.  &  C.  235. 

of  Ex.  127.    See  also  Mo4>r  v.  Pain,  Ca.  (/)  Caabome  v.  Duiton,  Scaoc.  M.   1 

Temp.  Hirdw.   288,   where  HardwieJte,  Geo.  II.  MSS. 

C.  J.,  said  this  point  had  been  ruled  often.  (m)  Ondge  ▼.  Sherborne,  1 1  M.  &  W. 

(A)  PcppleweU  y.  WUion,  B.  R.  Str.  374. 

TOL.  I.  2d 
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statute,  and  the  maker  is  entitled  to  the  days  of  grace  upon  the 
falling  due  of  each  instalment.  So  where  a  promissory  note  was 
payable  by  instalments  subject  to  a  condition,  that  on  default  being 
made  in  payment  of  the  first  instalment,  the  whole  amount  should 
become  immediately  payable ;  it  was  holden  (n),  that  the  note  was 
assignable  within  the  statute,  and  on  default  being  made  by  the 
maker  in  payment  of  the  first  instalment,  an  indorser  was  liable  for 
the  whole  amount. 

This  statute,  however,  extends  to  such  notes  only  as  contain  an 
absolute  promise  to  pay  money  at  all  events  (o),  (and  not  a  promise 
depending  upon  a  contingency,)  and  where  the  money  at  the  time 
of  the  giving  the  note,  becomes  due  and  payable  by  virtue  thereof, 
(so  are  the  words  of  the  statute),  and  not  where  it  becomes  due 
and  payable  by  virtue  of  a  subsequent  contingency  (p),  which 
perhaps  may  never  happen ;  in  which  case  the  money  would  never 
become  payable.  Before  the  statute  of  Anne,  a  promise  to  pay  A. 
or  his  assigns  a  sum  of  money  within  a  certain  time  after  defendant 
should  be  lawfully  married  to  £.  S.,  was  holden  not  to  be  a  good  note ; 
because  to  pay  money  on  such  a  contingency  could  not  be  called 
trading,  ana  therefore  not  within  the  custom  of  merchants  (9). 

The  following  notes  have  been  adjudged  not  to  be  negotiable 
notes  within  the  statute,  viz. : 

A  promise  by  defendant  to  pay  to  plaintiff  26/.  (r)  within  a 
month  after  Michaelmas,  if  the  defendant  did  not  pay  the  26/. 
for  which  the  plaintiff  stood  engaged  for  his  brother  I.  B.  A  pro- 
mise to  pay  A.  B.  £  value  received  («),  on  the  death  of  C.  D., 
provided  he  leaves  either  of  us  sufficient  to  pay  the  said  sum,  or  if  we 
shall  be  otherwise  able  to  pay  it.  A  promise  to  pay  A.,  or  B.  and 
C,  £  value  received  (t).  A  promise  to  pay  money  within  so 
many  days  after  the  maker  of  the  note  should  marry  (u).  So  where 
the  promise  was  to  pay  A.  F.  <£  out  of  the  maker's  money  that 
shoidd  arise  from  his  reversion  of  £  when  sold ;  the  declara- 
tion averred  the  sale  of  the  reversion ;  yet  it  was  holden,  that  the 
note  could  not  be  declared  on  as  a  negotiable  note  under  the  statute, 
because  the  money  was  to  be  paid  only  on  a  contingency  (or).  A 
similar  decision  was  made  in  Hill  v.  Halford{t/)y  where  a  promise 
was  to  pay  £  ,  on  the  sale  or  produce,  immediately  when  sold, 
of  the  White  Hart,  St.  Alban  s,  Herts,  and  the  soods  therein, 
although  it  was  averred  in  the  declaration,  that  the  house  and 

(n)  Carhm  y.  Kenealy,  12  M.  &  W.  MS. 

139.  (9)  Eoberti  v.  Peaie,  I  But.  323. 

(0)  WilUi,  C.  J.,  in  delivering  the  opi-  (/)  BlanekenJkaffen  v.  Bbmdeli^  2  B.  & 

nion  of  the  court  in   Cbhhan  v.  Cooke,  A.  417. 

Willes,  398.  (tt)  Beard^Uy  ▼.  Baldwm,  Str.  1151 ; 

{p)  RobitiM  Y.  May,  3  P.  &  D.  147 ;  7  Mod.  417,  8yo.  ed. 

11  A.  &  B.  213.  (s)  Carhi  ▼.  Fiimeouri,5  T.  R.  482. 

(q  Pearaon  t.  Oarreit,  4  Mod.  242.  (y)  2  Bos.  &  Pul.  413,  (in  the  Exdi. 

(r)  Appleby  v.  Biddle,  B.  R.  H.  3  Geo.  I.  Ch.)  on  error  from  B.  R. 
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goods  were  sold.  In  a  case  where  the  instrument  acknowledged  to 
have  borrowed  and  received  £  in  drafts  payable  to  the  defen- 
dants at  a  future  day,  which  the  defendants  promise  to  pay  with 
interest,  it  was  holden  that  this  was  a  special  agreement,  and  not  a 
promissory  note ;  for  the  money  was  not  to  be  paid  at  all,  unless 
the  drafts  were  honoured  (js). 

So  where  the  instrument  (o)  was — "  On  demand  we  promise  to 
pay  G.  C.  or  order  1200/.,  for  value  received  in  stock,  &c.,  this 
bemg  intended  to  stand  against  me,  the  undersigned  M.  P.,  as 
a  set-off  for  that  sum  left  me  in  my  father's  will,  above  my  sister 
Ann'^s  share,  signed  by  T.  P.  (husband),  M.  P.  (wife).^  Where 
the  words  were — ^**  September  11,  1839.  I  undertake  to  pay 
to  Mr.  R.  Jarvis,  the  sum  of  6/.  4«.  for  a  suit  of  ,  ordered  by 
Daniel  Page.  S.  W.  Wilkins.''  The  court  held  that  this  was  not 
a  promissory  note ;  but  a  guarantee  for  the  sale  of  goods  ordered, 
that  the  consideration  could  be  collected  by  necessary  inference,  and 
that  no  stamp  was  necessary  (Jb). 

Upon  an  instrument  in  the  common  form  of  a  joint  and  several 
promissory  note,  signed  by  A.,  B.,  and  C,  there  was  an  indorse- 
ment, (written  as  appeared  in  proof,  before  B.  and  C.  had  signed 
the  note,)  stating  tnat  the  note  was  taken  as  a  security  for  all 
balances,  not  exceeding  the  sum  specified  in  the  note,  which  A. 
might  owe  to  the  payee ;  that  the  note  should  be  in  force  for  six 
months,  and  no  money  liable  to  be  called  for  sooner  in  any  case : 
an  action  having  been  brought  by  the  payee  against  B.,  the  first 
count  stating  the  note  as  payable  on  request,  and  a  second  as 
payable  six  months  after  date;  Lord  Ellenhorough^  G.  J.,  held, 
that  although  the  instrument  possibly  might  have  been  considered 
as  a  promissory  note  in  the  haiids  of  a  hon&  fide  holder,  who  had 
received  it  as  such,  yet  as  between  the  immediate  parties  it  could 
only  be  considered  as  an  agreement,  for  as  to  them  the  indorse- 
ment must  be  incorporated  with  the  body  of  the  note ;  and  conse- 
quently an  action  could  not  be  maintained  upon  it  without  an 
agreement  stamp  (c).  An  instrument,  purporting  on  the  face  of  it 
to  be  a  promissory  note,  payable  absolutely  for  the  price  of  goods, 
but  having  an  indorsement  upon  it,  (written  before  the  note  was 
signed,)  stating  that  it  was  given  on  condition  that  if  any  dispute 
arose  about  the  sale  of  goods,  it  would  be  void,  is  not  a  negotiable 
note  (rf).  "  Received  and  borrowed  of  A.  B.  30Z.,  which  I  promise 
to  pay  with  interest.  I  also  promise  to  pay  the  demands  of  the 
tick  club  at  H.J  in  part  of  interest ;  and  the  remaining  stock  and 
interest  to  be  paid  on  demand  to  the  said  A.  B.      witness  my 


(t)  WUUamum  ▼.  Bmneii,  2  Campb.  cited  by  lAttUdah,  J.,  as  in  point,  in 

417.  Dttviei  ▼.  Wilimton,  10  A.  &  E.  105 ; 

r«)  Clarke  v.  Perdval,  2  B.  &  Ad.  660.  2  P.  &  D.  256. 

[b)  JmvU  V.  Wilkim,  7  M.  &  W.  411.  (J)  Hartley  t.  Wilimnm,  4  M.&  S.  25. 
Leede  ▼.  Laneatkiret  2  Campb.  205, 

2d2 
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hand,  G.  D."  This  was  holden(6),  not  to  be  a  promissory  note;  for 
the  instrument,  as  far  as  respected  the  contingent  demand,  was  not 
a  promissory  note,  and  the  transaction  was  entire. 

2.  A  promissory  note  must  be  for  the  payment  of  money  only. 
Hence  on  error  from  G.  B.  it  was  holden  (/ ),  that  a  note  to  deliver 
up  horses  and  a  wharfs  and  pay  money  at  a  particular  day,  could  not 
he  declared  on  as  a  note  within  the  statute.  And  a  similar  deter- 
mination was  made  (^),  where  the  promise  was  to  pay  3002.  to  A. 
or  order,  in  good  East  India  bonds.  So  where  the  promise  was  to 
pay  J.  S.  so  much  money  (A),  or  to  render  the  body  of  J.N.  to  pri- 
son before  such  a  day^  the  note  was  holden  bad  :  because  the  note 
was  not  necessarily  and  originally  for  the  payment  of  money,  but  by 
matter  ex  post  facto  became  a  note  for  payment  of  money  only,  viz. 
the  body  not  being  surrendered  to  prison. 

3.  It  must  not  be  payable  out  of  a  particular  fund  ;  which  may 
or  may  not  be  productive.  Statement  of  the  consideration,  how- 
ever, for  which  a  note  was  made,  will  not  vitiate  it.  On  this  prin- 
ciple (1)9  a  promissory  note  to  pay  a  sum  of  money  three  months 
after  date,  for  value  received  of  the  premises  in  Rosemary  Lane,  late 
in  the  possession  of  T.  R.,  was  holden  a  good  note  within  the  statute. 
In  the  following  cases  the  principle  before  laid  down  was  recognized, 
but  the  notes  were  adjudged  good.  A  promissory  note  was  given 
to  an  infant  (ft),  payable  when  he  should  come  of  age,  viz.  on  such 
a  day  in  such  a  year ;  this  was  holden  ^ood ;  for,  per  Denison,  J., 
here  is  no  condition  or  uncertainty,  but  it  is  to  be  paid  certainly  and 
at  all  events,  only  the  time  of  payment  is  postponed.  So  where 
plaintiff  declared  in  the  first  count  on  a  promissory  note  (Q,  dated 
27th  May,  1 732,  whereby  defendant  promised  to  pay  H.  D.  or  order 
150  guineas,  ten  days  after  the  death  of  his  father,  John  Cooke,  for 
value  received,  which  note,  after  the  death  of  the  father  (which  was 
laid  to  be  the  Snd  April,  1741),  was  duly  indorsed  by  D.  to  plain- 
tiff; and  in  the  second  count,  on  a  promissory  note,  dated  15th  July, 
1732,  whereby  defendant  promised  to  pay  H.  D.  or  order,  six  weeks 
after  the  death  of  his  father,  fifty  guineas,  for  value  received,  the 
like  indorsement  laid  after  the  death  of  the  father  as  before :  after 
a  general  verdict  for  plaintiff  on  both  notes,  it  was  insisted  for  de- 
fendant, in  arrest  of  judgment,  that  these  notes  were  not  within  the 
statute  3  &  4  Ann.  c.  9.  After  three  arguments  (m),  Willes^  C.  J., 
delivered  the  opinion  of  the  court  in  favour  of  the  plaintiff,  on  the 
ground  that  the  notes  did  not  depend  on  any  contingency ;  that 
there  was  a  certain  promise  to  pay  at  the  time  of  giving  the  notes, 

(«)  Bolton  V.  DuffdaUt  4  B.  &  Ad.  619;  gument  in  Lord  Raym.  1362,  and  1396. 

Worley  ▼.  Harrison,  3  A.   &  E.   669,  (i)  Bureheli  ▼.  Slocoek,  Lord  Rajm. 

S.  P.  1545,  dted  by  Kenton,  C.  J.,  6  T.R.  124. 

(f)  Martin  ▼.  Chauntry,  Str.  1271.  (k)  Qo$t  t.  Nelson,  1  Bunr.  226. 

(jf\  Moor  ▼.  Vmlute,  BaU.  N.  P.  272.  {l)  Cohhan   ▼.    Cooke,    M^illea,    393 ; 

(A)  Smith  ▼.  Boheme,  (reported  as  to  affirmed  on  error,  in  Str.  1217. 

the  argnment,)  in  Oilb.  R.  93,  cited  in  ar-  (m)  See  Str.  1217. 
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and  the  money  by  virtue  thereof  would  become  due  and  payable  one 
time  or  other,  though  it  was  uncertain  when  that  time  would  come  ; 
that  there  was  not  any  weight  in  the  objection  that  the  maker  might 
have  died  before  his  father,  in  which  case  the  notes  would  have  been 
of  no  value,  because  the  same  might  be  said  of  any  note  payable  at 
a  distant  time ;  that  the  maker  might  die  worth  nothing  before  the 
note  became  payable.     He  added,  that  the  court  thought  that  the 
averment  of  the  death  of  the  father  before  the  indorsement  did  not 
make  any  alteration,  because  they  were  of  opinion,  that  if  the  notes 
were  not  within  the  statute  ab  initioy  they  could  not  be  made  so  by 
any  subsequent  contingency.     So  where  the  note  was  to  pay  within 
a  certain  time  after  such  a  ship  was  paid  oif  (n) ;  it  was  holden 
good ;   because  the  ship  would  certainly  be  paid  off  one  time  or 
other.     In  Strange 's  report  of  this  case,  1  Str.  p.  24,  the  opinion  of 
the  court  is  thus  given :  '^  The  paying  off  the  ship  is  a  thing  of  a 
public  nature,  and  this  is  negotiable  as  a  promissory  note.**^     I  have 
stated  the  case  as  it  was  cited  by  Willes^  C.  J.,  delivering  the  opi- 
nion of  the  court  in  Colekan  v.  Cooksy  Willes,  399.     See  also  Mr. 
Hume  Campbell's  argument  in  Evans  v.  Underwood^  1  Wils.  263» 
where,  in  citing  this  case,  he  states  the  opinion  of  the  court  to  have 
been  that  the  note  was  within  the  statute  and  negotiable,  because 
the  paying  off  the  ship  was  morally  certain.     The  same  point  was 
decided  by  Mardwiche,  C.  J.,  in  Lewis  v.  Orde^  Middx.  Sittings, 
8  Oeo.  II.   The  note  was  in  this  form :  "  I  promise  to  pay  J.  S.  11/. 
at  the  payment  of  the  ship  Devonshire,  for  value  received."    Willes, 
C.  J.,  in  Colehan  v.  Cooke,  Willes,  399,  says,  *'*'  This  case  was  de- 
termined on  the  same  reason  as  Andrews  v.  Franklin,  viz.  that  the 
ship  would  certainly  be  paid  off  one  time  or  other ^  which  seems  to 
be  the  true  reason ; "  but  in  the  report  of  Lewis  v.  Orde,  Diet. 
Trade  and  Com.  261,  copied  by  Cunningham,  p.  127,  of  Law  of 
Bills  and  Notes,  2nd  ed.  1761,  Lord  Iiardwicke  is  inade  to  say, 
*^  That  as  to  the  contingency  of  the  payment,  the  subsequent  act  of 
the  payment  of  the  ship  makes  it  certain,  and  therefore,  though  not 
a  lien  ab  initio,  yet  sufficiently  so,  and  within  the  statute,  oy  the 
fiEict  happening  aner ; "  and  in  a  MS.  note,  in  the  possession  of  the 
editor.  Lord  Hardwiche  is  made  to  say,  *'  As  to  the  time,  this  note 
18  certainly  within  the  statute,  if  it  had  been  made  payable  at  any 
precise  future  day ;  and  if  it  be  uncertain  at  first,  but  referred  to  a 
subsequent  fact  to  make  it  certain,  when  that  fact  happens  (as  in 
this  case  it  was  averred  that  the  ship  Devonshire  was  paid),  it  is  as 
much  reduced  to  a  certainty  as  if  the  day  had  been  mentioned  at 
first.     But  if  the  promise  is  to  pay  out  of  any  particular  fund,  it  is 
not  a  personal  lien,  and  therefore  not  within  the  statute."     It  may 
be  observed,  that  this  reason  clashes  with  the  opinion  of  the  court 
in  Colehan  v.  Cooke^  Willes,  399,  where  it  was  said,  that  if  the 

(fi)  Andr9W9  t.  PnmkUn,  H.  3  Geo.  I.  B.  R. 
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notes  were  not  within  the  statute  ab  initio^  they  should  not  be  made 
so  by  any  subsequent  contingency ;  and  with  the  decision  in  Carlos 
V.  Fancourt,  5  T.  R.  482,  and  in  HUl  v.  Halfard,  2  Bos.  &  Pul. 
413,  in  which  cases  the  events  on  which  the  notes  were  to  become 
payable  were  averred  in  the  declarations  to  have  taken  place,  and 
yet  the  notes  were  holden  not  to  be  good.  See  also  Kingston  v. 
Long^  Bayley,  71  ;  4  Doug.  9 ;  where  it  was  holden  by  the  court, 
that  if  an  instrument  was  not  a  bill  of  exchange  in  its  creation^  it 
could  never  become  so  afterwards.  To  the  foregoing  cases  of  An- 
drews V.  Franklin^  and  Lewis  v.  Orde^  may  be  aSded  that  o{  Evans 
V.  Underwood  (o),  where  the  note  was  to  pay  A.  or  order,  82.  upon 
the  receipt  of  his  the  said  A.'s  wages,  due  from  his  Majesty's  ship 
the  Suffolk,  it  being  in  full  for  his  wages  and  prize-money,  and  short- 
allowance  money,  for  the  said  ship ;  the  declaration  stated  an 
indorsement  by  A.,  and  averred  that  the  defendant  received  the  said 
wages  from  the  said  ship.  After  verdict  for  plaintiff,  on  motion  in 
arrest  of  judgment,  the  case  of  Andrews  v.  Franklin  was  mentioned, 
which  Mr.  Ford,  for  the  defendant,  said  had  never  been  determined. 
The  court  said,  that  they  would  look  into  the  case,  and  see  whether 
it  had  been  determined.  The  reporter  adds,  that  the  court  inclined 
to  give  judgment  for  the  plaintiff;  and  after  looking  into  the  case, 
did  so,  ut  audivi.  In  Beardesley  v.  Baldwin^  E.  15  Geo.  II. 
B.  R.  M.  S.,  the  court  said,  that  as  to  Andrews  v.  Franklin^  if  it 
ever  was  determined,  which  they  could  not  find,  it  must  have  been 
decided  on  the  certainty  observed  in  the  return  of  ships,  and  which 
must  be  looked  upon  as  an  event  in  itself  not  contingent.  See  fur- 
ther on  this  subject,  Haussoullier  v.  Hartsinck^  7  T.  R.  733. 

Where  an  instrument  is  made  in  terms  so  ambiguous  as  to  make 
it  doubtful,  whether  it  be  a  bill  of  exchange  or  a  promissory  note, 
the  law  will  allow  (p)  the  holder,  at  his  option,  as  against  the  maker 
of  the  instrument,  to  treat  it  either  as  a  promissory  note  or  as  a  bill 
of  exchange.  But  where  there  is  an  absence  of  two  distinct  parties, 
as  drawer  and  drawee,  which  circumstances  are  essential  to  the  con- 
stitution of  a  bill  of  exchange,  the  instrument  is  a  promissory  note, 
and  is  properly  declared  on  as  such  (q),  A  note  payable  to  A.  or 
order,  on  demand,  cannot  be  re-issued  (r)  after  payment  by  the 
maker. 

Bankers^  cash  notes,  or  goldsmiths'  notes  («),  as  they  were  for- 
merly called,  goldsmiths  at  that  time  being  bankers,  are  promissory 
notes  given  by  bankers,  payable  to  order  or  bearer,  on  demand,  and 
are  stated  as  such  in  pleading.  They  are  considered  as  cash,  are 
transferable  by  delivery,  but  may  be  indorsed ;  in  which  case  they 


? 


(o)  1  Wils.  262.  (r)  Barirum  t.  Caddy,  9  A.  &  B.  275. 

{p  )  Edis  T.  Bury,  6  B.  &  C.  433.  See  Beck  v.  Robley,  anie,  p.  346. 

(q)  Miller  v.  Thomp$on,  3  M.  &  Gr.  («)  Chitty,  p.  239,  2iid  ed. 

576  ;  4  Scott's  N.  R.  204. 
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may  be  declared  on  as  a  bill  of  exchange  against  indorser.  At  pre- 
sent, cash  notes  are  seldom  made,  except  by  country  bankers; 
their  use  having  been  superseded  by  the  introduction  of  checks. 

Joint  and  several  Notes. — A  note  beginning,  "  I  promise  to  pay," 
and  signed  by  two  or  more  persons,  is  several  as  well  as  joint  (t). 
If  a  promissory  note  appears  on  the  face  of  it  to  be  the  separate 
note  of  A.  only,  it  cannot  be  declared  on  as  the  joint  note  of  A.  and 
B.y  although  given  to  secure  a  debt  for  which  A.  and  B.  were  jointly 
liable  (u). 

In  an  action  by  A.  against  B.,  upon  a  promissory  note  (x),  it  was 
stated  in  the  declaration,  that  B.  and  another,  jomtlv  or  severally, 
promised  to  pay  it.  It  was  holden,  that  the  declaration  was  good  ; 
for  or  was  synonymous  to  and.  They  both  promised  that  they  or 
one  of  them  should  pay ;  consequently  both  and  each  were  liable  in 
solidum.  If  an  action  is  brought  on  a  joint  note  (y),  and  some  of 
the  persons  making  the  note  are  not  made  defendants,  advantage  can 
be  taken  of  the  omission  by  plea  in  abatement  only.  An  action  was 
brought  against  defendant  only,  on  a  joint  and  several  note  made  by 
defendant  and  one  Stoddart  {z).  Plea,  non  assumpsit.  Defendant 
gave  in  evidence  an  agreement  in  writing,  entered  into  by  plaintiff 
with  the  assignees  of  Stoddart,  then  a  bankrupt,  to  receive  from 
them  600Z.  in  lieu  of  883/.  actually  due  from  the  bankrupt  on  this 
note  (which  was  for  100/.)  and  on  other  transactions ;  and  that 
defendant  was  only  surety  for  Stoddart.  Defendant  obtained  a 
verdict.  On  motion  to  set  it  aside,  it  was  resisted  on  the  part  of  the 
defendant,  on  the  ground  that  the  agreement  put  an  end  to  the 
plaintiff's  recovery  on  the  note;  that  the  principal  could  not  be 
discharged  without  discharging  the  surety  also.  On  the  part  of  the 
plaintiff  it  was  urged,  that  it  was  not  the  meaning  of  the  agreement 
that  defendant  should  be  discharged.  But  per  Lord  Mansfield^ 
C.  J.,  ^^  the  plaintiff  was  party  to  the  agreement,  and  we  cannot 
receive  parol  evidence  to  explain  it.  Whatever  might  be  the  inten- 
tion of  the  parties,  the  principal  cannot  be  released  without  its 
operating  for  the  benefit  of  the  surety."     Rule  discharged. 

Consideration. — It  will  be  presumed,  that  the  note  has  been 
given  for  a  good  and  valuable  consideration  until  the  contrary 
appear.  As  between  the  immediate  parties,  want  or  illegality  of 
consideration  may  be  insisted  on  as  a  defence.  In  an  action  by  the 
payee  against  the  maker  of  a  promissory  note  for  10/.  (a),  which  had 
been  given  by  the  defendant  as  an  apprentice  fee  with  his  son  to 
the  plaintiff,  to  whom  the  son  was  bound ;  it  appeared,  at  the  trial, 
that  in  the  indentures  of  apprenticeship  no  mention  had  been  made 

(0  March  ▼.  Ward,  Peake's  N.  P.  C.  Cowp.  832. 

130.  (f)  Oarreit  t.  Jull,  B.  R.  M.  22  Geo. 

(«)  8\fkin  T.  Walker  and  another^  2  III.  MS.  cited  by  Parke,  J.,  in  Price  ▼. 

Campb.  308 ;  Emly  ▼.  Lye,  15  East,  7.  Edmunde,  10  B.  &  C.  582. 

(jt)  Ree§  ▼.  Abbott,  Cowp.  832.  (a)  Jaekwn  v.  Warwick,  7  T.  R.  121. 

(y)  Per  BuUer,  J,,  in  Ree»  v.  Abbott, 
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of  this  premium  having  been  given  with  the  apprentice,  nor  was 
there  any  stamp  thereon  in  proportion  to  the  vuue»  as  required  by 
Stat.  8  Ann.  c.  9,  in  default  of  which,  by  the  39th  section  of  the 
Stat,  the  indentures  are  declared  to  be  void.  The  apprentice  re- 
mained some  part  of  his  time  with  his  master,  and  then  absconded. 
It  was  objected,  on  the  part  of  the  defendant,  that  the  indentures 
being  void,  the  consideration  of  the  note  had  failed.  To  this  it 
was  answered,  that  the  avoiding  of  the  indentures  could  not  col- 
laterally affect  this  note ;  but  that  at  all  events  it  was  sufficient,  if 
there  were  any  consideration  to  sustain  it;  and  here  the  master 
had  provided  board  and  lodging  for  some  time  for  the  apprentice. 
But  Latorence,  J.,  was  of  opinion,  that  the  consideration  was  entire, 
and  that  it  had  wholly  failed.  The  Court  of  King's  Bench  con- 
curred in  opinion  with  the  learned  judge.  But  it  is  otherwise,  if 
the  consideration  has  not  (b)  wholly  failed.  In  an  action  by  payee 
of  a  note  expressed  to  be  ^'  in  consideration  of  the  payee's  care  and 
medical  attendance  bestowed  on  the  maker  ;^  it  was  holden(c), 
that  evidence  was  admissible  to  show  the  consideration  to  have  been 
medicines  furnished  and  services  performed  as  an  apothecary ;  and 
if  that  was  proved,  that  the  plaintiff  could  not  recover,  without 
showing  that  he  had  obtained  his  certificate  under  55  Geo.  III. 
c.  194,  s.  21.  Where  a  note  has  been  given  under  such  circum- 
stances that  the  payee  cannot  recover  on  it,  the  indorsee  must  prove 
that  he  became  so  for  a  valuable  consideration  (d);  although  no 
notice  be  given  to  him  to  produce  such  evidence.  It  is  not  neces- 
sary that  the  indorsement  should  be  written  with  ink :  it  may  be 
with  a  pencil  (e).  In  an  action  by  the  indorsee  acainst  the  miaker 
of  a  promissory  note,  the  defence  insisted  on  was,  tnat  the  note  had 
been  given  for  hits  against  defendant  in  a  lottery  insurance ;  Kenyan, 
C.  J.,  was  of  opinion,  that  the  plaintiff  was  entitled  to  recover, 
observing,  that  the  innocent  indorsee  of  a  gaming  note,  or  note  given 
on  an  usurious  contract,  could  not  recover  (/),  but  that  in  no 
other  case  could  the  innocent  indorsee  be  deprived  of  his  remedy 
on  the  note  ;  and  that  a  contrary  determination  would  shake  paper 
credit  to  the  foundation  (g).  A  person  who,  at  the  request  of  the 
holder  of  a  note,  has  put  his  name  upon  it,  and  in  consequence 
thereof  has  been  obliged  to  pay  the  contents  to  a  bond  fide  holder, 


(b)  Mann  t.  Lent,  10  B.  &  C  877.  See 
also  Obb€ard  v.  Betham,  M.  &  Malk.  483, 
and  ante,  p.  174,  n. 

(c)  Bloffff  ▼.  Pinkers,  1  Ry.  &  Moo. 
125. 

(d)  Per  three  judges,  Heath  v.  Santom, 
2  B.  &  Ad.  297  dted  by  Tindal,  C.  J., 
Ba$8€tt  ▼.  Dodgin,  10  Bingh.  43.  But 
Parke,  J.,  confines  the  rule  to  cases  where 
the  note  has  been  obtained  by  fraud  or 
felony,  or  duress,  which  throws  suspicion 
on  holder's  title.  ^  I  am  by  no  means 
satisfied  that  the  same  rule  can  be  applied 


to  all  cases  where  the  note  has  been  ipTen 
without  consideration.  The  mere  fact  of 
want  of  consideration  between  maker  and 
payee,  affords  no  inference  that  the  holder 
received  the  note  maldjide,  or  without  con- 
sideration f*  and  see  Bingkam  ▼.  SianUif, 
2  Q.  B.  117. 

(e)  Geary  v.  Pkyeie,  5  B.  &  C.  234. 

(/)  But  see  sUt.  5  &  6  WilLIY.c.  41, 
ante,  p.  342. 

(ff)  WimtanUy  t.  Bowden,  Middieaex 
Sittings,  after  M.  T.  41  Geo.  III.;  B.  R. 
MSS. 
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may  recover  the  money  paid  from  any  person  whose  name  is  on  the 
note,  although  he  knew  that  the  note  was  originally  given  for  an 
illeeal  consideration,  viz.  for  premiums  for  the  msurance  of  tickets 
inUie  lottery  (A). 

Stamp. — Every  promissory  note  must  be  duly  stamped,  that  is, 
with  a  stamp  of  the  proper  value  and  proper  denomination.  A  pro- 
missory note  (t),  given  at  the  time  when  the  81  Geo.  IIL  c.  25,  was 
the  only  statute  regulating  the  stamp  duty  on  promissory  notes,  was 
holden  not  available  in  law,  because  it  was  stamped  with  a  receipt 
stamp,  although  it  was  of  equal  value  with  that  required  for  a  pro- 
missory note.  For  the  amount  of  the  stamp  duties  on  promissory 
notes,  see  stat.  65  Geo.  IIL  c.  184.  For  the  statutes  (A)  regulating 
notes  given  for  a  less  sum  than  five  pounds,  see  CUtty  on  Bills, 
Appendix,  sect.  8,  2nd  edit.  A  bill  was,  in  fact,  drawn  on  the  21st 
day  of  December,  for  21/.,  payable  two  months  after  date,  but  on 
the  face  of  it  purported  to  bear  date  on  the  Slst ;  it  was  holden  (Z) 
to  require  only  a  stamp  of  2s,  which  is  imposed  by  55  Geo.  III. 
c.  184,  on  bills  for  that  sum,  not  exceeding  two  months  after  date. 
The  word  ^^  date,^  as  there  used,  means  the  period  of  payment  ex- 
pressed on  the  face  of  the  biU.  A  promissory  note  (m)  of  40/.,  pay- 
able to  bearer  generally,  and  therefore,  in  law,  payable  on  demand, 
is  within  the  first  class  of  promissory  notes  in  schedule,  part  1,  to 
the  55  Geo.  III.  c.  184,  and  requires  a  58.  stamp.  A  promissory 
note  (n),  payable  to  A.  B.  generally,  is  not  one  payable  to  bearer  on 
demand,  and  re-issuable  within  this  first  class ;  but  a  note  payable 
otherwise  than  to  bearer  on  demand,  (not  re-issuable,)  withm  class 
2.  So  a  promissory  note  made  for  payment  of  20/.  to  B.  on 
demand  (o). 

Of  the  pleadings  under  the  new  rules,  see  antey  p.  891. 


X.  Of  the  Time  when  a  Note  ought  to  be  presented  for  Payment. 

Payment  must  be  demanded  within  a  reasonable  time  after  the 
note  becomes  due.  Whether  a  note  has  been  presented  for  pay- 
ment within  a  reasonable  time  is  a  question  of  law,  but  depenaent 
on  facts,  viz.  the  situation  of  the  parties,  their  places  of  abode,  and 
the  facility  of  communication  between  them  (p).  On  promissory 
notes  payable  at  a  certain  time  after  date,  or  after  sight,  three 
days^  grace  are  allowed :  consequently,  payment  of  such  notes  ought 

(A)  SeddanM  v.  Stratfbrd,  London  Sit-  (fi  Upttom  t.  Marehant,  2  B.  ft  C.  10. 

iDigi  after  T.  T.  34  Geo.  III. ;  JTm^oh,  (m)  Weih  ▼.  Girling,  8  Ttnnt.  737. 

C.  J.,  Peake's  N.  P.  C.  215.  (n)  Chatham  t.  Butler,  6  B.  &  Ad.  837. 

(0  Ckambtrlmn  t.  Porter,  1  Bos.  9l  (o)  Durtm  v.  Ckambere,  1  C.  M.  &  R. 

PnL  N.  R.  30.  845;  5  Tyr.  502;  1  Gale,  14;  overruling 

{h)  15  Geo.  III.  e.  51 ;  17  Geo.  III.  c.  Keatet  ▼.  Whieldon,  8  B.  &  C.  7. 

30 ;  37  Geo.  III.  c.  32.  {p)  Darbithire  ▼.  Parker,  6  East,  3. 
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not  to  be  demanded  until  the  last  of  the  three  days,  unless  it 
happen  to  be  a  Sunday,  or  a  great  holiday,  in  which  case  payment 
ought  to  be  demanded  on  the  next  preceding  day.  The  three  days 
of  grace  are  computed  exclusively  of  the  day  on  which  the  payment 
is  by  the  terms  of  the  note  to  be  made.  It  has  not  been  deter- 
mined solemnly,  whether  days  of  grace  are  to  be  allowed  on  notes 
payable  at  sight  (9).  They  are  not  allowed  on  notes  payable  on 
demand.  A  maker  of  a  promissory  note  payable  by  instalments, 
is  entitled  tb  the  days  of  grace  upon  the  falling  due  of  each  instal- 
ment (r).  Where  a  note  is  made  payable  at  a  month  or  months 
after  date,  the  computation  must  be  (contrary  to  the  general  rule  of 
law)  by  calendar  and  not  by  lunar  months.  Where  a  note  is  in  the 
hands  of  an  indorser,  and  he  demands  payment  thereof  from  the 
maker,  who  refuses  or  omits  to  pay  the  same,  notice  of  such  refusal 
or  default  ought  to  be  given  by  the  indorsee  himself  (s)  to  the  prior 
indorser  or  indorsers  (if  more  than  one)  within  a  reasonable  time ; 
otherwise  the  indorsers  will  be  discharged.  Action  against  defen- 
dant, as  indorser  of  this  note  (O9  ^^  One  month  after  date,  I  promise 
to  pay  Wm.  George,  or  order,  the  sum  of  16/.,  for  value  received. 
John  Hopley.''  Indorsed,  Wm.  George.  This  note  George  had 
given  in  payment  to  the  plaintiff;  it  became  due  2nd  May,  and  on 
ihe  5th  May  the  plaintiff's  banker  (after  three  days'  grace)  de- 
manded it  of  Hopley.  Hopley  desired  two  or  three  days'  time  to 
pay  it  in,  and  so  from  time  to  time,  which  were  given  him,  till  13th 
May,  when  he  told  the  banker  he  could  not  pay  it.  On  the  14th, 
Hopley  failed,  and  became  a  bankrupt.  On  plaintiff  ^s  applying  to 
George  for  payment,  George  told  him  he  should  have  applied  before, 
on  Hopley *s  first  refusal,  and  that  he  now  did  not  think  himself 
liable  to  pay  it ;  whereupon  this  action  was  brought.  Lord  Mans- 
field^ C.  J.  ''  The  question  is,  who  is  to  bear  the  loss,  as  Hopley, 
the  drawer,  has  failed  f  Now  it  is  so  necessary  for  trade,  where 
a  bill  of  exchange  is  drawn  on  one  man,  and  made  payable  to  ano- 
ther, that  if  the  person  to  whom  it  is  payable,  either  wilfully  or 
through  neglect,  omits  to  call  at  the  time  it  becomes  due,  it  is  the 
constant  course  of  mercantile  custom  in  the  city  of  London,  that 
he  shall  bear  the  loss  and  not  the  other.  This  likewise  is  the  rule 
on  indorsed  notes,  which  are  in  nature  of  inland  bills  of  exchange ; 
nothing  is  so  certain  as  this  rule^  and  great  inconvenience  would 
follow  from  a  different  mode  of  proceeding.  It  has  been  truly  said 
that  the  law  has  not  fixed  any  precise  time  when  the  neglect  of  the 
indorser  shall  be  said  to  make  him  liable ;  but  I  remember  a  case 
determined,  where  a  bill  became  due  at  two  o'clock  on  Saturday 
afternoon,  the  person  who  gave  the  note  became  a  bankrupt  at  five 
o'clock  on  Monday  afternoon ;  the  question  was,  whether  the  in- 

(9)  See  this  question  discussed  in  Chit*  (t\  But  see  an/e,  p.  354. 

ty's  Treatise  on  Bills,  p.  195,  2nd  ed.  (/)  Andenon  v.  George,  London  Sit- 

(r)  Oridge  v.  Sherborne,  II  M.  &  W.  tings,  after  Trin.  T.   1757,  corain  Lord 

374.  Mmufield,  C.  J.,  MSS. 
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dorsee  had  not  neglected  to  call  for  his  money ;  and  it  was  holden, 
that  he  had.  The  present  case  is  not  that  of  neglect ;  the  note  is 
dated  on  2nd  April,  consequently  becomes  due  on  2nd  May,  but  by 
the  custom  of  the  city  there  are  three  days  of  grace  ;  the  banker 
who  has  the  note  in  his  hands,  and  who  in  this  case,  being  the  plain- 
tiff's agent,  is  to  be  considered  as  one  and  the  same  person  with  the 
plaintiff  comes  on  5th  and  demands  payment ;  the  indorser  and  all 
the  parties  live  in  town  ;  the  banker  gives  Hopley  indulgence  to  pav 
it  from  5th  to  13th  without  giving  any  notice  to  the  indorser,  which 
if  he  had  done,  it  would  have  urged  the  indorser  to  get  his  money. 
Now  here  is  no  neglect  of  application.  The  case  is  still  stronger : 
here  is  an  actual  credit  ^ven  for  eight  days ;  and  the  question  is, 
who  gave  the  credit!  \Ve  cannot  go  into  any  consideration  of 
Hopley^s  circumstances  at  the  time ;  they  might  be  very  bad  ;  and 
yet  if  he  had  been  arrested  on  5th  May,  we  cannot  say  he  would 
have  paid  the  money.  I  am  therefore  of  opinion,  that  the  loss, 
(though  this  is  a  hard  case),  ought  to  be  borne  by  the  person  who 
gave  the  credit.''     Verdict  for  the  defendant. 

Action  against  the  defendant  as  indorser  of  a  promissory  note  (u), 
due  May  4th,  1805.  The  plaintiff  proved  the  defendant  s  indorse- 
ment ;  and,  also,  that  in  the  year  1807,  the  defendant  being  re- 
i [nested  to  pay  the  note,  he  promised  that  he  would,  but  prayed  for 
urther  time.  There  was  no  evidence  of  the  presentment  of  the 
note  to  the  maker,  or  of  any  notice  of  its  non-payment  being  given 
to  the  defendant,  nor  did  it  appear  that  when  the  defendant  so  pro- 
mised to  pay,  he  knew  of  any  application  for  payment  having  been 
made  to  the  maker.  For  the  defendant  it  was  contended,  that  the 
subsequent  promise  did  not  dispense  with  proof  of  the  presentment 
and  notice,  unless  made  with  full  knowledge  of  the  laches  of  the 
holder.  In  the  cases  hitherto  decided  upon  this  subject,  something 
appeared  which  might  be  considered  as  a  waiver  of  any  irregularity, 
with  regard  to  the  bill  or  note,  which  could  not  be  inferred  from  a 
mere  promise  to  pay,  at  a  time  when  the  party,  without  being 
aware  of  it,  was  discharged  from  his  liability.  But  Bayley,  J.,  held, 
that  where  a  party  to  a  bill  or  note,  knowing  it  to  be  due,  and 
knowing  that  he  was  entitled  to  have  it  presented  when  due,  to  the 
acceptor  or  maker,  and  to  receive  notice  of  its  dishonour,  promises 
to  pay  it ;  this  is  presumptive  evidence  of  the  presentment  and 
notice,  and  he  is  bound  by  the  promise  so  made.  Verdict  for  the 
plaintiff.  But  if  the  drawer  or  indorser,  after  being  arrested,  with- 
out acknowledging  his  liability,  merely  offers  to  give  a  bill  by  way 
of  compromise  for  the  sum  demanded,  which  offer  is  rejected,  this 
does  not  supersede  the  necessity  of  notice  (x), 

(«)  7Vy^v-/<MM*}  2  Campb.  105,  and  (<st)  Cumming   ▼.    Frenehy   2  Campb. 

lee  Braumetl  v.  Homicy,  1  Q.  B.  39,  4  P.      106,  n. 
ft  D.  523. 
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XL  Of  the  Declaration,  p.  4il2 ;  PUadinge,  p.  412 ;  Eoidenee^ 

p.  412 ;   Conclusumi  p.  414. 

The  usual  remedy  on  a  promiasory  note  is  an  action  of  assumpsit. 
Under  the  new  rules,  concise  forms  are  given,  adapted  to  the 
different  parties,  to  which  the  reader  is  referred. 

To  action  of  assumpsit  by  A.,  B.,  and  C,  against  D.  (y),  as  one 
of  the  indorsers  of  a  promissory  note  drawn  by  E.,  in  favour  of  C, 
D.y  (and  himself)  E.,  then  in  partnership,  and  by  them  indorsed  to 
A.,  B.,  and  C. :  defendant  pleaded  in  bar,  tliat  C,  one  of  the 
pliuntiffii,  was  liable  as  an  indorser,  together  with  D.  On  special 
demurrer,  the  plea  was  holden  to  be  good ;  Lord  Eldon^  C.  J., 
observing,  that  the  subject  of  this  plea  could  not  have  been  pleaded 
in  abatement ;  because  a  plea  in  abatement  ought  to  give  a  better 
writ,  not  to  show  that  the  plaintiff  could  have  no  action  at  all.  The 
effect,  however,  of  a  judgment  for  the  defendant  would  be,  that  if  a 
man  made  a  note  to  himself  and  others  carrying  on  business  under 
a  particular  firm,  and  the  partnership  was  dissolved,  the  promissory 
note  could  neither  be  put  m  suit  as  such,  nor  enforced  as  an  equita- 
ble agreement,  because  on  a  promissory  note  stamp.  Considering, 
therefore,  the  quantity  of  circulating  paper  in  this  country,  stand- 
ing under  the  same  circumstances  with  the  note  in  question,  the 
consequence  of  such  a  decision  might  be  highly  injurious.  However, 
the  case  of  Moffat  v.  Van  Millengen  (z)  was  unanswerable. 

Evidence. — It  is  a  general  rule,  that  to  prove  the  contract  the 
original  note  must  be  produced  in  evidence.  This  rule  is  disp^ised 
wiUi  in  special  cases  only ;  as  where  it  can  be  proved,  that  the  note 
has  been  lost  or  destroyed  by  the  defendant  (a),  or  that  it  is  in  the 
bands  of  the  defendant,  and  that  he  has  had  notice  to  produce  il{Jb). 
In  these  cases  a  copy  of  the  note,  or  parol  evidence  of  its  contents, 
may  be  received. 

The  remaining  evidence  necessary  to  support  the  action  will  vaiy 
according  to  the  character  in  which  the  parties  bring  the  actiim. 
In  an  action  by  payee  against  the  maker,  the  hand- writing  of  the 
maker  must  be  proved  by  the  subscribing  witness,  if  any ;  if  not,  by 
some  person  who  is  competent  to  prove  such  hand-writing.  In  an 
action  hj  first  indorsee  against  the  maker,  the  same  evidence  as  in 
the  preceding  case,  together  with  proof  of  the  indorsement  to  the 
plaintiff,  will  be  necessary.  In  an  action  against  an  indorser, 
proof  of  the  hand-writing  of  the  maker,  or  of  any  indorser  prior  to 
the  defendant,  (except  the  first,)  unless  specially  alleged  in  the 
declaration,  is  not  necessary ;  but  in  this  case  it  must  be  proved 
that  payment  was  duly  demanded  of  the  maker,  and  that  the  maker 

(y)  MahMDwring  v.  Newmam,  2  Bos.  &  ft  Ad.  826. 

Pul.  120.  (a)  Lord  Raym.  731. 

(x)  27  Geo.  III.  B.  R.  2  Bos.  ft  Pal.  {b)  2  Bos.  ft  PoL  39. 
124,  n.  (c),  cited  in  IZore  t.  PouitoHf  2  B. 
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refused  to  pay,  or  made  default  therein,  and  that  notice  of  such 
refusal  or  default  was  given  to  the  defendant  within  a  reasonable 
time.  In  action  against  the  maker  of  a  note,  although  the  promise 
be  to  pay  the  money  at  a  particular  place,  it  is  not  necessary  to 
prove  a  presentment  at  that  place  (c) ;  if  the  place  of  payment 
be  mentioned  in  the  margin  or  at  the  foot  of  the  note  (d).  If  a  bQl 
be  payable  or  indorsed  specially  to  a  firm,  evidence  must  be  given 
that  the  firm  consists  of  the  persons  who  sue  as  plaintifis ;  secus^ 
if  the  indorsement  be  in  blank  (e).  A.  being  in  insolvent  circum- 
stances (/),  B.  undertook  to  be  a  security  for  a  debt  owing  from  A. 
to  C,  by  indorsing  a  promissory  note  made  by  A.  payable  to  B.  at 
the  house  of  D.  The  note  was  accordingly  so  made  and  indorsed,  with 
the  knowledge  of  all  parties.  Just  before  it  became  due,  B.  having 
been  informed  that  D.  had  no  efiects  of  A.  in  his  hands,  desired  D.  to 
send  the  note  to  him,  B.,  and  said  he  would  pay  it,  B.  having  then  a 
fund  in  his  hands  for  that  purpose ;  the  note  was  not  presented  at 
D.'s  house  till  three  days  atter  it  was  due.  It  was  holden,  that  C. 
could  not  maintain  an  action  against  B.  on  the  note,  not  having 
used  due  diligence  in  presenting  the  note  as  soon  as  it  was  due,  to 
D.  for  payment,  and  in  giving  immediate  notice  to  B.  of  the  non- 
payment by  D. ;  for  B.  had  a  right  to  insist  on  the  strict  rule  of  law 
respecting  the  indorser  of  a  note,  notwithstanding  the  particular 
circumstances  of  the  case.  In  an  action  by  a  second,  third,  or  any 
subsequent  indorsee,  against  the  maker,  where  the  first  indorsement 
is  in  blank ;  as  the  plaintiff  is  not  bound  to  set  forth  any  indorse- 
ment, except  the  first,  but  may  strike  out  the  others,  if  he  adopts 
this  course,  the  proof  will  be  the  same  as  in  the  preceding  case;  but 
if  all  or  any  of  the  indorsements,  subsequent  to  the  first  are  set 
forth,  they  must  be  proved.  Indorsements  of  interest  are  to  be 
presumed  (ff)  to  have  oeen  written  at  the  time  they  bear  date,  until 
contradicted.  The  defendant  may  show  either  that  there  was  no 
consideration  for  the  note,  or  that  the  consideration  has  failed  (A). 
The  defendant  cannot  give  in  evidence  a  parol  agreement,  entered 
into  when  the  note  was  made,  that  it  should  be  renewed,  when 
it  became  due  (i) ;  nor  a  parol  agreement  that  payment  shall  not 
be  demanded  (k)  until  after  such  a  time ;  for  this  would  be  incor- 
porating with  a  written  contract  an  incongruous  parol  condi- 
tion, which  is  contrary  to  first  principles.  *  Where  a  promissory 
note,  on  the  face  of  it,  purported  to  be  payable  on  demand,  parol 
evidence  is  not  admissible  to  show  (Z),  that,  at  the  time  of  making 
it,   it  was  agreed  that  it  should  not  be  payable  until  after  the 

(e)  Nkkolh  ▼.  Bowei^  2  Campb.  498 ;  703  »  6  Tyrwh.  239. 

WiUiami  t.  JVarmg,  10  B.  ft  C.  2.  (<)  Hoan  v.  OroMam,  3  C«npb.  67. 

{d)  Prie9  ▼.  MitehtU,  4  Campb,  200.  {k)  Free  t.  Hawkim,  8  Taimt.   92  ; 

(«)  Ord  T.  Portalf  3  Campb.  239.  Moiltp  ▼.  Hmulford,  10  B.  ft  C.  729,  S.  P. ; 

(/)  NiekoUtm  v.  Oouthii,  2  H.  BL  609.  MMomm  t.  WMmr,  1  St«k.  361 1  Fuier 

(o)  amUk  ▼.  BiUtmiM,  1  M.  ft  Bob.  341.  v.  JoUy,  1  Cr.  M.  ft  R.  703 ;  5  Tyiw.  239. 

(A)  Per  Ttudaly  C.  J.,  Ahbott  ▼.  Hm^  (1)  WoodMdgM  ▼.  S^fommr,  3  B.  ft  A^ 

riekM,  1 M.  ft  Or.  794 ;  2  Soott'i  N.  R.  183 ;  233. 
recogniziiig  fittier  t.  Jolly,  I  Cr.M.  ft  R. 
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decease  of  the  maker.  Where  in  an  action  by  the  indorsee  against 
the  maker  of  a  promissory  note,  payable  with  interest  on  demand, 
the  plaintiff  havmg  proved  that  he  gave  value  for  it,  the  defendant 
tendered  evidence  of  declarations  made  by  the  payee,  when  the  note 
was  in  his  possession,  that  he  (the  payee)  had  not  given  any  con- 
sideration for  it  to  the  maker ;  it  was  holden  (m),  that  the  evidence 
was  inadmissible,  as  the  payee  could  not  be  identified  with  the 
plaintiff,  and  the  note  could  not  be  treated  as  over  due  at  the  time 
of  the  indorsement.  So  where,  in  an  action  by  indorsee  of  A«,  of  a 
note,  against  maker,  plea,  that  the  note  was  made  without  con- 
sideration, and  indorsed  and  delivered  by  A.  to  W.,  for  the  purpose 
only  of  its  being  discounted ;  that  W.,  in  fraud  of  the  maker,  (de- 
fendant,) and  without  his  consent,  indorsed  the  same,  and  delivered 
it  to  plaintiff,  who  gave  no  consideration,  and  who  knew  of  the  want 
of  authority ;  it  was  holden  (n),  that  evidence  tendered  by  defendant 
of  declarations  made  by  W.  to  prove  the  fraud,  was  not  admissi- 
ble ;  inasmuch  as  there  was  not  shown  any  community  of  interest, 
neither  was  any  evidence  offered,  which  either  directly  or  indirectly 
connected  the  plaintiff  with  W.,  or  to  show  want  of  consideration, 
or  that  the  note  had  been  taken  when  over  due.  Where  a  promis- 
sory note,  beginning,  ^'  I  promise  to  pay,"  was  signed  by  one  mem- 
ber of  a  firm  for  himself  and  partners ;  it  was  holden  (o),  that  he 
was  liable  to  be  sued  severally  upon  the  note. 

On  a  plea  that  the  defendant  did  not  make  the  promissory  note 
mentioned  in  the  declaration,  he  cannot  give  in  evidence  that  he  was 
of  imbecile  mind  at  the  time  when  he  made  it  (p). 

Conclusion. — The  limits  prescribed  to  this  Abridgment  will  not 
permit  the  insertion  of  any  more  cases  under  this  head^  nor  indeed 
IS  it  necessary ;  for  although  a  promissory  note  (9),  while  it  con- 
tinues in  its  original  shape,  does  not  bear  any  resemblance  to  a  bill 
of  exchange,  yet  when  it  is  indorsed  the  resemblance  begins ;  for 
then  it  is  an  order  by  the  indorser  upon  the  maker  of  the  note  to 
pay  to  the  indorsee :  the  indorser  is  as  it  were  the  drawer,  the  maker 
of  the  note  the  acceptor ;  and  the  indorsee  the  payee.  From  this 
resemblance  between  a  bill  of  exchange  and  promissory  note,  it 
follows  that  many  of  the  rules  which  are  applicable  to  bills  of  ex- 
change, hold  also  in  the  case  of  promissory  notes  (r).  But  the  in- 
dorser does  not  stand  in  the  situation  of  maker,  relatively  to  his 
indorsee.  Hence  the  indorsee  cannot  declare  against  his  indorser 
as  maker,  even  where  the  indorser  has  indorsed  a  note  not  payable 
or  indorsed  to  him,  and  where  consequently  his  indorsee  cannot  sue 
the  original  maker  (s). 

(m)  Barouffh  v.  White,  4  B.  &  C.  325.  t.  Adanuon,  2  Burr.  676. 

ffi)  PhiUipi  V.  Cfole,  10  A.  &  E.  106.  (r)  See  De  Berdt  v.  Aikbuwn,  2  H.  BL 

(o)  Hall  T.  Smith,  1  B.  &  C.  407.  336  ;  and  011/0,  p.  357. 

[p)  Harrison  ▼.  Riehardton,  1  M.  &  («}  Gwinneii  ▼.  Herbert,  5  A.  &  E. 

]U>b.  504,  Abinffer,  C.  B.  436.    See  Bmrmeeter  t.  Hogmrth,  11  M. 

(f)  Per  Lord  Mmufleld,  C.  J.,  Heglyn  &  W.  97. 
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I.  Of  Common  Carriers,  and  their  Responsibility. 

Masters  (a)  and  owners  of  ships,  hoymen,  wharfingers  (6), 
lightermen,  barge-owners  (c),  proprietors  of  waggons,  stage-coaches, 
&c.,  are  denominated  common  carriers ;  and  by  the  custom  of  the 
realm  {d),  that  is,  by  the  common  law,  are  bound  (1)  to  receive  and 
carry  the  goods  of  the  subject  for  a  reasonable  hire  or  reward  (2), 

i«)  Morat  V.  Slue,  2  Ler.  69.  (e)  JRieh  ▼.  Kneehmd,  Cro.  Jac.  330 ; 

b)  Mmmg  ▼.  Todd,  1  Starkie's  N.  P.  C.      Hob.  17»  8,  C. 
72.  (<0  1  RoU-  Abr.  2,  (C)  pi.  1. 


(1)  An  action  on  the  case  will  lie  against  a  common  carrier  for  refusing 
to  carry  goods  after  an  oifer  of  his  hire.  Jackson  y.  RogerSy  2  Show.  32/  ; 
and  see  post,  p.  429>  430. 

(2)  In  an  action  against  a  common  carrier  for  losing  a  box  by  negligence, 
a  motion  was  made  in  arrest  of  judgment,  because  a  particular  sum  was  not 
mentioned  in  the  declaration  to  be  paid  for  hire,  but  a  reasonable  reward 
only ;  the  declaration  was  holden  to  be  well  enough,  for,  perhaps,  there 
was  not  any  agreement  for  a  sum  certain,  yet  as  in  such  case  the  carrier 
may  maintain  a  quantum  meruit,  he  is  equally  liable,  as  where  there  is 
an  express  agreement  for  a  particular  sum.  Bastard  ▼.  Bastard,  2  Show. 
81 .     Agreed  also  in  Lovett  v.  Hobhs,  2  Show.  129. 
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to  take  due  care  of  them  in  their  passage,  to  deliver  Uiem  (e) 
safely  (3),  and  in  the  same  condition  as  when  they  were  received ;  or 
in  default  thereof  to  make  compensation  to  the  owner  for  any  loss 
or  damage  which  happens  while  the  goods  are  in  their  custody, 
except  such  loss  or  damage  as  arises  froia  the  act  of  God  (4),  as 
storms,  tempests,  and  the  hke ;  or  of  the  enemies  of  the  King. 
Carriers  are,  generally,  answerable  for  the  honesty  of  their  ser- 
vants: if,  however,  the  plaintiff's  own  conduct,  in  fiiU  knowledge 
of  the  circumstances,  be  such  as  to  lead  to  the  loss ;  if  he  afford 
undue  temptation  and  facility  to  the  crime  of  the  servant,  he  can 
maintain  no  action  (/)  for  a  loss  thus  occasioned  by  his  own  fault. 

In  an  action  brought  against  a  common  carrier  by  water  (^), 
charging  the  defendant  with  negligence ;  it  was  holden  to  be  no 
defence  that  the  ship  was  tight,  when  the  goods  were  placed  on 


{ 


e)  Per  Pophamf  C.  J.,  Owen,  57.  Malk.  164. 

f)  Bradley   v.    WaterhouMe,    M.    &  (^)  Do/eT.  Ha/7, 1  Wils.  281. 


(3)  In  Goldeny,  Manning  and  another,  2  Bl.  Rep.  916,  where  an  action 
was  brought  against  carriers  for  not  delivering  goods  within  a  reasonable 
time,  the  question  was  aeitated  whether  it  was  the  duty  of  carriers  to 
deliver  as  well  as  carry  soods.  The  court  declined  giving;  any  opinion  on  the 
general  question,  conceiving  that,  under  the  special  circumstances  of  the 
case  then  before  them,  the  defendants  were  liable,  because  it  appeared  that 
their  general  course  of  trade  was  to  deliver  goods  at  the  houses  to  which 
they  were  directed ;  that  they  received  a  premium,  and  kept  a  servant,  for 
that  special  purpose ;  and  that  they  must  be  understood  to  have  contracted 
to  carry  the  goods  in  question,  on  the  same  terms,  and  in  the  same  manner, 
that  they  carried  the  goods  of  other  persons.  Grcutd,  J.,  expressed  an 
opinion,  that  all  carriers  were  bound  to  give  notice  of  the  arrival  of  goods 
to  the  persons  to  whom  they  were  consigned,  whether  bound  to  deliver  or 
not.  in  Hyde  v.  The  Trent  and  Mereey  Navigation  Company ^  5  T.R.  396, 
the  general  question,  whether  a  carrier  was  bound  to  deliver  the  goods  to 
the  person  to  whom  they  are  directed,  was  again  agitated ;  Ashhurst,  Bui- 
ler,  and  Groee,  Js.,  were  of  opinion  that  a  carrier  was  so  bound ;  bat 
Kenyan,  C.  J.,  appears  to  have  inclined  to  the  contrary  opinion.  The  special 
circumstances  of  the  case  (which  see,  past,  p.  417,)  rendered  it  unnecessary 
for  the  court  to  decide  the  general  question. 

(4)  The  plaintiff  put  goods  on  board  the  hoy  of  the  defendant,  who  was 
a  common  carrier :  coming  through  bridge,  by  a  sudden  gust  of  wind^  the 
hoy  sunk  and  the  goods  were  spoiled.  Pratt,  C.  J.,  held  the  defendant 
not  answerable,  the  damage  baring  been  occasioned  by  the  act  of  God. 
For  though  the  defendant  ought  not  to  have  ventured  to  shoot  the  bridge, 
if  the  general  bent  of  the  weather  had  been  tempestuous,  yet  this  being 
only  a  sudden  gust  of  wind  had  entirelv  varied  the  case.  The  plaintiff's 
counsel  having  offered  some  evidence,  that  if  the  hoy  had  been  in  a  better 
condition  it  would  not  have  sunk,  the  Chief  Justice  said  that  a  carrier  was 
not  obliffed  to  have  a  new  carriage  for  every  journey ;  it  was  sufficient,  if 
he  provided  one  which,  without  any  extraordinary  accident,  (such  as  this 
was,)  would  probably  perform  the  journey.     Amies  v.  Stevens,  Str.  128. 


^ 


CARRIERS.  417 

board,  but  that  a  rat,  by  knawing  out  the  oakum,  had  made  a  small 
hole  through  which  the  water  gushed ;  on  the  ground,  that  what- 
ever was  not  excused  by  law,  was  to  be  deemed  a  negligence  in  the 
carrier,  and  that  he  was  answerable  in  all  events,  except  where  the 
goods  were  damaged  by  the  act  of  God  or  the  king's  enemies.  So 
where  the  proprietors  of  the  Trent  navigation  (A)  had  undertaken  to 
carry  goods  from  Hull  to  Gainsborough,  and  the  vessel,  on  board 
which  the  goods  were  placed,  drove  against  an  anchor  in  the  River 
Humber,  and  sank ;  it  was  holden,  that  the  carriers  were  responsible 
to  the  owner  of  the  eoods  for  the  damage  sustained ;  although  it  was 
proved  that  the  accident  was  occasioned  by  the  negligence  of  the 
persons  on  board  a  barge  in  the  river,  who  had  not  put  a  buoy  out, 
to  mark  the  place  where  the  anchor  lay  :  the  court  observing,  that 
there  was  a  degree  of  negligence  in  the  master  of  the  vessel  also ;  for 
his  not  seeing  the  buoy  ought  to  have  put  him  upon  inquiring  more 
minutely  about  the  anchor ;  and  even  if  there  had  not  been  any 
actual  negligence,  yet  negligence  in  law  was  sufficient. 

A  common  carrier  being  an  insurer,  in  all  cases,  (except  the  two 
before  mentioned,)  is  responsible  for  a  loss  occasioned  by  accidental 
fire,  provided  such  loss  happens  while  the  goods  are  remaining  in  his 
custody  (5)  as  a  common  carrier.  As  where  the  goods  intrusted  to 
a  common  carrier  were  consumed  by  accidental  fire  (t)  communi- 
cating to  a  booth  where  the  goods  had  been  deposited  by  the  carrier 
in  the  course  of  the  journey ;  it  was  holden,  that  the  carrier  was 
liable,  although  the  jury  found  that  the  goods  were  consumed  with- 
out any  actual  negligence  on  the  part  of  the  carrier.  So  where 
common  carriers  from  A,  to  B.  (k)  charged  and  received  for  cartage 


(h)  Proprietors  qfthe  JVeni  Navigaiion  Hon,  5  T.  R.  389,  recognized  in  Cfatlife  ▼. 

▼.  Wood,  3  Esp.  N.  P.  C.  127.  Bourne,  4  Bingh.  N.  C.  332  ;    8.  C.  m 

ft)  F^MTward  ▼.  Pittard,  1  T.  R.  27.  error,  3  M.  &  Gr.  643 ;  3  Scott's  N.  R.  1. 
[k)  Hyde  ▼.  Trent  and  Meney  Naviga- 


fi 


(5)  In  action  by  the  East  India  Company  against  a  lighterman,  on  an 
undertaking  to  carry  for  hire  on  the  Biver  Thames,  from  the  ship  to  the 
company's  warehouses,  it  appeared  that  it  was  the  usage  of  the  company, 
on  tne  unshipping  their  goods,  to  put  an  officer,  called  a  guardian,  in  the 
lighter,  who,  as  soon  as  the  lading  was  taken  in,  put  the  company's  lock 
on  the  hatches,  and  went  with  the  goods  to  see  them  safely  delivered  at  the 
warehouse.  This  had  been  done  in  the  present  case,  and  part  of  the  goods 
were  lost. — Raymond,  C.  J.,  was  of  opinion,  that  this  differed  from  the 
common  case ;  this  not  being  any  trust  in  the  defendant,  and  the  goods 
were  not  to  be  considered  as  havine  been  in  his  possession,  but  in  the  pos- 
session of  the  company's  servant,  mio  had  hired  the  lighter  to  use  himself: 
he  thought,  theremre,  that  the  action  was  not  maintainable,  and  the  plain- 
tiffs were  nonsuited.  East  India  Company  v.  PuUen,  Str.  690.  It  was 
observed  by  Chambre,  J.,  in  2  Bos.  &  Pal.  419,  that  the  foregoing  decision 
proceeded  on  the  usaee  of  the  East  India  Company,  who  never  intrusted 
the  lighterman  with  their  goods,  but  gave  the  whole  charge  of  the  property 
to  the  officer  called  the  guardian. 

VOL.   I.  2  E 
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of  soods  from  a  warehouse  at  B.  (where  they  usually  ualoaded,  bat 
which  did  not  belong  to  them),  to  the  house  of  the  consignee  in  B.; 
it  was  holden,  they  were  responsible  for  a  loss  by  an  aocid^ital  fire 
while  the  goods  were  m  that  warehouse ;  altiiough  they  allowed  the 

Eofits  of  the  cartage  to  another  person,  and  that  circumstance  was 
lown  to  the  consignee.  So  where  to  a  declaration  on  a  contract 
by  the  master  of  a  steam  vessel  to  convey  goods  from  Dublin  to  Lon- 
don, and  to  deliver  the  same  at  the  port  of  London  to  plaintiff  or  his 
assigns,  the  defendant  pleaded  that,  after  the  arrival  of  the  vessel  at 
Lond<m  defendant  caused  the  goods  to  be  deposited  on  a  wharf,  there 
to  remain  until  they  could  be  delivered  to  the  plaintiff,  the  wharf 
being  a  place  where  goods  from  Dublin  were  accustomed  to  be  landed, 
and  fit  and  proper  for  such  purposes,  and  that  before  a  reascMiable 
time  for  delivery  elapsed  they  were  destroyed  by  an  accidental  fire, 
the  plea  was  holden  (Q  ill ;  the  court  considering,  that  the  deSmdant 
was  acting,  during  the  whole  of  the  time  wlulst  the  goods  were  in 
his  possession,  under  the  oUigation  of  a  common  carrier,  who  is 
liable  for  every  loss  (not  specially  excepted)  except  the  act  of  God 
and  the  king's  enemies.  But  where  the  goods  are  not  remaining  in 
the  defendant's  custody  as  common  carrier  (m),  he  is  not  liable ;  as 
where  the  goods  had  been  carried  by  the  defendant  from  A.  to  B.  and 
there  deposited  in  his  warehouse,  merely  for  the  convenience  of  the 
owner,  until  they  could  be  forwarded  by  another  conveyance,  (the 
owner  not  paying  the  defendant  any  thing  for  the  warehouse-room,) 
and  were  consumed  by  an  accidental  fire  there,  it  was  holden,  that 
the  defendant  was  not  liable.  In  Cairns  v.  Mobins^  8  M.  &  W.  258, 
Lord  Abinger^  C.  B.,  said,  a  distinction  has  been  properly  drawn 
between  the  duties  of  a  carrier  and  of  a  warehouseman.  But  the 
party  may  have  so  large  a  compensation  as  a  carrier,  as  to  be  suffi- 
cient also  to  remunerate  him  for  acting  as  a  warehouseman,  as  is  the 
case  with  many  of  the  canal  companies ;  and  it  is  quite  consistent 
with  both  these  characters,  that  he  will  for  a  certain  time,  until  &r- 
ther  orders,  or  for  a  reasonable  time,  keep  the  goods,  considering  the 
general  remuneration  for  carrying  sufficient  to  cover  the  risk. 

If  a  party  brings  a  parcel  to  a  railway  station,  (which  in  this 
respect  is  just  the  same  as  a  coach-office,)  knowing  at  the  time  that 
the  railway  company  only  carry  to  a  particular  place,  and  if  the  com- 
pany receive  and  book  it  to  another  place  to  which  it  is  directed* 
primd  jade  they  undertake  to  carry  it  to  uiother  place.  Thus 
where  a  parcel  was  ddivered  at  Lancaster,  to  the  Lancaster  and 
Preston  Railway  Company,  directed  to  a  person  at  Bartlow,  ia  Der- 
byshire ;  and  the  person  who  brought  it  to  the  statienofered  topay 
the  carriage,  but  the  bookkeeper  said  it  had  better  be  paid  by  the  per- 
son to  whom  it  was  directed,  on  the  receipt  of  it.  The  company  were 
known  to  be  proprietors  of  the  line  only  as  far  as  Preston,  where  ilie 


(/)  Go/^e  ▼.  BotirM,  4  Bingh.  N.  C.      (m)  Oanide  ^.  TVaU  a»d  M^ne^  Nmriga^ 
532;    5.  C.  in  error,  3  M.  &  Gr.  643;      turn,  4  T.  R.  581. 
3  Scott's  N.  R.  1. 
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mBwmy  uniteB  with  the  North  Uaion,  and  that  afterwards  with 
another,  and  bo  on  into  Derbyshire ;  the  parcel  having  been  lest 
after  it  was  forwarded  for  Preston,  it  was  holden,  that  the  Lancaster 
and  Preston  Railway  Company  were  liable  for  its  loss  (n). 

if  a  common  carrier  be  robbed  of  his  goods  (o),  he  shall  an- 
swer the  value  of  them :  for  having  his  hirey  there  is  an  implied 
undertaking  for  the  safe  custody  and  deliverv-  Where  a  person 
undertakes  to  carry  goods  safely  and  securely  (p),  he  will  be  re- 
flponsible  for  the  damage  they  sustain  in  the  carriage  through  his 
neglect,  though  he  is  not  a  common  carrier,  nor  has  any  reward 
for  his  labour;  and  this  rule  holds,  although  the  plaintiff  for 
greater  caution,  sends  his  servant  with  the  goods,  who  pays  a 
person  for  guarding  them,  because  he  apprehends  danger  of  their 
being  stolen  (q).  In  Beaiichamp  v.  Pawley^  1  M.  &  Kob.  S8,  a 
stage-coachman  was  holden  responsible  for  the  loss  of  a  parcel 
whieh  he  had  received  to  carry  without  reward,  it  appearing  to 
have  been  lost  through  gross  negligence  on  his  part.  In  a  special 
action  on  the  case,  wherein  the  plaintiff  declared  that  whereas  the 
defendant  had  undertaken  to  carry  a  hare  for  the  plaintiff  from 
A.  to  B.,  yet  the  defendant  carried  the  same  so  negligently,  that  he 
lost  it  by  the  way,  to  the  damage  of  the  plaintin  of  10/.  On  de- 
murrer to  the  declaration,  it  was  objected  by  Hawkins^  Serjeant, 
that  the  plaintiff  had  not  declared,  on  the  general  custom  of  the 
realm  relating  to  carriers,  and,  therefore,  the  defendant  must  be 
taken  to  be  a  private  person ;  if  so,  there  was  not  any  consideration 
laid,  and  consequently  the  promise  was  merely  nudum  pactum.  2ndly. 
The  plaintiff  had  not  set  forth  a  delivery  of  the  hare,  upon  which  the 
promise  was  made,  and  for  the  breach  of  which  promise  the  action 
was  brought.  Prohyn  and  Reynolds^  (the  only  judges  in  court,)  as 
to  the  first  objection,  admitted  that  the  defendant  must  be  taken  to 
be  a  private  person;  but  it  was  determined  in  Coggs  v.  Bernard^ 
that  a  private  person  was  answerable,  if  he  undertook  the  carriage 
of  goodj9,  for  a  misfeasance,  though  there  was  not  any  consideration : 
and  the  only  difference  was,  that  a  common  carrier  was  obliged  to 
imdertake  the  carriage  of  goods,  and  a  private  person  was  not ;  but 
if  a  private  person  voluntarily  undertook  it,  he  was  by  law  answer- 
aiMe  for  damage  arising  from  his  negligence.  As  to  the  second  ob- 
jection, the  court  said,  that  the  delivery  was  implied ;  for  it  was 
stated,  that  the  defendant  had  carried  the  hare  part  of  the  way, 
whic^  be  could  not  have  done  vrithout  a  delivery ;  and  as  for  the 
breach  of  promise,  the  action  was  not  brought  for  that,  but  for  the 
bfls  of  tiie  hare ;  the  promise  was  only  inducement.     Accordingly 

(n)  Muickamp  y.  The  Lanetuier  and      ▼.  WtOiUiy  Gow't  N.P.  C  115. 
9rmtm  JvacHm-BnOwtif  Cb.  8  M.  &  W.  (p  )  Coggu y.  Bernard,  Lord lUym.  900. 

421.  iq)  Sobmum  y.  Dmrnortf  2  Bob.  & 

(o)  1  iBrt.  80,  a.  WoodleVe^.  Cfuriim,      PuL  416. 
1  Rol.  Ab.  2,  (C)  pi.  4  ;  S.  P.  Co9ki0im 
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they  gave  judgment  for  the  plaintiff.    Button  ▼•  Osborne^  B.  R.  M. 
3  Geo.  II.  MSS. 

Coach-owners  are  not  liable  for  injuries  which  passengers  may 
sustain  from  inevitable  accidents,  as  from  the  oversetting  of  the 
coach  from  the  horses  taking  fright,  there  not  being  any  negligence 
in  the  driver  (r)  ;  but  otherwise  it  is,  if  there  be  negligence  in  the 
driver.  A  coach-owner  is  bound  to  convey  his  passengers  in  road- 
worthy  (s)  vehicles,  and  if  an  accident  happen  from  a  defect  in  con- 
struction, the  owner  is  liable,  although  the  defect  be  out  of  sight 
and  not  discoverable  upon  ordinary  examination.  See  the  duty  of 
coach-owners,  fully  explained  by  Best^  C.  J.,  in  Crofts  y.  Waterhouse^ 
S  Bingh.  321.  The  proprietors  of  a  mail-coach  are  answerable  for 
an  injury  sustained  by  a  passenger,  through  the  misconduct  of  their 
driver  (Jt),  A.,  a  stable-keeper,  let  to  B.  four  horses  to  draw  B.'s 
carriage  from  C.  to  D.  The  horses  were  rode  by  A/s  servants. 
Through  their  negligence,  the  carriage  of  I.  S.  sustained  an  injury. 
It  was  holden,  that  I.  S.  might  mmntain  an  action  against  A.  (u). 


11.  Of  the  Stat.  11  Oeo.  IV.  ^  I  Will.  IV.  c.  68,  limiting  the 
Respowhiliiy  of  Carriers  by  Land^  as  to  the  Loss  of 
Parcels  of  a  certain  Description.  Stat,  7  Geo.  II.  c.  15 ; 
53  Geo.  III.  c.  159. 

On  the  23rd  of  July,  1830,  an  act  was  passed  (11  Geo.  IV.  & 
1  Will.  IV.  c.  68),  by  which  the  liability  of  carriers  by  land  for 
hire,  for  the  loss  of  or  injury  to  parcels  of  a  certain  description,  has 
been  much  altered.  It  is  entitled  "An  Act  for  the  more  effectual 
Protection  of  Mail  Contractors,  Stage  Coach  Proprietors,  and  other 
common  Carriers  for  Hire,  against  the  Loss  or  Injury  to  Parcels  or 
Packages  delivered  to  them  for  Conveyance  or  Custody,  the  Value 
and  Contents  of  which  shall  not  be  declared  to  them  by  the  Owners 
thereof."  Such  is  the  title  of  the  act,  and  then  the  preamble 
recites,  '^  That  by  reason  of  the  frequent  practice  of  bankers  and 
others  sending  by  the  public  mails,  stage-coaches,  waggons,  vans, 
and  other  public  conveyances  by  land^  for  hire,  parcels  and  pack* 
ages  contaming  money,  bills,  notes,  jewellery,  and  other  articles  of 
great  value  in  a  small  compass,  much  valuable  property  ia  rendered 
liable  to  depredation,  and  the  responsibility  of  mail  contractors, 
stage-coach  proprietors,  and  common  carriers  for  hire,  is  greatly 
increased ;  and  through  the  frequent  omission  by  persons  sending 

(r)  Aiton  y.  Hetnun,  2  Esp.  N.  P.  C.  81. 
533.  (if)  SammeU  v.  Wriffkt^  5  Esp.  N.  P. 

(«)  Sharp  Y.  Orey,  9  Bingh.  457 ;  2  M.  C.  268.    See  Qiuimum  y.  Bmmeit,  6  M. 

&  Sc.620.  &  W.  499;  pott,  tit.   « Master  tnd  Ser- 

(0  White  y.  Boulion,  Peake's  N.  P.  C.  ywit" 
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siich  parcels  and  packages  to  notify  the  value  and  nature  of  the  con- 
tents thereof,  so  as  to  enable  such  mail  contractors,  &c.  by  due  dili- 
gence to  protect  themselves  against  losses  arising  from  their  legal 
responsibility,  and  the  difficulty  of  fixing  parties  with  knowledge  of 
notices  published  by  such  mail  contractors,  &c.  with  the  intent  to 
limit  such  responsibility,  they  have  become  exposed  to  great  and 
unavoidable  risks,  and  have  thereby  sustained  heavy  losses ;  it  is 
then  enacts.  That  no  mail  contractor,  stage-coach  proprietor,  or 
other  conunon  carrier  by  land,  for  hire,  shaU  be  liable  for  the  loss 
of,  or  injury  to,  any  article  of  property  of  the  descriptions  following; 
(that  is  to  say,)  gold  or  silver  coin  of  this  realm  or  of  any  foreign 
state,  or  any  gold  or  silver  in  a  manufactured  or  unmanufactured 
state,  or  any  precious  stones,  jewellery,  watches,  clocks,  or  time- 
pieces of  any  description,  trinkets,  bills,  notes  of  the  governor  and 
company  of  the  Banks  of  England,  Scotland,  and  Ireland   re- 
spectively, or  of  any  other  bank  in  Great  Britain  or  Ireland,  orders, 
notes,  or  securities  for  payment  of  money,  English  or  foreign,  stamps, 
maps,  writings,  title-deeds,  paintings,  engravings,  pictures,  gold  or 
silver  plate,  or  plated  articles,  glass,  china,  silks  in  a  manufactured 
or  unmanufactured  state,  and  whether  wrought  up  or  not  wrought 
up  with  other  materials,  furs  (a;)  or  lace,  or  any  of  them,  contained 
in  any  parcel  or  package  which  shall  have  been  delivered,  either  to 
be  carried  for  hire,  or  to  accompany  the  person  of  any  passenger  in 
any  mail  or  stage-coach,  or  other  public  conveyance,  when  the  value 
of  such  property  aforesaid  contained  in  such  parcel  or  package  shall 
exceed  the  sum  of  ten  pounds,  unless  at  the  time  of  the  aeliveiy 
thereof  at  the  office,  warehouse,  or  receiving-house  of  such  mail- 
contractor,  &c.  or  to  their  book-keeper,  coachman,  or  other  servant, 
for  the  purpose  of  being  carried,  or  of  accompanying  the  person  of 
any  passenger  as  aforesaid,  the  value  and  nature  of  such  property 
shall  have  been  declared  by  the  persons  sending  or  delivering  the 
same,  and  such  increased  charge  as  hereinafter  mentioned,  or  an 
engagement  to  pay  the  same,  be  accepted  by  the  person  receiving 
such  parcel  or  package."     By  the  second  section,  common  carriers, 
upon  delivery  of  such  parcels  exceeding  the  value  of  ten  pounds, 
and  so  declared  as  aforesaid,  may  demand  an  increased  rate  of 
charge,  which  is  to  be  notified  by  a  notice  in  legible  characters 
affixed  in  the  office ;  and  persons  sending  parcels  are  to  be  bound 
by  such  notice,  without  further  proof  of  the  same  having  come  to 
their  knowledge.     The  third  section  directs  that  carriers  shall,  if 
required,  give  a  receipt  for  the  parcel,  acknowledging  the  same  to 
have  been  insured,  which  receipt  shall  not  be  Uable  to  any  stamp 
duty  ;  and  carriers  who  do  not  give  such  receipt,  when  required,  or 
affix  the  proper  notice,  are  not  entitled  to  the  benefit  of  this  act. 
By  the  fourth  section,  carriers  cannot  by  a  notice  limit  their  liability 
at  common  law  to  answer  for  the  loss  of  any  articles  in  respect 

(«)  Mayhew  v.  JVeiton,  6  C.  &  P.  58. 
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whereof  thej  «re  not  entitled  to  the  benefit  of  this  acL  Bj  the 
fifth  section,  eveiy  office  of  such  commoa  carrier  shall  be  deemed  a 
reeeiving-luMiBe  (y),  and  any  one  propriet<nr  shall  be  liable  to  be 
sued,  and  no  action  shall  abate  for  want  of  joining  any  co^proprietor. 
Special  contracts  are  not  to  be  affected  by  this  act  (jb).  Parties 
oititled  to  damages  for  parcels  lost  or  damaged,  may  recover  the 
extra  charges  for  insmimce  (a).  This  act  (b)  does  not  protect  a&y 
such  common  carrier  from  lijd>ility  to  answer  for  loss  or  injury 
arising  from  the  felonious  act  of  any  servant  in  their  employ,  nor 
does  it  protect  any  such  servant  from  liability  for  any  loss  or  mjury 
occasioned  by  theur  own  personal  n^ect  or  nusconduct.  Bat  com- 
mon carriers  are  not  to  be  concluded  as  to  the  value  of  any  paivel 
by  the  value  declared,  but  the  party  injured  must  prove  the  actual 
value  by  the  ordinary  legal  evidence  (c).  Money  may  be  paid  into 
court  by  the  common  carrier  in  the  same  manner  and  with  the  same 
effect  as  money  paid  into  court  in  any  other  action  (d). 

Although  («)  the  foregoing  statute  in  the  preamble  mentions 
articles  of  great  value  in  a  small  compass,  yet  the  provisions  of  sect. 
1,  in  its  enacting  part,  are  not  controlled  by  those  words  in  the  pre- 
amble. The  terms  of  that  section  are  general,  and  it  applies  to  any 
glass  article  if  exceeding  ten  pounds  in  value.  The  carriage  of 
glass  requires  particular  attention,  and  imposes  peculiar  risk  on  the 
carrier.  The  term  '^  glass  '*  in  the  act  being  unlimited,  the  court 
would  not  be  justified  in  saying  that  it  applied  to  small  glasses  only, 
and  not  to  glass  of  every  description.  In  such  a  case,  therefore, 
the  plaintiff  cannot  recover,  if  he  does  not  comply  with  the  terms  of 
the  notice  in  the  office,  unless  he  can  establish  wrongful  conduct,  so 
as  to  take  the  case  out  of  the  protection  intended  by  the  statute. 
Gross  negligence  has  in  many  cases  been  held  to  affix  a  liability  on 
a  carrier,  to  which  he  would  not  otherwise  have  been  subject ;  as 
where  he  delivered  the  article  to  a  wrong  person  (y ),  or  where  a 
mode  of  conveyance  (g)  different  from  that  agreed  for  was  substi- 
tuted, viz.  stage-coach  for  mail ;  or  where  a  parcel  was  left  unpro- 
tected in  a  cart  (A)  in  a  street  in  London,  or  carried  beyond  the 
place  of  delivery  (i).  But  in  a  recent  case  it  has  been  holden,  that 
as  the  protection  given  by  the  first  section  of  this  statute  is  abso- 
lute, and  without  exception  or  restriction,  if  any  of  the  goods  enu- 
merated in  the  first  section  be  sent  to  a  carrier  for  conveyance  with- 
out  a  declaration  of  the  nature  and  value  of  such  goods,  or  without 
paying  or  engaging  to  pay  an  increased  charge,  according  to  sec- 

(y)  Symi  ▼.  Ch^lm,  5  A.  &  £.  634;      4  Tyr.  141 ;  2  Cr. &  M.  353,  8.  a 

1  Nev.  &  P.  129.  (/)  Birkeii  v.  Willm,  2  B.  &  A.  356 ; 

'z)  Sect.  6.  JDnfy.  Budd,  3  Brod.  &  Bingh.  177. 

a)  Sect.  7.  (g)  Gameti  y.  WiUam,  5  B.  &  A.  53 ; 

b)  Sect.  8.  Sleat  y.  Fogg,  5  B.  &  A.  342. 

c)  Sect.  9.  (A)  Smith  ▼.  Home,  Holt's  N.  P.  C. 
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[d)  Sect.  10.  643 ;  8  Taunt.  144. 

(e)  Per  Bagley,  B.,  Oufm  y.  Bunutt,  (i)  JB^  y.  Tkmer,  8  T.  R.  531. 
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tion  2,  the  carrier  is  not  liable  for  their  loss,  though  it  happen  by 
the  gross  negligence  of  his  servants  (A).  A  carrier  receiving  goods 
undertakes  to  carry  them  to  the  party  whose  address  is  upon  tnem ; 
the  &ct  of  their  coming  to  him  tnrough  a  series  of  agents  does  not 
prevent  his  being  liable  (/).  Since  the  new  rules,  the  defence  that 
the  value  has  not  been  dedared  cannot  be  made  available  under  the 
general  issue  (ai). 

In  every  contract  for  the  carriage  of  goods  (n),  between  a  person 
holding  hnnself  forth  as  the  owner  of  a  lighter  or  vessel  ready  to 
carry  goods  for  hire,  and  the  person  putting  goods  on  board,  or 
employing  his  vessel  or  lighter  for  that  purpose,  it  is  a  term  of  the 
contract,  on  the  part  of  the  carrier  or  lighterman,  implied  by  law^ 
that  his  vessel  is  tight  and  fit  for  the  purpose  of  employment^  for 
which  he  offers  and  holds  it  forth  to  the  public.  And  the  carrier 
and  lighterman  will  be  responsible  for  a  breach  of  this  implied 
undertaking,  although  he  should  give  notice,  ^^  that  he  will  not 
be  answerable  for  any  loss  or  damage,  unless  occasioned  by  want  of 
ordinary  care  in  the  master  or  crew  of  the  vessel,  in  which  case  he 
will  pay  TO/.,  per  cent,  on  such  loss  or  damage,  so  as  the  whole  does 
not  exceed  the  value  of  the  vessel  and  freight  ;^  because  the  object 
of  such  notice  is  to  limit  the  responsibihty  of  the  carrier  in  those 
cases  only  where  the  law  would  otherwise  have  made  carriers  an- 
swerable for  the  neglect  of  others^  and  for  accidents  which  it  might 
not  be  within  the  scope  of  ordinary  care  and  caution  to  provide 
against.  In  Ellis  v.  Turner^  8  T.  R.  531,  where  a  similar  notice 
was  given,  the  owner  of  the  vessel  was  holden  liable  for  the  whole 
loss  upon  the  special  undertaking  of  the  master. 

By  stat.  7  Geo.  II.  c.  15,  s.  1,  reciting,  that  it  had  been  holden 
that  the  owners  of  vessels  were  answerable  for  goods  made  away  with 
by  the  masters  or  mariners,  without  the  knowledge  or  privity  of  the 
owners,  whereby  merchants  were  discouraged  from  adventurinff 
their  fortunes  as  owners  of  vessels,  to  the  prejudice  of  trade  and 
navigation,  it  is  enacted,  that,  ^'  the  owners  of  vessels  shall  not  be 
liable  for  any  loss  or  damage,  by  reason  of  any  embezzlement,  secret- 
ing, or  makmg  away  with  (by  the  master  or  mariners)  of  any  goods 
shipped  on  board  any  vessel,  or  for  any  act,  matter,  or  thing,  damage, 
or  forfeiture,  done,  occasioned,  or  incurred  by  the  master  or 
mariners,  or  any  of  them,  without  the  privity  and  knowledge  of  the 
owners,  further  than  the  value  of  the  vessel  with  her  appurtenances 
and  freight  for  the  voyage,  wherein  the  embezzlement,  &c.  shall  be 
made." 

An  action  was  brought  against  the  owner  of  a  vessel  to  recover 

(k)  HMtm  ▼.  Dibbmt  2  Q.  B.  646 ;  Laneatter  and  Pretton  Junetion  RaUwaif 

2  G.  &  D.  36.     See  Wyld  v.  PieVord,  Company,  8  M.  &  W.  421,  ante,  p.  419. 
8  M.  &  W.  443.  (m)  Symi  t.  Chaplin,  5  A.  &  E.  6S4 ; 

(0  Per  Demnan,  C.  J. ;  8ym»  t.  Chap^  1  Nev.  &  P.  129. 
Hm,  5  A.  &  B.  642 ;  and  see  IfweAomp  y.  (»)  Lyon  t.  MelU,  5  East,  428. 
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the  value  of  a  quantity  of  dollars  (o)  shipped  by  the  plaintiff  on 
board  the  defendant's  vessel,  bound  from  London  for  Hamburgh. 
The  dollars  had  been  taken  during  the  night,  by  force,  from  on  bowl 
the  vessel,  by  a  number  of  freshwater  pirates,  as  the  vessel  lay  at 
anchor  in  the  Thames.  The  defendant  relied  on  the  preceding  sta- 
tute, proving  that  one  of  the  mariners  was  accessory  in  the  robbery, 
by  giving  intelligence.  The  Court  of  King's  Bench  were  of  opinion, 
that  this  case  fell  within  the  words,  ^'  any  act,  matter,  or  thing,  done, 
occasioned,  or  incurred,  by  master  or  mariners,  or  any  of  them,""  and, 
consequently,  that  the  defendant  was  not  liable  beyond  the  value  of 
the  vessel  and  freight.  The  preceding  statute  afforded  a  very  inade- 
quate protection  to  the  owners  of  vessels,  for  they  still  remained 
liable  for  the  full  amount  of  goods  lost  by  robbery,  embezzlement, 
&c.  to  which  the  master  or  mariners  were  not  privy  ^  and  the  case  of 
a  loss  by  fire  was  wholly  unprovided  for  by  the  sUttute ;  to  remedy 
these  inconveniences,  and  for  the  further  encouragement  of  trade 
and  navigation,  the  statute  26  Geo.  III.  c.  86,  s.  1,  has  confined  the 
liability  of  the  owners  of  vessels  for  any  loss  or  damage,  by  reason  of 
any  robbery,  embezzlement,  &c.  without  the  privity  of  the  owners,  to 
the  value  of  the  vessel  and  freight,  although  the  master  or  mariners 
are  not  concerned  in,  or  privy  to^  such  robbery^  embezzlement^  ^c. 
The  second  section  exempts  the  owners  of  vessels  entirely  from  an- 
swering for  any  loss  by  fire.  And  by  the  third  section,  "the 
owners  of  vessels  shall  not  be  liable  to  answer  for  any  loss  happen- 
ing to  any  gold,  silver,  diamonds,  watches,  jewels,  or  precious  stones, 
by  reason  of  any  robbery,  embezzlement,  making  away  with,  or 
secreting  thereof,  unless  the  owner  or  shipper,  at  the  time  of  shipping, 
insert  in  his  bill  of  lading,  or  otherwise  declare  in  writing  to  the 
master  or  owner  of  the  vessel,  the  nature,  quality  and  value  of  such 
gold,  &c."  When  the  goods  were  described  as  "  1338  hard  dol- 
lars," this  being  a  coin  current  at  the  port  of  shipment,  it  was  held 
a  sufficient  compliance  with  the  act  (jp).  The  fourth  section  directs, 
that  the  freighters  or  proprietors  shall  receive  satisfaction  in  aver- 
age in  proportion  to  their  respective  losses,  if  the  value  of  vessel  and 
amount  of  freight  shall  not  be  sufficient  to  make  them  full  compen- 
sation ;  and  empowers  the  freighters  or  proprietors,  or  any  of  them 
on  behalf  of  himself  and  the  other  proprietors,  or  the  owners  of  the 
vessel,  to  exhibit  a  bill  in  equity  for  the  discovery  of  the  amount  of 
the  losses,  and  also  of  the  value  of  the  vessel  and  freight,  and  for  an 
equal  distribution  and  payment  thereof  among  the  freighters  in  pro- 
portion to  their  losses ;  provided  that,  where  the  part-owners  of  the 
vessel  exhibit  the  bill,  they  shall  annex  an  affidavit,  negativing 
collusion  with  any  of  the  defendants ;  and  shall  thereby  offer  to  pay 
the  value  of  the  vessel  and  freight,  as  the  court  shall  direct,  where- 
upon the  court  shall  ascertain  the  value,  and  direct  payment 
thereof,  as  in  the  case  of  bills  of  interpleader.    The  foregoing 

(o)  Sutton  ▼.  Mitehtll,  1  T.  R.  19.  (p)  GihU  v.  Potter,  10  M.  &  W.  70. 
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statute  relates  only  to  ships  usually  occupied  in  sea  voyages  and  not 
to  small  craft  lighters  and  boats  concerned  in  inland  navigation  (9). 
See  further  provisions  on  this  subject  in  stat.  53  Geo.  III.  c.  159, 
and  Gale  v.  Lawrie,  5  B.  &  C.  156,  stat.  6  Geo.  IV.  c.  125, 
SB.  58,  5. 

The  preceding  statutes  do  not  affect  the  liability  of  masters  and 
mariners  (r). 


III.  Of  the  Lien  of  Carriers, 

Bt  the  custom  of  the  realm,  a  common  carrier  is  bound  to  carry 
the  goods  of  the  subject  for  a  reasonable  reward,  to  be  therefore 
paid,  by  force  of  which  he  has  a  lien  («)  as  far  as  the  carriage  price 
of  the  particular  goods,  but  not  to  any  greater  extent.  Conmion 
carriers  have  in  many  instances  attempted  to  extend  their  Uen^  so 
as  to  cover  their  general  balances,  or,  in  other  words^  they  have 
claimed  a  general  lien.  In  Rushforth  v.  Hadfieldy  6  East,  519, 
7  East,  224,  it  seems  to  have  been  admitted  by  the  court,  that  the 
lien  chumed  by  a  carrier  for  his  general  balance,  was  not  founded 
on  the  common  law,  but  that  such  a  lien  might  arise  by  contract 
between  the  owner  of  the  goods  and  the  carrier ;  and  that  usage 
of  trade,  if  general,  uniform,  and  long  established,  was  evidence  of 
such  contract  (6).     But  it  was  resolved,  that,  as  general  liens  were 

(g)  Hunter  v.  M^Oawn,  D.  P.  1819 ;       III.  c  36,  b.  5 ;  53  Geo.  III.  c.  159,  s.4. 
1  Bli.  573.  («)  SiifmerY,  Upshaw,  Lord Raym.  752. 

(r)  See  7  Geo.  II.  c.  15,  s.  4  ;   26  Geo. 

(6)  See  Nayhr  v.  Mangles,  1  Esp.  N.  P.  C.  109,  where  it  was  ecu- 
tended,  that  a  wharfinger  had  a  lien  for  his  general  balance;  Lord  Kenyon, 
C.  J.,  said,  that  "  liens  were  either  by  common  law,  usage  or  agreement. 
laens  by  Uie  common  law  were  given  where  a  party  was  obliged  by  law  to 
receive  goods,  &c.,  in  which  case,  as  the  law  imposed  the  burthen,  it 
also  gave  him  the  power  of  retaining  for  his  indemnity.  This  was  the  case 
of  innkeepers;  that  a  lien  from  usage  was  a  matter  of  evidence.  The 
usage  in  the  present  case  had  been  proved  so  often,  he  said,  it  should  be 
considered  as  a  settled  point  that  wharfingers  had  the  lien  contended  for.'' 
And  in  Sjpears  v.  Hartlt/,  3  Esp.  N.  P.  C.  81,  Lord  Eldon,  C.  J.,  (on 
the  authority  of  the  preceding  case)  held,  that  a  wharfinger  had  a  lien  for 
his  general  balance ;  and  further,  that,  although  the  balance  was  of  more 
than  six  years'  standing,  the  wharfinger  might  retain  the  eoods  by  virtue 
of  his  general  lien,  for  the  debt  was  not  mscharged  by  the  operation  of 
the  statute  of  limitations,  but  the  remedy  only.  See  also  AspinaU^ 
Assignee  ofHmDarth,  v.  Pickfbrd,  3  Bos.  &  Pul.  44.  n.  (a.).  Trover  for 
ffoods :  the  defence  was,  that  the  goods  were  put  by  Uowarth  into  the 
hands  of  the  defendant,  as  a  carrier,  to  be  forwarded  from  Manchester  to 
his  warehouse  in  London,  and  that  the  defendant  was  entitled  to  retam 
against  the  estate  for  the  general  balance  due  from  H.  for  the  carriage  of 
the  goods.    This  ri^t  was  established  by  evidence  of  the  defendant  having 
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not  to  be  fiuwundr  the  {MUPty  who  seto  up  sudi  a  daim  oa§^ 
to  make  oui  a  Tery  stroag  case,  anil  evid^ioe  of  a  few  recant  m^ 
staBcea  of  detakier  by  eanaers,  for  their  general  balaaee,  would  not 
be  sufficient  to  furnish  an  in^renoe,  that  the  party  who  dealt  with 
a  carrier,  had  knowledge  of  the  usage,  and  so  to  warrant  a  coocla- 
sion,  that  he  contracted  with  reference  to  it»  and  adopted  the  gene- 
ral lien  into  the  particular  contract. 

A  carrier  had  given  notice  that  all  goods  would  be  subject  to  a 
lien,  not  only  for  the  freight  of  the  particular  goods,  but  also  for 
any  general  balance  due  from  their  respective  owners,  goods  having 
been  sent  by  the  carrier  addressed  to  the  order  of  J.  S.,  a  mere 
iactor ;  it  was  holden  {t)^  that  the  carrier  had  not,  as  against  the 
real  owner,  any  lien  for  the  balance  due  from  J.  S.  Query,  wh^ 
ther,  if  the  notice  had  been,  that  all  goods,  to  whomsoever  bdong>- 
ing,  should  be  subject  to  a  lien  for  any  general  balance  that  may  be 
due  from  the  persons  to  whom  they  are  addressed,  he  would  have 
any  right  to  retain  tibe  goods  for  the  balanoe  due  from  I.  S. ! 
In  trover  against  a  carrier,  where  the  question  was,  whether  the 
goods  were  rightfully  retained  by  the  defendant  in  satisfaction  of  a 
general  lien ;  it  was  holden,  that  parol  evidence  couM  not  be  given 
of  the  contents  of  a  postable  notice  in  the  defendant's  office,  that  all 
goods  carried  by  the  defendant  were  to  be  subject  to  such  general 
lien,  but  that  the  notice  itself  must  be  produced ;  and  also,  that 
evidence  of  bill  delivered  to  the  plaintiff,  containing  a  similar  state- 
ment, could  not  be  received  without  a  notice  to  produce  the  bills  («). 

As  liens  at  law  exist  only  in  cases  where  the  party  entitled  to 
them  has  the  possession  of  the  goods ;  consequently,  if  a  carrier 

1)arts  with  the  possession  of  the  goods,  after  the  lien  attaches,  the 
ien  is  gone.    An  usage  for  carriers  to  retain  goods (^r),  as  alien 
for  a  general  balance  of  account  between  them  and  the  consignees, 

(0  WHffhiY.SHdl,  5  B.  &  A.  366;  (r)    OppmMSm  ▼.  AmmB;  S  Bob.  9t 

(«)  Joam  Y.  TkrUitm^  9  M.  A  W.  675.       Pid.  42. 


before  claimed  and  been  allowed  to  retain  for  his  general  balance,  both 
against  bankrupt  estates  and  solvent  customers,  and  also  by  the  evidence 
of  a  principal  carrier  on  the  western  road  to  the  same  effect,  respecting 
himself.  *'  The  onus  of  making  out  a  right  of  general  lien  lies  upon  the 
wharfinger.  There  may  be  an  usage  in  one  place  varying  from  that 
which  prevails  in  another.  When  ^  usage  is  general  and  prevails  to 
such  an  extent,  that  a  parfy  contracting  widi  a  wharfinger  must  be  si^ 
posed  eonnaant  of  it,  then  he  will  be  bound  by  the  terms  of  that  usage; 
but  then  it  should  be  generally  known  to  prevail  at  that  place.  If  theie 
be  any  question  as  to  the  usage,  the  wharfinger  should  protect  himself  by 
imposing  special  terms,  and  he  should  give  notice  to  his  employer  of  the 
estent  to  ^dbich  he  claims  a  lien.  If  he  neglects  to  do  so,  he  cannot 
insist  upon  a  right  of  general  lien  for  any  thing  beyond  the  mere  wK^rf, 
agje-''     Per  Our.  BMemeu  v.  CoUiaumi^  7  B.  &  C.  212. 
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does  not  afibet  the  right  of  the  conmgnor  to  stop  the  goods  in 
tHouitu.  A  carrier  (y)  who,  by  the  usage  of  a  particular  trade,  is 
t»  be  paid  for  the  carriage  of  goods  by  the  consignor,  has  not  any 
right  to  detain  them  asainst  the  consignee  for  a  general  balance 
due  to  him  for  the  carnage  of  other  goods  of  the  same  sort,  sent  by 
the  consignor.  If  a  passenger  (z)  book  himself  to  go  by  a  particiiJayr 
coach,  and  leaves  his  portmanteau,  the  carrier  will  have  a  lien 
for  something,  though  not  for  the  whole  fare. 


IV.  By  whom  Actions  against  Common  Carriers  aught  to  be 

brought. 

In  ^oieral  the  action  against  a  carrier,  for  the  non-delivery  or 
loss  of  goods,  must  be  brought  by  the  person  in  whom  the  legal 
right  of  property  in  the  goods  in  question  is  vested  at  the  time ; 
&r  he  is  the  person  who  has  sustained  the  loss,  if  any,  by  the  neg- 
ligence of  the  carrier,  and  whoever  has  sustained  the  loss  is  the 
proper  party  to  call  for  compensation  from  the  person  by  whom  he 
has  been  injured  (a).  Henoe  where  a  tradesman  orders  goods  to 
be  sent  by  a  carrier,  as  at  the  instant  when  the  goods  are  deli- 
vered to  the  carrier,  such  delivery  operates  as  a  deliveiy  to  the 
purchaser,  and  the  whole  property,  (subject  only  to  the  right  of 
stoppage  in  transitu  by  the  seller,)  vests  m  the  purchaser,  he  alone 
can  maintain  an  action  against  the  carrier  for  any  loss  or  damage  to 
the  goods ;  and  this  rule  holds  as  well  where  the  particular  carrier 
is  not  named  by  the  purchaser  (b)  (7),  as  where  he  is  (c) ;  and  it 
holds  as  well  in  the  case  of  a  carrier  by  water,  as  where  the  goods 
are  conveyed  by  land :  but  it  has  in  no  case  been  held  that  the  pro- 
perty passed  to  the  consignee  by  the  consignor's  mere  delivery  to 

(y)  ButUr  y.  Wooleoti,  2  Bot.  &  Pul.  248,  S.  P. 

K.R.64;and8eeAiM//y.ifoa/««,9Bingli.  (fi)  Dmtfam  ▼.  Sohnunutm,  8  Bob.  & 

574.  Pol.  584. 

(s)  HifffiiUT.Breth«H(M,bC.StF.2.  (c)  AnoM  ▼.  Ptoifr,  8  T.  R.  330  $  1  AAk. 


5 


Dawet  Y.  Peek,  8  T.  B. 330;  1  Atk.      248. 


(7)  Delivery  of  goods  by  the  vendor,  on  behalf  of  the  vendee,  to  a 
carrier,  although  not  named  by  the  vendee,  is  a  delivery  to  the  vendee. 
Button  V.  Solomonson,  3  Bos.  &  Pol.  582.  And  the  goods  are,  imme- 
diately upon  the  deHveiy  to  the  carrier,  at  the  risk  of  the  vendee,  aldKragfa 
tiie  carrier  is  to  be  paid  by  the  vendor.  King  v.  Meredith,  2  Gamph.  63&. 
^le  vendor  is  not  bound  to  enter  and  insure  the  goods  with  the  carrier  as 
above  the  limited  value,  without  instructions  for  that  purpose.  Cothag  v. 
Tute,  3  Campb.  129.  But  the  delivery  to  the  carrier  ought  to  be  in  such 
a  manner,  as  to  furnish  the  purchaser  with  a  remedy  over  against  the 
earner,  in  case  of  loss,  ^tiejhftoa  v.  Xm,  3  Campb.  414.  Bee  eSao  Clatrhe 
V.  Hutehins,  14  East,  475. 
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a  carrier,  the  consignee  having  given  no  order  whatever  for  the 
sending  (<i) ;  and  where  goods  are  sent  to  a  customer  for  approval, 
as  until  acceptance  no  property  vests  in  the  consignee^  the  action 
against  the  carrier  for  loss  is  properly  brought  by  the  consignor  (e). 

The  plaintiff  had  shipped  goods  (/)  on  board  the  Mercurius,  of 
which  the  defendant  was  owner,  to  be  carried  from  London  to 
Tonningen.  The  goods,  (as  appeared  by  an  admission  on  the  part 
of  the  plaintiff,)  were  expressed  in  the  bills  of  lading,  to  be  shipped 
by  order  on  account  of  Hesse  and  Co.  of  Hamburgh.  The  sbip 
arrived  in  the  river  Eyder,  but  was  prevented  from  proceeding  to 
Tonningen  by  the  conmiander  of  one  of  his  Majesty'^s  frigates,  and 
ordered  to  return  home.  After  her  return,  the  captain  made  an 
affidavit,  that  he  believed  the  cargo  to  be  Danish  property ;  where- 
upon the  goods  were  unloaded  and  delivered  over  to  the  admiralty 
marshal,  and  libelled  in  the  Admiralty  Court;  the  plaintiff  afterwards 
recovered  them  by  a  proceeding  in  that  court.  The  action  was 
brought  to  recover  the  expenses  incurred  by  the  suit  in  the  admi- 
ralty. On  the  part  of  the  defendant  it  was  insisted,  that  the  goods 
being  shipped  by  order  and  on  account  of  Hesse  and  Co.,  the  pro- 
perty vested  in  them  immediately  on  their  being  shipped  on  board 
the  Mercurius.  Dawes  v.  Peck^  and  Dutton  v.  Solomonson^  were 
cited.  It  was  also  urged,  that  a  recovery  by  the  present  plaintiff 
could  not  protect  the  defendant  from  an  action  at  the  suit  of  Hesse 
and  Co.  On  the  part  of  the  plaintiff  it  was  contended,  that  there 
was  a  distinction  between  the  carrying  goods  from  one  part  of 
England  to  another,  and  the  transporting  tnem  beyond  sea.  That 
after  a  delivery  of  goods  to  a  carrier,  to  carry  them  from  one  part 
of  England  to  another,  the  vendor  had  no  property  in  the  goods, 
but  oiuy  a  right  of  stopping  in  transitu ;  and  it  was  admitted,  that 
if  the  goods  were  directed  to  be  sent  by  a  carrier,  without  specify- 
ing the  carrier,  the  delivery  to  the  carrier  was  a  delivery  to  the 
vendee ;  but  urged  that,  in  the  case  of  goods  sent  abroad,  if  the 
goods  arrived  safe,  they  were  to  be  paid  for :  aliter,  if  they  do  not 
arrive.  Lord  Ellenborough^  C.  J.  ^'  They  are  shipped  by  order  and 
on  account  of  Hesse  and  Co.  I  can  recognize  no  property  but  that 
recognized  by  the  bill  of  lading.""     Plaintiff  nonsuited. 

It  is  observable  that  in  the  case  of  Davis  v.  JameSy  5  Burr.  2680, 
it  was  holden,  that  the  consignor  might  maintain  the  action ;  but 
the  ground  of  that  decision  was,  that  the  consignor  had  made  him- 
self responsible  to  the  carrier  for  the  price  of  the  carriage.  So 
where,  by  the  bill  of  lading,  the  captain  was  to  deliver  the  goods  for 
the  consignor,  and  in  his  name  to  the  consignee,  and  at  the  time 
of  shipment  the  consignee  had  no  property  in  the  goods,  it  was 

(d)  Per  Wiffhtman,    J.,    in   Cbait  v.  223,  Parkef  J. ;   recog;iuzed  in  Coat*  t. 

Chaplin,  3  Q.  B.  483 ;  2  G.  &  D.  552,  Chaplin,  uH  tup. 
port,  p.  429.  (/)  Broum  v.  Hodffwn,  2  Campb.  36. 

(«}  Swain  y.  Shepherd,  I  M.  &  Rob. 
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holden  (g),  that  an  action  against  the  ship-owners  for  damage  done 
to  the  goodsy  must  be  brought  in  the  name  of  the  consignor ;  and 
that,  although  the  consignee  had  insured  the  goods  and  advanced 
the  premiums  of  insurance  before  the  arrival  of  the  ship.  A  laun- 
dress sent  linen,  which  she  had  washed,  to  the  owner,  by  the  carrier, 
\diom  she  paid.  The  carrier  having  lost  it,  it  was  holden  (A),  that 
the  laundress  was  entitled  to  sue  the  carrier  for  the  loss ;  for  she 
had  a  special  property,  which  had  not  passed  from  her.  The  travel- 
ler of  M.,  a  tradesman  residing  in  London,  ordered  ^oods  for  M.,  of 
plaintiff,  a  manufacturer  at  Paisley.  No  order  was  given  as  to  send- 
mg  the  goods :  plaintiff  gave  them  to  defendant,  a  carrier,  directed 
to  M.,  to  be  taken  to  him,  and  also  sent  an  invoice  by  post  to  M., 
who  received  it.     The  goods  having  been  lost  by  defendant's  negli- 

{^ence,  and  not  delivered  to  M.,  it  was  holden  (i)  that  defendant  was 
iable  to  plaintiff.  In  Moore  v.  Wilson^  1  T.  R.  659,  where  the 
action  was  brought  by  the  consignor,  and  the  plaintiff  having 
averred  in  his  declaration,  that  the  hire  was  to  be  paid  by  him, 
proof  that  the  hire  was  to  be  paid  by  the  consignee  was  holden  not 
to  be  a  variance,  on  the  ground  that  whatever  might  be  the  contract 
between  the  vendor  and  the  vendee,  the  agreement  for  the  carriage 
was  between  the  carrier  and  the  vendor,  the  latter  of  whom  was  by 
law  liable.  Where  goods  were  delivered  to  a  carrier  at  Exeter,  to 
convey  to  Falmouth,  and  there  deliver  them  to  an  agent,  who  was 
to  forward  them  to  the  consignee  abroad  ;  and  the  carrier  detained 
the  goods  on  the  ground  of  a  lien  against  the  agent  for  his  general 
balance ;  it  was  holden,  that  trover  might  be  mamtained  against  the 
carrier  at  the  suit  of  the  consignor  (%).  An  action  lies  against  the 
commander  of  a  ship  of  war  who  takes  the  bullion  of  a  private  mer- 
chant on  board,  for  not  safely  keeping  and  delivering  it(/).  So 
where  the  master  of  a  store-ship,  in  the  king's  service,  took  in  the 
bullion  of  a  private  merchant  on  freight,  from  Gibraltar  to  Wool- 
wich, it  was  holden  (m),  that  an  action  lay  against  him  for  the  loss 
of  the  bullion. 

V.  Of  the  Declaration^  p.  429  ;  and  Pleading  under  New  Rules^ 

p.  433. 

Formerly  the  declaration  in  actions  against  common  carriers 
stated  their  employment  as  common  carriers  (n),  their  liability  by 
the  custom  of  the  realm,  a  delivery  to,  and  acceptance  by  the  de- 
fendants of  the  goods  to  be  carried,  for  a  reasonable  hire  or  reward, 
concluding  with  the  loss  or  damage  to  the  goods ;  but  the  modem 
practice  is  not  to  declare  in  this  form,  but  in  assumpsit  (8),  and 

(g)  Sargent  y.  Morris,  3  B.  &  A.  277.  ComwiU  Lent  Ass.  1813 ;  Wood,  B.  MSS. 

ih)  Freeman  v.  Birch,  3  Q.  B.  492,  n.  (/)  Hodgson  v.  Fullarton,  4  Taunt.  787. 

(t)  Coats  Y.  Chaplin,  3  Q.  B.  483;  2  G.  (m)  Hatchwell  v.  Coohe,  6  Taunt.  577. 

&  D.  552.  (ft)  Heme's  Plead.  76.  Vid.  Ent.  37, 38. 
{k)  Tagliabue  v.  Wynn  and  another. 


(8)  It  may  be  observed,  however,  that  where  the  circomstances  of  the 
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not  to  stftte  either  the  employiiifent  of  the  defeodantB  as  cohuhqo 
eairiers,  or  the  custom  of  the  realm  (9)  as  to  then*  liability.  This 
form  of  declaration  has  prevailed  since  the  decision  of  Dale  v.  HaU^ 
M.  T.  1750,  in  whidi  it  was  settled,  that  it  did  not  make  any 
diSerenoe,  wheiJier  the  plaintiff  declared  on  the  custom,  or  more 
generally  in  assnmpsit :  lor,  by  stating  that  the  def(»idant  carried 
mr  hire,  it  woidd  appear  that  the  defendant  was  a  common  carrier, 
and  then  the  law  woold  raise  the  promise  from  the  nature  of  the 
contract.  But  althon^  the  plaintiff  is  not  bound  to  all^;e  the 
OBstom,  yet  he  must  {m>duce  sufficient  evidence  to  bring  his  case 
within  the  custom  (o). 

The  advantage  resulting  to  the  plaintiff  from  declaring  in 


(o)  Per  Lord  Hmrdwid^  C.  J.,  in  Btmektr  -v.  Lawmm^  H.  9  Geo.  IL  B.  fi.  Ca. 
temp.  Hardw.  199. 


case  require  a  count  in  trover  to  be  added^  the  ancient  form  of  dedaiation 
is  adhered  to,  or  (what  is  more  usual)  a  condse  form,  analagous  to  the 
ancient  form,  and  founded  on  a  breach  of  duty,  is  adopted.  It  is  wor^iy 
of  remark,  that  Demson,  J.,  said  in  Dale  v.  HaU,  B.  R.  H.  24  Geo.  if. 
MSS.,  that  where  the  action  was  founded  on  the  custom,  it  was  er  ctm- 
iraeiu,  and  that  trover  and  an  action  on  the  custom  could  not  be  joined ; 
■ad  in  Bagan  y.  Sandford  and  another,  Salk.  440,  the  court  held,  that 
an  actioii,  duurging*  the  defendants  with  a  breach  of  their  duty  as  carrim, 
was  not  an  action  ex  deUeto,  but  ex  quasi  eoniraetu,  and  on  this  ground 
they  decided,  that  the  action  being  brought  against  two  of  four  part- 
owners  of  a  ship  could  not  be  sustained,  aluiough  the  defendants  had  not 
pleaded  this  matter  in  abatement,  but  had  relied  on  the  general  issue,  not 
guilty.  This  case,  however,  as  to  the  taking  adyantage  of  the  onussion 
of  some  of  the  partners  on  the  general  issue,  has  been  overruled  in  Bice  y. 
Skute,  5  Burr.  26 1 1,  and  in  subsequent  cases ;  and  as  to  the  form  of  the 
action,  Baaon  y.  Sand/ord,  was  overruled  in  Dickon  v.  Clifton,  2  Wils. 
319,  which  was  recognized  by  Lord  Ellenhoroagh,  C.  J.,  delivering  the 
opinion  of  the  court  in  Govett  v.  Badnidge,  3  East,  62.  In  an  action  on 
the  case  for  refusing  to  carry  goods,  it  is  sufficient  to  aver  in  the  declara- 
laon  that  plaintiff  was  ready  and  willing,  and  then  offered  to  pay  defendant 
for  the  carriage,  &c.,  and  an  actual  tender  is  not  necessary.  Piekford  v. 
Grand  Junction  BaUway  Company,  8  M.  &  W.  372.  See  Jones  v.  Tarlettm, 
9  M.  &  W.  675. 

(9)  **  The  custom  of  the  realm  is  the  law  of  the  realmf,  and  consequently 
it  need  not  be  set  forth  in  the  declaration."  Per  Denison,  J.,  in  Dale  v. 
ffaU,  MSS.  and  per  Lord  Hardvncke,  C.  J.,  in  Boucher  v.  Lawsan,  Ca. 
Temp.  Hardw.  199.  See  also  Hargrave's  Co.  Litt.  p.  89,  a,  n.  7.  "It 
seems  not  only  unnecessary,  but  even  improper  to  recite  the  custom  in  Ihe 
declaration,  becaase  it  tends  to  confound  the  distinction  between  special 
customs,  which  ought  to  be  pleaded,  and  the  general  custom  of  the  reaim, 
of  which  the  courts  are  boxmd  to  take  notice  without  pleading.' 
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*  See  the  Dedantion,  2  Show.  478,  and  Gaith.  158. 
t  lIiwt.lU,6;  Hoh.18. 
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Bvnpsit  is,  that  he  msjr  join  ihe  oomnKm  counts  with  ihe  special 
comts  in  assumpsit,  if  he  has  other  and  distinct  {p  )  causes  of  acti<m 
to  which  they  are  appKeaUe.  The  inoonvenienoe  which  arises 
from  dedarin^  in  assumpsit  is,  that  it  lets  in  a  plea  of  abatement 
tar  waai  of  joming  all  the  pairties,  and  it  excludes  the  riffht  to  join 
a  ooant  in  trover.  If  the  plaintiff  is  desirous  of  avoiding  this 
ineoBvenience,  he  may  either  pursue  the  ancient  method  of  de- 
daring  with  a  recital  of  the  custom,  or  he  may  adopt  a  more 
general  form,  (omitting  the  recital  of  the  custcnn,)  and  allege  his 
gcavamen  as  oonsistmg  in  a  breach  of  duty  arising  out  of  an  em- 
ployment for  hire,  and  may  consider  that  breach  of  duty  as  a  tor- 
tious negligence.  But  under  the  new  rules,  H.  T.  4  Will.  IV.  m 
actions  of  tort  for  misfeazance,  several  counts  for  the  same  injury, 
varying  the  description  of  it,  are  not  allowed.  And  in  the  like 
actions  for  nonfeazance,  several  counts  founded  on  various  state- 
meats  of  the  same  duty,  are  not  allowed.  Declaring;  in  tort, 
the  plaintiff  was  permitted  to  add  a  count  in  trover,  whereby  the 
defendant  was  ousted  of  his  plea  in  abatement  (;),  on  the  ground 
of  not  joining  all  the  parties  ;  and  further,  if  the  action  was  brought 
against  several  defendants,  and  some  were  found  guilty,  and  others 
acquitted,  the  plaintiff  was,  notwithstanding,  entitled  to  judgment 

r'nst  those  who  had  been  found  guilty  (r).  The  reader,  however, 
dd  be  apprized,  that  the  doctrine  laid  down  in  Govett  v. 
jRadnidge^  was  opposed  by  two  dedsions  in  the  Ck>urt  of  Common 
Pleas,  viz.  first  by  the  case  of  Powell  v.  LaytoiL,  2  Bos.  &  Pul. 
N.  R.  365,  in  which  it  was  determined,  that  a  declaration  against 
a  carrier  by  water,  stating,  ^^  that  he  had  received  goods  to  carry 
for  freight,  but  that  he  had  not  delivered  them  according  to  his 
dnty,^  was  founded  in  contract;  and  that  to  a  declaration  so 
feained,  the  defendant  might  plead  that  he  was  only  liable  jointly 
with  his  partners,  and  that  his  partners  were  not  sued ;  and,  secondly, 
by  the  case  of  Max  v.  Moherts^  and  eight  others  (s) ;  there  the 
gravamen  was  alleged  as  consisting  in  a  breach  of  duty  as  ship- 
owners, arising  out  of  an  employment  for  freight.  The  plaintiff 
eould  not  prove  all  the  defendants  to  be  owners ;  the  court  were  of 
opinion,  that,  as  the  action  was  founded  in  contract,  it  was  incum- 
bent on  the  plaintiff  to  prove  all  the  defendants  to  be  owners,  and 
having  failed  in  that,  he  could  not  recover  against  those  who  were 
proved  to  be  owners.  A  writ  of  error  was  brought,  which,  having 
been  twice  argued  in  the  Court  of  King's  Bench,  was  adjourned  to 
the  Exchequer  Chamber,  as  it  was  supposed  that  a  decision  in  this 
case  might  settle  the  question  upon  which  the  contrary  judgments 
had  been  given ;  but,  after  argument,  the  twelve  judges  were  unani- 
mondy  oi  opinuno,  that  both  the  counts  of  the  dedaration  were 

(«)  See  nm  rales.  (r)  OnvBii  ▼.  BaSmidgt,  B.  R.  3  Siit, 

\q)  MitekeU  ▼.  T^tuU,  5  T.  R.  649 ;  62 ;    Cooper   ▼.   South,  4  Taunt.  802 ; 

AmeU  T.  Waterhotue,  B.  K.  Trin.    T.  Bretherion  v.  Wood,  3  Bwd.  &  B.  54. 

57  Geo.  III.  6  H.  &  S.  385.  (•)  2  N.  R.  454. 
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80  defective  in  several  material  respects,  (perfectly  coUaieral  to  the 
question  upon  which  the  determination  of  the  judges  was  sought^)  that 
no  judgment  could  be  given  for  the  plaintiff  upon  either  of  them  (t). 
But  where  an  action  on  the  case  was  brought  against  t^n  defendants, 
proprietors  of  a  coach,  for  the  carriage  of  passengers  for  hire,  for 
mjuries  sustained  by  plaintiff,  a  passenger,  in  consequence  of  n^li- 
gence  in  driving,  whereby  the  coach  was  overset,  and  the  jury  found 
against  eight  or  the  defendants,  and  in  favour  of  the  other  two ;  and 
judgment  was  entered  accordingly  in  B.  R.  On  error  in  Exchequer 
Chamber,  the  judgment  was  affirmed  (u),  the  court  observing,  that 
in  this  case  a  duty  was  imposed  on  the  defendants  which  did  not 
arise  by  the  contract,  but  by  the  custom  or  conmionlaw  of  England. 

Trover  will  not  lie  against  a  common  carrier  for  merely  losing 
goods  entrusted  to  his  care  without  any  actual  wrong  (x)  (10).  The 
proper  form  of  action  is  the  action  on  the  case  before  mentioned. 
Although  goods  are  spoiled  by  the  default  of  the  master  of  the  ship, 
yet  the  owners  are  liable  in  respect  of  the  freight  (y),  if  charged 
on  the  custom  of  the  realm,  or  as  usually  carrying  for  hire,  or  upon 
an  express  undertaking:  but  not  otherwise (2:).  In  this  case  the 
declaration,  (if  in  assumpsit,)  ought  to  be  against  all  the  owners ; 
but  if  one  or  more  are  not  named  as  defendants,  advantage  can  be 
taken  of  the  omission  by  plea  in  abatement  only  (a).  The  same  rule 
holds  with  respect  to  all  common  carriers  who  are  partners,  or  who 
make  a  joint  contract  (&).  A  ship  was  chartered  to  the  commis- 
sioners of  the  navy  as  an  armed  vessel,  who  put  on  board  a  com- 
mander in  the  navy  and  a  king's  pilot,  the  master  and  ci*ew  being 
appointed  and  paid  by  the  owners.     In  consequence  of  the  improper 


(0  Max  V.  Robertt,  12  East,  89.  But 
see  Weall  v.  King,  12  East,  452. 

(ti)  Bretherton  and  othert  v.  Woodj 
Exch.  Ch.  3  Brod.  &  Bingh.  54  ;  9  Price, 
408 ;  6  Moore,  141 ;  recog^ed  in  Pozzi 
Y.  Shipton,  8  A.  &  E.  963 ;  1  P.  &  D.  4. 

{x)  Rots  Y.  /oAfwon,  5  Burr.  2825 ; 
IRrkman  v.  HargrtaotM^  (case  from  Lan- 
caster Sum.  Ass.  1800,  before  Graham^  B.,) 
B.  R.  H.  41  G.  III.  MSS.  S.  P. 

(y)  Bown,  v.   San^ford,  Salk.  440;  3 


Lev.  258;  1  Show.  29;  2  Show.  478; 
Skin.  278 ;  3  Mod.  321 ;  Carth.  58,  8.  C 
See  also  Colvin  v.  Newberry^  8  B.  &  C. 
166,  reversed  on  error  in  Exch.  Chr. 
7  Bingh.  190;  1  Tyrwh.81. 

(z)    Boucher   v.    La»9om,    Ca.    temp. 
Hardw.  194. 

(a)  Rice  v.  Skute,  5  Burr.  2611. 

(b)  But  see  stat.   1   WiU.  IV.  c  68, 
s.  5,  ante,  p.  422. 


(10)  But  if  the  carrier  has  the  goods  in  his  custody  at  the  time  when 
he  refuses  to  deliver  them,  this  will  be  evidence  of  a  conversion^  Salk.  655. 
So  trover  will  lie  against  a  carrier  who  deliver  goods  to  a  wrong  person 
through  mistake.  Per  Kent/on,  C.  J.,  Foul  v.  Harbottle,  Peake's  N.  P.  C. 
49,  recognized  in  Devereux  v.  Barclay,  2  B.  &  A.  704.  The  owner  of 
goods  on  board  a  vessel  directed  the  captain  not  to  land  them  on  the  wharf, 
against  which  the  vessel  was  moored,  which  the  captain  promised  not  to 
do,  but  afterwards  delivered  them  to  the  wharfinger,  conceiving  that  the 
wharfinger  had  a  lien  on  the  goods  for  wharfage  fees  ;  it  was  holden,  that 
the  owner  might  maintain  trover  against  the  captain,  who  could  not  prove 
that  any  wharfage  duty  was  due. — Syeds  v.  Hay,  4  T.  R.  260. 
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execution  of  an  order  given  by  the  commander,  the  chartered  ship 
ran  foul  of  another  ship.  It  was  holden  (c),  that  the  owners  of  the 
chartered  ship,  were  liable  for  the  injury  which  the  other  ship 
sustained ;  for  the  chartered  ship,  notwithstanding  it  had  an  officer 
on  board,  was,  with  regard  to  third  persons,  to  be  considered  as  the 
ship  of  the  owners. 

.  Pleading  under  new  Rules. — In  case  against  a  carrier  the  plea  of 
not  guilty  will  operate  as  a  denial  of  the  loss  or  damage,  but  not  of 
the  receipt  of  the  soods  by  the  defendant  as  a  carrier  for  hire,  or  of 
the  purposes  for  which  they  were  received.  R.  G.  H.  T.  4  Will.  IV. 
SeeJVebb  v.  Page^  6  Scott's  N.  R.  951.  All  matters  in  confession 
and  avoidance  of  actions  on  the  case  shall  be  pleaded  specially,  as 
in  actions  of  assumpsit.     R.  G.  H.  T.  4  Will.  IV. 

As  to  payment  of  money  into  court,  see  ante^  p.  140,  and  new 
rules. 


VI.  Evidence. 

Action  against  defendants  (d)  as  owners  of  a  coach,  for  the 
loss  of  a  parcel.  To  prove  the  ownership,  on  the  part  of  the  plain- 
tiff, an  entry  in  the  book,  kept  at  the  proper  office  in  Somerset 
House,  stating  the  defend^ts  to  be  licensed  as  owners  of  the  coach 
was  produced ;  and  it  was  contended,  that  as  the  entry  was  made  in 
pursuance  of  stat.  25  Geo.  III.  c.  51,  ss.  50,  51,  it  must  be  pre- 
sumed to  be  accurate,  and  was  at  least  primd  facie  evidence ;  but 
Oibbs^  C.  J.,  rejected  it,  observing  that  the  entry  not  being  signed 
by  the  defendants,  and  nothing  being  shown  to  connect  them  with 
it,  it  was  no  evidence  to  prove  them  to  be  owners  of  the  coach.  The 
inscription  (e)  on  a  stage-coach  of  the  name  of  the  party  is  evidence, 
in  an  action  against  him,  of  ownership,  for  the  statute  is  not  con- 
fined to  proceedings  before  magistrates. 

A  parcel,  containing  bank-notes,  stamps,  and  a  letter,  was  sent, 
by  a  common  carrier,  from  one  stamp  distributor  to  another ;  it 
was  holden  (/),  in  an  action  against  the  carrier,  that  the  circum- 
stance of  the  letter  accompanying  the  stamps  was  prima  facie 
evidence  that  it  related  to  them,  so  as  to  brin^  the  case  within  the 
proviso  of  the  42  Geo.  III.  c.  81,  s.  6  (g),  which  enacts,  ^'that  the 
prohibition  to  send  letters  otherwise  than  by  the  post,  shall  not  extend 


(c)  FUteher  v.  Braddieh,  2  Bos.  &  Pul. 
N.  R.  182.    See  also  Fenion  v.  City  qf 
DuiUn  Steam  Packet  Co.  8  A.  &  E.  835  ; 
I  P.  &  D.  103. 

(i2}  Sirother  ▼.  Willan  and  othere, 
4  Campb.  24.  See  also  Tmkier  v.  Wal' 
poh,  14  East,  226;  S.  P.  as  to  register  of 
a  ship. 

U)  Barford  ▼.  NeUon,  1  B.  &  Ad.  571. 

(/)  Bennett  ▼.  Ckmgh,  1  B.  &  A.  461. 

VOL.  I. 


[ff)  Repealed  by  stat.  7  WUL  IV.  &  1 
Vict.  c.  32 ;  stat.  7  WUL  IV.  &  1  Vict, 
c.  33,  excepts  from  the  exclasiTe  privilege 
of  the  post  office,  "Letters  concerning 
goods  or  merchandize  sent  by  common 
known  carriers,  to  be  delivered  with  the 
goods  which  such  letters  concern,  without 
hire  or  reward  or  other  profit  or  advantage 
for  receiving  or  delivering  snch  letters." 

2f 
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to  letters  sent  by  any  oommon  cazrier,  with  and  for  the  jpoipose  of 
beinff  delivered  with  tiie  goods  that  the  letter  eoneem :  and  that 
the  defendant  not  haying  proved  the  letter  to  relate  to  any  other 
subjeet-matter,  was  liaUe  for  the  value  of  the  parcel. 

Declaration,  that  for  certain  hire  and  reward,  defendants  under- 
took to  carry  goods  from  London  and  deliver  them  safely  at  Dover. 
The  contract  proved  was  to  carry  and  deliver  safely,  (&e  and  rob- 
bery excepted).  It  was  bolden  (A)  that  this  was  a  varianoe.  A 
memoranoum  by  a  wharfinger  (t)  of  the  receipt  of  goods  to  be 
shipped  in  a  particular  manner,  may  be  given  in  evidence  to  show 
the  terms  on  which  diey  were  received  without  a  stamp,  althoi^ 
the  value  of  the  goods  was  above  20/.,  the  wharfage  being  of  a  leas 
amount.  To  sustain  an  action  against  the  keeper  of  a  boddng- 
office  for  the  loss  of  a  parcel,  it  is  not  sufficient  merely  to  show  non* 
delivery  of  the  goods  to  the  consignee  (A) ;  and  that  it  had  not 
reached  its  destination.  The  office-keeper's  duty  is  to  deliver  to  a 
carrier :  and  some  evidence  must  be  given  showing  specifically  a 
breach  of  that  duty.  By  takii^  charge  of  a  parcel  at  a  booking- 
office,  the  office-keeper  merely  makes  himself  an  agent  to  book  for 
the  stage-coaches ;  so  that  he  sends  the  parcel  to  the  proper  coach- 
office,  and  once  delivers  it  there,  he  has  discharged  himself ;  he  has 
nothing  to  do  with  the  carriage  of  the  goods  (Q. 


ii 
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[k)  Xtf/JloM  ▼.  JMZ^,  2  B.  ft  a  20.  lKeT.ft?.22. 

[0  CSUuMe*  y.  8Uk,  1  Ry.  ft  IL  15,  (Q  Per  Loid  AH^^r,  C.  B. 

recognized  by  AiM,  C  J.,  in  Ltfkmm  ▼.  dkimp  ^.Lameaiier  mnd  Preil— 

Butl0!f,  ib.  13.  BaUit^  Cb.  8  M.  ft  W.  428,  mUe,  ^419. 

(i)  GUbmi  y.  DaU,  5  A.  ft  E.  543; 


(    485 


CHAPTER   XI. 


COMMON. 


I.  Of  Bight  of  Common,  p.  435. 
II.  Of  Common  of  Pashtre^  p.  436 ;  and  kermn  of  Ofomum  ap^ 
pendant,  p.  437 ;    Common  Appurtenant,  p.  438 ;   and  Com- 
mon in  gro98,  p.  439. 
IIL  Of  the  Interest  of  the  Owner  of  tie  Soil,  subfeet  to  Biffhi  of 
Common  p.  440 ;  and  herein  of  Approvement  and  Incloeure, 
p.  441. 
IV.  Of  the  Remedy  for  Disturbance  of  Bight  of  Common,  p.  443u 

V.  Of  Surcharges  by  Commoners,  p.  444. 
TL  Pleadings ;  Evidence,  p.  445 ;  Stat.  6^7  Vict.  c.  85,  p.  460. 


I.    Of  Right  of  Common. 

Might  of  Common  is  an  incorporeal  hereditament,  or  a  right 
(lying  in  grant,)  which  certain  persons  haye  to  take  or  use  in  com- 
mon, a  nut  of  the  natural  produce  of  land  (1),  water  (2),  wood  (3), 
&c.,  belonging  to  other  persons,  who  have  the  permanent  or  limited 
interest  in  the  soil,  &c.  If  a  person  claim  by  prescription  any 
qpecies  of  common  in  the  land  of  another,  and  taat  the  owner  shall 
be  excluded  to  have  pasture,  estovers,  or  the  like ;  this  is  a  pre- 
scription against  law  (a).  But  a  person  may  prescribe  for  the 
sev^ra/ pasture,  and  exdude  the  owner  of  the  souirom  feedii^  his 
cattle  there  (i). 

The  coBunon  over  which  the  right  is  daimed,  generally  is  situate 
in  the  same  manor  in  which  the  tenements  lie,  in  rQq>ect  <^  which 
the  right  is  claimed ;  but  a  person  may  prescribe  for  right  of  com- 
mon over  a  waste  in  one  manor,  in  respect  of  a  tenem^t  lying  in 

(a)  1  Intt.  122«  a.  ekerd,  6  A.  &  B.  A30,4Bd  in  W4hom§  ▼. 

(b)  1  Inst.  122,  a. ;  Hoskhu  t.  Bobim,      Uptim,  6  M.  &  W.  536. 
^fiand.  524,  WMX^giiwHi  ib  /mm  v.  JU* 

(1)  Common  of  pasture,  and  common  of  turbary. 

(2)  Common  of  fishery. 

(3)  Common  of  eatavers. 

2f2 
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another ;  but  stronger  evidence  should  bo  given  to  establish  such 
a  right  than  in  ordinary  cases.  A  person  may  have  two  distinct 
substantial  grants  of  right  of  common  over  different  wastes,  from 
different  lords^  in  respect  of  the  same  tenements  (c)  ;  and  immemo- 
rial usage  is  evidence  of  such  distinct  grants.  If  A.  has  a  common 
by  prescription  (d)^  and  takes  a  lease  of  the  land  for  twenty  years 
whereby  tne  common  is  suspended ;  after  the  years  ended,  A.  may 
claim  the  common  generally  by  prescription  ;  for  the  suspension 
was  to  the  possession  only,  and  not  to  the  right,  and  the  mherit- 
ance  of  the  common  did  always  remain  (4).  Declaration  stated 
that  the  plaintiff  was  possessed  of  a  messuage  and  hmd,  in  right  of 
which  he  was  entitled  to  common  for  all  his  commonable  cattle 
levant  and  couchant,  on  a  common  called  Bentry  Heath,  and  that 
defendant  had  enclosed  the  same.  Plea,  N.  G.  At  the  trial  it 
appeared  that  the  messuage  and  land,  in  respect  of  which  the  right 
of  common  was  claimed,  had  about  fifty  years  ago  vested  in  the 
lord  by  forfeiture,  and  that  he  re-granted  the  same  as  a  copyhold 
with  its  appurtenances.  It  was  contended  that  the  right  of  common 
became  extinguished,  and  the  re-grant  of  it  as  a  copyhold  with  its 
appurtenances  did  not  re-create  the  right  of  common.  But  per 
Abbott y  G.  J.,  on  motion  to  enter  nonsuit,  when  a  copyhold  tene- 
ment is  seized  into  the  hands  of  the  lord,  it  does  not  thereby  lose 
its  right  of  common; ..for  that  right  is  annexed  to  all  tenements 
demised  or  demisable  by  copy  of  court  roll ;  and  while  the  estate 
remains  in  the  lord,  it  continues  demisable  (e). 


II.  Of  Common  of  Pasture  ;  and  herein  of  Common  Appendant^ 
p.  4S7  ;  Common  Appurtenant^  p.  438 ;  and  Common  in 
Chross^  p.  439. 

Common  of  Pasture  is,  where  one  person  has,  in  common  with 
other  persons,  the  right  of  taking,  by  the  mouths  of  his  cattle,  the 
herbage  growing  on  land  of  which  some  other  person  is  the  owner. 
Common  of  Pasture  is  either  common  appendant,  common  appur- 
tenant, or  common  in  gross.  With  respect  to  two  other  kinds  of 
common  of  pasture,  which  are  sometimes  mentioned  in  the  books, 

(c)  HoUimhead  v.  Walton,  7  East, 485.  (e)  Badoer  y.Ford,  3  B.  &  A.  153. 

(<0  1  Inst.  114,  b. 


(4)  Title  once  gained  hj  prescription  or  custom,  cannot  be  lost  by 
interruption  of  the  possession  for  10  or  20  years ;  but  by  interruption  in 
the  right  it  may ;  as  if  a  man  had  a  rent  or  common  by  prescription,  unity 
of  possession  of  as  high  and  perdurable  estate,  is  an  interruption  in  the 
rieht.  1  Inst.  114,  b.  When  a  prescription  or  custom  makes  a  title  of 
inheritance,  the  party  cannot  alter  or  waive  the  same  in  pais. 
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viz,  common  of  vicinage,  and  common  in  gross  sans  nomhre^  or 
without  stint ;  it  may  be  observed,  that  the  former  cannot,  strictly 
speaking,  be  a  right  of  common  (/),  for  if  it  were,  it  would  prevent 
an  enclosure,  which  it  has  been  always  holden  that  it  will  not.  The 
truth  is,  it  is  only  an  excuse  for  a  trespass  (g).  Where  there  is  a 
partial  enclosure  (A),  common  by  vicinage  still  continues.  As  to 
common  in  gross  sans  nombrey  it  has  been  truly  said,  that  the  notion 
of  this  species  of  common,  in  the  latitude  in  which  it  wafi  formerly 
understood,  has  been  exploded  long  ago  (t)  (5),  and  it  cannot  have 
any  rational  meaning,  but  in  contradistinction  to  stinted  common, 
where  a  man  has  a  right  to  put  on  the  common  a  certain  number  of 
cattle  only. 

Common  Appendant  (k)  is  of  common  right  (and  therefore  a  man 
need  not  prescribe  for  it  (/)  (6)),  for  beasts  conmionable,  that  is, 
that  serve  for  the  maintenance  of  the  plough,  as  horses  and  oxen, 
and  for  kine  and  sheep  to  manure  the  land,  and  is  appendant  to 
ancient  arable  land  only  (m).  It  must  have  existed  from  time 
immemorial  (n).  It  must  be  claimed  in  the  waste  of  the  lord,  not 
for  a  certain  number  of  cattle,  but  for  such  only  as  are  levant  and 
oouchant  on  the  land,  and  therefore  it  cannot  be  severed,  not  even 
for  a  moment,  nor  turned  into  common  in  gross.  The  reason  for 
common  appendant  appears  to  be  this :  that  as  the  tenant  would 
necessarily  have  occasion  for  cattle  (o),  not  only  to  plough,  but 
likewise  to  manure  his  own  land,  he  must  have  some  place  to  keep 
such  cattle  in,  while  the  corn  is  growing  on  his  own  arable  land ; 
and  therefore  of  right  (if  the  lord  had  any  waste)  the  tenant  might 
put  his  cattle  there,  when  they  could  not  go  on  his  own  arable 
land ;  hence  it  is  plain,  that  levancy  and  couchancy  (7)  are  incident 

(/)  Mwgrave  v.  Cove,  Willes,  322;  (i)  1  Inst.  122,  a;   Bro.  Abr.  Com- 

1  Inst.  122,  a.  mon,  1. 

(^)  See  Heath  ▼.  BlHott,  4  Bingh.  N.  C.  (/)  Bro.  Abr.  Ck)mmon,  pi.  11, 35. 

388.  (m)  4  Rep.  37,  b ;  WiUes,  322. 

(A)  GuUeit  Y.  Lopes,  13  East,  348.  in)  26  H.  4,  a. 

(t)  Bemutt  Y.  Reeve,  WiUes,  232.  (o)  Betmeti  ▼.  Reeve,  Willes,  231. 


(5)  In  Melhr  v.  Spateman,  1  Saund.  p.  346,  c.  Serj.  Wms.  edition, 
Kefynge,  C.  J.,  said,  positively,  that  there  could  not  be  any  common  in 
gross  sans  nombre.  See  idso  Benson  v.  Chester,  8  T.  R.  396,  where  it 
was  holden,  that  a  claim  of  a  right  of  common,  without  stint,  as  annexed 
to  an  ancient  messuage,  without  land,  could  not  be  supported,  such  a  right 
of  common  not  existing  in  law. 

(6)  Common  appendant  must  have  existed  from  time  immemorial,  but 
it  ought  not  to  be  claimed  by  prescription.  The  proper  way  of  pleading 
it  is,  that  the  party  was  seised  in  fee  of  certain  arable  land,  to  which  he 
had  common  appendant  in  the  locus.     See  4  H.  6,  13,  a. 

(7)  Levancy  and  couchancy  mean  the  possession  of  such  land  as  will 
keep  the  cattle  claimed  to  be  commoned  during  the  winter ;  and  as  many 
as  the  land  will  maintain  during  the  winter,  shall  be  said  to  be  levant  and 
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to  conmMiii  appendtt&t  (p\  namdj,  that  the  tenant  can  only  have  • 
tight  of  common  for  sudb  cattle  aa  are  levant  and  eoudumt  on  Ui 
ortate,  that  is,  for  such  and  ao  many  as  he  has  oecasionfortoploii^ 
and  manure  his  land,  m  proportion  to  the  quantity  thereof  (8). 
Common  appendant,  being  of  common  riflfat,  may  be  apportioned, 
by  alienation  of  part  of  l£e  land  to  whidi  die  common  is  af^MD* 
dant  (g) ;  and  if  the  land  be  divided  ever  so  often  (r),  each  p«rcel 
of  land  is  entitled  to  common  appendant.  Althoosfa  the  conmioner 
purchases  part  of  the  land  in  which  he  is  entitled  to  common,  yet 
the  common  shall  be  apportioned  ($\  becanse  common  i^^ieiidaiit 
k  of  conunon  right(0;  bn^  otherwise  it  is  of  common  af^oiv 
tenant  (u). 

Common  Appurtenant  is  a  right  of  common  founded  on  a  gnnt(x). 
or  prescription  (y),  (which  supposes  a  grant,)  annexed  to  l£e  enjoy- 
ment of  land.  ThiB  species  of  common  may  be  granted  for  all 
manner  of  cattle,  that  is,  not  only  for  those  which  serve  for  the 
maintenance  of  the  plough,  and  to  manure  the  land,  but  for  spwine^ 
goats,  and  the  like  (z) ;  it  maybe  granted  for  an  unlimited  number, 
or  for  a  certain  number  of  cattle.  Where  common  appurtenant  ia 
granted  for  an  unlimited  number  of  cattle,  the  measure  of  profit 
which  the  commoner  is  to  have,  is,  as  in  the  case  of  oonupoB 
appendant^  levancy  and  couchancy  (a) ;  and,  consequently,  lika 
common  appendant,  such  common  appurtenant  cannot  be  converted 
into  common  in  gross.  But  common  appurtenant  for  a  oertaai 
number  of  cattle  may  be  granted  over,  and  so  become  common  in 
gross. 

Common  appurtenant  may  be  granted  at  this  day  (&),  and  may 
be  apportioned  (c)  by  a  conveyance  of  part  of  the  land  to  which  th^ 
right  is  appurtenant  (9). 

[p  )  1  RoU.  Abr.  398,  (I)  1.  (y)  1  Inst.  122,  a. 

[q)  1  Inflt.  122,  tu  (#)  A. 

r)  Per  WUU»,  C.  J.;  Wiltet,  250, 231.  (a)  1  BoL  Abr.  398,  (I)  pL  1 ;   Drmff 

#)  8  Rep.  79,  a.  ▼.  Kent,  Crow  Jae.  16. 

[t)  1  Inat.  122,  i.  (b)  CbwIcM  y.  Slack,  15  Bast,  106. 

iu)  lb.  (e)  A^adged  Hob.  235 ;  1  Inst.  122,  a. 

(«)  Cro.  Car.  482. 

eouchant.  Per  BuUer,  J.,  SehoUe  v.  Harpreavet,  5  T.  R.  48,  49.  Bat 
see  Bofferg  v.  Benstead,  po^t,  tit.  '*  Evidence,''  p.  447j  8. 

(8)  "  It  is  plain  that  a  person  cannot  hare  a  right  of  common  appendant 
for  cattle  which  he  borrows,  miless  he  make  use  of  them  all  the  year  to 
plough  or  manure  his  land."  Per  WUles,  C.  J.,  in  Bennett  v.  JiMoe, 
Willea,  231,  2. 

(9)  This  point  was  determined  also  in  SaekeveriU  v.  Porter,  Cro.  Oar* 
482,  where  a  right  of  common  in  a  waste  having  been  granted  to  A.  (who 
was  seised  of  lands  in  S.),  and  all  his  tenants  in  S.,  ror  all  commooaUe 
cattle,  and  A.  conveyed  parcel  of  the  lands  in  S.;  it  was  holden,  that  the 
alienee  was  entitled  to  common  for  all  his  commonable  cattle,  levant  and 
eouchant,  on  the  parcel  of  the  lands  conveyed. 
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Common  apporteoaoty  as  weD  as  oommoniypeiidaai,  may  beoome 
extinct  by  nnity  of  poeseaaion  {d).  And  where  common  appurtenant 
has  been  extinguished  by  unity  of  possession,  a  new  right  of  com- 
mon is  not  created  bv  a  deed  granting  a  messua^  and  land,  with 
all  common  thereto  behnging;  uthough  the  occupiers  of  the  tene- 
ment have  used  the  ccmunon  since  the  extinguishment.  Otherwise, 
if  the  language  of  the  deed  had  been,  ^^  w  commons  need  there- 
with (ey*  To  an  action  of  trespass  defendant  pleaded  a  prescriptiye 
nght  of  common  for  all  his  cattle,  levant  and  couchut,  upon  a 
messuage,  cum  pertinentiis  (f) :  on  demurrer,  it  was  insisted  that 
the  prescription  was  not  good,  for  the  cattle  could  not  be  levant  and 
eouchant  on  a  messuage.  JEToA,  in  support  of  the  plea,  contended, 
that  a  messuage  comprehended  a  curtilage,  which  might  be  an  aere 
nr  more,  upon  which  the  cattle  mig^t  be  levant  and  eouchant ;  the 
court  being  of  this  opinion,  adjud^sd  the  prescription  to  be  good. 
In  an  action  on  the  case  for  disturbing  the  plaint^^s  right  of  com- 
mon (ff)y  it  appeared  that  the  plaintiff  (who  claimed  the  common  in 
respect  of  a  messuage  for  all  commonaUe  cattle,  levant  and  eou- 
chant,) was  the  owner  of  a  small  house,  wherein  he  carried  on 
the  trade  of  a  butcher.  The  house  had  neither  land,  curtilage,  nor 
stable  belonging  to  it,  but  under  the  shop-window  was  a  sheep- 
hold,  which  would  contain  four  or  five  sheep  at  a  time,  but  neither 
horse  nor  bullock  could  be  kept  there  :  Lord  Kenyan^  G.  J.,  at  the 
trial,  on  the  northern  circuit,  being  of  opinion,  that  levancy  and 
couchancy  was  not  proved,  as  the  phintiff  had  not  shown  tnat  he 
was  in  possession  of  land  whereon  the  cattle  mi^ht  be  levant  and 
eouchant,  nonsuited  the  plaintiff.  The  Court  of  B.  B.  afterwards 
concurred  in  opinion  with  the  chief  justice. 

Common  of  pasture,  without  land,  for  a  certain  number  of  she^, 
may  be  parcel  of  a  manor  (A),  and  demised  and  demisable  by  copy 
of  court-roll ;  and,  if  it  be  thus  claimed  in  pleading  by  the  lord  of 
the  manor,  the  plea  wiU  be  good,  although  he  does  not  describe  the 
common  as  common  i4>pen€hnt,  i4>purt^iant,  or  in  gross,  since  it 
must  be  taken  to  be  common  appurtenant ;  for,  not  being  claimed 
as  incident  to  arable  land,  but  to  the  manor,  for  a  certain  number 
of  sheep  in  the  soil  of  another,  it  cannot  be  common  appendant ; 
nor  can  it  be  taken  to  be  common  in  gross,  being  stated  m  the  plea 
to  be  parcel  of  a  manor ;  then  it  must  be  oonunon  i^purtenant,  the 
only  remaining  sort  of  common. 

Common  in  gross  is  so  called  (t),  because  it  does  not  appertain 
to  any  land,  and  it  must  be  by  grant  or  prescription.  This  [n)ecies 
of  common  may  be  granted  for  all  manner  of  cattle,  and  ror  an 
unlimited  number,  or  for  a  certain  number  of  cattle.     If  granted 
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BratUhaw  ▼.  B^,  Cro.  Eliz.  570.  (y)  Sehoia  v.  Hargreavet^  5  T.  R.  46. 

C3emeni9  y.  Lambert,  1  Taunt.  205.  (h)  Musgrave  y.  Gsve,  Willes,  319. 


(/)  Seamier  y.  Johnmn,  T.  Jon.  227  (0  1  lB*t.  122,  a. 

2  Show.  248,  8.  C. 
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for  an  unlimited  number,  it  seems  that  the  grantee  may  put  on  any 
number  of  cattle,  provided  he  leaves  sufficient  common  for  the  lord ; 
if  granted  for  a  certain  number,  the  enjoyment  of  the  right  is  <^ 
course  limited  by  the  number  specified  in  the  grant.  A  corporation 
may  prescribe  for  common  in  gross,  for  cattfe  levant  and  conchani 
within  the  town,  but  not  for  common  in  gross  sans  nombre{k).  A 
copyholder  who  has  common  in  a  waste,  without  the  manor  of  which 
his  copyhold  is  parcel,  has  it  annexed  to  the  hmd,  and  not  to  his 
customary  estate,  and  must  prescribe  in  a  que  estate  throudi  his 
lord,  for  him  and  all  his  customary  tenants  thereof.  And  such 
common  without  the  manor  is  not  extinct  by  enfranchisement  of 
the  copyhold,  though  there  be  no  words  of  re-grant.  And  after 
enfranchisement,  the  feoffee  must  prescribe  in  a  que  estate  of  his 
lord  for  himself,  and  his  customary  tenants,  till  the  time  of  the  en- 
franchisement, and  since  that  time  for  the  feoffee  and  his  heirs,  as 
appurtenant  to  the  enfranchised  tenement  (/). 


III.  Of  the  Interest  of  the  Owner  of  the  Soil  subject  to  Sight  of 

Common ;  and  herein  of  Approvement  and  Inclasure. 

In  land  subject  to  a  right  of  common,  the  right  of  the  lord  or 
owner  of  the  soil  (10)  ought  to  be  so  exercised  as  not  to  injure  the 
right  of  common.  But  the  right  of  the  commoners  may  be  subser- 
vient to  the  right  of  the  lord  in  the  soil  (m),  so  that  the  lord  may 
dig  claypits  tnere,  or  empower  others  to  do  so,  without  leaving 
sufficient  herbage  for  the  commoners,  if  it  can  be  proved  that  such 
a  right  has  been  constantly  exercised  by  the  lord.  So  the  lord 
may  (n),  with  the  consent  of  the  homage,  grant  part  of  the  soil  for 
building,  if  he  has  immemorially  exercised  such  right.  The  inune- 
morial  exercise  of  such  right  by  the  lord  is  evidence  that  he  re- 
served that  right  to  himself,  when  he  granted  the  right  of  common 
to  the  commoners.  In  like  manner,  there  may  be  a  valid  custom  in 
a  manor,  within  the  limits  of  an  ancient  forest  belonging  to  the 
crown,  for  the  lord,  with  the  assent  of  the  homage,  to  grant  parcels 
of  the  waste  to  be  holden  by  copy  of  court-roll,  and  for  the  grantees 
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k)  Mellor  Y.  Spatemant  1  Sannd.  343.  (n)  FMiard  y.  Hemmett,  5  T.  R.  417, 

I)  Banoiek  v.  MaUhevf*,  5  Taunt.  365.      n.  (a), 
(m)  Batnon  y.  Qreen,  5  T.  R.  411. 

(10)  The  customary  tenants  of  a  manor  may  allege  a  custom  to  have 
the  sole  and  several  pasture  in  the  soil  of  the  lord  for  the  whole  year^ 
and  thereby  exclude  the  lord.  Hoskine  v.  Robins,  2  Saund.  324.  But 
even  in  this  case  the  lord  may  distrain,  for  other  damage  in  his  soil,  the 
cattle  of  any  who  have  no  right  to  put  in  their  cattle,  although  he  has 
not  any  interest  in  the  soil.  Per  Hale,  C.  J.,  S.  C,  for  he  has  an  interest 
in  the  mines,  trees,  bushes,  &c.     Per  Cur,  1  Vent.  164. 
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to  inclose  the  same,  and  to  hold  them  in  severalty  against  the  com- 
moners, and  in  exclusion  of  their  rights  (o).  If  a  commoner  having 
a  right  of  common  for  one  beast,  put  on  two  (p  ),  the  lord  can  only 
distran  the  one  put  on  last,  unless  they  were  both  put  on  together ; 
and  it  must  be  shown  in  a  plea  (justifying  the  taking  as  a  sur- 
chaige,)  whether  they  were  put  on  together  or  separately ;  and  if 
the  btter,  which  was  put  on  first  (11). 

By  stat.  20  H.  3,  c.  4  (9),  lords  of  woods,  wastes,  and  pastures, 
in  which  their  tenants  have  common  of  pasture,  may  approve  such 
wastes,  &c.,  provided  sufficient  pasture,  with  a  sufficient  ingress 
and  egress,  is  left  to  the  tenants.  An  owner  pur  autre  vie  of  a 
common  may  approve  under  this  statute,  and  13  Ed.  I.  st.  1,  c.  46 ; 
and  may  erect  on  the  common  a  house  necessary  for  the  beast- 
keepers,  for  the  care  of  the  cattle,  of  himself,  and  other  persons 
having  right  of  common  there  (r). 

If  the  lord  make  a  feofment  of  the  waste,  &c.,  the  feoffee  may 
approve,  leaving  a  sufficiency  of  common;  and  this  rule  holds, 
altnouffb  the  lord  continues  seised  of  the  manor  within  which  the 
waste  lies ;  for  though  in  the  statutes  of  Merton  and  Westminster 
the  lord  only  is  mentioned,  yet  as  in  those  days  statutes  were  not 
drawn  with  that  fulness  of  expression  with  which  they  are  at  the 
present  time,  the  term,  'Mora  of  the  manor ''^  must  be  considered 
as  equivalent  to  "  owner  of  the  soil,"  where  they  stand  in  the  same 
predicament.  It  is  not  necessary,  therefore,  that  the  person  ap- 
proving should  be  lord  of  the  manor  («);   a  seisin  in  fee  of  the 


i 


p)  Bouleott  ▼.  WhuniU,  2  Campb.  261.  4  Edw.  VI.  c.  3.    See  also  stat.  29  Geo.  II. 

p)  BUU  ▼.  Howies,  WiUes,  638.  c.  36,  amended  by  stat.  31  Geo.  II.  c.  41. 

Iq)  Extended  by  stat.  13  Edw.  I.  stat.  1,  (r)  Pairici  y.  Siubbs,  9  M.  &  W.  830. 

c.  46,  to  approYements  by  lords  against  (#)  Oiover  Y,Lane,  3  T.  R.  445. 

their  neighbours — Confirmed  by  stat.  3  & 


(1 1)  In  replevin  for  taking  the  plaintiff's  sheep  on  Whitemanslie  Down, 
the  defendant  avowed  taking  the  cattle  doing  damage  to  his  right  of  com- 
mon :  the  plaintiff  in  his  plea  in  bar  claimed  a  right  of  common  for  himself 
as  tenant  of  eight  acres  of  land,  for  two  sheep  for  every  acre ;  the  defen- 
dant (admitting  the  right  of  common  claimed  by  the  plaintiff,)  replied, 
that,  at  the  time  of  the  distress,  the  plaintiff  had  sixteen  sheep  on  the 
common,  over  and  above  the  sixteen  that  were  distrained ;  that  the  de- 
fendant left  the  first-mentioned  sixteen  to  use  the  common,  and  only  dis- 
trained the  supernumerary  sixteen,  with  which  the  plaintiff  had  overcharged 
it  of  his  own  wrong,  which  were  doing  damage  to  the  plaintiff.  It  does 
not  appear  that  in  Uiis  case  any  objection  was  made  to  tne  replication,  for 
not  stating,  whether  the  thirty-two  sheep  were  put  on  together,  or  sepa- 
rately.  Indeed,  the  only  question  made  was,  whether  one  commoner 
could  distrain  the  cattle  of  another  commoner,  who  had  surcharged  the 
common,  which  was  determined  in  the  negative ;  and  the  plaintiff  had 
judgment.  Hall  v.  Harding  and  others,  B.  R.  £.  9  Geo.  III.  4  Burr. 
2426  :  1  Bl.  E.  673,  S.  C. 
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w»te,  &c.  18  snfficieirt;^  It  i»  wordiy  of  remark^  tiiai  tiie  atatote 
of  Merton  does  not  empower  the  lord  to  approre  against  any  otliec 
right  of  common  (0,  except  that  of  common  of  pasture,  appendant 
or  mpurtenanL  It  does  not  extend  to  oommon  in  gross  {m\  the 
ynaxiB  of  the  statute  beiw  gmmUum  pertmet  ad  tmtemenia  sua^  mv 
to  common  of  piscaiy,  of  toibavyCx),  estorens,  and  Uie  like,  the 
words  used  throughout  the  statute  being  ptutMora  et  eomauada 
pasturoi  (y).  But  though  the  lord  cannot  approve  against  common 
of  turbary,  yet  where  there  is  common  of  pasture,  and  common  of 
turbanr  in  the  same  waste  {z\  the  conmion  of  turhftry  will  not  pre- 
vent the  Icnrd  from  justifying  an  inclosure  against  ibe  conmiion  of 
pasture,  if  he  leaves  sufficient ;  for  they  are  two  distinct  rights,  and 
the  concurrence  of  these  rights  in  one  person  will  not  make  any 
difference.  In  like  manner  the  lord  of  the  manor  (a),  or  his  grantee, 
may  justify  an  approvement  or  inclosure  against  tenants  having 
common  of  pasture,  although  they  have  a  further  richt  of  digging 
sand,  &c.,  if  sufficient  common  of  pasture  be  left.  It  is,  however, 
observable  (i),  that  if  the  inclosure  operates  as  an  injury  to  tiie 
other  rights,  the  commoner  will  be  entitled  to  an  action  on  the  case 
for  such  injury.  By  the  approvement  of  part,  agreeably  to  the  mle 
laid  down  in  the  statute  of  Merton,  that  part  is  ifischarged  of  the 
common,  insomuch,  that  if  the  tenant  who  has  the  common  pur- 
chases that  part,  his  common  is  not  extinguished  in  the  residue  (c). 
If  the  lord  incloses  any  part,  and  does  not  leave  sufficient  common 
in  the  residue,  the  commoner  may  break  down  the  whole  inclo^ 
sure  (d).  But  if  the  common  has  been  inclosed  twenty  years,  the 
commoner  cannot  make  an  entry,  and  [before  the  stat.  3  &  4 
Will.  IV.  c.  27,]  must  have  brought  an  assize  of  common  («)•  A 
custom  for  the  lord  to  incfose  without  limit  (/)  is  bad,  as  tending 
to  destroy  the  rights  of  the  commoner  altogether,  but  a  custom  to 
inclose,  (even  as  against  a  common  right  of  turbary,)  leaving  suffi- 
ciency of  common,  is  good  ;  but  the  onus  of  proving  a  sufficiency  left 
lies  on  the  lord(^). 

By  stat.  29  Oeo.  II.  c.  36,  the  lords  and  tenanta  niay  indoae  part 
of  the  common  for  the  purpose  of  {Anting  and  preserving  trees  fit 
for  timber  or  underwood.  And  by  stat.  31  Geo.  II.  c.  41,  these 
powers  are  declared  to  be  vested  in  tenants-for-life  or  jean  deter- 
minable on  lives.    And  by  stat.  4  8r  5  Vict.  c.  38,  s.  2  (A)  a  lord  of 

(/)  2  Inat.  87.  EttU  and  othen,  7  B.  &  C.  346. 

(«)  2  Inst.  86.  (e)  Oteaek  r.  Wtlmot,  Jkaby  Snmm. 


jt)  Orani  v.  Gmmer,  1  Tmmt.  436.  Ass.    1752,  cited  by  Jsamrmeej  J., 

2  Inst.  87.  JSbvAf  T.  ABC0iB»2Tk[ist.l6«L 


&i 


(m)  FknpeeU  ▼.  SiriciUmd,  Willes,  57,  T^Uy  ▼.  fVatmoriffki^^  B.  &  Ad.  385; 

Com.  Rep.  578,  S.C,  2  Nev.  &  M.  697. 

(a)  ShakMpeare  ▼.  Peppin,  6  T.  R.  741.  (/)  Badffer  y.  Fbrd,  3  B.  &  A.  153. 

(b)  Agreed  in  S^aweeff  ▼.  Strickland,  {g)  Arteit  r.  EUu,  7  B.  &  C.  346. 
WOIes,  57.                                                          (A)  TUb  stirtvte repealed  the  strt.  6*7 

(e)  2  Inst.  87.  l^RM.  IV.  e;  76,  wUdi  oontuned 

(J)  2  Inst.  88,  recognized  in  Arlett  ▼.  provisions. 
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a  manor  may  convey  any  quantity  of  land  not  exceeding  one  acre,  as 
a  site  for  a  school  for  tlie  edocation  of  poor  persons ;  and  where  any 
portion  of  waste  or  commonable  land  shall  be  gratnitoosly  conveyed 
by  any  lord  for  such  purpose,  the  rights  of  all  persons  in  the  land 
are  barred  by  the  conveyance.  And  now,  by  stat.  7  &  8  Vict. 
c«  87,  s.  3,  any  deed  which  shall  have  been  or  shall  be  executed 
under  the  powers  and  for  the  purposes  of  the  stat.  4  b  5  Vict.  c.  38, 
without  any  valuable  consideration,  shall  be  valid,  if  otherwise  lawful^ 
althouffh  the  donor  shall  die  within  twelve  calendar  months  from  ihe 
execution  thereof.  And  by  sect.  4,  the  rector,  vicar,  or  perpetual 
coiate  of  a  parish  may  grant  a  portion  of  the  glebe  or  other  posses^ 
of  his  benefice  for  the  purposes  of  the  same  act. 


IV.  Of  the  Remedy  for  Disturbance  of  Right  of  Common, 

Whatever  destroys  the  right  of  common  is  a  nuisance  (i),  and 
may  be  abated  by  the  commoner,  provided  it  can  be  done  without 
interfering  with  the  lord's  right  to,  or  interest  in,  the  soil.  But  if 
the  nuisance  cannot  be  abated,  without  such  interference,  the  com- 
moner must  resort  to  his  action  on  the  case,  and  have  satisfaction 
in  damages.  If  the  right  of  common  be  partially  injured,  the  com- 
moner ought  not  to  abate  the  cause  of  such  iniury,  more  especially 
if  in  so  doing  he  must  necessarily  interfere  with  the  right  to  the 
soil.  On  this  principle  it  was  holden,  in  Cooper  v.  Marshall^ 
1  Burr.  265,  that  a  commoner  could  not  justify  digging  up  the  soil 
and  destroying  the  coney-burrows  erected  in  the  common  by  the 
lord,  who  was  entitled  to  free  warren  there.  So  where  the  lord 
had  planted  trees  on  the  common,  and  the  commoner  cut  them 
down  (A),  it  was  holden,  that  the  lord  might  maintain  trespass, 
and  that  the  commoner  could  not  justify  the  abatement  of  the 
trees. 

The  usual  remedy  adopted  by  commoners  is  an  action  on  the  case 
Ibr  a  disturbance  of  the  right  of  common,  which  may  be  maintained 
either  against  the  lord  or  the  owner  of  the  soil  (Q,  a  stranger  or  a 
commoner.  If  the  action  is  brought  against  the  wrong-£)er  (m) 
title  being  only  inducement,  it  is  not  necessary  to  set  it  forth ;  it 
will  be  sufficient  for  the  plaintiff  to  state  in  his  declaration,  that  he 
was  possessed  of  a  certain  quantity  of  land,  &c.,  and  by  reason  of 
such  possession  was  entitled  to  the  right,  in  the  exercise  of  which  he 
was  disturbed.  The  right  must  be  truly  stated,  for  otherwise  the 
variance  will  be  ground  of  nonsuit  (n).     In  this  action  the  plaintiff 


i: 


i)  2  Inst.  88.  (m)  Strode  y.  Byrtf  4  Mod.  418.     See 

1)  Kh-by  ▼.  Sadgrtnt,  6  T.  R.  483,  B.  R.,  also  Oreenhow  v.  lUley,  Willes,  621. 

eonilniied  in  error  in  Exch.  Ch.  1  Bos.  &  (n)  Beadtworth  v.  TbrJUn^lon,  1  Q.  B. 

PoL  13.  782;   1  G.  &  D.  482.    See  Bnmifm  r, 

(0  Hastard  ▼.  Gm/reU,  Lotw.  101.  BaU,  1  Q.  B.  792;  1 0.  &  D.  207. 
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must  prove  an  injury  Bustained,  but  any  injury  in  the  minutest 
degree  is  sufficient  (o) ;  e.  g.  the  taking  away  the  manure  which 
has  been  dropped  on  the  common  by  the  cattle,  although  the  pro- 
portion of  the  damage  sustained  by  the  plaintiff  be  found  to 
amount  to  a  farthing  only  (p)  ;  for  if,  where  the  injury  was  smally 
a  commoner  could  not  maintain  an  action,  a  mere  wrongdoer 
might  by  repeated  torts  in  course  of  time  establish  evidence  (9)  of 
a  right  of  common.  If,  to  an  action  on  the  case  by  a  commoner 
for  injuring  his  right  of  common  (r),  the  defendant  plead,  that  he 
dug  turves  under  a  licence  from  the  lord,  he  should  add,  that 
««  sufficient  common  was  left  for  the  commoner ;"  and  if  he  do  not, 
the  plaintiff  is  not  obliged  to  reply,  that  there  was  not  sufficient 
common  left ;  because  it  is  the  gist  of  the  action,  and  set  forth  in 
the  declaration.  Case  for  disturbing  the  plaintiff's  right  of  common 
by  turning  on  cattle  on  divers  days  and  times ;  defendant  pleaded 
a  right  of  conmion  in  himself  and  justified  turning  on  the  cattle, 
being  his  own  commonable  cattle  levant  and  couchant  on  his  land ; 
plaintiff  must  new  assign  (5),  if  he  intends  to  prove  a  surcharge. 


V.  Of  Surcharges  by  Commoners. 

Formerly,  if  one  of  the  commoners  had  surcharged  the  com- 
mon (^),  that  is,  had  put  more  cattle  into  the  common  than  he  was 
entitled  to,  the  commoner  who  was  aggrieved  might  sue  out  a  writ 
of  admeasurement  of  pasture,  and  by  that  suit  the  common  was 
admeasured  in  respect  of  all  the  commoners,  as  well  those  who  had 
not  surcharged  as  those  who  had  surcharged  it,  and  the  person  who 
brought  the  action.  An  action  on  the  case  has  been  substituted 
in  the  place  of  this  writ  of  admeasurement,  as  a  more  easy  and 
speedy  remedy ;  and  it  has  been  holden,  that  this  action  may  be 
maintained  by  one  commoner  against  another  for  a  surcharge  (te), 
although  the  plaintiff  himself  has  been  guilty  of  a  surcharge.  In 
the  declaration,  it  is  not  necessary  for  the  plaintiff  to  set  forth  the 
defendant's  right  of  common,  and  show  m  what  manner  he  has 
exceeded  that  right  (j;),  by  putting  in  a  greater  number  or  an 
improper  species  of  cattle ;  but  the  disturbance  may  be  alleged 
generally  (12)  thus,  '^  that  the  defendant  wrongfully,  and  injuriocusly 

(0)  Per  Lord  Bllmborough^  C.  J.|  lAd-  Sannden,  p.  346,  b.  n.  (2). 
gold  Y.  Butler,  Middlesex  Sittings  after  (r)  Oreemfkow  v.  IliUg^  Willet,  619. 

Tiin.  48  Geo.  III.  B.  R.  MSS.  (#)  Bowen  y.  Jenkin,  2  NeY.  &  P.  87; 

{p)  Pindar  y.  Wadtworth,  2  East's  R.  6  A.  &  E.  911,  8,  C. 
154.    See  cases  dted  by  Taunton,  J.,  in  (/)  F.  N.  B.  125,  B. 

Marzetti  y.  WUliamt,  1  B.  &  Ad.  426,  and  («)  Hobwn  y.  TmUI,  4  T.  R.  71. 

Blqfeld  y.  Payne,  4  B.  &  Ad.  410.  (or)  Aikinton  y.  Teaidale,  3  WUs.  278  ; 

(j)  See  Patrick  y.  Greenway,  1  Wms.  2  Bl.  R.  817,  8.  C. 

(12)  It  seems^  from  Smith  v.  Feverel,  2  Mod.  6,  and  from  a  dictum  of 
the  court  in  Hassard  v.  Cantrell,  Lutw.  107,  that  in  an  action  against 
the  lord  it  is  necessary  to  show  a  particular  surcharge. 
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ate  up  and  depastured  the  grass  on  the  common  with  divers  sheep 
and  lambs,  to  wit,  200  sheep  and  200  Umbs."  Neither  is  it  neces- 
sary that  the  plaintiff  should  state  that  he  was  exercising  his  right 
of  common  at  the  time  of  the  surcharge  (y). 


VI.  Pleadings— Evidence ;  Stat.  6^7  Vict.  c.  86,  p.  450. 

To  an  action  of  trespass  quare  clausum  fregit^  the  defendant  may 
plead  a  right  of  common  of  pasture,  of  common  of  turbary,  and  of 
coDunon  of  estovers.  Under  the  new  rules  (jsr),  these  are  considered 
as  distinct,  and  are  to  be  allowed.  But  pleas  of  ri^ht  of  common 
at  all  times  of  the  year,  and  of  such  right  at  particular  times,  or  in 
a  qualified  manner,  are  not  to  be  allowed. 

By  Stat.  2  &  3  Will.  IV.  c.  71  (a),  entitled  «  An  Act  for  shortening 
the  Time  of  Prescription  in  Certain  Cases,^  after  reciting,  that  the 
expression  '^  time  immemorial,  or  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,^  is  now  by  the  law  of  England,  in 
many  cases,  considered  to  include  and  denote  the  whole  period  of 
time  from  the  reign  of  King  Richard  the  First,  whereby  the  title 
to  matters  that  have  been  long  enjoyed,  is  sometimes  defeated  by 
showing  the  commencement  of  such  enjoyment,  which  is,  in  many 
cases,  productive  of  inconvenience  and  injustice:  it  is  by  sect.  1, 
enacted,  *^  That  no  claim  which  may  be  lawfully  made  at  the  common 
law  by  custom,  prescription,  or  grant,  to  any  right  of  common  or 
other  profit  or  benefit,  to  be  taken  and  enjoyed  from  or  upon  any 
land  of  the  king,  his  heirs,  or  successors,  or  any  land,  being  parcel 
of  the  Duchy  of  Lancaster,  or  of  the  Duchy  of  Cornwall,  or  of  any 
ecclesiastical  or  lay  person,  or  body  corporate,  except  such  matters 
as  are  herein  specially  provided  for,  and  except  tithes,  rents,  and 
services,  shall,  where  such  right,  profit,  or  benefit,  shall  have  been 
actually  taken  and  enjoyed  by  any  person  claiming  right  thereto, 
without  interruption  (&),  for  the  full  period  of  thirty  years,  be  defeated 
or  destroyed  by  showing  only  that  such  right,  profit,  or  benefit, 
was  first  taken  or  enjoyed  at  any  time  prior  to  such  period  of  thirty 
years,  but  such  claim  may  be  defeated  in  any  other  way  by  which 
the  same  is  now  liable  to  be  defeated  :  and  when  such  right,  profit, 
or  benefit,  shall  have  been  so  taken  and  enjoyed  as  aforesaid,  for 
the  full  period  of  sixty  years,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  unless  it  shall  appear  that  the  same  was 
taken  and  enjoyed  by  some  consent  or  agreement,  expressly  made 
or  given  for  that  purpose  by  deed  or  writing." 


(y)  fF«/2f  Y.  TTtf/IJii^,  2  Bl.  R.  1233.  {b)  <<  Intemptioii''    not    intennianon. 

{mS  R.  O.  H.  T.  4  Wm.  IY.  SeeCarrY.JFV>t/«r,3Q.  B.581;  2G.&D. 

(«)  See  farther  on  the  inbject  of  this  753,and;iM/,  p.  447. 
■tatote,  po9t,  tit.  '<  Nuisance.'' 
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By  flection  4,  each  of  the  req^ectiTe  periods  of  jmn  herembefoie 
mentioned,  shftll  be  deemed  to  be  the  period  next  befcnre  some  anit 
or  action  wherein  the  claim  or  matter  to  which  such  period  m^ 
rekte  shall  have  been  or  shall  be  bronght  into  qoesfeion ;  and  no  art 
or  other  matter  shall  be  deemed  to  be  an  intermption,  within  the 
meaning  of  the  statute,  unless  the  same  shall  have  been  or  shall  be 
submitted  to  or  acquiesced  in  for  one  year  after  the  party  inter- 
rupted shall  have  had  notice  thereof,  and  of  the  party  making  or 
anlhorizing  the  8«me  to  be  made.  p- j  u™^ 

Section  6  maets.  That  no  presmnption  shall  be  made  in  Savour  at 
any  daim,  on  proof  tif  the  right  having  been  ezerdsed  for  a  las 
period  than  that  preaeribed  by  the  act  in  the  particular  case.  Bat 
this  provision  is  meant  only  to  encounter  presumptionB,  from  an 
exercise  of  the  right  durii^  such  an  imperfect  period,  that  it  waa 
exercised  in  older  times.  The  effect  of  this  danae  ia,  that  m 
daknant,  proving  enjoyment  for  less  than  the  specified  time,  shall 
not,  on  that  ground,  carry  back  his  right  to  a  period  before  that 
which  his  (»oof  extends  to  (e). 

By  the  seventh  section,  the  time  daring  which  any  diaahiliiy 
exists,  e.  o.  inbncy,  non-compoe,  coverture,  or  tenancy  for  life,  or 
during  which  any  action  shdl  have  been  pending,  and  diligently 
proseoited,  until  abated  by  the  death  of  any  party,  shall  be  excluded 
m  the  computation  of  the  periods,  except  only  where  the  daim  is 
declared  to  be  absofaite. 

Under  this  statute,  a  plea  of  enjoyment  of  right  of  common  for 
thirty  years  before  the  commencement  of  the  suit  is  sufficient  (d), 
without  saying  for  thirty  years  next  before.  Taking  the  4th  (e)  and 
5th  sections  together^  it  is  clear  that  an  averment  of  enjoymoit 
for  thirty  years  next  before  the  times  when,  fcc,  is  not  in  con- 
formity with  the  act.  The  period  mentioned  in  the  act  is  thirty 
years  next  before  some  suit  or  action  in  which  the  daim  shall  be 
brought  into  question.  Generally  speaking,  that  would  be  next 
before  the  commencement  of  the  suit  in  which  ihe  pleading  takes 
place :  and  according  to  the  express  words  of  the  statute,  and  the 
decision  in  Wriaht  v.  WiUiana  {f\  the  only  correct  averment  is, 
*^  next  before  the  commencement  of  this  (or  possibly  some  other) 
suif'Cy). 

Before  the  passing  of  this  act,  a  prescriptive  claim  was  a  claim  ct 
immemorial  right ;  ihe  evidence  of  it  was  such  as  a  party  might  be 
able  to  give  in  such  a  case ;  and  the  jury  were  to  draw  their  in- 
ference nrom  such  proof  as  could  be  produced.  Now,  the  burden 
of  establishing  an  immemorial  right  is  withdrawn,  and  the  proof  is 

(e)  Per  Lord  DenmoH,  C.  J.,  in  Carr  y.  (/)  1  M.  &  W.  77. 

Sr)  P«rl    ■  ~ 


l^t#«r,  3  Q.  B.  587 ;  2  6.  AD.  753.  (ji)  Per  Led  Dmrnm,  C.  J.,  Mtvariiig 

(d)  Jmm  y.  Pritet  3  Bia^  N.  C.  52;      judgment  of  eonrt  in  AcAsnb  ▼.  Frf, 


3  So.  376.  7  A.  «K  S.  SfS. 

(e)  See  ngpra^  and  lee  t.  5,  jMf#,  p.  449. 
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iiauted  to  a  tiiirty  yesra  enjoyment,  bat  that  enjoyment  must  be 
proved  to  the  full  extent ;  therefore  proof  of  a  thirty  years  enjoy- 
m&at  of  common  of  pasture  is  not  oomplete^  if  proof  be  giren  of  an 
enjoyment  for  twenty-eight  years  immediately  preceding  an  action 
in  wiikik  tiie  right  is  disputed,  and  it  appear  that  twenty-eight  yeaiB 
back  the  enjoyment  was  interrupted,  but  that  the  right  was  exer- 
oised  before  the  interruption :  and  the  party  disputing  the  right  is 
not  bound  to  show  that  swdi  interruption  was  adyerse ;  it  lies  upon 
the  party  prescribing,  under  the  statute,  to  prove  thirty  years  unin- 
terrupted  enjoyment  (h).  But  ^  the  interruption  **  which  defeats  a 
prescriptiye  riffht  under  this  statute,  is  an  adverse  obstruction,  not 
a  mere  discontmuance  of  uses  by  the  claimant  himself.  Hence,  in 
a  ease  under  section  1  of  the  statute,  where  proof  was  given  of  a 
right  enjoyed  at  the  time  of  action  brought,  and  thirty  years  before, 
but  disused  durinuz  a  part  of  the  intermediate  time;  it  was  holden(»X 
to  be  a  question  uxr  the  jury,  whether  the  right  had  ceased,  or  was 
still  substantially  enjoyed.  Thus,  where  a  commoner  had  ceased 
to  use  the  coimmm  during  two  years  of  the  thirty,  having  no  c(mi- 
monable  cattle  at  the  time,  but  had  used  it  before  and  after;  it  was 
kolden,  that  the  jury  were  justified  in  finding  a  continued  enjoym^it 
of  the  right  during  thirty  years  (A). 

Trespass  for  entering  plaintiff's  close  with  cows  and  sheep,  and 
destroymg  his  grass  fi)  :  as  to  sheep,  plea  not  ^ilty,  and  issue 
thereon :  as  to  cows,  defendant  justified,  and  prescribed  for  common, 
for  aD  cattle  (except  dbeep)  levant  and  eauchant  on  defendant's 
messuage,  and  one  acre  of  land ;  the  issue  was  on  the  levancy  and 
eouchancy:  the  evidence  on  the  first  issue  was,  that  defendant's 
dieep  were  seen  at  several  times  depasturing  in  locus  in  qao^  and  that 
at  sudi  time  the  defendant's  shepherd  was  with  them :  Mr.  Gat- 
ward,  (recorder  of  Cambridge,)  for  the  defendant,  insisted,  that  as 
it  did  not  iq>pear  tiiat  defendant  had  knowledge  or  consented,  tint 
his  sheep  should  feed  there,  and  had  a  servant  to  take  care  of  them, 
the  shepherd,  and  not  the  defendant,  was  the  trespasser,  and  that 
the  action  could  not  be  maintained  i^gainst  the  master  (m) :  per 
Lord  Raymond^  C.  J.  ^  The  action  lies  against  the  master ;  his 
sheep  did  the  treq>a8s;  he  has  his  remedy  acainst  tiie  servant.^ 
As  to  the  second  issue,  the  evidence  was,  tliat  defendant  was  seised 
xi  a  ccpyhold  messuage,  and  one  acre  of  pasture  land ;  that  he 
Jbddered  eight  or  nine  cows  in  the  yard  of  the  said  messuaffe  with 
hay  brought  from  another  farm  about  two  miles  off.  Lord  Ray- 
mond^ C.  J.  '^  These  cows  cannot  be  levant  and  couchantupon  the 
one  acre ;  for  I  am  clear  that  levancy  and  eouchancy  is  a  Mivnt  of 


\ 


■fk)  BaUep  Y.Afpleyard,  8  A.  &  E.  161.  MS8.  Sajt.  Leeds.    See  the  eommeai  «£ 

t)  Carr  ▼.  Futer  tmd  other$,  3  Q.  B.  Baylty,  J.,  deliyeriag  the  opuMon  of  the 

9181 ;  2  G.  &  D.  7&3.  court  in  Cheetmtm  v.  Httrdham,  1  B.  &  A. 

{k)  8.  a  711,  2. 

(0  Bogen  y.  Bemtimd^  CemlMr.  Sum.  (m)  2  K.  A. 

Am.  1727,  cor.  Lord.  Raymond,  C.  J. 
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common  in  contradistinction  to  common  sans  nombre^  and  aignifies 
only  so  many  as  the  messuage  or  farm  will  by  its  produce  maintain ; 
and  it  was  so  resolved  in  the  case  of  the  town  of  Derby  (n).  I  know 
there  are  cases  which  say,  that  foddering  in  a  yard  makes  a  leyancy 
and  couchancy,  but  then  the  meaning  is,  foddering  with  stubble,  &c. 

!>roduced  from  the  messuage  or  land  itselT,  to  which  the  yard  belcmgs; 
or  example,  if  an  acre  of  land  will  produce  only  so  much  hay,  &c. 
as  will  miuntain  but  one  cow,  the  occupier  shall  not  put  two  on  the 
common,  because  he  fodders  them  in  the  yard  with  the  produce  of 
other  land ;  for,  by  the  same  rule,  he  might  put  1,000  of  his  own,  or 
of  other  persons,  and  deprive  the  other  conmioners  of  the  benefit  of 
common. ' 

Trespass  for  impounding  plaintiff's  colt  and  three  fillies  (o).  De- 
fendant set  out  his  right  to  a  messuage,  with  the  appurtenants,  to 
which  the  defendant  had  a  right  of  common  belonging  in  the  loc.  in 
guo^  and  that  defendant  took  the  cattle  damage  feasant ;  plaintiff 
replies,  that  he  is  possessed  of  a  copyhold  messuage  in  Drayton,  and 
prescribes  for  a  right  of  common  in  the  loc.  in  quo^  for  all  common- 
able cattle,  levant  and  couchant  on  the  said  messuage,  at  all  times  of 
the  year.  Defendant  protestando^  that  plaintiff  has  not  such  right, 
traverses  the  levancy  and  couchancy  of  the  beasts  taken,  and  issue 
thereon.  Per  Lee^  C.  J.  "  The  protestando  is  not  part  of  the 
issue,  and  need  not  be  proved.^^  It  appearing  by  the  evidence,  that 
the  messuage  was  only  a  yard  where  the  horses  were  foddered,  and 
one  acre  of  orchard,  with  the  produce  of  which  the  plaintiff  could 
not  maintain  the  colt  and  three  fillies,  and  for  that  reason  he  fod- 
dered them  with  hay  and  straw  from  other  land  hired  by  him ;  per 
Lee,  C.  J.  These  tieasts  cannot  be  levant  and  couchant  on  tins 
yard,  though  they  are  foddered  there,  unless  they  can  be  foddered 
with  the  produce  of  the  messuage ;  and  so  it  was  determined  by 
Lord  Raymond^  in  Rogers  v.  JBensteady  at  Cambridge,  1727,  after 
much  consideration,  that  levancy  and  couchancy  signify  what  the 
produce  of  the  estate  will  bear,  and  is  a  stint  of  common  with 
respect  to  other  commoners ;  and  I  know  no  difference  as  to  this, 
whether  the  common  is  for  the  whole  year,  or  for  half  a  year  only." 
Lord  Raymond^  in  the  above  case,  cited  1  Ventr. .  The  fod- 
dering cattle  in  a  yard  is  said  to  be  evidence  of  levancy  and  cou- 
chancy, Salk.  169 :  but  it  must  be  foddering  with  the  produce  of 
the  ground  belonging  to  the  messuage.  Plaintiff  nonsuited.  N. 
There  may  be  common  appurtenant  to  a  messuage  with  appurte- 
nants :  but  not  to  a  messuage  only. 

^'  The  rule  now  is,  that  such  cattle  only  are  to  be  holden  levant 
and  couchant  upon  the  inclosed  land,  as  that  land  will  keep  during 
the  winter.  It  has  been  argued,  that  the  rule  includes  such  as  the 
land  will  keep  during  the  whole  or  any  part  of  the  year ;  but  that 

(n)  Melior  y.  Spaiemanj  1  Saund.  343,  (o)  Fulcher  v.  Sealetj  NorfoDL  Smnm. 

1  Mod.  7.  Ass.  1738,  MSS.  Serjt.  Leeds. 
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h  not  so:  The  real  question  is,  has  this  defendant  turned  more 
cattle  on  the  common  than  the  winter  eatage  of  his  ancient  tene- 
ment, together  with  the  hay  and  produce  obtained  from  it  during 
the  summer,  is  capable  of  maintaining  (p). 

By  R.  G.  H.  T.  4  Will.  IV.,  where,  in  an  action  of  trespass, 
quare  clausum  fregitj  the  defendant  pleads  a  right  of  common  of 
pasture  for  divers  kinds  of  cattle,  ex.  gr.  horses,  sheep,  oxen,  and 
cows,  and  issue  is  taken  thereon,  if  a  right  of  common  for  some  par- 
ticular kind  of  commonable  cattle  only  be  found  by  the  jury,  a  venlict 
shall  pass  for  the  defendant  in  respect  of  such  of  the  trespasses 
proved  as  shall  be  justified  by  the  right  of  common  so  found  ;  and 
for  the  plaintiff,  in  respecfc  of  the  trespasses  which  shall  not  be  so 
justified.  And  in  all  actions  in  which  such  right  of  common  as 
aforesaid,  or  other  similar  right,  is  so  pleaded,  that  the  allegations 
as  to  the  extent  of  the  right  are  capable  of  being  construed  distri- 
butively,  they  shall  be  taken  distributively.  And  by  stat.  2  &  3 
Will.  lY.  c.  71,  s.  5,  in  all  actions  upon  the  case,  and  other  plead- 
ings, wherein  the  party  claiming  may  now  allege  his  right  generally, 
without  averring  tne  existence  of  such  right  from  time  immemorial, 
such  general  allegation  shall  still  be  deemed  sufficient ;  and  if  the 
same  shall  be  denied,  all  and  every  the  matters  mentioned  in  this 
act,  which  shall  be  applicable  to  the  case,  shall  be  admissible  in 
evidence  to  sustain  or  rebut  such  allegation ;  and  in  all  pleadings  to 
actions  of  trespass,  and  in  all  other  pleadings  wherein,  before  the 
passing  this  act,  [viz.  before  11th  August,  1832,]  it  would  have 
been  necessary  to  allege  the  right  to  have  existed  from  time  imme- 
morial, it  shall  be  sufficient  to  allege  the  enjoyment  thereof  as  of 
rights  by  the  occupiers  of  the  tenement,  in  respect  whereof  the  same 
is  claimed,  for  and  during  such  of  the  periods  mentioned  in  this  act 
as  may  be  applicable  to  the  case,  and  without  claiming  in  the  name 
or  right  of  the  owner  of  the  fee,  as  is  now  usually  done ;  and  if  the 
other  party  shall  intend  to  rely  on  any  proviso,  exception,  incapacity, 
disability,  contract,  agreement,  or  other  matter  hereinbefore  men- 
tioned, or  on  any  cause  or  matter  of  fact  or  of  law,  not  inconsistent 
with  the  simple  fact  of  enjoyment,  the  same  shall  be  specially 
alleged  and  set  forth  in  answer  to  the  allegation  of  the  party  claim- 
ing, and  shall  not  be  received  in  evidence  on  any  general  traverse  or 
denial  of  such  allegation  {q). 

To  a  declaration  (r)  in  trespass,  for  breaking  and  entering  two 
doses  of  the  plaintiiF,  the  defendant  pleaded  that  the  said  closes  were, 
from  time  immemorial,  parcels  of  a  waste,  and  that  he,  the  defen- 
dant, had  a  prescriptive  right  of  common  in  the  waste,  and  because 
the  closes  were  wrongfully  separated  from  the  residue  of  the  waste, 
he  broke  down  the  gates.     Replication,  that  the  said  closes  were 

{p)  VerPm'ke,B.fiaWkiteloekr.Hut-      699. 
eAiMOfi,  2  M.  &  Rob.  205.  (r)  Tapley  v.  Wamynifiht,  5  B.  &  Ad. 

(q)  See  EngUmd  ▼.  Wall,  10  M.  &  W.      395 ;  2  N.  &  M.  697. 
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not  wrongfully  separated  from  the  residue  of  the  waste,  but  eon- 
tmually  for  twenty  years  and  more,  and  before  the  first  time,  wh^i, 
&c.  had  been  and  were  separated  and  divided,  and  inclosed  from  the 
residue  of  the  waste,  and  occupied  and  enjoyed  during  that  time  in 
severalty.  The  rejoinder  traversed  this  averment,  and  issue  was 
joined  thereon.  It  was  holden,  that  the  allegation  in  the  replication, 
that  ''the  said  closes  had  been  inclosed  nom  the  residue  of  the 
waste,  and  enjoyed  in  severalty,"  was  divisible,  and  satisfied  by 
proof,  that  any  part  of  the  closes  in  which  the  treq)asses  were  com- 
mitted had  been  so  inclosed  for  that  period,  and  that  the  pliyntiff 
might  therefore  recover,  pro  tanto. 

A  plaintiff  in  trespass  was  the  occupier  of  a  farm,  called  Tyr 
Adam,  situate  within  a  manor  adjoining  a  mountain,  and  claimed  to 
be  exclusive  owner  of  thafc  part  of  the  mountain  next  adjoinhig 
his  farm.  The  question  being,  whether  he  was  exclusive  owner  <if 
the  soil,  or  had  a  right  of  conunon  only  over  that  part  of  the  moun- 
tain, the  defendant,  in  order  to  show  that  the  plaintiff  had  not  the 
right  of  soil,  produced  from  the  rolls  of  the  manor  an  instrument, 
purporting  to  be  a  presentment  in  the  year  1759,  wherein  the 
jurors,  after  reciting  that  they  were  sworn  to  view  such  part  of  the 
waste  land  as  lieth  within  the  lordship,  as  was  claimed  by  A.  B.,  to 
belong  to  his  tenement  called  Tyr  Adam,  upon  their  oatfais  said,  that 
they  had  considered  the  clum  and  the  evidence,  and  presented  that 
all  the  said  lands  vnthin  the  said  boundaries  were  part  and  parcel  of 
the  common  called  K.,  and  that  neither  the  said  A.  B.  nor  the 
tenants  or  occupiers  of  the  tenement  called  Tyr  Adam,  had  any 
right  to  the  same,  or  any  greater  right  than  such  as  the  other  free- 
hold tenants  of  iJie  lordship  had  for  their  commonable  cattle.  It 
was  holden  («),  that  this  instrument  was  not  admissible  in  evidence; 
first,  not  as  a  presentment,  because  the  homage  had  no  right  to 
decide  the  claim  made  by  an  individual  to  the  frediold,  they  being 
interested ;  nor  as  an  award,  because  there  was  no  mutual  submis- 
sion, either  express  or  implied;  nor  as  evidence  of  r^utation, 
because  it  was  mBiiepast  litem  motean. 

Questions  have  frequently  arisen  respecting  the  competency  of 
persons  interested  in  a  common  as  witnesses  to  establish  the  right, 
and  for  the  decisions  in  these  cases  the  reader  is  referred  to  former 
editions  of  this  work ;  but  now,  by  stat.  6  &  7  Vict.  c.  85,  s.  1, 
(22nd  August,  1848,)  it  is  enacted,  that  no  person  offered  as  a  witness 
shall  hereafter  be  excluded  by  reason  of  incapacity  from  crime  or 
interest  from  giving  evidence,  either  in  person  or  by  deposition, 
according  to  the  practice  of  the  court,  on  the  trial  of  any  issue 
joined,  or  of  any  matter  or  question,  or  on  any  inquiry  arising  in 
any  suit,  action,  or  proceeding,  civil  or  criminal,  in  any  court,  or 
before  any  judge,  jury,  sheriff,  coroner,  magistrate,  officer  or  person 
having  by  law  or  by  consent  of  parties  authority  to  hear,  receive 

(•)  Bkhardt  y.  Bauttt,  10  B.  &C.  6&7. 
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and  examine  evidence ;  but  that  every  person  so  offered  may  and 
shaD  be  admitted  to  ^ve  evidence  on  oatn,  or  solenm  affirmation,  in 
those  cases  wherein  affirmation  is  by  law  receivable ;  notwithstanding 
that  such  person  may  or  shall  have  an  interest  in  the  matter  in 
question,  or  in  the  event  of  the  trial  of  any  issue,  matter,  question,  or 
mjury,  or  of  the  suit,  action,  or  proceeding  in  which  he  is  offered  as 
a  vntness,  and  notwithstanding  that  such  person  offered  as  a  witness 
may  have  been  previously  convicted  of  any  crime  or  offence :  pro- 
vided that  this  act  shall  not  render  competent  any  party  to  any  suit, 
action,  or  proceeding  individually  named  in  the  record,  or  any  lessor 
of  the  plaintiff,  or  tenant  of  premises  sought  to  be  recovered  in 
tgeetment,  or  the  landlord  or  other  person  in  whose  right  any 
defendant  in  replevin  may  make  cognizance,  or  any  person  in  whose 
immediate  and  individual  behalf  any  action  may  be  brought  or 
defended,  either  wholly  or  in  part,  or  the  husband  or  wife  SC  sndi 
persons  respectively :  provided  also,  that  this  act  shall  not  repeal 
any  provision  m  stat.  7  Wifl.  IV.  &  1  Vict.  c.  26,  "  The  Act  for 
the  Amendment  of  the  Laws  with  respect  to  Wills.^  By  aectim  8, 
tins  act  is  not  to  afiect  any  action  commenced  before  the  passing  of 
the  act. 
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CHAPTER  XII. 

CONSEQUENTIAL  DAMAGES. 

Of  Actions  on  the  Case  for  Consequential  Damages^  and  herein  of 
the  general  Rule  for  distinguishing  Actions  of  Trespass  vi  et 
armis  from  Actions  of  Trespass  on  the  Case, 

A  QUESTION  frequently  arises  respecting  the  form  of  action 
which  should  be  adopted  by  a  person  who  has  sustained  an  injury : 
that  is,  whether  the  proper  remedy  is  by  action  of  trespass  vi  et 
armis^  or  trespass  on  the  case ;  and  as,  in  order  to  avoid  confusion, 
the  judges  have  at  all  times  been  anxious  that  the  boundaries  of 
actions  should  be  preserved  (a),  it  may  be  proper  to  renuirk,  that 
the  true  distinction,  (and  which  seems  to  be  now  settled)  (ft),  is, 
that  if  the  injury  be  occasioned  by  the  act  of  the  defendant  at  the 
time^  or  the  defendant  be  the  immediate  cause  of  the  injury^  trespass 
vi  et  armis  is  the  proper  remedy  (1)  ;  but  where  the  injury  is  not 
direct  and  immediate  on  the  act  done^  but  consequential  only^  there 
the  remedy  is  by  action  on  the  case  (c). 

The  following  case  will  illustrate  the  rule  here  laid  down : — 

On  the  evening  of  the  fair-day  at  Milbome  Port,  in  Somerset- 
shire (eO)  the  defendant  threw  a  lighted  squib  from  the  street  into 
the  market-house  ;  the  squib  fell  upon  the  stall  or  standing  of  6. ; 
C,  in  order  to  protect  himself  and  the  wares  of  B.  from  injury, 
took  up  the  squib,  and  threw  it  across  the  market-house,  when  it 
fell  upon  the  standing  of  D.,  who,  to  save  his  wares,  threw  the 
squib  to  another  part  of  the  market-house ;  the  squib  struck  the 
plaintiff  in  the  face,  when  the  combustible  matter  bursting  put  out 


(a)  3  Wila.  411 ;  1  Bos.  &  Pul.  476.  in  Day  v.  Edwards,  5  T.  R.  649,  S.  P., 

(b)  Leame  ▼.  Bray,  3  East,  593.  and  in  Oyle  y.  Bonus,  8  T.  R.  190,  L 

(c)  Reynoldt  y.  CSarke,  Lord  Raym.  (d)  Scott  y.  Shepherd,  2  BL  R.  892; 


1399 ;  Str.  634,  S,  C.    See  also  Morgan      3  Wils.  403,  S,  C. 
y.  Buyhes,  2  T.  R.  231,  and  Kenyon,  C.  J., 


(1)  "  Looking  into  all  the  cases  from  the  Year  Book  in  the  21  H.  7, 28, 
a.  down  to  the  latest  decisions  on  the  subject,  I  find  the  prindple  to  be, 
that  if  the  injury  be  done  by  the  act  of  the  party  himself  at  the  time,  or  he 
be  the  immediate  cause  of  it,  though  it  happen  accidentally,  or  by  mis- 
fbitone,  yet  he  is  answerable  in  trespass." — Per  Orose,  J.,  in  Leame  v. 
Bray,  3  East,  600 ;  and  see  the  observations  of  Tindal,  C.  J.,  in  WiSiams 
V.  Holland,  10  Blngh.  116. 
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one  of  his  eyes :  an  action  of  trespass  vi  et  armis^  having  been 
brought,,  it  was  urged,  on  the  part  of  the  defendant,  that  it  would 
not  fie,  and  that  a  proper  remedy  was  an  action  on  the  case ;  a 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  as  to  the  form  of  action  (2).  Nares^  J.,  was  of  opinion  that 
trespass  vi  et  armis  was  the  proper  form  of  action,  the  act  being 
illegal,  at  common  law,  from  the  probable  consequence  of  injury 
resulting  from  it,  and  by  stat.  9  &  10  Will.  III.  c.  7,  as  a  nuisance. 
Blackstone^  J.,  was  of  a  different  opinion,  conceiving  that  the  law- 
fulness or  unlawfulness  of  the  original  act  was  not  the  true  crite- 
rion (3);  that  the  settled  distinction  was,  that  where  the  injury 
was  immediate,  trespass  vi  et  armis  would  lie  ;  where  consequential 
only,  it  must  be  an  action  on  the  case :  in  the  present  case,  the 
original  act  was  as  against  B.  a  trespass,  not  as  i^ainst  C.  or  the 
plaintiff:  the  tortious  act  was  complete  when  the  squib  lay  at  rest 
upon  B.'s  stall ;  B.  or  any  by-stander  had  a  right  to  protect  him- 
self by  removing  the  squib,  but  should  have  taken  care  to  do  it  in 
such  a  manner  as  not  to  endamage  others.  He  added,  that  this  was 
not  like  the  case  of  diverting  the  course  of  an  enraged  ox,  or  of  a 
stone  thrown,  or  an  arrow  glancing  against  a  tree,  because  in  those 
cases  the  original  motion,  the  vis  impi-essa,  was  continued,  though 
diverted,  but  here  the  instrument  of  mischief  was  at  rest,  until  a 
new  impetus  and  a  new  direction  was  given  to  it,  not  once  only,  but 
by  two  rational  agents  successively ;  that,  in  strictness  of  law, 
trespass  vi  et  armis  would  lie  against  D.  the  immediate  actor  ;  for 
inevitable  necessity  only  would  excuse  a  trespass,  and  D.  had  ex- 
ceeded the  bounds  of  self-defence,  and  had  not  used  sufficient  cir- 
cumspection in  the  act  of  removing  the  danger  from  himself; 


(2)  I  have  stated  this  case  very  fully,  on  account  of  the  important 
doctrine  contained  in  the  arguments  of  the  judges,  more  especially  in  that 
of  Blaekstone,  J.,  which  is  n'equently  cited  on  this  subject.  With  respect 
to  the  decision  of  the  court  in  Scott  v.  Shepherd,  it  is  to  be  observed,  that 
Lord  EUenhoroughy  C.  J.,  (in  Leame  v.  Bray,  3  East's  B.  596,)  said,  that 
it  went  to  the  limit  of  the  law. 

(3)  So  Lawrence,  J.  '*  In  actions  of  trespass  the  distinction  has  not 
turned  either  on  the  lawfulness  of  the  act,  whence  the  injury  happened,  or 
the  design  of  the  party  doing  it  to  commit  an  injury ;  but,  as  mentioned 
by  Blackstone,  J.,  in  the  case  of  Scott  v.  Shepherd,  on  the  difference 
between  injuries  direct  and  immediate,  or  mediate  and  covuequential ;  in 
the  one  instance,  the  remedy  is  by  trespass — ^in  the  other,  case,"  3  East, 
601.  ''If  one  turning  round  suddenly,  were  to  knock  another  down, 
whom  he  did  not  see,  without  intending  it,  no  doubt  the  action  must  be 
trespass."  Per  Lawrence,  J.,  3  East,  597.  "Where  a  man  shoots  an 
arrow  at  a  mark,  and  wounds  another,  allliough  it  be  against  his  will,  he 
shall  be  called  a  trespasser."  Per  Bead,  C.  J.,  of  the  Common  Pleas, 
21  H.  7,  28,  a. 
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tlirowing  a  squib  across  the  market-house,  instead  of  bmshing  it 
down  or  throwing  it  out  of  the  open  sides  into  the  street,  was  an 
imnecessary  and  an  incautious  act.  Gould^  J.,  was  of  opinion  that 
trespass  vi  et  armis  was  maintainable ;  that  the  defendant  might  be 
considered  in  the  same  light  as  if  he  had  thrown  the  squib  in  the 
daintifTs  face.  The  terror  impressed  on  C.  and  D.  excited  sdf- 
defence,  and  deprived  them  of  the  power  of  reflection  ;  what  thej 
did  was  therefore  the  inevitable  consequence  of  the  defendant's  un- 
lawful act ;  they  acted  from  necessity,  and  the  defendant  imposed 
that  necessity  on  them :  de  Orey^  C.  J.,  was  of  the  same  opinion, 
agreeing  with  JSlackstonej  J.,  as  to  the  principles  he  had  laid  down, 
but  diflering  from  him  in  the  application  of  those  principles  to  the 
present  case.  The  question  was,  whether  the  injury  was  received 
by  the  plaintiff  by  force  from  the  defendant,  or  whether  the  injury 
resulted  from  a  new  force  of  another.  He  considered  all  that  was 
done,  subsequently  to  the  original  throwing,  as  a  continuation  of 
the  first  force,  and  the  first  act,  which  would  continue  until  the 
squib  was  spent  by  bursting.  Any  innocent  person  was  justifiable 
in  removing  the  daiiger  from  himself  to  another  ;  the  blame  lighted 
on  the  first  thrower ;  the  new  direction  and  new  force  flowed  otit 
of  the  first  force,  and  was  not  a  new  trespass ;  C.  and  D.  were  not 
free  agents,  but  acting  under  a  compulsive  necessity  for  their  own 
safety  and  self-preservation.  The  several  acts  of  throwing  the 
squib  must  be  considered  as  one  single  act,  namely,  the  act  of  the 
defendant ;  the  same  as  if  it  had  been  a  cracker  which  had  bounded 
and  rebounded  again  and  again  before  it  struck  out  the  plaintiff's 
eye. 

The  distinction  between  trespass  vi  et  armis  (e),  and  trespass  on 
the  case,  may  be  further  illustrated  by  the  example  usually  put,  of 
a  man's  throwing  a  log  into  the  common  highway ;  if  at  the  time 
of  the  log  being  thrown  it  should  strike  any  person,  such  person 
may  maintain  trespass  vi  et  armis :  but  if,  after  it  is  thrown,  and  is 
lodged  on  the  ground,  any  person  passing  along  the  highway  bImniU 
veceive  any  injury  by  falHng  against  or  over  it,  there  the  remedy  k 
by  action  on  the  case. 

The  defendant  driving  his  carriage  on  the  wrong  side  of  a 
road  (/),  (which  was  wide  enough  to  admit  of  two  carriages  to 
pass  conveniently,)  by  accident  drove  against  the  plaintiff's  curride, 
the  night  being  so  dark  that  the  parties  could  not  see  each  other : 
it  was  holden,  that  the  injury  which  the  plaintiff  had  sustained, 
having  been  immediate  from  the  act  of  driving  by  the  defendant, 
the  proper  remedy  was  trespass,  vi  et  armis.  But,  as  was  truly 
observed  by  Le  Blanc^  J.,  if  the  defendant  had  simply  placed  his 
carriage  in  the  road,  and  the  plaintiff  had  run  against  it  in  the  dark, 

(e)  Forie»eue,  J.,  1  Str.  636,  cited  by      Br«y,  3  East,  602. 
Kenyan,  C.  J.,  in  Day  y.  EdtoareUf  5  T.  R.  (/)  Leame  y.  Br€^,  3  East,  593. 

649.     Per  Le   BlanCf  J.,  in  Leame  y. 
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ihe  injury  would  not  have  been  direct,  but  in  consequence  only  of 
the  defendant'^s  previous  improper  act :  and  then  the  proper  form  of 
action  would  have  been  that  of  an  action  on  the  case.  The  true 
criterion  seems  to  be,  according  to  what  Lord  C.  J.  de  Grey  says, 
ill  Seott  V.  Shepherd^  whether  the  plaintiff  received  an  injury  by 
force  from  the  defendant.  ''  If  the  injurious  act  be  the  immediate 
icisult  of  the  force  originally  applied  by  the  defendant,  and  the 
plaintiff  be  injured  by  it,  it  is  the  subject  of  an  action  of  trespass  vt 
et  armis  according  to  all  the  cases  both  ancient  and  modem.  It  is 
immaterial  whether  the  injury  be  wilful  or  not."  Per  Lord  EUen- 
borough^  C.  J.,  3  East,  59d.  It  was  observed  by  Le  BlanCj  J., 
tiMit  in  ^^  actions  for  running  down  vessels  at  sea,  difficulties  may 
Qeenr,  because  the  farce  which  occasions  the  injury  is  not  so  im- 
mediate from  the  act  of  the  person  steering. — ^The  immediate 
agents  of  the  force  are  the  winds  and  waves,  and  the  personal  act  of 
the  party  rather  consists  in  putting  the  vessel  in  the  way  to  be  so 
acted  upon.  In  Ogle  v.  Bamee  and  anothevy  8  T.  R.  188,  where 
an  action  on  the  case  was  brought,  and  the  declaration  alleged 
negligence  and  unskilfulness  in  the  defendant's  management  of  a 
ship,  by  reason  whereof  she  ran  foul  of  the  plaintiff  s  with  great 
iSorce  and  violence  :  on  motion  in  arrest  of  judgment,  after  verdict 
for  the  plainti£^  on  the  ground  of  the  action  having  been  case^  when 
it  ought  to  have  been  treepctes,  Crrosej  J.,  said,  that  the  jury  having 
found  a  verdict  for  the  plaintiff,  they  must  consider  that  the  com- 
{daint  set  forth  in  the  declaration  was  proved;  and  for  such  an 
injury  an  action  on  the  case  was  the  proper  remedy.  Latorence,  J., 
observed,  that  the  negligent  and  improvident  management  of  the 
defendant's  ship  did  not  imply  that  any  act  was  done  by  them ; 
after  having  been  guilty  of  the  negligence  which  led  to  the  mischief, 
they  might  have  done  every  thing  in  their  power  to  avoid  the  mis- 
chief, and  then  the  running  against  the  plaintiff's  vessel  might  have 
been  owing  to  the  wind  and  tide.  See  further  on  this  point,  Turiier 
v.  Hawkins,  1  Bos.  &  Pul.  472. 

The  plaintiff  declared  against  the  defendant,  for  driving  his  cart 
against  the  plaintiff  s  horse  with  force  and  violence  (^),  sQleging  it 
to  have  been  done  ^*  by  and  through  the  mere  negligence,  inat- 
tention, and  want  of  proper  care^  of  the  defendant.  On  demurrer 
to  this  declaration,  as  not  being  in  trespass,  it  was  holden  that  it 
was  good.  Sir  James  Mansfield,  C.  J.,  observed,  at  the  close  of 
the  decision,  that  it  was  not  to  be  considered  that  the  case  of 
Zteame  v.  Bray  was  overturned  by  the  present ;  at  the  same  time 
he  might  say  thus  much,  that  upon  a  proper  case  it  might  be  fit 
that  the  decision  of  the  court  of  King's  Bench,  in  Leame  v.  Bray, 
should  be  reconsidered.     In  an  action  of  trespass  (A),  where  tne 

O)  Hofftn  ▼.  TmiUton,  2  Bos.  &  Pol.  (A)  Huggeii  ▼.  Mmigfmery,  2  Bo6.  ft 

N.  R.  117.  PoL  N.  R.  446. 
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plaintiff  declared  that  the  defendant  with  force  and  arms  drove  a 
vessel,  whereof  the  said  defendant  was  the  commander,  against  and 
over  a  certain  boat  of  the  plaintiff,  and  sank  her,  damno^  t^c.  contra 
pacem^  ^c, ;  it  appeared,  that  the  defendant  was  master  and  owner 
of  the  vessel  by  which  the  injury  to  the  plaintiff's  boat  viras  com- 
mitted ;  but  that  he,  though  on  board  at  the  time,  did  not  give  the 
order  which  caused  the  accident,  but  the  pilot  did;  that  it  was 
nine  o'clock  at  night,  in  the  month  of  September,  when  the  acci- 
dent happened ;  that  the  vessel  would  not  obey  her  rudder ;  and 
that  it  was  owing  to  no  design  or  wilful  act  of  any  person  on  board. 
Sir  J,  Mansfield^  C.  J.,  left  it  to  the  jury  to  say  whether  the  acci- 
dent was  owing  to  the  mere  force  of  the  wind,  or  to  negligence. 
The  jury  were  of  opinion  that  the  accident  arose  from  negligence, 
and  gave  a  verdict  for  the  plaintiff.  On  motion  to  set  aside  this 
verdict,  and  enter  a  nonsuit,  on  the  ground  that  the  action  should 
have  been  an  action  on  the  case,  and  not  trespass,  the  court  were  of 
opinion  that  trespass  could  not  be  maintained  against  the  defen- 
dant ;  and  said,  the  case  differed  from  the  precedmg  case  of  Learnt 
v.  Bray^  because  here  the  defendant,  though  on  board  the  vessel, 
did  not  give  the  order  which  occasioned  the  accident,  but  the  pilot 
did ;  whereas  in  Leame  v.  Bray^  the  defendant  was  driving  the 
carriage  which  injured  the  plaintiff's  carriage.  The  court,  at  the 
same  time,  intimated  doubts  as  to  the  authority  of  Leame  v.  Bray; 
and  Chambre^  J.,  observed,  that  in  cases  of  this  kind  it  would  be 
difficult  to  sustain  the  proposition,  that  a  master  could  be  liable  to 
an  action  of  trespass  for  a  negligent  act  done  by  his  servant  in  the 
course  of  his  employment,  for  wmch  the  servant  himself  would  also 
be  liable  in  that  form  of  action. 

In  a  subsequent  case  of  Covell  v.  Laming^  1  Campb.  497,  which 
was  trespass  for  running  defendant's  ship  against  plaintiff's,  it 
appeared  that,  at  the  time  of  the  accident,  the  defendant  was  on 
board  his  ship,  at  the  helm,  but  that  there  was  a  desire  on  the  part 
of  the  defendant  to  steer  clear  of  the  plaintiff,  and  that  the  accident 
was  to  be  ascribed  to  the  mere  unskilfulness  of  the  defendant.  It 
was  contended,  that  as  the  act  was  not  wilful,  an  action  on  the  case 
was  the  proper  remedy;  but,  per  Lord  Ellenborough^  C.  J., 
"  Whether  the  injury  complained  of  arises  directly,  or  follows  con- 
sequentially, from  the  act  of  the  defendant,  I  consider,  as  the  only 
just  and  intelligible  criterion  of  trespass  and  case ;  it  makes  no 
difference,  that  here  the  parties  were  sailing  on  ship-board.  The 
winds  and  the  waves  were  only  instrumental  in  carrying  her  along 
in  the  direction  which  he  communicated.  The  force,  therefore, 
proceeded  from  him,  and  the  injury  which  the  plaintiff  sustained 
was  the  immediate  effect  of  that  force.'" 

Where  the  master  is  sitting  by  the  side  of  his  servant,  who  is 
driving,  the  act  of  the  servant  is  considered  as  the  act  of  the 
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master ;  and  if  the  act  be  immediately  injurious  to  the  plaintiff,  tres- 
pass is  the  proper  remedy  (i).  The  plaintiff,  however,  though  he 
may  sue  in  trespass,  is  not  bound  to  do  so  in  all  cases,  where  the 
injiny  done  to  him  results  from  the  immediate  force  of  the  defendant. 
Hence,  where  the  declaration  stated  that  the  defendants  so  care- 
lessly manwed  their  coach  and  horses,  that  the  coach  ran  against 
the  plaintiff  and  broke  his  leg ;  the  evidence  was,  that  one  of  the 
defendants  was  driving  at  the  time  the  accident  happened,  and  the 
jury  found  that  it  happened  through  his  negligent  driving ;  it  was 
holden(A),  that  the  plaintiff  might  maintain  case  against  all  the  pro- 
prietors :  Bayley^  J.,  observing,  '^  It  is  not  necessary  to  say  that 
trespass  could  not,  in  this  case,  have  been  maintained  against  the 
defendant  who  was  driving;  no  doubt  that  action  lies  where  an 
injury  is  inflicted  by  the  wilful  act  of  the  defendant,  but  it  is  also 
dear  that  case  will  lie  where  the  act  is  negligent  and  not  wilful.^' 

Where  there  is  a  gratuitous  permission  to  use  a  chattel,  as  the 
possession  constructively  remains  in  the  owner,  he  may  maintain  (Q 
trespass  for  an  immediate  injury  to  it ;  but  if  the  owner  of  a  horse 
lets  him  to  hire  for  a  certain  time,  during  which  he  is  killed  by  the 
ovmer  of  a  cart  driving  violently  against  him,  the  remedy  of  the 
owner  of  the  horse  against  the  owner  of  the  cart  (m)  is  case,  and, 
not  trespass ;  for  this  is  in  the  nature  of  an  injury  to  the  plaintiff's 
reversion. 

If  the  occupier  of  a  house  (n),  who  has  a  right  to  have  the  rain 
fall  from  the  eaves  of  it  upon  the  land  of  another  person,  fixes 
a  spout,  whereby  the  rain  is  discharged  in  a  body  upon  the  land, 
the  proper  form  of  action,  by  the  owner  of  the  land  against  the 
occupier  of  the  house  for  this  injury,  is  an  action  on  the  case ; 
because  the  flowing  of  the  water,  which  constitutes  the  injury,  is 
not  the  immediate  act  of  the  occupier  of  the  house,  but  the  conse- 
quence only  of  his  act,  viz.  the  fixing  the  spout.  Building  a  roof 
with  eaves,  which  discharge  rain  water  by  a  spout  into  adjoining 
premises,  is  an  injury  for  which  the  landlord  of  such  premises  may 
recover  (o),  as  reversioner,  while  they  are  under  demise,  if  the  jury 
think  there  is  a  damage  to  the  reversion. 

In  an  action  on  the  case  (^),  for  digging  so  near  the  gable-end  of 
the  house  of  the  plaintiff,  let  to  a  tenant,  that  it  fell ;  Lord  Ellen- 
borough  held,  that  where,  as  in  the  case  before  the  court,  a  man  had 
built  to  the  extremity  of  his  soil,  and  had  enjoyed  his  building  above 
twenty  vears,  upon  analogy  to  the  rule  as  to  lights,  &c.,  he  had 
acquired  a  right  to  a  support,  or  as  it  were  of  leaning  to  his  neigh- 

(0  CKandier  ▼.  Brougktm,  1   Cr.  &  (m)  Hall  ▼.  Piekard,  3  Campb.  187. 

Hee.  29;    3   Tynr.  220,  recognized  in  (n)  JUynoldt  y.  Clarke^  Lord  Raym. 

WLttugkltH  y.  Pryor,  4  M.  &  Gr.  48 ;  1399 ;  Str.  634,  S.  C. 
4  Scott'i  N.  R.  655,  poit,  tit.   **  Master  (o)  Tucker  y.  Newnum,  11  A.  &  E.  40 

and  Seryant."  3  P.  &  D.  14. 

(k)  Moreton  y.  Hardem  and  otherB,         (p)  Stmuell  y.  JoUard,  B.  R.  Trin. 

4  B.  &  C.  223.  43  Geo.  III.  MS.  Lawrmetf  J, 

(/)  Lotan  y.  CroUf  2  Campb.  464. 
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bonr^s  soil,  so  that  his  neighbour  could  not  dig  so  near  as  to  remawv 
the  support;  but  that  it  was  otherwise  of  a  house,  &c.  newly  built. 
See  Comyn'^s  Dig.  Action  upon  the  Case  for  Nuisance  C,  who  cttsa 
1  Sidf.  167 ;  2  Roll.  Abr.  565,  line  5—''  If  a  man  build  a  house  and 
make  cellars  upon  his  own  soil,  whereby  a  house  newiy  built  iqpon 
the  adjoining  soil  falls  down,  no  action  liea.^  The  same  point  wan 
ruled  in  Wyatt  v.  Harrison^  3  B.  &  Ad.  871,  consistently  with  this 
position  in  RoUe :  'Mt  may  be  true,  that  if  my  land  adjoins  another, 
and  I  have  not  by  buildmg  increased  the  weight  upon  my  soil,  and 
my  neighbour  digs  in  his  land  so  as  to  occasion  mine  to  fall  in,  he 
may  be  liable  to  an  action.  But  if  I  have  laid  an  additional  we^fat 
upon  n^  land,  it  does  not  follow  that  he  is  to  be  deprived  of  tiia 
nght  of  digging  his  own  ground,  because  mine  will  then  becoma 
incapable  of  supporting  the  artificial  weight  which  I  have  laid  upon 
it.*^  Per  Lord  Tenterden^  C.  J.,  delivering  judgmoit  of  the  court. 
See  further  on  this  subject,  Dodd  v.  Holme^  1  A.  &  E.  493. 
*^  However  insufficient  or  dilapidated  the  neighbouring  house  may 
be,  a  party  is  not  justified,  by  any  n^igent  act  on  lus  own  pre- 
mises, in  accelerating  the  fall."  If  a  party  builds  a  house  on  hiB 
own  land,  which  has  previously  been  excavated  for  mining  purposes^ 
ke  does  not  acquire  a  right  to  the  support  for  the  house  from  tiia 
adjoining  land  of  another,  at  least  until  twenty  years  have  elapsed 
since  the  house  first  stood  on  excavated  land,  and  was  in  part  sup* 
ported  by  the  ac^oining  land,  so  that  a  grant  by  the  owner  of  the 
adjoining  land  of  such  right  to  support  may  be  inferred ;  for  rights 
of  this  sort  have  their  origin  in  grant  only  {q).  The  mere  circum- 
stance of  juxtaposition  does  not  render  it  necessary  for  a  person 
who  pulls  down  his  wall  to  rive  notice  (r)  of  his  intention  to  the 
owner  of  an  adjoining  wall.  Nor  if  he  be  ignorant  of  the  existence 
of  the  adjoining  wall  (as  where  it  is  underground)  is  he  bound  to 
use  extraordinary  caution  (s)  in  pulling  down  his  own. 

In  an  action  i^n  the  case,  the  declaration  slated,  that  the  plain- 
tiff was  master  oS  a  ship  (t),  which  was  laden  with  com,  ready  to 
sail,  and  that  the  defendant  seized  the  ship  and  detained  her,  per 
quod  querens  impeditus  et  obsiruetus  Jint  in  vw^.  An  exception 
was  taken  to  the  action,  on  the  ground  that  it  should  have  been 
trespass  vi  et  armis;  and  4  Ed.  III.  24, 13  H.  YII.  26,  and  Pahn. 
47,  were  cited :  Halt^  C.  J.,  observed,  that,  in  the  cases  cited,  the 
plaintiff  had  a  property  in  iiie  thing  taken ;  but  here  the  ship  was 
not  the  masterX  but  the  owners\  The  master  declared  only  as  a 
particular  officer,  and  could  recover  for  his  particular  loss*  He  ad- 
mitted, however,  that  the  master  might  have  brought  trespass,  and 
declared  upon  his  possession,  which  was  sufficient  to  wndntAin  that 

{q)  PtaFtridgeY.8eoiifZU.AVr.2l20,  '    (i)  Pitttyf.Gmee, StSku  10;  JA^RKfrn. 

recognizing  Wyati  y.  Harrison.  558,  i9.  C,  recognized,  as  to  the  pontioo 

(f^  ChadwieJt  v.  TYower,  in  error,  Ezch.  that  the  master  mig^t  have  m«i«  t>^«Pii 

Chr.  6  Bingh.  N.  C.  1;  8  So.  1.  trespass,  in  ifoore  y.  iBo^tJuon,  2  B.  &  A4 

(t)  lb.  817. 
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action.  So  where  the  pkintiff  declared  (te),  that  be  exeroipiid  the 
trade  of  a  wheeler,  and  was  possessed  of  several  tools  that  related 
to  the  trade,  viz.  an  axe,  &c.,  aad  being  so  possessed,  gained  a  Uv^ 
Ehoody  &c.y  and  by  the  license  of  the  defmdant  deposited  the  tools 
in.  defendant's  house,  who  had  detained  them  two  months  after 
iBQuest,  whereby  the  plwitiff  had  lost  the  benefit  of  his  trade. 
After  verdict^  a  motion  was  made  in  arrest  of  judgment,  on  the 
ffrmmd,  that  the  plaintiff  ought  to  have  brought  detinue  or  trover ; 
bat  the  court  held  the  action  well  brought :  for,  if  the  fact  was  that 
tlie  plaintiff  had  the  goods  again,  detinue  was  not  proper ;  and 
finemgh  a  detainer  upon  request  was  evidence  of  a  conveFaion,  yet 
it  was  not  a  conversion ;  and  .the  damages  which  he  demands  in  this 
ease  being  special,  the  action  ought  to  be  special.  So  where  the 
plaintiff  declared  (x)^  that  he  was  possessed  of  a  dose  of  land  and 
a  decoy  pond,  to  which  wild  fowl  need  to  resort,  and  the  plaintifl^ 
at  his  own  costs,  had  procured  decoy  ducks,  nets,  and  other  aigines, 
ficNT  deGOvixi^  and  taking  the  wild  fowl,  and  enjoyed  the  benefit  in 
taking  tli^n  ;  yet  the  defendant,  intending  to  injure  plaintiff  in  his 
deeoy,  mkI  to  drive  away  the  wild  fowl,  and  aeprive  him  of  his 
profit,  discharged  guns  against  the  decoy  pond,  whereby  the  wild 
fiawl  were  fritted  away  and  forsook  the  p<Hid.  Upon  not  guilty 
pleaded,  a  verdict  was  found  for  the  plaintiff,  and  20L  damages.  On 
moticNa  in  arrest  of  judgment,  Holt,  C.  J.,  observed,  that  the  action 
VWB8  maintainable ;  that  although  it  was  new  in  its  instance,  yet  it 
was  not  new  either  in  the  reason  or  principle  of  it.  For  1st,  the  uaiag 
or  taking  a  decoy  was  lawful ;  2ndly,  this  employment  of  his  gromu^ 
to  that  use,  was  profitable  to  the  plaintiff,  as  was  the  skill  and 
management  of  that  employment.  As  to  the  first,  evory  man  that 
hath  a  property  may  employ  it  for  his  pleasure  and  profit,  as  for 
aDuring  and  procuring  decoy  ducks  to  come  to  his  pond.  To  learn 
the  trade  of  seducing  other  ducks  to  come  there  in  order  to  be 
taken,  ia  not  prohibited  either  by  the  law  of  the  land  or  the  moral 
law ;  but  it  is  as  lawfid  to  use  art  to  seduce  them,  to  catch  them, 
and  destroy  them  for  the  use  of  mankind,  as  to  kill  and  destroy 
wild  fowl  or  tame  cattle.  Then  when  a  man  useth  his  art  or  his 
akill  to  take  them,  to  sell  and  dispose  of  for  his  profit,  this  is  hu 
inde;  and  he  that  hinders  another  in  his  trade  or  livelihood  ia 
liable  to  an  action  for  so  hindering  him.  The  C.  J.  added,  that  it 
had  been  objected,  that  the  nature  of  the  wild  fowl  was  not  stated ; 
bat  this  was  not  necessary;  for  the  action  was  not  brooght  to 
recover  damage  for  the  loss  of  the  fowl,  but  for  the  disturbance* 

In  a  special  action  on  the  case  (y),  the  declaration  stated,  that 
plaintifTs  wife,  unlawfully  and  against  his  consent,  went  away  from 
him,  and  continued  apart  from  him  a  long  time,  and  that,  during  her 


n 


Kettle  V.  Hunt,  BuU.  N.  P.  78.  P.  79,  8.  C,  cited  in  Carrmgton  ▼.  Tojfhr 

Keedle  t.  Hiekeringill,  11  East,  574,  1 1  East,  574,  and  2  Campb.  258,  8.  C. 

n.  from  Holt's  MS. ;  Holt's  Rep.  14, 17,  (y)  Winmore  y.   Greenbimk,  VTiUes, 

19 ;  11  Mod.  74, 130 ;  3  Salk.  9 ;  BuU.  N.  577. 
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absenoe,  a  large  estate,  real  and  personal,  having  been  devised  for 
her  separate  use,  she  thereupon  was  desirous  of  being  reconciled, 
and  of  cohabiting  with  plaintin,  her  husband ;  but  that  the  defendant 
persuaded  and  enticed  her  to  continue  apart  from  the  plaintiff, 
which  she  accordingly  did  until  her  death ;  whereby  the  plaintiff 
lost  the  comfort  ana  society  of  his  wife^  and  her  assistance  in  hts 
domestic  affairs^  and  the  profit  and  advantage  of  her  fortune.  After 
verdict  for  the  plaintiff,  with  3,000/.  damages,  on  motion  in  arrest 
of  judgment,  it  was  objected,  that  there  was  not  any  precedent  of 
any  such  action  as  this.  Litt.  sect.  108^  and  1  Inst.  81,  b,  were 
cited ;  but  WiUes^  C.  J.,  said,  that  the  general  rule  there  mentioned 
was  not  applicable  to  the  present  case;  that  it  would  have  been  so, 
if  there  bad  never  been  any  special  action  on  the  case  before ;  that 
this  form  of  action  was  introduced  for  this  reason,  that  the  law 
would  never  suffer  an  injury  and  a  damage  without  a  remedy ;  but 
there  must  be  new  facts  m  every  special  action  on  the  case  (5). 

Case  lies  for  disturbing  plaintiff  in  his  office  of  bell-man  (;?). 
Case  lies  for  maintenance  ;  and  if  the  action  which  was  maintained 
was  against  two,  they  may  join ;  the  declaration  need  not  charge  the 
maintenance  to  be  contra  formam  statuti^  it  being  a  wrongful  act  at 
common  law;  and  the  statutes  which  relate  to  maintenance  are 
only  declaratory  of  the  common  law,  with  additional  penalties ;  nor 
need  it  state  that  the  defendant  was  not  interested  in  the  action ;  if 
he  was,  he  must  plead  that  in  his  defence  (a).  After  an  exchange 
of  livings  between  two  incumbents,  an  action  on  the  case  lies  at  the 
suit  of  one  against  the  other,  as  his  successor,  for  dilapidations  (ft). 

(£)  Jones  V.  Wdieri,  5  Tyrwh.  361.  10  Moore,  446. 

(aS  PeekeU  t.  WaUan,  8  M.  &  W.691,  (b)  Downer  ▼.  Craiff,  9  M.  &  W.  166. 

dedded  on  authority  of  Barraii  y.  CoUins, 


(5)  See Ashby-v.  White, Lord'RAjm. 957;  Pasleyv. Freeman, ST. Ii,5\; 
and  Chapman  v.  Pickeragill,  2  Wils.  146  ;  which  last  case  was  an  action  on 
the  case  for  falsely  and  maliciously  suing  out  a  commission  of  bankrupt 
against  the  plaintiff:  Pratt,  C.  J.,  (in  answer  to  the  objection  of  novelty,) 
said,  that  this  was  urged  in  Aahhy  v.  White,  but  he  did  not  wish  ever  to 
hear  it  again;  that  this  was  an  action  for  a  tort;  torts  were  infinitely 
various,  not  limited  or  confined;  for  there  was  not  any  thing  in  nature 
which  might  not  be  converted  into  an  instniment  of  mischief;  and  this  of 
suing  out  a  commission  of  bankrupt  falsely  and  maliciously  was  of  the  most 
injurious  consequence  in  a  trading  country.  Dumford's  note.  WOles,  581. 
See  also  Hargrave's  Co.  Lit.  81,  b,  n.  (2). 
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CHAPTER    XIII. 

COVENANT. 

I.  Of  the  Action  for  Breach  of  Covenant^  p.  462. 
II.   Of  the  Exposition  of  Covenants^  p.  464. 
III.  Of  the  different  Kinds  of  Covenants : 

1.  Express,  p.  467 ;  and  herein  of  express  Covenants  runmng 

with  the  Land,  p.  472» 

2.  Implied,  p.  475. 

3.  Joint  and  Several,  p,  478. 

4.  Foid  and  lUegal,  p.  482. 

'  IV.  Of  Particular  express  Covenants: 

1.  Covenants  for  Title,  p,  4Sib, 

2.  Not  to  Assign  without  Licence,  p,  493. 

3.  To  Repair,  p.  497, 

4.  To  Insure,  p.  499. 

V.  By  whom  the  Action  of  Covenant  may  be  maintained: 

1 .  Heir,  p.  500. 

2.  Executor,  p,  501. 

3.  Assignee,  p»  502. 

VI.  Against  whom  the  Action  of  Covenant  may  he  maintained: 

1.  Heir,  p.  507- 

2.  Executor,  p.  507. 

3.  Assignee,  p.  508. 

VII.  Of  the  Declaration,  p.  517;  Breach,  p.  520;  Dependent 
Covenants  and  Conditions  precedent,  p.  522  ;  concurrent 
Covenants,  p.  527;  and  independent  Covenants,  p.  528. 

VIII.  Of  the  Pleadings : 

1.  Accord  and  Satisfaction,  p,  534. 

2.  Eviction,  p.  536. 

3.  Illegal  Purpose,  p,  537. 

4.  Infancy,  p.  537. 

5.  Limitations,  Statute  of,  p.  538. 

6.  iVii/  habuit  in  tenementis,  p.  538. 
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7.  N<m  est  factum,  p.  541. 

8.  Norn  injregit  eoiwaUiomem,  p,  545. 

9.  Payment  qf  Money  into  Conrt,  p.  546. 

10.  Perfinmanee,  p,  546. 

11.  Bdea$e,p.547' 

12.  Set  of,  p.  548. 

IX.  Evidence^  p.  548. 
X.  Damages,  p.  549  ;  Costs^  ib. ;  Jndffwuent^  ib. 


1.  Of  the  Action  for  Breach  of  Covenant. 

Covenants  are  of  two  kinds : 

1.  Express. 

2.  Implied,  or  covenants  in  law. 

An  express  'covenant  is  an  agreement  entered  into  by  deed  in- 
dented or  deed  poll,  between  two  or  more  persons,  for  the  perform- 
anoe  of  certain  acts,  or  for  the  forbearance  to  do  certain  acts. 

An  implied  covenant,  or  covenant  in  law,  is  an  agreement  raised 
by  implication  of  law  between  two  or  more  persons  in  a  deed  indented 
or  deed  poll,  from  certain  technical  expFSssicHos  used  therein. 

For  the  violation  of  agreements  of  this  kind  (1)  the  law  has 
provided  a  remedy  by  action  of  covenant,  wherehi  tlie  party  injured 
may  recover  damages  (2)  in  proportion  to  the  laes  sustained.  A 
party  bringing  covenant  on  a  deed  poll  must  be  named  therein  (a) ; 
for  where,  upon  oyer  of  the  deed  poll,  it  appeared,  that  the  defendant 
promised  to  do  a  certain  act,  without  sayine  that  he  promised 
the  plwitifl^  it  was  holden,  that  an  action  would  not  lie.  Covenant 
will  lie  on  letters  patent,  although  there  is  not  any  counterpart 

(■)  OrMm  Y.  Jlbme,  Salk.  197 ;  Comb.  219,  8.  C, 


(1)  In  F.  N.  B.  4to.  ed.  343,  A,  it  is  said  that  in  London  a  man  shall 
have  a  writ  of  covenant  without  a  deed,  for  covenant  broken ;  and  it  is  so 
said  by  Vavasor,  Serit.  in  22  Edw.  IV.  2,  a,  cited  in  Comyn's  Dig.  London, 
N.  1,  who  refers  to  Priv.  Lon.  149,  in  support  of  the  same  position. 

(2)  Where  it  is  necessary  to  enforce  the  performance  of  any  agreement 
in  specie,  as  the  conveyance  of  land,  execution  of  deeds,  &c,  or  what  is 
termed  a  specific  performance,  application  must  be  made  to  a  court  of 
equity ;  for  m  the  action  of  covenant  damages  only  for  the  non-performance 
can  be  recovered. 
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sealed  by  the  lessee  who  is  to  be  charged  (&)•  If  A.,  for  a  valuable 
fionaideiatioD,  promiseB,  by  deed,  not  to  do  a  certain  act,  an  action 
of  coYenant  may  be  maintained,  for  the  breach  of  such  promise ; 
but  an  action  on  the  case  will  not  lie.  As  where  A.  recovered  a 
debt  against  B.,  and  B.  paid  tiie  condemnation  money  to  A.  (c), 
whereupon  A.,  by  deed,  released  all  actions,  executions,  &c.  to  B., 
and  in  the  same  deed  promised  to  discharge  all  executions  against 
B.  upon  the  same  judgment,  and  afterwards  sued  out  execution 
thereon:  the  court  were  of  opinion,  that  the  promise  being  by 
deed,  B/s  remedy  was  by  an  action  of  covenant,  and  not  as- 
flompsit  (8).    The  defendants,  by  deed  of  18th  April,  1838,  con- 

(5)  Bret  ▼.  Cfumberlandt  Cro.  Jac  399,      8.  C.  and  S.  P.,  by  the  name  of  "BemUh  t. 
521,  ftOly  stated,  po9t,  p.  474.  HUdenUyj  said  to  have  been  acgndgBd, 

(e)  Bsnmiff  t.  Qm^idUy,  Gro.  Jac  605;      1  R.  A.  517  (A),  pi.  3. 


(3)  Although  it  is  a  general  rule  that  assumpsit  will  not  lie,  where  there 
is  a  remedy  of  a  higher  nature*,  yet  there  are  some  exceptions  to  this  rule ; 
as  where  two  persons  entered  into  articles  of  partnership  for  a  term  of 
years,  and  the  deed  contained  a  covenant  to  account  yearly^  and  to  adjust 
and  make  a  final  settlement  at  the  expiration  of  the  partnership ;  and 
they  dissolved  the  partnership  before  the  years  were  expired,  and  accounted 
together,  and  struck  a  balance,  which  was  in  favour  of  the  plaintiff,  m- 
duding  several  items  not  connected  with  the  partnership,  and  the  defendant 
promised  to  pay  it :  it  was  holden,  that  assumpsit  vrould  he  on  such  express 
promiee.  And  BuUery  J.,  observed,  that  if  no  other  articles  had  been  in- 
trodnced  into  the  account,  but  those  relatiBg  to  the  partnership,  he  should 
still  have  been  of  opinion,  that  assumpsit  might  have  been  maintained ;  for 
the  question  then  would  have  been,  whether  a  previous  partnership  being 
dissolved,  and  an  account  settled,  was  or  was  not  in  point  of  law,  a  suffi- 
cient consideration  for  a  promise.  He  had  no  difficulty  in  sa3dng,  that  it 
was.  Faster  v.  AUanwn,  2  T.  B.  479.  See  Backatraw  y.  Imber,  Holt* s 
N.  P.  C.  368,  and  Fromant  v.  Coupland,  2  Bingh.  1 70.  A  stronger  ex- 
ception, however,  to  the  general  rule  aboye  mentioned,  will  be  found  in  the 
CMC  of  Nune  v.  Craiff,  ante,  p.  295.  In  Bumett  v.  Lffneh,  8  D.  &  B.  368, 
5  B.  &  C.  589,  (recognised  by  PorA;  and  Gaselee,  Js.,  in  Hancock  y.  Cqffyn, 
8  Bingh.  368,)  it  was  holden,  that  ease  (not  covenant)  lay  by  the  assignor 
against  the  assignee  of  a  lease  assigned  by  deedpoU  upon  his  implied  dutr 
to  perform  the  covenant  in  the  original  lease,  althoush  the  assignor  had, 
by  the  assignment,  parted  with  all  his  interest ;  and  although  asmmpmi 
might  lie,  uuat  case  was  the  better  form  of  action  for  the  injuiy  sustamed 
by  the  assignor,  in  consequence  of  the  assignee's  breaches  of  covenant. 
Where  a  plaint^  advanced  money  upon  the  security  of  a  mortgage,  which 
contained  no  covenant  for  the  payment  of  money  advanced  by  the  plaintiff, 
hut  merely  gave  the  plaintiff  the  security  of  the  mortgaged  premises :  it 
was  holden,  that  the  aidvance  being  made  at  the  request  of  the  defendants, 
nosed  a  contract  by  parol  for  the  repayment,  which  was  not  merged  in  a 
security  of  a  higher  nature.  Per  Lord  Benman,  C.  J.,  delivering  judgment 
of  the  court  in  Yates  v.  Astim,  4  Q.  B.  196  ;  in  which  the  cases  of  Burnett 
y.  Lynch  and  Baher  v.  Harris  were  recognized. 

«  J9HMmfo  T.  GUiftuni.  Btr.  1027 ;  JBaA«r  t.  Worrit,  9  A.  &E.  532;  1P.1&D.360. 
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tracted  to  employ  the  plaintiff  in  the  management  of  certain 
chemical  works  for  the  term  of  seven  years,  from  the  30th  of  June 
then  next,  with  a  proviso,  that  if  a  certain  process  on  which  the 

Slaintiff  was  then  engaged  should  not  be  in  operation  on  the  2l8t  of 
une,  then  the  defendants  should  after  that  day  have  power  to  de- 
termine the  contract  by  notice  in  writing.  On  the  9th  of  August  a 
second  agreement  in  writing,  not  under  seal,  was  entered  into 
between  Uie  parties,  whereby  the  time  for  bringing  the  process  into 
operation  was  extended  to  21st  of  December,  1838.  The  plaintiff 
having  brought  assumpsit  upon  the  second  agreement,  for  a  breach 
of  stipulations  contained  in  the  deed ;  it  was  holden,  that  the  acticm 
could  not  be  maintained,  the  second  agreement  being  merely  an 
agreement  for  the  extension  of  the  time  mentioned  in  the  deed,  and 
not  an  agreement  incorporating  that  deed,  which  was  still  in 
force  (d). 

An  action  of  covenant  has  been  holden  not  within  the  statute 
3  &  4  Will.  &  Ma.  c.  14(«),  which  makes  the  devisee  chargeable 
jointly  with  the  heir  for  the  debts  of  his  testator  in  respect  of  lands 
devised  to  him  :  the  remedy  there  given  is  confined  to  the  action  of 
debt.  But  now  by  stat.  11  Geo.  IV.  &  1  Will  IV.  c.  47,  s.  3,  in 
the  cases  mentioned  in  that  act  (which  see,  post^  tit.  '^  Debt,"  VI.) 
creditors  may  maintain  debt  or  covenant  against  the  heirs  and 
devisees,  or  devisees  of  such  devisees,  jointly.  And  by  the  4th 
section,  if  there  is  not  any  heir-at-law,  the  creditor  may  bring  debt 
or  covenant  against  the  devisee  solely. 


II.  Of  the  Exposition  of  Covenants. 

Covenants  are  to  be  construed  according  to  the  obvious  inteor 
tion  of  the  parties  (/)  as  collected  from  the  whole  context  of  the 
instrument,  ex  antecedentibus  et  consequentibus,  and  according  to 
the  reasonable  sense  of  the  words.  If  there  be  any  ambiguity,  then 
such  construction  shall  be  made  as  is  most  strong  against  the  cove- 
nantor (4) ;  for  he  might  have  expressed  himself  more  clearly  (5). 

(d)  Gwptme  v.  Davy,  1  M.  &  Gr.  857 ;  IV.  &  1  WiU.  IV.  c.  47,  s.  1,  except  as  to 

2  Scott's  N.  R.  29.  persons  who  died  before  16  July,  1830. 

(«)  WUmwi  t.  Knubley,  7  Bast,   128.  (/)  Plowd.  329,  cited  by  ftfcnloro^A, 

But  this  statute  is  repealed  by  stat.  11  Geo.  C.  J.,  Iggtdden  v.  May,  7  East,  241. 


(4)  See  the  opinion  of  Sir  /.  Mansfieldy  C.  J.,  in  Flint  v.  Brandon^  1 
Bos.  &  Pul.  N.  R.  78. 

(5)  In  like  manner,  where  the  words  of  the  grant  are  doubtful^  they 
are  to  be  construed  in  favour  of  the  grantee.  This  general  principle  has 
been  applied  to  the  construction  of  leases ;  hence  it  has  been  holden,  that 
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It  is  immaterial  in  what  part  of  a  deed  any  particular  covenant  is 
inserted  (^) ;  for,  in  the  construction  of  it,  the  whole  deed  must 
be  taken  mto  consideration,  in  order  to  discover  the  meaning  of  the 
parties ;  as  where  in  an  indenture  of  a  lease  of  a  colliery  (A),  two 
lessees  covenanted  jointly  and  severally  in  manner  following^  viz, 
&c.,  here  followed  a  number  of  covenants  in  respect  to  worUne  of 
the  colliery,  wherein  the  lessees  covenanted  jointly  and  severaBy ; 
then  followed  a  covenant,  that  the  monies  appearing  to  be  due 
should  be  accounted  for  and  paid  by  the  lessees,  their  executors, 
&c.  (not  saying,  ^^  and  each  of  them  ")  ;  it  was  holden  by  the  court 
(absente  Kenyan^  C.  J.))  that  the  eeneral  words,  at  the  beginning  of 
the  covenants  by  the  lessees,  '^jointly  and  severally,  &c.  in  the 
manner  following,"  acco'rding  to  the  general  rules  of  construction, 
extended  to  all  the  subsequent  covenants  on  the  part  of  the  lessees 
throughout  the  deed,  there  not  being  any  thing  in  the  nature  of  the 
subject  to  restrain  those  words  to  the  former  part  of  the  lease.  In 
conformity  to  the  rules  before  laid  down  for  the  construction  of 
covenants,  and  in  support  of  the  apparent  intention  of  the  parties, 
covenants  in  large  and  general  terms  have  been  frequently  narrowed 
and  confined :  As  where  A.  leased  a  manor  to  B.  for  years,  except- 
ing all  woods,  great  trees,  timber  trees,  and  underwood  (i),  &c., 
and  covenanted  with  the  lessee,  that  he  might  take  fire-bote,  stmer 
dicta  prcemissa  ;  it  was  holden,  that  the  lessee  could  not  take  nre- 
bote  in  a  close  of  wood,  parcel  of  the  manor,  because,  by  the  excep- 
tion of  the  woody  the  soil  thereof  was  excepted ;  and  the  words 
super  prcemissa  should  be  intended  of  such  things  only  as  were 
demised.  It  was  admitted,  however,  that,  by  the  covenant,  the 
lessee  was  entitled  to  take  the  wood  upon  the  other  lands,  for 
though  the  wood  was  excepted,  yet  the  land  was  demised. 

The  defendant  sold  the  plaintiff  a  lease  (k)  for  years  of  a  manor» 
and  entered  into  a  bond,  with  a  condition  that  he  would  not  do^  nor 
had  done^  any  act  to  disturb  the  plaintiff,  hut  that  the  plaintiff 
should  hold  and  enjoy  without  the  disturbance  of  the  vendor,  or  any 
other  person :  it  was  holden,  that  the  condition  was  confined  to  acts 
done  or  to  be  done  by  the  vendor,  on  the  ground  of  the  latter  words 
being  referable  to  the  former. 

)  Per  Butter,  J.,  5  T.  R.  526.  cited  by  Lord  BUtnbwnugh,  C.  J.,  in  Oak 

k)  Duke  qf  yorihumberiand  ▼.  Ward      t.  Reed,  8  East,  89.    To  this  dais  of  cases 


is 


ton,  5  T.  R.  522 ;  Copkmd  t.  La-  where  general  covenants  haye  been  holden 

parte  duf  IUjmoid§,  3  A.  &  E.  517,  S.  P.  to  be  qualified,  may  be  added  that  of  Jit/- 

(0  Cage  ▼•  PaxiiH,  1  Leon.  116,  dted  n§r  ▼.  Hortim,  M'CleL  647,  alihongh  its 

hj  BUenborimgh,  C.  J.,  7  East,  241.  authority  has  been  somewhat  shaken  in 

(i)  Bnmghtcm  t.  Conway,  Moore,  58,  Smith  ▼.  Comptom,  3  B.  &  Ad.  199. 


under  a  lease  for  fourteen  or  seven  years,  the  lessee  only  has  the  option  of 
determining  it  at  the  end  of  the  first  seven  years.  Doe  d.  Webb  v.  Dixon, 
9  East,  15»  in  which  the  authority  of  Dmm  v.  Spurrier,  3  Bos.  &  Pul. 
399^  442^  was  recognised. 

TOL.  I.  *  2  H 
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Where  A.  bj  indenture  (Q,  in  confiideration  of  a  eertam  81110,  in 
nature  of  a  fine,  and  of  a  yearly  rent,  demised  land  for  twenfy-ane 
years,  and  covenanted,  at  the  end  of  eighteen  yean  of  the  teim,  or 
nefore,  on  request  of  the  lessee,  to  grant  a  new  lease  of  the  pre- 
mises ^  for  the  like  fine,  for  the  like  term  of  twenty-one  years,  at 
the  like  yearly  rent,  with  all  covenants  as  in  that  indentm^  were 
contained;^  it  was  holden,  that  this  covenant  was  satisfied  by  a 
tender  of  a  new  lease  for  twenty-one  years,  containhig  aUthefoimer 
covenants,  except  the  covenant  for  future  renewal. 

In  covenant  (m),  the  plaintiff  declared  upon  an  indenture,  whereby 
the  defendant  demised  to  the  plaintifl^  for  a  term  of  years,  certain 
parts  of  a  messuage  then  lately  parted  off  from  the  part  occupied 
by  the  defendant,  with  certain  easements  belonging  to  the  same, 
and  a  portion  of  an  adjoining  yard ;  and  the  defendant  covenanted 
that  he  would  permit  the  lessee  (the  plaintifi^)  to  have  the  use  of 
the  pump  in  tne  said  yard  jointly  with  the  defendant,  whilst  the 
$ame  should  rewudn  there,  paying  half  the  expenses  of  keeping  it 
in  repair.  The  plaintiff  assigned  for  breach,  that  during  the  con- 
tinuance of  the  lease,  the  defendant,  without  reasonable  cause,  and 
in  order  to  injure  the  plainti£^  took  away  the  pump,  although 
plaintiff  was  willW  to  have  paid  half  the  expenses  of  keeping  the 
same  in  repair.  On  demurrer,  it  was  holden,  that  the  breach  was 
ill  assigned ;  for  the  use  (6)  of  the  pump  was  not  a  specific  subject 
of  the  demise ;  and  by  the  introduction  of  the  words,  ''  whilst  the 
same  should  remain  uiere,"  it  appeared  that  the  lessor  meant  to 
reserve  to  himself  the  liberty  of  removing  the  pump,  from  whatever 
capricious  or  unreasonable  motive  he  might  do  so ;  and  that  it  was 
not  inconsistent  with  the  stipulation,  that  the  lessee  should  pay  half 
the  expenses  of  repair,  whilst  the  pump  renuuned  on  the  demised 
premises. 

Where  (n)  a  lessee  of  a  house  and  garden  for  a  term  of  yean 
covenanted  with  the  lessor  not  to  use  or  exercise,  or  permit  or 
suffer  to  be  used  or  exercised,  upon  the  demised  premises,  or  any 
purt  thereof,  any  trade  or  business,  &c.  without  the  license  of  tlae 
lessor,  &c.,  and  afterwards  without  the  license  of  the  lessor  assigned 
the  lease  to  a  schoolmaster,  who  carried  on  his  business  in  the  house 
and  premises ;  it  was  holden,  that  the  assignment  was  a  breach  of 
this  covenant.  But  where  the  covenant  (o)  was  not  to  exerciae 
particular  trades  or  businesses  specified,  *^  or  any  offisnaive  trade,"  it 

(0  fmiim  T.    Jf49f,  7    Ettt,    237,  (n)  J)oed.BiMkw.K9Mt§,lU.AS.96. 

affirmed  on  enor,  in  Exch.  Chr.,  2  Bos.  &  (0)  Doe  d,  WttktrtU  t.  BM,  2  A.  fr 

PaL  N.  R.  449.  B.  161. 

(m)  Khodn  t.  BulUard,  7  East,  116. 


(6)  The  demiBe  of  the  use  of  a  thing,  is  the  demise  of  the  Umig  itself. 
Pamfret  v.  Bierofl,  1  Saund.  321. 
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luddan,  that  it  was  not  a  trade  to  use  the  henae  aa  *  lanatie 
aajrhim:  the  word  trade  in  this  covenant  beinj;  a{>plicable  only  to  a 
huiBineaB  conducted  by  buying  and  selling.  Where  in  covenant  {p  ) 
for  the  further  yearly  rent  stipulated  for  in  case  of  converting  pas- 
ture into  tillage,  the  defendant  pleaded,  that  the  plaintiff  acceptei 
the  original  rent,  as  and  for  the  rent  due,  without  demanding  the 
additional  rent ;  it  was  holden,  that  the  right  of  the  plaintiff  to 
xeoover  a  sum  of  money  as  stipulated  damages  and  as  additional 
rent,  was  not  waived  by  receiving  the  sum  due  for  the  original  rent ; 
alitor,  if  it  were  a  forfeiture. 

Covenant  lies  (q)  for  rent  reserved  by  indeotore,  and  accruiiig 
faefive  a  tc  entry  tor  a  forfeiture,  notwitnstanding  the  lessor  has  re- 
entered, and  under  saA  re-entry  is  to  have  the  premises  again,  ^'aa 
if  the  indenture  had  never  been  made  ;'^  or  in  other  words,  re-entiy 
lor  breach  of  eovenant  is  no  bar  to  covenant  for  r^it  aecrued  before 
ihere-Mitry. 


III.    Of  the  different  Kinds  of  Catyenante : 

1.  JSatpreaiy  jp.  467,  and  herein  o/Esq^rem  Cavaiante  running  with 

the  Land,  p.  472. 

2.  Indued,  p.  476. 

3.  Jcmt  and  Several,  p,  478. 

4.  Void  or  megd,  p.  482. 


1.  OfExprete  Covenantee  p.  4679  ond  herein  of  Express  Covehaftte 

rwming  with  the  Land^  p.  472. 

Thbbb  is  not  any  precise  form  of  words  necessaiy  to  constitute 
an  express  covenant  (r)  ;  any  form  of  words  or  mode  of  exproeoion 
in  a  deed,  which  clearly  evinces  an  agreement,  will  amount  to  a 
covenant,  for  breach  whereof  an  action  of  covenant  may  be  main- 
tained. As  if  it  be  agreed  between  A.  and  B.  («),  by  deed,  that  B. 
flhall  pay  to  A.  a  sum  of  money  for  lus  knds  on  a  certain  day ; 
tiiese  words  amount  to  a  covenant  by  A.  to  convey  the  lands  to  B. 
tm  that  day.  So  if  lessee  for  years  covenant  to  repair  (t)^  ^^  pro- 
Tided  always,  and  it  is  agreed^  that  the  lessor  shall  find  great  tim- 

(p)  Dmtam  t.  JMdfanoiul,  8  Tyrw.  630;         («)  Pordtut  ▼.  CM«,  1  Saimd.  319 ;  1 
1  &.  fr  M.  734.    See  ijtilcy  t.  WMom,      Ler.  S74;  f.  B17111.  183,  8.  C. ;  Mei^ 
&PaL  MO.  toek  t.  JOifM*,  10  A.  &  E.  ftO;  S  P.  ft 


(f  )  HeriOmm  t.  Wakmh  4  Bia^     I>.  U6,  S.  P. 
ILC.  17S.  (I)  1  ItoL  Atar-US,  (C.)  j/LX 

(r)  Moor.  135. 

2h2 
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ber  ;**  this  word  agreed  will  make  a  ooYenant  on  the  part  of  the 
leflBor  to  find  great  timber.    Secus,  if  the  word  agreid  had  been 
omitted  (u).     So  if  A.  lease  to  B.  on  condition  (a:)  that  he  ahaU 
acquit  the  lessor  of  charges,  ordinary  and  extraordinaiy,  and  shall 
keep  and  leaye  the  houses  at  the  end  of  the  term  in  as  good  a 
plight  as  he  found  them ;  if  he  does  not  leave  them  in  good  repair, 
an  action  of  covenant  lies.     So  where  covenant  was  brought  on  a 
writing  sealed  (y),  whereby  the  defendant's  testator  achunaleefyed 
himself  to  be  accountable  to  the  plaintiff  for  all  such  monies  as 
diould  be  charged  1^  plaintiff  on  A.  to  be  paid  to  B. ;  and  alleged, 
that  he  the  plaintiff  charged  a  certain  sum  of  money  on  A.  to  be 
paid  to  B.,  and  that  the  defendant's  testator  had  not  paid  it ;  it 
was  objected,  that  covenant  did  not  lie,  and  that  the  proper  form 
of  action  was  an  action  of  account ;  but  it  was  holden,  that  cove- 
nant would  lie  in  this  case,  and  on  any  words^  in  a  deed  puiporting 
to  be  an  agreement  for  the  payment  of  money.    So  in  a  case  of  a 
lease  for  years  rendering  rent  (^r),  it  was  adjudged  by  the  court, 
{absente  Holt^  C.  J.,)  that  the  render  made  a  covenant.     So  where 
covenant  was  brought  against  executrix  of  assignee  of  lessee  for 
years  (a)  by  indenture,  for  rent  arrear  in  the  time  of  the  executrix, 
upon  the  words  yielding  and  paying  ;  it  was  holden,  that  the  action 
would  lie ;  and  the  opinion  of  the  court  was,  that  the  words  '^yield- 
ing and  paying,"  (7)  in  the  indenture,  made  an  express  covenant, 
and  were  not  a  bare  covenant  in  law.     So  in  covenant  against  the 
assignee  of  lessee  for  years,  upon  an  indenture  (b)  whereby  plaintiff 
demised  to  the  lessee  a  house,  excepting  a  room^  with  free  liberty  of 
passage^  through  other  rooms  of  the  house,  unto  the  room  excepted. 
Lessee  assigned  the  lease ;  and  the  assignee  stopped  the  passage, 
whereupon  plaintiff  brought  this  action,  declaring  for  a  breach  of 
covenant.     Resolved,  by  the  court,  that  this  exception  amounted  to 


m 


RoL  Abr.  518,  (C.)  pi.  3.  (i)  Oitt»  y.  Hooper,  Cuih.  I3b. 

RoL  Abr.  518,  (C.)  pi.  5,  40  Ed.  («)  Porter  y.  Sweetnam,  Stj.  406,  431 ; 

in.  5,  b.  HelHer  v.  Ceebard,  1  Sidf.  266,  S.  P. 

(y)  Brice  v.  Carre  tmdoihere,  Bxeeu-  {b)    Bueh  y.  Coiee,  Garth.  232;  SaDc 

tore  qfJ,  8.f  I  Ley.  47.  196,  S.  C, 


^  (7)  These  words,  '*  yielding  and  paying,*'  have  sometimes  been  con- 
sidered as  sufficient  to  raise  a  covenant  by  implication  of  law  only.  See  a 
dictum  to  this  effect,  I  Sidf.  447 ;  and  Kenyan,  C.  J.,  so  considered  them 
in  Webb  v.  Ruuel,  3  T.  B.  402.  The  same  opioion  is  adopted  by  Serjeant 
Williams  in  his  notes  to  the  first  volume  of  Saunders,  p.  241,  b,  note  5. 
But  in  addition  to  the  authorities  in  the  text,  it  may  be  observed*  that  iii 
RoUe's  Abridgment,  Covenant,  (C.)  the  title  of  which  is,  "  What  worda 
will  make  an  express  covenant  ?"  in  pi.  10,  p.  519,  this  case  is  put  as  «a 
instance  of  an  eiqiress  covenant :  "  If  aman  Tease  land  for  years,  reserviog 
a  rent,  an  action  of  covenant  lies  for  the  non-payment  of  the  rent ;  for  the 
reddendo  of  the  rent  is  an  agreement  for  the  payment  of  the  rent,  which 
will  make  a  covenant/' 
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a  reservatioDy  upon  which  coyenant  would  lie ;  and  they  compared 
it  to  the  preceding  case  of  rent  reserved,  where  covenant  will  lie 
upon  the  words  of  reservation,  without  any  express  words  of  cove- 
nant. But  it  must  be  clear,  that  the  words  are  meant  to  operate  as 
an  agreement,  and  not  merely  as  words  of  qualification  or  condition. 
For  where  an  assignee  took  from  a  lessee,  leasehold  premises  by 
indenture^  indorsed  on  the  deed,  '^  subject  to  the  payment  of  the 
jrearly  rent  and  to  the  performance  of  the  covenants  m  the  lease  ;^ 
it  was  holden  (c),  that  these  words  did  not  constitute  an  agreement 
for  the  payment  of  rent,  &c.  during  the  term^  nor  did  they  render 
him  liable  to  the  lessee  for  rent  which  had  become  due,  and  the 
lessee  had  been  obliged  to  pay  to  the  lessor,  after  the  assignee  had 
assigned  over  the  premises ;  for  the  words  were  words  of  qualifica- 
tion, and  not  of  contract. 

Where  the  law  creates  a  duty  or  charge  (cQ,  and  the  party  is  di»* 
abled  from  performing  it,  without  any  default  on  hb  part,  and  has 
not  any  remedy  over,  the  law  will  excuse  him ;  but  where  the  party, 
hy  his  own  contract^  imposes  on  himself  a  duty  or  charge,  he  is 
Dound  tomake  it  good,  notwithstanding  inevitable  accident;  because 
he  might  have  provided  against  it  by  his  own  contract  (8).  A  lease 
for  years  was  made  by  indenture  (e),  of  a  meadow  bounded  on  one 
side  by  a  river ;  and  the  lessee  covenanted  to  sustain  and  repair  the 
banks,  to  prevent  the  water  from  overflowing  the  meadow,  upon 
pain  of  forfeiture  of  a  sum  of  money ;  afterwards  by  a  sudden  and 
violent  flood,  the  banks  were  destroyed,  and,  by  the  opinion  of  FUz- 
herbert  and  Shelley^  Js., ''  The  law  is,  that  the  lessee  is  excused  from 
the  penalty^  because  it  is  the  act  of  Godj  which  cannot  be  resisted ; 
but  still  he  is  bound  to  make  and  repair  the  thing  in  convenient  time, 
because  of  his  own  covenant.'^  So  where  the  assignee  of  a  reversion 
brought  covenant  against  lessee  of  a  house  for  non-payment  of  a 
yearns  rent(/);    defendant  prayed  oyer  of  the  lease,  which  con* 

(e)  Woherid^e  t.  Steward,  in  error,  (e)  Dyer,  33,  ft. 

Ezch.  Chr.,  3  T^.  637,  revenmg  jndg-  (/)  Monk  ▼.  Ooopir,  Sir.  763 ;  2  Loid 

ment  in  C.  B.,  reported,  9  Bing^  60.  Raym.  1477, 8,  C, 

(d)  PAnKinMT./(aM,^eyn,  27. 


(8)  This  rule,  extracted  from  the  case  of  Paradine  v.  Jane,  has  been 
recognized  in  many  subsequent  cases* ;  and  in  Betde  v.  Thompson^  3  Bos* 
&  Pul.  420,  Chambre,  J.,  sueakiDg  of  this  case,  says,  "  The  court  took  a 
rational  distinction,  that  where  an  obligation  is  imposed  by  rule  of  law^ 
and  there  is  not  any  express  covenant,  the  law  introauoes  a  reasonable  ex- 
ception, vis,  that  an  act  of  irresistible  violence  will  excuse  the  party ;  but 
if  a  party  enter  into  an  absolute  contract,  without  any  qualification  or  ex- 
ception, and  receives  from  the  party  with  whom  he  contracts,  the  considera- 
tim  for  such  engagement,  he  must  abide  by  the  contract,  and  either  do  the 
act,  or  pay  damages,  his  liability  arising  from  his  own  direct  and  positiye 
undertaldng.'' 


99 


*  AiHiu9m  V.  lUtehU,  10  Bast,  533. 
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a  coy€Baiit  on  the  part  of  the  defendant  to  repair  the  hooBe 

during  tibe  term,  except  it  should  be  destroyed  by  lire ;  and  thai 
pleaded,  that  before  any  part  of  the  rent  in  question  became  doe, 
die  premises  were  destroyed  by  fire,  i^ainst  the  will  of  ddendani, 
and  were  not  rebuilt  by  the  lessor  or  the  plaintiff;  and  that  the  de* 
ibndant  did  not  occupy  the  premises  dunn^  the  year  for  whidi  the 
rent  was  claimed.  On  demurrer,  it  yns  holden,  on  the  authority  of 
Paradine  t.  Jane^  Aleyn,  27,  that  the  defendant  was  bound  by  his 
express  coTenant  to  pay  the  rent  during  the  term  (g). 

The  doctrine  laid  down  in  the  preceding  case  having  been  alluded 
to  in  argument,  in  Cutter  v.  Powell,  6  T.  R.  323,  Cord  Kenyan, 
C.  J.,  said,  'Hhat  it  must  be  taken  with  some  qualification;  for 
where  an  action  was  brought  for  rent  after  the  house  was  burned 
down,  and  the  tenant  appUed  to  the  Court  of  Chancery  for  an  in- 
junction ;  Lord  Northingtan  said,  ''that  if  the  tenant  would  give 
m  his  lease,  he  should  not  be  bound  to  pay  the  rent.*"  Probiu>lj 
the  case  here  alluded  to  by  Lord  Kenyan  was  the  first  of  the  fcdlow> 
mg  cases : — 

The  plaintiffs  were  tenants  tx)  the  defendants  of  a  house  (h\  &c» 
by  lease,  in  which  there  was  a  covenant  by  the  plaintifl^  to  do  all 
r^)airs,  accident  bv  fire  only  excepted :  the  defendants  had  insured 
the  buildings,  whicn  were  burned  down ;  the  insurers  paid  the  loss  : 
the  defendants  declined  re-building,  and  brought  an  action  of  cove- 
nant for  the  rent  accrued  due  after  the  accident  had  happened. 
The  plainti£&  filed  a  bill  in  the  Court  of  Chancery  for  an  injuncticm, 
and  obtained  the  conunon  injunction ;  the  defendants,  on  coming  in 
of  the  answer,  moved  to  dissolve  the  injunction,  they  having  by 
their  answer  offered  to  remit  the  rent,  upon  a  surrender  being  made 
of  the  lease,  which  the  plaintii&  declined,  as  the  lease  was  bene- 
ficial. The  plaintiffs  had  pleaded  at  law  the  truth  of  the  case  in 
bar  of  the  action :  and  on  a  demurrer  to  this  plea,  the  plaintiffs 
were  advised  not  to  argue  the  demurrer,  but  to  apply  to  a  court  of 
equity.  On  showing  cause  against  dissolving  the  mjunction.  Lord 
NartAinnton,  Ch.,  inclined  to  think,  that  the  matter  pleaded  was  a 
good  de^nce  at  law ;  but  that,  in  all  events,  a  court  or  equity  ought 
to  restrain  this  action,  until  the  house,  &c.  were  rebuilt ;  and  there- 
fore continued  the  injunction. 

Bill  brought  for  a  specific  performance  of  a  covenant  (i)  for  quiet 
anjoyment,  contained  in  a  lease  of  certain  houses  demised  by  de- 
fendant to  plaintiff,  and  to  have  500/.  laid  out  in  rebuilding  the 
houses,  (which  had  been  burned  down  by  accident  since  the  execu- 
tion of  the  lease,)  and  for  an  injunction  to  restrain  defendant  from 
proceeding  at  law.    N.  The  5002.  had  been  received  by  the  de- 

(ff)  See  BeVfmr  ▼.  W$§tom,  1  T.  R.  p.  219,  A  C. 

810,  S.  P.  (Q  Brmm  ▼.  Qirfltar,  in  Gtanc  1  Jvm 

{h)  Camden  (md  another  y.  Morton  amd  1764,  MSS.  Amb.  619,  &  a    Bat  lae 

another,  in  Cane  E.  4  Geo.  III.  MSS.  Hare  v.  Orooee,  3  Anstr.  687,  and  Hoit' 

8  Rep.  Temp.  Ld.    Chan.  NorthingtoB,  tig^l  y.  BaheTt  18  Yes.  115. 
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imdaiit  from  the  insnnuioe-office  on  account  of  the  insurance  of 
these  houses.  Defendant,  by  his  answer,  offered  to  accept  a  sur- 
render of  the  lease.  Lord  Narthington^  Ch. — ''  There  is  not  any 
oovenant  from  the  famdlord  to  rebuild.  A  court  of  equity  can 
decree  a  i^cific  performance  in  those  cases  only,  where  clear  di- 
reetions  can  be  given  in  what  manner,  and  when,  the  act  is  to  be 
performed.  It  would  be  most  arbitrary  for  me  to  decree  a  rebuild- 
iDff,  in  a  case  where  there  is  not  any  covenant  for  the  rebuilding. 
All  that  can  be  required  from  a  court  of  equity  is,  in  a  case  like  this, 
when  an  action  shall  be  brought  for  rent,  to  order  an  injunction, 
until  the  houses  are  rebuilt,  or  the  lease  delivered  up.  In  the 
present  case,  there  has  not  been  any  action  brought  for  the  rent, 
and  the  defendant  has  offered  to  accept  a  surrender  of  the  lease, 
which  is  all  the  relief  the  plaintiff  is  entitled  to.^  There  being  a 
mahiable  wharf  on  the  demised  estate,  the  plaintiff  declined  surren- 
dering his  lease ;  the  bill  therefore  was  diamissed  with  costs  (9). 

But  where  there  are  no  special  circumstances,  the  general  rule 
prevails,  that  equity  follows  the  law ;  and  a  court  of  equity  will  not 
restrain  a  party  from  proceeding  at  law  for  rent  anrear  after  the 
premises  are  destroyed  by  fire ;  the  agreement  for  payment  of  the 
rent  being  without  restriction  (A).  In  a  subsequent  case  of  Leeds  v. 
Cheetham  (/),  it  was  decided,  that  a  tenant  has  no  equity  to  compel 
his  landlord  to  expend  money  received  from  an  insurance-office,  on 
the  demised  premises  being  burnt  down,  in  re-building  the  premises, 
or  to  restrain  the  landlord  from  suing  for  the  rent  until  the  pre- 
mises are  rebuilt.  In  that  case  the  defendant  had  demised  to  the 
plaintiff  a  cotton  fiietory,  with  the  steam-boiler,  &c.  for  twenty-one 
years,  at  a  rent  of  £  •  The  plaintiff  covenanted  to  pay  the  rent^ 
and  to  repair  and  keep  repaired  the  inside  of  the  cotton  factory,  &o., 
and  the  defendant  covenanted  to  maintain  the  outside  brickwork 
and  all  other  outer  parts  of  the  premises  in  good  and  tenantable 
repair,  &c.    There  viras  not  any  exception  in  respect  of  aocid^its  by 

{h)  Hwrt  T.  Grop«t,  3  Anstrather,  687,      ▼.  Baker ^  18  Yes.  115. 
reeopdied  md  aetod  upon  in  Hoitz^^ffftl         (/)  1  Sim.  146. 

(9)  Ejectment  by  tenant  against  landlord  to  recover  the  possession  of 
some  houses  which  had  been  burned  down  during  the  term,  and  had  been 
rebuilt  by  the  landlord.  In  the  lease  there  was  an  express  covenant,  on 
Ae  part  of  the  tenant,  to  pay  the  rent,  but  he  had  not  paid  any  after  the 
time  of  the  fire.  Lord  Manefield,  C.  J.,  said,  the  consequence  of  the 
]u>use8  being  burned  down  was,  that  the  landlord  was  not  obliged  to  rebuild, 
but  the  tenant  was  obliged  to  pay  the  rent  during  the  whole  term.  The 
houaes  havinff  been  burned  down  four  years  before  action  brought,  and 
the  rent  not  having  been  paid  during  that  period,  he  left  it  to  the  jury  to 
consider  whether  it  was  not  to  be  presumed  that  the  tenant  had  abandoned 
the  lease  at  the  time  of  the  fire ;  and  aceordingly  the  jury  found  a  verdict 
for  the  defendant.  Pindar  v.  Aineley,  Middlesex  Sittings  after  M.  T.  1 767, 
cited  by  BuUer,  J.,  1  T.  R.  312. 
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fire^  either  in  the  covenant  for  payment  of  the  rent,  or  in  the  cove- 
nant to  repair.  During  the  term  the  factory,  was  destroyed  by  fire. 
After  the  lease  was  granted,  the  defendant  had  insured  the  factory 
and  buildings  for  600/.,  the  steam-engine  for  100/.,  the  engine-house 
for  60/.,  and  the  gearing  for  40/. ;  and  shortly  after  the  fire  had 
received  the  total  of  these  sums,  viz.  700/.  from  the  insurance-office. 
The  bill  prayed  that  it  might  be  declared,  that  the  defendant  was 
bound  to  apply  the  700/.  and  the  old  materials,  in  reinstating  the 
factory,  steam-engine,  &c.,  and  that  the  plaintiff  was  not  bound  to 
pay  the  rent  during  such  time  as  the  factory,  &c.  should  continue 
unrestored.  Sir  J,  Leach,  V.  C,  in  delivering  judgment,  observed, 
*^  Clearly,  at  law,  the  plaintiff,  having  covenanted  to  pay  his  rent 
during  the  whole  continuance  of  the  lease,  is  not  entitled  to  any 
suspenrion  of  rent  during  the  time  that  will  be  occupied  in  rebuild- 
ing and  restoration  of  the  premises :  it  appears  to  me  that,  in  this 
respect,  equity  must  follow  the  law;  the  phuntiff  might  have 
provided  in  the  lease  for  a  suspension  of  the  rent  in  the  case  of  acci- 
dent by  fire ;  but,  not  having  done  so,  a  court  of  equity  cannot 
supply  that  provision,  which  he  has  omitted  to  make  for  himself; 
and  it  must  be  intended  that  the  purpose  of  the  parties  was  accord- 
ing to  the  legal  effect  of  the  contract.  With  respect  to  the  equity, 
wmch  the  plaintiff  alleffes  to  arise  from  the  defendant's  receipt  of 
the  insurance-monev,  uiere  is  no  satisfactory  principle  to  support  it. 
The  defendant,  having  so  contracted  with  the  plaintiff  as  to  render 
himself  liable  to  rebmld  the  outer  work  of  the  factory  in  case  of 
accident  by  fire,  has  very  prudently  protected  himself  by  insurance 
from  the  loss  he  would  otherwise  have  sustained  bv  such  an  acci- 
dent ;  but  upon  what  principle  can  it  be  that  the  plaintiff's  situa- 
tion is  to  be  changed  by  that  precaution  on  the  part  of  the  defendant, 
with  which  the  plaintiff  had  nothing  whatever  to  do !  The  plaintiff 
has  sought  his  protection  in  the  contract  by  the  covenant,  wnich  he 
has  required  from  the  defendant ;  and  to  those  covenants  he  must 
alone  resort.'' 

A  covenant  for  payment  of  rent,  or  a  charge,  frequently  specifies 
some  place  where  the  payment  is  to  be  made.  Where  this  is  so,  it 
is  for  the  benefit  of  the  person  charged,  who  would  otherwise  be 
bound  to  seek  his  creditor.  It  is  matter  of  defence,  and  must  be 
specially  pleaded  (m). 

Of  Express  Covenants  running  with  the  Land. — Covenants  for 
title  are  frequently  termed  real  covenants,  and  pass  by  the  common 
law  to  the  assignees  of  the  land,  who  may  maintain  actions  upon 
them  against  the  vendor  and  his  real  and  personal  representatives  (»). 
And  as  the  covenants  relate  to  the  land,  an  assignee  may  maintain 
an  action  on  them,  although  they  were  entered  into  with  the  origi- 
nal grantee  and  his  heirs  only;  and  where  the  covenants  run  with 

(m)  Ptftw  ▼.  Emery,  5  Tyrwh.  1097. 

(n)  Middimore  ▼.  QooMe,  1  RoU.  Ab.  521,  (K.)  pi.  6;  Cro.  Car.  503, 5. 
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the  land,  although  they  are  entered  into  with  the  party,  his  exe* 
cutOFB  and  administrators,  yet  they  will  go  to  the  heir  with  the 
land.  The  right  of  action,  even  for  a  breach  in  the  ancestor's  life- 
time, will  descend  to  the  heir,  and  not  to  the  executor,  where  no 
actual  damage  was  sustained  by  the  ancestor  (o).  See  further  as 
to  covenants  for  title,  ^o«^,  IV.  1,  p.  485. 

Express  covenants,  which  run  with  the  land,  entered  into  by  lessee 
for  years,  for  himself,  his  executors,  administrators,  and  assigns,  are 
binding  on  the  lessee  and  his  personal  representative,  (having  assets,) 
during  the  continuance  of  the  term ;  although  such  covenants  are 
broken,  after  an  assignment  of  the  term  by  the  lessee,  and  after  an 
acceptance  of  rent  from  the  assignee  by  the  lessor,  or  grantee  of  the 
reversion ;  and  there  is  not  any  distinction  in  this  respect  between  a 
voluntary  assignment  by  the  lessee  and  a  compulsory  transfer  by  vir- 
tue of  the  bankrupt  laws  (p). — In  covenant  against  lessee  of  a  house 
b^  indenture  (9),  wherein  the  lessee  had  expressly  covenanted  for 
hunself,  his  executors,  and  assigns,  that  he  would  repair  within  a 
month  after  warning ;  the  breach  assigned  was  for  not  repairing  the 
house  within  a  month  after  warning  given ;  the  defendant  pleaded, 
that  a  long  time  before  that  warning  he  assigned  his  term  to  J.  S., 
who  paid  his  rent  always  afterwards  to  tne  plaintiff,  who  had 
accepted  the  same ;  and  then  averred  the  performance  of  all  the 
covenants  until  the  assignment;  the  plaintiff  demurred,  on  the 
ground  that  this  assignment  did  not  take  from  the  lessor  his  advan* 
tage  of  the  express  covenant ;  and,  notwithstanding  his  acceptance 
of  rent  by  the  hands  of  the  assignee,  yet  he  might  charge  the  lessee 
or  assignee  at  his  election;  and  the  whole  court  being  of  that 
opinion,  it  was  (unthaut  argument)  adjudged  for  the  plaintiff.  The 
same  point  was  ruled  in  rentrice  v.  Ooodcheap^  1  Koll.  Abr.  522, 
(N.)  pi.  1,  where  the  lessee  had  covenanted  for  himself  and  his  assigns 
to  repair ;  on  the  ground  that  the  lessee  had  expressly  covenanted 
for  himself  and  his  assigns,  and  that  this  personal  covenant  could 
not  be  transferred  by  tne  acceptance  of  tne  rent.  So  where  the 
breach  veas  for  non-payment  of  rent  (r)  (11).  In  Mayor  v.  Steward, 
4  Burr.  2439,  it  was  holden,  that  a  bankrupt  was  bound  by  an 

(0)  See  2  Sngden's  Y.  &  P.  458,  lOth  A.  593,  jkw/,  p.  515. 
ecL  end  cases  there  dted.  (q)  Barnard  y.  Oodicall,  Cro.  Jtc.  309. 

(P)  Auriol  Y.  MUU,  4  T.  K.  94.    But  (r)  Dmn  t.  CoUier,  1  Rol.  Abr.  522, 

tee  stmt.  6  Geo.  lY.  c.  16,  s.  75,  poiit  (N.)  pi.  1 ;  0^«t.  7liiy/or,  ibid.  Adj.  on 

p.  496,  end  CopaUmd  ▼.  Sttphmt^  1  B.  &  dem.  S.  P. 


(1 1)  The  following  authorities  may  be  referred  to,  as  tending  to  estab- 
Hsh  the  same  point :  Fisher  v.  Ameers^  1  Brownl.  20 ;  Thursby  v.  Plants 
1  Sidf.  402  ;  Sidf.  447,  Nota ;  Boultan  v.  Ccmn,  Freem.  337 ;  Ashurst  v. 
Mmgay,  2  Show.  134  ;  T.  Jones,  144,  8.  C. ;  Edwards  v.  Morgan,  3  Lev. 
233 ;  JoddereU  v.  CoweU,  Ca.  Temp.  Hardw.  343 ;  AurM  v.  MUU, 
4  T.  R.  94. 
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«spreflB  collateral  coyenant,  (to  indemnify  plaintiff  agamai  the  eofa- 
nanta  of  a  lease,)  which  lad  been  broken  after  act  of  bankmpfeqF 
oommitted,  and  after  defendant  had  obtained  his  certificate. 

From  the  foregoing  cases  it  appears  clearly^  that  express  core* 
nants,  which  run  with  the  land,  entered  into  bj  lessee  for  years,  for 
himself,  his  executors,  administrators,  and  assigns,  are  bmding  on 
the  lesiee  during  the  continuance  of  the  term,  althou^  such  oov^e- 
nants  are  broken  after  an  assignment  of  the  term  by  the  lessee, 
and  after  the  acceptance  of  rent  from  the  assignee  by  the  lessor  or 
grantee  of  Uie  reversion ;  it  remains  only  to  add,  that  such  cove* 
naats,  under  the  same  circumstances,  are  binding  on  the  personal 
r^iresentative  of  the  lessee  htsoing  assets.  In  ooyenant  by  the 
lessor  against  the  executor  of  lessee  for  years  («),  by  indenture,  of 
a  garden  adjoining  to  the  house  of  the  lessor,  in  which  indenture 
lessee  had  covenanted  for  himself,  his  execntcnrs,  and  assigns,  that 
he  would  not  erect  any  building  in  the  garden  to  the  prejudice  of 
the  lessor^s  li^ts ;  it  was  'alleged,  that  an  assignee  of  dcf endani^a 
testator  had  erected  a  house  in  the  garden  to  the  prejudice  of  the 
lessor's  lights.  Defendant  pleaded  an  assignment  of  the  term  to 
J.  S.y  who  had  paid  rent  to  the  lessor,  and  had  be^i  acoqited  by 
him  as  tenant.  On  demurrer,  it  was  contended,  on  the  part  of  tm 
defendant,  that  by  the  assignment  and  acceptance  of  rent,  the 
privity  of  contract  was  determined,  more  especially  as  it  was  a  con- 
tract which  concerned  an  act  to  be  executed  on  the  land,  and  there- 
fore running  with  the  land ;  but  the  court  conceived,  that  as  it  was 
an  express  covenant,  that  the  lessee  should  not  build,  it  should  bind 
him  and  his  executors ;  and  neither  an  assignment,  nor  an  accept* 
ance  of  rent,  by  the  hands  of  the  assignee,  could  deprive  the  lessor 
of  the  advantage  of  suing  the  lessee  or  his  executors  on  an  express 
covenant.    Ju^ment  for  plaintiff. 

Queen  Elizabeth,  by  letters  patent,  demised  a  house  for  years  (i% 
idiich  the  lessee  covenanted  to  repair.  On  the  death  of  the  Queen, 
the  reversion  descended  to  King  James,  when  the  lessee  assigned 
his  term,  and  the  assignee  paid  rent  to  the  King,  who  afterwards 
granted  the  reversion  to  the  plaintiff;  the  house  being  out  of  repur, 
the  plaintiff  brought  covenant  against  the  executors  of  lessee  tor  a 
breach  of  the  covenant  committed  after  an  assignment  of  the  term 
and  reversion,  and  after  plaintiff  had  accepted  rent  from  the  aang- 
nee  of  the  term ;  it  was  holden,  that  the  action  would  lie,  on  Hba 
ground  that  it  was  a  covenant  in  fait,  by  the  express  words,  naming 
with  the  land ;  and  that  notwithstanding  an  assignment,  the  cove- 
nantor and  his  executors  were  always  chargeable,  so  that  he  could 
not,  either  by  the  assignment  of  his  estate,  or  by  any  other  act, 
discharge  himself  or  his  executors,  (who  were  diargeable  by  the  aet 

(t)  BaeMom'   y.  Ga^,  Smeeuitr  ^     7  Geo.  II.  MS.  S.  P. 
6ay«,  do.  Car.  188,  and  Sir  W.  Janes,         (0  mrei  ▼.  0JM»6<rteil,  Gn.  lac.  aa 
223 ;  Arihw  y.  Vanderphni,  B.  R.  H.      2  Rolle's  R.  63,  8.  C. 
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if  the  testator,)  hamng  assetSj  as  long  as  the  reversion  contmued  in 
tlie  lessor ;  and  by  the  express  words  of  stat.  82  Hen.  VIIL  c.  34^ 
sndi  remedy  as  the  lessor  might  have  had  against  the  lessee  or  his 
ezeentors,  the  assignee  shall  hare  against  them;  it  being  a  covenant 
m  fait,  wkich  runs  with  the  land. 

A  covenant  (tt)  made  between  a  lessee  holding  under  letters 

Etent,  and  his  under-lessees,  that  he  would  procure  the  original 
ters  patent  to  be  renewed,  and  the  lease  under  which  he  held  to 
be  confirmed  absolutely  for  a  certain  term,  is  a  covenant  which  runs 
with  the  land,  inasmuch  as  it  afiPects  the  very  existence  and  con- 
tinuance of  the  term  itself. 

See  further  as  to  covenants  running  with  the  land,  and  the  rights 
and  liabilities  of  assignees,  post,  {>.  502,  V.  3,  ''  Covenant  by  A^aig- 
f"  and  VI.  3,  ^^  Covenant  against  Assignee,"  p.  508« 


2.  Of  Implied  Covenants. 

In  order  to  constitute  a  covenant,  it  is  not  necessary  that  the 
word  ''  covenant  ^  should  be  employed  (x),  for  there  are  eertain 
words  (y),  which,  though  of  themselves  they  do  not  import  any  ex- 
press covenant,  yet  when  used  in  contracts  by  deed,  will  amount  to 
&  covenant  (12).  As  if  A.,  by  indenture,  "  demise  and grant^  lands 
to  B.  (z)  for  years,  and  C.  enters  and  evicts  B«  by  rightful  title,  Bu 
may  maintain  an  action  on  the  implied  covenant ;  and  A.  is  estopped 
from  saying  that  B.  was  not  in  by  the  lease.  So  if  a  lessor  demose 
land  for  a  term  of  years  (a),  and  afterwards  by  the  words  dedi  et 
demisi  demises  the  same  land  to  A.  for  life,  who  enters  and  is 
ousted  by  the  termor  for  years ;  A.  may  maintain  an  action  against 
the  lessor  on  the  implied  covenant,  and  have  satisfaction  in  damages 
for  the  chattel  evicted ;  for  he  continues  seised  of  the  freehold. 

In  covenant  on  a  lease  for  years  made  by  the  defendant  by  the 
word  dimisi  (&),  it  was  averred,  that  at  the  time  of  the  lease  made, 
the  lessor  was  not  seised  of  the  land,  but  a  stranger ;  it  was  ob« 
jeeted,  that  tiie  entry  of  the  lessee  by  force  of  the  lease,  and  eject- 
ment by  the  stranger,  or  some  person  claiming  under  him,  were 

third,  and  yet  the  coventnt  to  sndi  lessor 
was  raised  by  implicatioii.    This  judgment 
was  affirmed  on  error  in  Exch.  Ghr.  6  Bingh. 
644. 
(jf)  48Edw.  m.  2,b;  1  BoL  Ahr.SlSl, 

(z)  Style  ▼.  HeermQ,  Gro.  Jac  73. 
(a)  Pineomke  y.  Rudffe,  Tebr.  139. 
(h)  Holders. Ttyhr,  Hob.  12}  1  rnst. 
901,  b. 


(«)  Per  TUdalf  C.  J.,  delivering  judg- 
ment of  court,  in  ^Strnpson  t.  Claytont  4 
Bhii^  N.C.  780;  6  Sc.  469;  recognizing 
Am  t.  Htvley,  12  East,  464. 

(#)  A«M»wii'«  case,  1  Leon.  324;  cited 
by  Lord  Qiford,  C.  J.  C.  B.,  in  Saltom 
▼.  H&ug(ounj  1  Bingh.  440,  recognized  in 
SSb»9W0»  ▼.  Bagterbf,  9  B.  &  C.  505,  in 
nhidi  the  interest  of  the  lessor  was  an  on* 
iBildeil  thhnd,  and  the  deause  only  of  a 


(12)  See  the  stat.  7  &  8  Vict.  c.  76,  b.  6,  post,  p.  477. 
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not  alleged ;  but  the  court  was  of  opinion,  that  the  action  would 
lie ;  for  the  breach  of  covenant  was,  that  the  lessor  had  undertaken 
to  demise  that  which  he  could  not,  the  word  dimisi  importms 
a  power  of  letting,  as  decU  does  a  power  of  giving ;  and  they  adde^ 
that  it  was  not  reasonable  to  enforce  the  lessee  to  enter  upon  ite 
land,  and  so  to  commit  a  trespass.  And  where  a  lease  for  years  is 
made  by  the  words  *^  demise  "(c),  the  assignee  of  the  lessee  is 
entitled  to  the  same  advantage  as  the  lessee,  and  may  in  case 
of  eviction  maintain  an  action  on  the  implied  covenant.  Tenant, 
for  life,  remainder  over,  by  indenture  demised  for  15  years,  without 
any  express  covenant  for  quiet  enjoyment;  the  lessee  was 'ousted 
by  the  remainder-man,  after  the  death  of  the  tenant  for  life,  but 
before  the  expiration  of  the  15  years :  it  was  holden,  that  the  lessee 
could  not  mamtain  an  action  of  covenant  against  the  executor  of 
the  tenant  for  life ;  for  the  covenant  in  law  ends  and  determines 
with  the  estate  of  the  lessor  (d). 

The  implied  covenant  follows  the  nature  of  the  interest  granted ; 
as  where  A.  and  B.  made  a  lease  by  the  word  "  dimiserunt"  (e)  ; 
it  was  holden,  that  the  implied  covenant  was  joint,  viz.  that  A.  md 
B.  had  a  power  to  demise,  and  that  an  action  on  the  ground  of 
their  not  being  seised  at  the  time  of  the  demise  should  be  brought 
against  both,  and  could  not  be  maintained  against  one  only.  The 
generality  of  an  implied  covenant  may  be  qualified  and  restrained 
by  an  express  covenant.  As  where  the  lessor  demised  and  granted 
a  house  for  a  term  of  years  (/),  and  covenanted,  that  the  lessee 
should  enjoy  the  house  durine  the  term,  without  emctum  hy  the 
lessor^  or  any  claiming  under  Kim  ;  it  was  holden,  that  the  express 
covenant  qualified  the  generality  of  the  covenant  raised  by  implica- 
tion of  law  from  the  words  demise  and  grants  and  restrained  it  by 
the  mutual  consent  of  both  parties,  so  that  it  should  not  extend 
further  than  the  express  covenant  (13).     Sir  E.  Cohe^  from  whose 

(e)  4MM«r'«  case,  5  Co.  17,  •,  4th  (/)  NoUt't  caae,  4  Co.  80,  b.,  leoog- 

Keaolukion.  nized  and  adopted  per  totam  cnziaiii,  in 

(df)  Aimm  ▼.  Gihney,  6  Bingh.  656.  Lmiv,  Stephemwn,  4  Bingh.  N.  C.  678; 

See  WwMoute  ▼.  JenkhUt  9  Bingh.  431.  6  Sc.  447 ;  affirmed  in  Exch.  Chr.  5  Bii^ 

(«)  Coieman  ▼.  Sherw^,  Carth.  97 ;  N.  C.  183.    See  alao  Mtrriil  t.  FSrmme, 

Salk.  237,  S.  C.  4  Tannt.  329. 


(13)  This  case  is  stated  as  it  is  reported  in  Coke ;  in  Croke's  report  of 
the  same  case,  Cro.  £liz.  674,  it  is  said,  that  Pophamy  C.  J.,  indmed  to 
this  opinion,  but  that  the  other  justices  did  not  deliver  any  opinion 
thereon,  and  that  judgment  was  given  on  another  point ;  Coke's  report, 
however,  is  adopted  by  Hale  in  Deering  y.Farringtcn,  1  Mod.  113,  and 
recognized  by  Vaugkan  in  Hayes  v.  Bickerstcgff^y  Yaughan,  126  ;  and  in 
Line  v.  Stephenson,  4  Bingh.  N.  C.  683,  Park,  J.,  said,  *'  Lord  Coke's 
report  must  he  taken  to  be  correct,  as  he  was  Uien  attorney-general,  and 
Croke  was  not  a  jndge  till  twenty-five  years  after." 
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reports  this  case  has  been  extracted,  subjoins  as  follows:  "And 
there  is  great  reason,  that  the  particular  covenant  subsequent 
should  qualify  the  general  force  of  tins  word  *  demise ;'  for  if  the 
force  of  this  should  stand,  the  particular  covenant  would  be  in  vain, 
and  these  words  ^demised  and  granted'  are  frequent  in  evenr  com* 
mon  lease ;  and  the  better  construction  of  deeds  is  to  make  one 
part  of  a  deed  expound  another,  and  so  make  all  the  parts  agree, 
and,  as  far  as  it  can  be  done,  according  to  the  true  intention  and 
meaning  of  the  parties''  (14).  So  where  a  covenant  on  an  inden- 
ture (g)y  whereby  the  defendant  granted  a  fee  farm  rent  to  the 
plaintiff,  which  he  had  purchased  of  the  late  trustees  for  sale  of  the 
long's  tenements,  and  covenanted  that  he  was  seised  in  fee,  and  had 
good  right  to  sell ;  the  breach  assigned  was,  that  he  had  not  good 
right ;  the  defendant  pleaded,  that  it  was  further  agreed,  in  the 
same  indenture,  that  all  the  covenants  in  the  indenture  ishould  not 
extend  further  than  to  acts  done  by  the  vendor  and  his  heirs, 
whereon  the  plaintiff  demurred ;  and  although  this  was  a  remote 
agreement  at  the  end  of  the  deed,  at  a  ereat  distance  from  the 
other  covenant,  it  was  adjudged,  that  it  had  qualified  the  first  cove- 
nant, and  restrained  it  to  acts  done  by  the  covenantor  only :  as  in 
Noheiz  case.  Judgment  for  defendant.  See  also  Browning  v. 
WriffAt,  2  Bos.  &  PuL  13,  and  posty  p.  485. 

By  stat.  7  &  8  Vict.  c.  76,  s.  6,  neither  the  word  "  grant,^"  nor 
the  word  "  exchange,^^  in  any  deed  shall  have  the  effect  of  creating 
any  warranty  or  risht  of  re-entry,  nor  shall  either  of  such  words  have 
the  effect  of  creatmg  anv  covenant  by  implication,  except  in  cases 
where  by  any  act  of  parliament  it  is  or  shall  be  declar^  that  the 
word  "  grant "  shall  have  such  effect.  This  act  took  effect  from 
the  31st  of  December,  1844,  and  does  not  extend  to  any  deed,  act, 
or  thing  executed  or  done  before  the  1st  of  January,  1845  (A). 

Where  a  lessee  covenanted  that  he  would  at  all  times  and  seasons 
of  burning  lime,  supply  the  lessor  and  his  tenants  with  lime,  at  a 
stipulated  price,  for  the  improvement  of  their  lands  and  repair  of 
their  houses ;  it  was  holden  (i),  that  this  was  an  implied  covenant 
also  that  he  would  bum  lime  at  all  such  seasons,  and  that  it  was  not 
a  ffood  defence  to  plead  that  there  was  no  lime  burned  on  the  pre- 
mises out  of  which  the  lessor  could  be  supplied. 


» 


r)  Brown Y,Bntwn,l  Lev.  57.  (0  Sari qf  Skrtw^my  t.  OonJcf^a  B. 

»  Sect.  13.  &  A.  487. 


(14)  The  doctrine  of  implied  covenants  is  confined  to  real  property. 
Hence  if  ffooda  be  demUed  ror  yean,  and  the  lessee  be  evicted,  covenant 
does  not  lie ;  for  the  law  does  not  create  a  covenant  for  a  personal  thing. 
Com.  Dig.  Gov.  (A.  4.) 
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8.  Of  joint  and  several  CovenanU. 

Where  the  intereet  (15)  of  the  covenantees  is  joint,  the  action  of 
eovenant  foUows  the  nature  of  the  interest,  and  must  be  brought  in 
the  names  of  all  the  covenantees ;  and  thki  rule  holds,  even  where 
the  amemant  is  joint  and  several  (16)  :  as  where  B.  (%)  by  indenture 
covenanted  with  C.  and  D.  and  to  and  with  E.  and  F.  his  wife,  (who 
afterwards  became  the  wife  of  D.)  and  their  assigns,  and  to  and 
with  eaok  ofthem^  that  he  (B.)  at  the  time  of  seahng  and  deliver- 
ing the  indenture  was  lawfully  and  solely  seised  of  a  certun  rectory ; 
an  action  was  brought  by  D.  and  F.  Lis  wife,  for  a  breach  of  the 
covenant;  after  verdict  and  judgment  for  the  plaintifis  in  B.  B^ 
the  judgment  was  reversed  on  error  in  the  Exchequer  Chamber, 
upon  the  ground  that  notwithstanding  the  words,  ^*  and  to  and  wiih 
each  of  timn^"  the  other  covenantee  should  have  joined  in  the 
action.  When  it  i^pears  on  the  &ce  of  the  declaration,  that  each 
of  the  covenantees  is  to  have  a  several  interest  or  estate,  then  the 
addition  of  the  words  *^  toith  each  of  them^  will  make  the  covenant 
aeveral  in  respect  of  their  several  interests ;  as  if  one  by  indenture 
demise  Blackacre  to  A.  and  Whiteacre  to  B.,  and  covenant  with 
each  of  them,  that  he  is  lawful  owner  of  both  the  said  acres;  then, 
in  respect  of  the  several  interests,  the  covenant  by  those  words  is 
made  several  (/)• 

If  the  interest  of  covenantees  be  several,  they  may  maintain 
separate  acti<ms,  although  the  language  of  the  covenant  (m)  be  that 
of  a  joint  covenant  (17).    The  reralt  of  the  cases  appears  to  be  this, 

{k)  iSUMfptdfr't  cue,  OB  error,  Bxcli.Clir.  («)  Jmmm  t.   Bmmy   mmd  Cfc Jrfe,  8 

SBep.  18,b;  3  Leon.  160, 161,  S.  a /  TmmL  S45;    5  Pliee,   529;    P«lncr  v. 

XeM  T.  DrimktMitr,  1  &  M.  &  R.  699.  Aporvfto/i,  4  M.  &  Gr.  137;   4  SootTs 

(0  5  Bep.  19,  a.  N.  R.  743. 


(15)  Where  the  legal  and  beneidal  interests  are  not  united  in  the  same 
penon,  this  term  is  to  be  understood  of  the  legd  interest.  See  Jndenm 
y.  MarHndele,  post,  p.  480. 

(16)  For  the  wording  of  the  covenant  cannot  make  that  which  was 
before  joint,  several.  So,  on  the  olher  hand,  where  the  interest  is  severely 
although  the  covenant  be  joint,  yet  it  shall  be  taken  to  be  severaL  BuU. 
N.  P.  157.  ''Where  the  covenant  is  to  several,  for  the  performance  of 
several  duties  to  each,  the  oovenant  should  be  moulded  according  to  the 
several  interests  of  the  parties,  and  each  shall  only  recover  for  a  breach  so 
far  as  his  own  interest  extends."  Per  Kenyan^  C.  J.,  in  Andereon  v. 
Martindale,  1  East's  R.  501.  See  slso  Servante  v.  Jttmei,  10  B.  Sc  €• 
410 ;  in  whidi  it  was  holden,  that  several  covenantees  most  sue  severally  in 
»Bpeet  of  their  several  interests^  and  that  they  could  not  maintain  a  joint 


(17)  In  SorMe  v.  Park,  12  M.  &  W.  158,  Parhe,  B.,  said,  I  dunk  the 
correct  role  is  laid  down  by  Oibbt,  G.  J.,  in  the  case  of  Jamet  v.  Emery, 
with  the  qualification  stated  by  Mr.  Preston  in  the  note  to  Sheppaid's 


1   » 
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tiiai,  where  the  leml  iniereBt  and  came  of  action  of  the  oovemnteeB 
are  several,  they  uiall  sue  Bepsrately,  though  the  covenant  be  joint 
in  terms ;  bat  the  several  mterest  and  the  several  ground  of  action 
must  distinctly  appear :  on  the  other  hand,  if  the  cause  of  action  be 
joints  the  action  snould  be  joint,  though  the  interest  be  several  (n); 
therefore  in  a  case,  where  the  covenants  for  which  the  action  tb 
brought  are  such  as  to  give  the  covenantees  a  joint  interest  in  the 
performance  of  them,  and  the  terms  of  the  indenture  are  such  that 
the  covenantees  might  have  maintained  a  joint  action  for  any  of 
them,  as  the  oov^iantees  conld  sue  j<Hntly,  they  are  bound  to  db 
80  (o). 

The  defendant  and  one  G.  ( p)  covenanted  for  themselves^  and  for 
each  of  them,  with  the  plaintiff  and  one  C,  to  receive  rents  due  to 
the  plaintiff  and  C.  in  Ireland ;  and  also  that  they  and  each  of  them 
would  pay  a  moietv  thereof  to  each  of  them,  the  plaintiff  and  C. ; 
in  covenant  by  plamtiff  against  defendant  alone  for  the  recovery  of 
plaintiff *s  moiety,  the  breach  assigned  was,  that  although  defendant 
and  O.  had  received  7000Z.,  neither  the  defendant  nor  G.  had  paid 
a  moiety  to  the  plaintiff:  on  motion,  in  arrest  of  judgment,  it  was 
holden,  1st,  that  the  covenant  being  to  pay  a  moiety  to  each,  the 
interest  was  several,  and  consequently  the  action  was  well  brought 
by  the  plaintiff  alone ;  Sndly,  that  the  defendant  had  covenanted 
for  the  acts  of  his  companion,  as  well  as  for  his  own  acts,  and  con- 
sequently that  the  action  was  well  brought  against  the  defendant, 
and  the  breach  weD  assigned.  So  where  by  deed  reciting  the  grant 
of  two  distinct  annuities,  to  A.  and  B.,  during  the  life  of  the  grantors, 
and  the  survivor,  it  was  witnessed  that  C.  covenanted  with  A.  and 
B.  to  pay  the  annuities  of  either  of  them,  when  the  grantors  should 
loake  default  in  payment.  A.  died ;  it  was  holden  (j),  that  although 
jmnrding  only  the  language  of  the  covenant,  it  woidd  appear  to  be 
a  joint  covenant ;  yet  the  interest  of  the  covenantees  was  several, 
each  having  a  distinct  intarest  in  the  annuity  payable  to  him ;  and 
eoosequendy  that  an  action  was  well  brougnt  by  the  executor  of 
llut  covenantee  whose  annuity  was  in  arrear.  If  a  lease  be  granted 
to  A.  and  B.  (r)  to  commence  at  a  future  day,  and  A.  and  B.  jointly 
and  severally  covenant  for  the  performance  of  certain  acts,  and  A. 

(»)  Per  Lord  Dmmmi,  C.  J.,  dAfcring  563,  8,  C, 

hrimert  of  ccwrtin  Jblqr  ▼.  A^dtmkrooih,  (g)  WUktn  r.  Bkrekmm,  3  B.  Jk  a 

4  Q.B.  197.  254;  6  D.&  By.  106. 

{•)  FUBg  T.  AddmtroQk€^  ub.  tup.  (r)  JEiyt  v.  XhmUtkome,  2  Bmr.  1190. 


t 


p)  JUapT.Ho4^,SUQ^  166;  Stc 


Toadntone,  p.  166.  That  rale  is,  that  a  covenant  will  be  oonstraed  to  be 
ym^  or  Mvenl  aoonrdii^  to  the  interest  of  the  parties  appearing  upon  the 
iMseof  the  deed,  if  the  woids  are  o^fiable  of  that  oonstrttction ;  not  that  it 
will  be  caostmsd  to  he  leveral  by  leascm  of  several  interests,  if  it  be  ex- 
pressly joint. 
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dieB  before  the  day,  the  covenant  beinff  joint  and  several,  will  be 
binding  on  the  execntors  of  A.,  althoujp  the  iniereMse  ternuni  sur- 
vive to  B.  Where  the  inter^  of  the  covenantees  is  joint  (s\  if 
any  of  them  die,  the  action  must  be  brought  by  the  survivons 
averring  the  deaths  of  their  companions  (18).  As  where  A.,  by  in- 
denture, covenanted  with  B.  and  C,  that  he  (A.)  would  enter  into 
a  bond  to  pay  B.  a  sum  of  money  on  a  certain  day :  B.  died ;  B/s 
administrator  brought  covenant ;  it  was  adjudged,  that  it  did  not 
lie ;  for,  althou^  the  money  was  to  be  paid  to  B.,  who  was  dead, 
yet  he  who  survived  and  was  party  to  the  indenture  oug^t  to  sue ; 
for  B.  and  the  survivor  make,  as  to  this  purpose,  but  one  person : 
as  if  a  bond  is  made  to  three  to  pay  money  to  one  of  them,  all 
ought  to  join  in  the  suit,  for  they  are  all  as  one  obligee :  and  if  he 
who  ought  to  have  the  money  dies,  the  survivors  must  sue ;  although 
they  have  not  any  interest  in  the  sum  contained  in  the  conditicm : 
so  in  this  case,  the  money  pajrable  to  B.,  in  his  lifetime,  being  to 
be  obtained  by  suit  on  this  indenture,  an  action  cannot  be  brought 
thereon,  except  by  those  who  are  parties  during  their  lives,  and 
after  their  death  by  the  executor  or  administrator  of  the  survivor. 
So  where  Rt.  Mackreth  for  himself,  and  the  defendant  as  his 
surety  (O9  jointly  and  severally  covenanted  with  J.  Anderson,  his 
executors,  administrators  and  assigns,  and  also  with  E.  Wyatt  and 
her  assigns,  that  he  (Mackreth)  would  pay  to  Anderson,  his  executors 
and  administrators,  an  annuity  during  the  life  of  E.  Wyatt;  Anderson 

(«)  RolU  T.  Tate,  Telv.  177 ;   1  BoUtr.  (/)  AnderMan,  AdmmUtraiw,   ifc.    t. 

25,  6,  8»  C.     Jadg;ment  affinned  on  error.      MariindaUf  1  Baat's  R.  497. 


(18)  If  one  named  as  covenantee  in  the  deed  did  not  execute,  in  an  action 
brought  by  his  companions,  it  ought  to  be  so  averred.  Vernon  v.  Jeftrv%^ 
Str.  1146  ;  7  Mod.  358,  6vo.  ed.  B.  C,  more  fully  reported.  AH  jomt 
covenantees,  who  may  sue,  must  sue;  and  joint  covenantees  may  sue, 
although  they  have  not  sealed ;  in  such  case,  therefore,  the  mere  averment 
of  non-execntion  is  not  sufficient.  Petrie  v.  JBury,  3  B.  &  C.  353  ; 
recognized  in  Foley  v.  Addenbrooke,  4  Q.  B.  197 ;  anie^  p.  479. 
Covenant  lies  on  a  deed  of  composition  with  creditors,  by  one  of  two 
partners,  who  signs  the  deed  in  uie  name  of  the  firm,  and  sets  his  seal 
thereto  for  the  payment  of  an  instalment  due  on  a  partnership  debt;  for  the 
other  partner,  not  being  a  partner  to  the  deed,  cannot  join  in  covenant. 
Metcalf  ▼.  Ryeroft^  6  M.  &  S.  75.  If  an  indenture  is  made  between  A, 
and  B.  on  the  one  part,  and  C.  and  D.  on  the  other,  and  there  are  covenants 
on  each  side,  and  A.  alone  seals  on  the  one  part,  and  C.  and  D.  on  the 
other;  but  it  is  expressed  throughout  the  indenture,  that  A.  and  B.  covenant 
and  are  covenanted  with ;  in  such  a  case  A.  and  B.  may  join  in  an  action 
against  C.  and  D.  for  a  breach  of  one  of  the  covenants.  Clemeni  v.  Henley, 
2  Roll.  Abr.  Faits,  (F.)  2,  dted  by  Parke,  J.,  in  Boee  v.  PatOtOM, 
2  B.  &  Ad.  830,  in  which  case  it  was  decided,  that  when  there  had  not 
been  a  total  failure  of  consideration,  a  covenantee,  who  had  not  executed 
the  deed,  might  sue. 


7 
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died  intestate,  and  an  action  was  brought  by  his  administrator  against 
the  defendant  on  the  covenant,  assigning  as  a  breach  the  non-payment 
of  the  annuity.  On  demurrer)  it  was  holden,  that  the  covenant  being 
both  to  Anderson  and  Wyatt  for  the  same  thing,  although  the  benefit 
were  only  to  Wyatt,  yet  both  had  a  legal  interest  in  the  performance 
of  it ;  and  therefore,  such  interest  being  joint  during  the  Uves  of  both, 
on  the  death  of  one,  it  survived  to  the  other. 

The  reversion  of  lands  demised  by  indenture  to  the  defendant  for 
ears  («),  was  conveyed  to  A.  and  B.  and  the  heirs  of  B.,  in  trust 
or  A.  and  his  heirs :  A.  brought  an  action  acaiast  defendant,  on  a 
covenant  to  repair  contained  in  the  lease,  statmg  his  title  as  before 
mentioned :  on  demurrer,  it  was  holden,  1st,  that  A.  and  B.  were 
joint  assignees  of  the  reversion,  the  effect  of  which  was,  that  the 
defendant  s  covenants  became,  by  operation  of  law,  contracts  with 
A.  and  B.  jointly,  and  that  all  causes  of  action  to  them  arising  out 
of  those  contracts  must  follow  the  nature  of  the  contracts,  and 
must  accrue  to  A.  and  B.  jointly :  2ndly,  that  on  general  demurrer, 
it  could  not  be  intended  that  B.,  the  joint  covenantee  was  dead,  in 
order  to  sustain  the  declaration ;  that  plaintiff  ought  to  have  shown 
what  was  necessary  to  make  out  his  title,  and  having,  by  his  own 
statement,  given  the  legal  estate  to  himself  and  another,  he  ought 
to  have  taken  upon  himself  the  burthen  of  divesting  that  legal 
estate  in  the  other,  and  vesting  it  in  himself;  he  should  therefore 
have  averred  that  B.  was  dead.  From  the  precedmg  cases  of 
Anderson  v.  Martindale,  and  Scott  v.  Oodwin,  it  appears,  that  if 
the  objection  on  the  ground  of  other  covenantees  not  being  joined 
as  plaintifib,  arises  on  the  face  of  the  declaration,  the  defendant  may 
take  advantage  of  it  by  demurrer,  and  according  to  Slingshy's 
case,  by  writ  of  error  (or).  The  defendant  covenanted  (y),  that 
he  would  not  agree  for  the  taking  the  farm  of  the  excise  of  beer 
and  ale  for  the  county  of  York,  without  the  consent  of  the  plaintiff 
and  another;  and  the  plaintiff  alone  brought  this  action  of  covenant, 
and  assigned  for  breach,  the  defendant's  agreeing  for  the  said  excise, 
without  his  consent ;  upon  which  the  plaintiff  had  a  verdict,  and 
one  thousand  pounds  damages  given.  The  court  were  of  opinion, 
that  here  was  no  joint  interest,  but  that  each  of  the  covenantees 
might  maintain  an  action  for  his  particular  damages,  or  otherwise 
one  of  them  might  be  remediless :  for,  suppose  one  of  them  had  given 
his  consent  that  the  defendant  should  farm  this  excise,  and  had 
secretly  received  some  satisfaction  or  recompense  for  so  doing,  is  it 
reasonable  that  the  other  should  lose  his  remedy,  who  never  did 
consent !  A.  and  B.  (^r),  and  each  of  them  by  indenture,  granted 
an  annuity,  and  B.  covenanted  that  A.  and  B.  would  duly  pay  the 
same ;  to  an  action  for  non-payment  against  B.,  he  pleaded  that  A. 
at  the  time  of  the  making  of  the  indenture  was  an  infant,  whereby, 

(«)  Seott  V,  Godwin,  1  Bos.  &  Pul.  67.  (y)  Wilkinson  v.  Uoyd,  2  Mod.  82. 

(jr)  See  Femoft  ▼.  Jtfferits.pott,  p.  482.  {»)  Gillow  ▼.  lAUis^  1  Bingh.  N.  C.  605. 
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and  according  to  the  statute,  the  indenture  was  void  ;  on  demurrer, 
it  was  holden  that  B.  was  liable. 

Where  there  are  several  covenantees,  and  one  of  them  only  brings 
an  action,  without  averring  in  the  declaration  that  the  others  are 
dead ;  the  defendant  may  either  take  advantage  of  it  at  the  trial,  as 
a  variance  on  the  plea  of  non  est  factum^  Serjeant  Williams,  1  Saun- 
ders, 154,  n.  (1) ;  or  he  may  crave  oyer,  and  demur  generally,  BuIL 
N.  P.  168,  and  per  Lee^  C.  J.,  in  Vernon  v.  Jefferies^  7  Mod.  360, 
8vo.  ed.  In  JEccleston  v.  Clipsham^  1  Saund.  153,  the  objection 
having  been  taken  in  arrest  of  judgment,  the  plaintiff  discontinued. 
Where  there  are  two  covenantors,  and  one  only  is  sued,  the  defen- 
dant must  take  advantage  of  the  omission  by  plea  in  abatement.  Per 
Lee^  C.  J.,  in  Vernon  v.  Jefferies^  7  Mod.  360,  8vo.  edit.  See  ante, 
n.  18,  p.  480.  But  by  stat.  3  &  4  Will.  IV.  c.  42,  sect.  8,  no  plea  in 
abatement  for  the  nonjoinder  of  any  person  as  a  co-defendant  shall 
be  allowed  in  any  court  of  common  law,  unless  it  shall  be  stated  in 
such  plea,  that  such  person  is  resident  within  the  jurisdiction  of  ihe 
court,  and  unless  the  place  of  residence  of  such  person  shall  be  stated 
with  convenient  certainty  in  affidavit  verifying  such  plea.  Plaintiff 
may  reply,  the  discharge  of  such  person  by  bankruptcy  and  certifi- 
cate, or  under  Insolvent  Act.  lb.  sect.  9.  To  a  declaration  in 
covenant  bv  the  executors  of  a  lessor  against  the  assignee  of  a  lessee, 
the  defendant  pleaded  in  abatement  that  the  estate,  &c.  of  the 
lessee  vested  by  assignment  in  the  defendants,  jointly  with  B.,  who 
became,  and  from  thence  until,  &c.  continued  to  be  such  assignee, 
jointly  liable  with  the  defendants  to  perform  the  covenants,  and 
that  the  breaches  were  committed  by  the  defendant  jointly  with  tiie 
said  B.  It  was  holden,  that  this  plea  was  bad  on  demurrer  for  not 
stating  the  mode  in  which  B.  became  assignee  jointly  with  the 
defen£uit(a). 


4.  Of  Void  and  Illegal  Covenants  (b). 

Although  the  law  (c),  from  the  deliberation  and  solemnity  which 
accompanies  the  execution  of  a  deed,  presumes  a  consideration,  and 
delivers  the  covenantee  from  the  necessity  of  proving  it,  yet  that 
doctrine  applies  only  where  the  deed  is  good  on  the  face  of  it ;  for 
a  consideration  cannot  be  presumed  to  support  a  deed  which  is  void 
on  the  face  of  it.  Hence,  where  in  covenant  the  plaintiff  declared, 
that  defendant,  being  single  and  unmarried  (d)^  by  deed  promised 
the  plaintiff,  (she  being  sole  and  unmarried,)  that  he  would  not 
marry  with  any  other  person  except  herself,  and  if  he  should  marry 

(a)  Heap  v.  LMngiton^  11  M.  &  W.  mot,  364,  fir.  C. 
896.  {d)  lAADt  ▼.  Pten^  4  Burr.  2225 ;  WB- 

(&)  See  fiirther  on  this  subject,  po9t^  mot,  364,  B,  C,  dted  in  (Mton  t.  JDidte, 

VIII.  3,  "  Pleadings,  Illegal  Porpose."  3  M.  &  S.  463, 
.  (c)  Lowe  T.  Fetn,  4  Burr.  2225  ;  Wil- 
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with  any  other,  then  he  agreed  to  pay  plaintiff  a  certain  sum  of 
money  within  a  fixed  time  after  such  marriage ;  the  declaration^ 
after  averring  that  defendant  had  married  another  person,  assigned 
for  breach  the  non-payment  of  the  money :  it  was  adjudged,  after 
motion  in  arrest  of  judgment,  in  B.  R.  4  Burr.  2225,  and  afterwards 
in  the  Exchequer  Chamber,  on  vrrit  of  error,  14th  November,  1769, 
(see  notes  of  opinions  and  judgments,  by  Wilmot^  C.  J.,  p.  364,) 
that  this  covenant  not  to  marry  any  body,  except  a  person  who  was 
not  obliged  to  marry,  being  to  every  purpose  the  same  as  a  general 
restraint,  and  being  unsupported  by  any  consideration,  the  principle 
of  public  utility  interposed,  and  forbad  the  sustaining  an  action  for 
the  breach  of  it.  A  covenant  by  a  husband  to  pay  to  trustees  a 
certain  annual  sum  («),  by  way  of  separate  maintenance  for  his 
wife,  in  case  of  their  future  separation,  with  the  consent  of  such 
trustees  or  their  executors,  is  valid  in  law.  But  where,  on  the  face 
of  the  deed,  it  appeared  that  the  parties  contemplated  present 
cohabitation  and  future  separation,  the  deed  was  holden  (/)  to  be 
void.  So  where  a  deed  was  made  between  husband,  wife,  and  a 
trustee,  providing  a  separate  maintenance  for  the  wife,  and  purport- 
ing to  be  made  in  contemplation  of  an  immediate  separation,  but  in 
tact  no  separation  then  took  place,  nor  was  intended  to  take  place 
at  that  time,  it  was  holden  (o)  that  the  deed  was  void.  See  further 
as  to  the  leg^ity  of  deeds  oiseparation,  ante,  p.  296. 

A  covenant  made  in  general  (A)  restraint  of  trade  (£)  is  void;  such 
as,  by  the  lessor  of  a  brewery,  that  he  will  not  during  the  demise 
carry  on  the  business  of  a  brewer  for  the  sale  of  ale  in  S.  or  else- 
where^ or  in  any  other  manner  be  concerned  in  the  business. 

A  covenant  by  a  friend  of  a  bankrupt  to  pay  all  his  creditors  their 
full  debts  (A),  in  consideration  that  they  will  not  proceed  any  further 
under  the  commission,  is  good  in  law.  A  covenant  with  a  lessor  of 
premises  in  a  parish  to  indemnify  the  parish  against  any  paupers, 
which  the  covenantor  may  cause  to  be  settled  in  it,  is  valid  (l). 

Where  the  principal  act  to  be  performed,  as  conveying  an  estate 
granting  a  lease,  &c.,  is  void,  relative  and  dependent  covenants  are 
void  also ;  as  where  A.,  being  possessed  of  a  term  (m),  granted  to 
B.  80  much  of  the  term  as  should  be  unexpired  at  the  time  of  his 
death,  and  covenanted  for  B.'s  quiet  enjoyment :  the  lease  being 
void  for  uncertainty,  the  covenant  was  holden  void  also.  But  where 
a  covenant  ia  a  distinct,  separate,  and  independent  covenant,  not 
referring  to  the  estate  intended  to  be  granted,  nor  waiting  upon  it ; 
in  that  case,  although  no  estate  is  granted  yet  the  covenant  will  be 

(€)J{Mfii<yT.Cibifii6«r«»  2  East's  R.  283.  (0  See  further  on  this  subject,  p09i, 
CO  Durant  ▼.  Tiiley,  7  Price,  577.  tit.  "Debt,  III.  Debt  on  Bond,  Plead- 
ed) HindUy  ▼.  Marquis  ((f  Westmeathf  ings,  4." 

6  B.  ft  R.  200.  (k)  Kaye  v.  Bolton,  6  T.  R.  134. 

(A)  Hinde  t.  Gray,  1  M.  &  Gr.  195;  (/)  WaUh  v.Futseli,  6  Bingh.  163. 

1  Sc.  N.  C.  123,  recognizing  Warde  y.  (w)  Capenhurstv,  Capenhur$t,T.^ym, 

Byrne,  5  M.  &  W.  548.  27 ;  1  Lev.  45,  S.  C. 
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valid  (19).  As  where  in  covenant  (n),  the  plaintiff  declared,  that 
defendant,  by  deed,  granted  to  plaintiff  in  fee,  provided  that  if  the 
grantor  paid  so  mucn  money,  it  should  be  lawful  for  him  to  re-enter, 
and  that  defendant  covenanted  to  pay  the  money  to  plaintiff,  and 
assigned  for  breach  the  non-payment  of  the  money.  After  judg- 
ment by  default  and  writ  of  inquiry  executed,  it  was  objected,  that 
nothing  passed  by  the  deed  for  want  of  inrolment,  which  was  ad- 
mitted ;  and  hence  it  was  inferred,  that  the  covenant  was  void.  But 
Holt,  C.  J.,  said,  that  it  was  not  material  whether  any  estate  passed ; 
for  the  covenant  to  pay  the  money  was  a  distinct,  separate,  and 
independent  covenant.  So  where  a  rector  granted  an  annuity  out 
of  his  benefice  (o),  which  is  void  by  stat.  13  Eliz.  c.  20,  and  in  the 
same  deed  covenanted  personally  to  pay  the  rent-chai^e;  it  was 
holden,  that  although  the  statute  avoided  the  security  of  the  rent- 
charge  upon  the  living,  yet  it  did  not  affect  the  personal  covenant. 
So  £ough  a  bill  of  s^e  for  transferring  the  property  in  a  ship,  by 
way  of  mortgage,  may  be  void(ji),  as  such,  for  not  reciting  the 
certificate  of  registry,  as  was  required  by  stat.  26  Geo.  III.  c.  60,  s. 
17 ;  yet  the  mortgagor  may  be  sued  on  a  collateral  covenant,  for  Uie 
payment  of  the  money  contained  in  the  same  deed. 

In  like  manner,  although  a  covenant  by  the  lessee  for  payment  of 
the  property  tax,  and  for  indemnifying  the  landlord  from  it,  was  void 
by  stat.  46  Geo.  III.  c.  65,  s.  115,  195  ;  yet  that  would  not  avoid 
other  independent  covenants  in  the  lease,  such  as  the  covenant  for 
the  payment  of  the  rent  (q). 

Where  A.  covenants  not  to  do  an  act  (r),  which  it  was  then  law- 
ful to  do,  and  a  subsequent  statute  compels  him  to  do  such  act,  this 
statute  extinguishes  the  covenant ;  but  if  A.  covenants  not  to  do  an 
act  then  unlawful,  and  a  subsequent  statute  makes  it  lawful  to  do 
the  act,  the  covenant  is  not  extmguished. 

The  assignee  of  a  void  lease  cannot  maintain  an  action  for  a 
breach  of  any  of  the  covenants  contained  in  the  lease.  Tenant  in 
tail  demised  land  for  ninety-nine  years  («),  and  covenanted  for  him- 
self and  his  executors  for  the  quiet  enjoyment  of  the  lessee.  The 
tenant  in  tail  died  without  issue.  Soon  after  his  death,  the  lessee 
assigned  to  the  plaintiff,  who  entered,  but  shortly  after  was  ejected 

(n)  Northeote  v.  Underhillt  Salk.  199.  cognized  in    Wigg   t.  Skuttleworik,  13 

(o)  Mouyg   T.    Leake,  8  T.  R.  411 ;  East,  87.    See  also  F^tUer  t.  AMoit,  4 

recognized  in  Shane  v.  Packman,  11  M.  &  Ttnnt.  105. 

W.  770;  and  see  Shaw  t.  Pritchard,  10  (r)  Dyer,  27,  pi.  278  ;  SaU[.  198. 

B.  &  C.  241.  («)  Andrew  ▼.  Pearee,  I  Bos.  &  Pol. 

(p )  Kerriion  T.  Cole,  8  East,  231.  N.  R.  158. 

Iq)  GatkeU  v.  King,  11  East,  165,  re. 

^             p.ii..              ■                     ■  I                  »i                   ■ 

(19)  When  that  which  is  good  and  that  which  is  void  are  put  together 
in  the  same  grant,  the  common  law  makes  such  a  construction,  that  the 
grant  shall  be  good,  for  that  which  is  good ;  and  void,  for  that  which  is 
void.     Per  Button,  J.,  Ley's  Rep.  79,  cited  by  Lawrence,  J.,  8  East^  236. 
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by  the  remainder-man,  whereupon  the  plaintiff  brought  an  action 
against  the  executors  of  the  tenant  in  tail  for  a  breach  of  the  cove- 
nant ;  but  it  was  holden,  that  it  would  not  lie :  for  the  lease  being 
void  at  the  time  of  assignment,  no  interest  passed  under  it. 

In  covenant  (t)^  the  plaintiff  declared,  that  by  deed  made  between 
her,  as  attorney  for  I,  S.  on  the  one  part,  and  the  defendant  on  the 
other  part,  she  demised  a  house  to  the  defendant,  and  that  he  cove- 
nantea  (not  saying  with  the  plaintiff,)  to  pay  the  rent  to  L  S.,  and 
then  assigned  a  breach  in  non-payment  of  rent,  to  the  damage  of 
the  plaintiff  (the  attorney).  On  demurrer,  it  was  objected  tliat  the 
lease  was  void,  and  that  an  action  could  not  be  maintained  upon  it, 
especially  by  the  plaintiff,  who  was  the  attorney  only,  and  to  whom 
the  rent  was  not  reserved ;  neither  was  there  any  covenant  with  the 
plaintiffs  the  words  being  general,  that  he  covenanted  to  pay  the 
rent  to  I.  S. ;  that  the  power  was  not  pursued  by  a  lease  in  the  name 
of  the  attorney,  for  it  ought  to  have  been  in  the  name  of  the  prin- 
cipal (k).  The  court  gave  judgment  for  the  defendant,  observing 
thai  in  a  good  lease  the  rent  might  be  reserved  to  a  stranger  who 
was  not  a  party  to  the  deed,  but  not  in  the  present  case  where  the 
deed  was  void ;  that  the  deed  being  void,  so  as  not  to  pass  any 
interest  in  the  land,  it  was  but  just  that  it  should  be  void  as  to  the 
reservation  of  rent,  especially  where  the  covenant  was  not  taith  the 
plaintiff,  and  where  the  rent  was  not  reserved  to  her. 


IV.  Of  particular  Express  Covenants. 

1.  Covenants  far  title,  p,  485. 

2.  Not  to  Assign  without  License,  p,  493. 

3.  To  Repair,  p,  497. 

4.  To  Insure,  p,  499. 

1.  Covenants  for  title  are  frequently  termed  real  covenants,  and 
run  with  the  land:  see  ante,  p.  472.  The  covenants  for  title 
usually  entered  into  bythe  vendor,  on  a  conveyance  in  fee,  are  five 
in  number,  viz,  1st.  That  he  is  seised  in  fee ;  2nd.  That  he  has 
good  right  to  convey ;  8rd.  For  quiet  enjoyment ;  4th.  For  free- 
dom from  incumbrances ;  6th.  For  further  assurance. 

Where  in  covenant  against  the  executors  of  J.  W.  (x),  the  decla- 
ration stated  that  J.  W.  by  indenture  granted  land,  &c.,  to  the  plain- 
tiff in  fee,  and  warranted  the  land,  &c.  against  himself  and  his  heirs^ 
and  covenanted  that  he  was,  notwithstanding  any  act  by  him  done  to 
the  contrary^  lawfuUy  and  absolutely  seised  in  fee  simple,  atid  that  he 

(0  J^romiim  ▼.  8mM,  Str.  705.  &  E.  589 ;  1  Nev.  ft  P.  633.    See  also 

(«)  9  Bep.  76,  b.  Fbord  v.  WiUon,  2  Moore,  592 ;  8  Taunt, 

(jr)  Browning  ▼.  Wright^  2  Bos.  &  Pul.  543. 
13,  reoognized  in  Siawnard  t.  Fi»rbss,  6  A. 
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had  a  good  rights  full  power ^  and  lawful  and  absolute  authority  to 
convey ;  and  assigned  a  breach,  that  J.  W.  had  not  at  the  time  of 
making  the  said  indenture,  nor  at  any  time  before  or  since,  good  rights 
full  power,  and  lawful  and  absolute  authority  to  convey  or  assure 
the  premises  to  the  plaintiff  in  manner  aforesaid.  The  defendants 
prayed  oyer  of  the  indenture,  (by  which  it  appeared  that  J.  W. 
covenanted  for  himself,  his  heirs,  executors,  and  administrators,  to 
make  a  cartway,  and  that  the  plaintiff  should  quietly  enjov  without 
interruption,  from  himself  or  any  person  claiming  under  him ;  and 
lastly,  that  he,  his  heirs,  or  assigns,  and  all  persons  claiming  under 
him,  should  make  further  assurance,)  and  then  demurred ;  (after 
argument,)  it  was  holden,  that  the  words  ''that  he  had  a  good 
right,  full  power,  and  lawful  and  absolute  authority  to  convey;'* 
were  either  part  of  the  preceding  special  covenant  ''  that  he  was, 
notwithstanding  any  act  by  him  done  to  the  contrary,  lawfully  and 
absolutely  seised  in  fee : "  or  if  not,  that  they  were  qualified  and 
restrained  by  all  the  other  special  covenants  to  t/ie  acts  of  himself 

and  his  heirs. 

« 

Covenant  for  quiet  enjoyment  during  a  term,  ''  without  the  let, 
suit,  interruption,  &c.  of  J.  M.,  his  executors,  administrators,  or 
assigns,  or  any  of  them,  or  any  other  person  or  persons  whomsoever, 
having  or  claiming  any  estate  or  right  in  the  premises,  and  that 
free  and  clear,  and  freely  and  clearly  discharged,  or  otherwise,  by 
J.  M.,  his  heirs,  executors,  or  administrators,  defended,  kept  harm- 
less, and  indemnified  from  all  former  gifts,  grants,  &c.  made  or 
suffered  by  J.  M.  or  by  their  or  either  of  their  acts,  means,  default, 
procurement,  consent,  or  privity,"  preceded  by  a  covenant  that 
the  lease  was  a  good  lease,  notwithstanding  any  act  of  J.  M.,  and 
followed  by  a  covenant  for  further  assurance  by  J.  M.,  his  executors, 
administrators,  and  all  persons  whomsoever  claiming,  during  the 
residue  of  the  term,  any  estate  in  the  premises  under  him  or  them ; 
it  was  holden  (y),  Parh^  J.,  dissentiente,  that  the  covenant  for 
quiet  enjoyment  extended  only  against  the  acts  of  the  covenantor 
and  those  claiming  under  him,  and  not  against  the  acts  of  all  the 
world.  Where  a  lessor  covenanted  with  lessee  for  quiet  enjoyment, 
without  any  let,  suit,  disturbance,  &c.,  by  the  lessor,  or  any  other 
person  lawfully  claiming  or  to  claim  by  from  or  under  him ;  it  was 
holden,  that  an  entry  and  seizure  of  the  goods  on  the  premises,  by 
the  collector  of  land-tax,  for  arrears  due  from  the  lessee  before  the 
demise,  was  not  a  proceeding  within  the  terms  of  the  covenant  (sr). 
But  where  releasors  covenanted  (a)  that,  notwithstanding  any  act, 
&c.  by  them  done  to  the  contrary,  they  were  seised  of  the  land  in 
fee  ;  and  also^  that  they,  notwithstanding  any  such  matter  or  thing 

(y)  Nind  ▼.  ManhaU,  1  Brod.  &  Bingh.  See  also  Barton  t.  FUxgeraid,  15  East, 

319.  539 ;  Gaintford  ▼.  Griffith,  1  Saund.  51 ; 

(jr)  Stanley  t.  HapeSr  3   Q.   B.  105;  Hnse  v.   Sietfmuon,  3   Bos.  &  P.  568; 

2  G.  &  D.  411.  Belcher  v.  Sikee,  8  B.  &  C.  185;  Smitk 

(a)  Howell  ▼.  Rieharde,  1 1  East,  633.  ▼.  Compton,  3  B.  &  Ad.  189. 
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&s  aforesud,  had  good  right  to  grant  the  premises ;  and  likewise^ 
that  the  releasee  should  quietly  enjoy  the  same  without  the  lawful 
let  or  disturbance  of  the  releasors,  or  their  heirs  or  assigns,  or  for 
or  by  any  other  person ;  and  that  the  releasee  should  be  indemnified 
by  the  releasors  and  their  heirs  against  all  other  titles,  charges,  and 
incumbrances,  except  the  chief  rent  payable  to  the  lord  of  the  fee ; 
it  was  holden,  that  the  general  words  of  the  covenant  for  quiet 
enjoyment^  were  not,  in  necessary  construction,  to  be  restrained  by 
the  language  of  the  antecedent  covenants /or  title  and  right  to  con- 
vey ;  although  those  antecedent  covenants  were  certainly  covenants 
of  a  limited  kind,  and  provided  only  against  the  acts  of  the 
releasors ;  Lord  Ellenborough^  C.  J.  (who  delivered  the  opinion  of 
the  court,)  observing,  "that  the  covenant /or  title,  and  the  covenant 
for  right  to  convey^  are  indeed  what  are  somewhat  improperly  called 
synonymous  covenants;  they  are,  however,  connected  covenants, 
generally  of  the  same  import  and  effect,  and  directed  to  one  and  the 
same  object ;  and  the  qualifying  language  of  the  one  may  therefore 
properly  enough  be  consiaered  as  v^ually  transferred  to  and 
included  in  the  other  of  them.  But  covenant  for  quiet  enjoyment 
is  of  a  materially  different  import,  and  directed  to  a  distinct  object. 
The  covenant  for  title  is  an  assurance  to  the  purchaser,  that  the 
grantor  has  the  very  estate  in  quantity  and  quality  which  he  pur- 
ports to  convey,  viz.  in  this  case  an  indefeasible  estate  in  fee  simple. 
The  covenant  for  quiet  enjoyment  is  an  assurance  against  the  con- 
flequences  of  a  defective  title,  and  of  any  disturbances  thereupon. 
For  the  purpose  of  this  covenant,  and  the  indemnity  it  affords,  it  is 
immaterial  in  what  respects,  and  by  what  means,  or  by  whose  acts, 
the  eviction  of  the  grantee  or  his  heir  takes  place  ;  if  he  be  lawfully 
evicted,  the  grantor,  by  such  his  covenant  stipulates  to  indemnify 
him  at  all  events.  And  it  is  perfectly  consistent  with  reason  and 
good  sense,  that  a  cautious  grantor  should  stipulate  in  a  more 
restrained  and  limited  manner  for  the  particular  description  of  title 
which  he  purports  to  convey,  than  for  quiet  enjoyment.  The  C.  J. 
added,  that  he  did  not  find  any  case  m  which  it  is  held  that  the 
covenant  for  quiet  enjoyment  is  all  one  with  the  covenant  for  title, 
or  parcel  of  that  covenant,  or  in  necessary  construction  to  be 
governed  by  it,  otherwise  than  as,  according  to  the  general  rules  for 
the  construction  of  deeds,  every  deed  (as  was  said  by  Hobart,  C.  J., 
Winch,  Rep.  93,  Sir  Georae  Trenchard  v.  Hoshins^)  is  to  be  con- 
strued according  to  the  "  intention  of  the  parties,  and  the  mtents 
ought  to  be  adjudged  of  the  several  parts  of  the  deed,  as  a  general 
issue  out  of  the  evidence ;  and  intent  ought  to  be  picked  out  of 
every  part,  and  not  out  of  one  word  only."  Consistently,  therefore, 
with  that  case,  and  with  every  other  that  I  am  aware  of,  we  are 
warranted  in  giving  effect  to  the  general  words  of  the  covenant  for 
quiet  enjoyment ;  and  which  are  entitled  to  more  weight  in  this 
case,  inasmuch  as  they  immediately  follow  and  enlarge  the  special 
words  of  covenant  against  disturbance  by  the  grantors  themselves  ; 
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and  to  restrain  the  generality  of  these  words,  thus  immediately 
preceded  by  express  words  of  a  narrower  import,  would  be  a  much 
stronger  thing  than  to  restrain  words  of  like  generality  by  an 
implied  qualification  arising  out  of  another  covenant  where  no  such 
general  words  occurred.  The  person  using  the  general  words,  could 
not  forget  that  he  had  immediately  before  usea  special  words  of  a 
narrower  extent.  If  the  covenant  containing  both  the  special  and 
genend  words  stood  by  itself,  there  would  be  no  pretence  for 
refusing  effect  to  the  lai^r  words :  and  if  this  could  not  be  done  in 
favour  of  express  words  of  a  narrower  import  in  the  same  covenant, 
I  cannot  possibly  understand  upon  what  ground  it  should  be  done  in 
favour  of  implied  words  of  narrower  import,  which  occur  in  another 
separate  covenant,  addressed,  as  has  been  before  said,  to  a  distinct 
object. 

If  the  purchaser  of  lands  sells  them,  and  afterwards  takes  a  re- 
conveyance from  his  vendee,  with  a  covenant  for  a  good  title,  he  may, 
notwithstanding,  maintain  an  action  (b)  against  the  original  seller 
on  his  covenant  for  a  good  title. 

A  general  covenant  for  quiet  enjoyment  does  not  extend  to 
tortious  entries  by  a  stranger  (c).  This  opinion  prevailed  at  an 
early  period  of  our  law,  for  m  the  Year  Book,  26  Hen.  VIII.  3,  b, 
we  find  the  following  case : — ^A  man  made  a  lease  for  years  by 
indenture,  and  by  a  cmuse  in  that  lease  covenanted  to  warrant  the 
demised  premises  during  the  term  of  the  lessee ;  afterwards  the 
lessee  was  ousted  by  one  who  had  not  any  right  to  the  premises ; 
and  the  question  was,  whether  the  lessee  should  have  writ  of  cove- 
nant agamst  the  lessor  or  not:  and  Englefield^  J.,  said,  "  The  lessee 
shall  not  have  writ  of  covenant  against  his  lessor  where  he  is  ousted 
by  wrong,  for  he  may  have  writ  of  trespass  or  ejectianejirma  against 
him  who  ousted  him ;  but  if  he  was  ousted  by  one  who  had  title 

f paramount  against  him,  as  in  that  case  he  cannot  have  any  remedy 
against  the  person  ousting  him],  he  may  have  writ  of  covenant 
against  the  lessor  by  force  of  the  warranty :  qiunl  fuit  concessum 
perplusors"  (20). 

The  doctrine  laid  down  in  the  foregoing  case  is  not  confined  to 
covenants  in  leases  for  years,  for  in  Dudley  v.  Folliott^  3  T.  R. 
584,  it  was  adjudged,  that  a  general  covenant  in  a  conveyance  of 
lands  in  fee,  that  the  grantor  had  legal  title,  and  that  the  grantee 
might  peaceably  enjoy  the  premises  without  the  interruption  of  the 

{h)  Sir    Robt,     Ooodere,   Kniffht,  t.  (c)  DtwU  ▼.  Saehevereil,  a^adged  on 

PemUton  Lamb,   commonly  coiled  Lord  demnirer;   1  Roll.  Abr.  Condition,  (V.) 

Viicount  Melbourne,  B.  R.  Trin.  37  Geo.  pi.  7 ;  Haye»  t.  Biciterttqy,  E.  21  Car.  II. 

III.  Dampier  MSS.  L.  I.  L.,  L.  P.  B.  186.  Vaug.  119. 


(20)  See  also  22  Hen.  VI.  52  b,  pi.  26 ;   26  Hen.  VIII.  3  b,  pi.  11 ; 
F.  N.  B.  342,  4to.  ed.  to  the  same  eifect. 
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grantor  and  his  heirs,  or  any  other  person,  did  not  extend  to  the 
acts  of  wrong-doers  ;  but  only  to  the  acts  of  persons  claiming  by  a 
legal  title.  The  distinction  taken  in  these  cases  illustrates  the  rea- 
son of  the  following  rule,  viz.  that  in  actions  for  breach  of  a  general 
covenant  for  quiet  enjoyment,  it  is  essentially  necessary  that  it 
should  appear  on  the  face  of  the  declaration,  that  the  eviction  was 
made  by  a  person  claiming  by  a  legal  title.  In  TisdaU  v.  Sir  W. 
Essex^  Hob.  34,  in  an  action  on  a  covenant  in  a  lease  for  years,  for 
enjoyment  during  the  term,  the  breach  assigned  was,  that  one  H. 
Elsing  entered  upon  the  plaintiff  and  ejected  him.  The  question  on 
demurrer  was,  whether  the  ejectment  by  Elsing,  being  taken  to  be 
by  wronff,  because  no  title  was  laid  in  him,  should  be  adjudged  a 
breach  of  covenant ;  the  court  was  of  opinion  that  it  should  not  be 
so  adjudged. 

From  the  following  cases  it  may  be  collected  in  what  manner  the 
averment  of  title  in  the  party  evicting  ought  to  be  made,  in  assign- 
ing the  breach  of  covenant.  In  an  action  on  a  covenant  {d)  in  a 
lease  for  quiet  enjoyment,  the  breach  assigned  was,  that  at  the  time 
of  the  demise  to  the  plaintiff,  one  J.  B.  Pierson  had  lawful  right  and 
title  to  the  premises,  and  having  such  lawful  right  and  title,  entered 
and  ejected  plaintiff.  On  special  demurrer  to  the  declaration,  it 
was  objected,  that  the  plaintiff,  in  alleging  the  eviction,  ought  to 
have  shown  the  title  of  J.  B.  Pierson,  or  at  least  it  should  have 
been  averred,  that  J.  B.  Pierson  had  such  a  title  as  was  incon- 
sistent with  the  plaintiff's  title  to  possess  these  premises;  that 
though  it  was  alleged,  that  J.  B.  P.  had  lawful  right  and  title  to 
the  premises,  he  might  only  have  had  a  title  to  recover  in  a  real 
action,  and  not  a  right  of  entry ;  and  that  the  mischief  to  be  ap- 
prehended from  this  loose  mode  of  pleading  was,  that  it  might 
give  a  cover  to  an  eviction  by  collusion  (21).  The  court  ovemded 
the  objections,  and  gave  judgment  for  the  plaintiff;  Lord  Kenyan 
C.  J.,  observing,  that  if  the  declaration  was  certain  to  a  common 
intent,  it  was  sufficient;  that  it  would  be  doing  violence  to  the 
words  to  say,  that  the  lawful  right  and  title,  which  it  was  stated 
J.  B.  P.  had,  did  not  legalize  his  entry ;  that  the  fair  import  of 
the  words  was,  that  he  had  lawful  right  and  title  to  do  that  which 
he  did.  Buller^  J.,  said,  that  when  it  was  stated  ^*  that  the  party 
having  a  lawful  right  and  title  entered,"  it  was  the  same  as  saying, 
*^  He  entered  by  lawful  right  and  title."*^  In  the  preceding  case  the 
objection  "  that  the  title  of  the  party  evicting  was  not  particularly 
set  forth,''  was  not  pressed  upon  the  court ;  but  in  Hodgson  v.  The 
East  India  Company,  8  T.  R.  278,  this  objection  recurred,  and  the 

(d)  Fo$ier  v.  Pientm,  4  T.  R.  617. 

(21^  Another  objection  was  taken,  viz,  that  it  was  not  stated,  that  the 
plaintiff  was  evicted  by  legal  process ;  but  this  objection  was  abandoned, 
the  precedents  being  against  it. 
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attention  of  the  court  was  directed  to  it ;  but  it  was  overruled, 
notwithstanding  a  contrary  decision  on  error  in  the  Exchequer 
Chamber,  in  White  v.  JEtrer,  Cro.  Eliz.  823  ;  and  Lord  Kenyan^ 
C.  J.,  delivering  the  opinion  of  the  court,  said,  that  to  compel  the 
plaintiff  to  set  forth  the  particulars  of  the  title  of  the  person  who 
entered  on  him,  would  impose  insuperable  difficulties  on  him ;  for 
the  knowledge  of  those  particulars  could  not  be  acquired,  except 
by  an  inspection  of  title  deeds,  to  which  plaintiff  could  not  have 
any  access.  It  must  be  observed,  however,  that  although  it  be  not 
necessary  to  set  forth  the  particulars  of  the  title  of  the  party 
evicting,  yet  room  must  not  be  left  for  any  intendment,  that  such 
title  is  derived  from  the  plaintiff;  for  where  defendant  (0),  by  fine 
sur  concessit^  granted  certain  lands  to  plaintiff  for  years,  and  war- 
ranted the  same  against  all  men  during  the  term ;  in  an  action  of 
covenant  on  this  warranty,  the  breach  assigned  was,  that  one  S., 
after  the  commencement  of  the  term,  and  during  the  term,  having 
lawful  right  and  title  to  the  premises,  entered  and  ejected  plaintiff: 
defendant  tendered  issue  on  the  ejectment ;  after  verdict  for  plain- 
tiff, it  was  moved  in  arrest  of  judgment,  that  the  breach  was  not 
well  assigned ;  because  S.  might  have  had,  at  the  time  of  his  entry, 
a  lawful  right  and  title  to  the  premises  under  the  plaintiff  himself: 
and  as  it  was  not  stated  in  the  declaration,  that  S.  had  title  to  the 

E remises  before  the  fine  was  levied,  it  should  be  intended,  that  he 
ad  a  right  to  the  premises,  at  the  time  of  his  entry,  by  a  puisne 
title,  to  which  the  covenant  of  defendant  did  not  extend.  The 
court  {absente  Kelynge^  C.  J.,)  held,  that  the  breach  was  not  well 
assigned.  So  in  an  action  against  executors  (/),  (in  their  own 
right,)  who  had  assigned  a  lease  belonging  to  their  testator  by  way 
of  mortgage,  and  had  covenanted  for  good  title  and  quiet  enjoy- 
ment of  the  plaintiff  without  disturbance  from  them  or  any  other 
person  ;  the  breach  assigned  was,  that  the  plaintiff  was  evicted  in 
consequence  of  a  judgment  in  ejectment,  by  one  Yates,  having 
lawful  title  to  the  premises.  On  special  demurrer  it  was  objected, 
that  it  did  not  appear  that  Yates's  title  commenced  bv  any  act  of 
the  defendants,  or  prior  to  the  assignment  made  by  them  to  the 
plaintiff,  who  might  therefore  have  been  evicted  by  means  of  some 
act  done  by  himself  since  the  assignment.  Judgment  for  the  de- 
fendants. 

This  intendment,  viz,  that  the  title  of  the  party  evicting  was 
derived  from  the  plaintiff,  may  be  precluded  by  averring,  (if  the 
facts  of  the  case  warrant  such  an  averment,)  that  the  person  evict- 
ing entered  by  lawful  title,  which  accrued  to  him  before  the  date  of 
the  conveyance  to  the  plaintiff  (22),  as  in  Buchly  v.  \Villiams,Z  Lev. 


i 


e)  Woiton  ▼.  HeU,  2  Saund.  177. 

/)  Noble  V.  King  and  Smith,  1  H.  BL  34. 


(22)  Or  by  averring  that  at  the  time  of  the  demise  to  the  plaintiff,  the 
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325.  Covenant  upon  articles,  whereby  defendant  covenanted  that 
plaintiff  should  quietly  enjoy  a  close,  and  that  one  Knolls,  (who  had 
a  title  to  the  premises  by  virtue  of  a  certain  lease  to  him  thereof, 
made  before  the  making  of  the  articles  aforesaid^)  entered  upon  the 
plaintiff  and  expelled  him.  After  verdict  for  plaintiff,  it  was  moved 
in  arrest  of  judgment,  that  the  breach  was  not  well  assigned ;  be- 
cause plaintiff  did  not  show  what  title  Knolls  had ;  and,  perhaps, 
the  title  which  he  had  was  under  the  plaintiff;  but  the  objection 
was  overruled  ;  for  the  title  of  Knolls  could  not  be  supposed  to  be 
under  the  plaintiff:  for  the  declaration  states,  that  Knolls  had  a 
title  by  virtue  of  a  demise  made  to  him  before  the  making  of  the 
articles  to  the  plaintiff;  and  let  the  title  be  derived  from  whom  it 
will,  yet  being  before  the  articles  made  with  the  plaintiff,  the  cove- 
nant is  broken.  The  preceding  remarks  have  been  confined  to  the 
cases  of  general  covenants  and  evictions  by  strangers ;  but  in  cases 
where  the  covenant  is  particular,  as  against  interruption  by  the 
grantor  or  lessor,  or  by  any  person  expressly  named;  upon  the 
eviction  of  the  coventotee  by  the  grantor  or  lessor,  or  by  the  person 
expressly  named,  it  is  not  necessary  for  the  plaintiff  to  aver  title  in 
the  party  evicting. 

In  covenant  (^),  the  declaration  stated  that  the  defendant  granted 
a  messuage,  with  the  appurtenances,  to  plaintiff  in  fee,  and  cove- 
nanted for  plaintiff's  quiet  enjoyment  thereof,  without  the  lawful 
let,  entry,  eviction,  or  interruption  of  the  defendant ;  and  as- 
signed for  breach,  that  defendant  hindered  plaintiff  in  the  enjoy- 
ment of  a  pew  appurtenant  to  the  messuage ;  on  general  demurrer 
it  was  objected,  that  the  injury  complained  of  ought  to  be  the 
subject  of  an  action  of  trespass,  but  could  not  be  the  foundation  of 
this  action,  the  covenant  being  against  all  lawful  disturbance :  to 
this  it  was  answered,  that,  where  the  breach  complained  of  was  the 
act  of  the  covenantor,  any  interruption  was  sufficient  to  support 
this  action  against  him.  Judgment  for  the  plaintiff;  Ashhurst^  J., 
observing,  t£it  it  was  not  necessary  that  the  party  against  whom 
the  action  was  brought  should  have  a  title ;  it  was  sufficient  if  he 
did  the  act  under  a  claim  of  title ;  that  in  this  case  the  act  itself 
asserted  a  title ;  for  the  defendant  locked  up  the  pew,  which  was  as 
strong  an  assertion  of  right  as  could  well  be  imagined.  So  where, 
in  covenant  (A),  the  plaintiff  set  forth  a  covenant,  which  recited 

{ff)  Lloyd  T.  TbmJUff,  1  T.  R.  671.  (A)  Perry  v.  Sdwardi,  1  Str.  400. 


party  evicting  had  lawful  title ;  as  was  done  in  Foster  v.  Piersoti,  4  T.  R. 
617,  and  ante,  p.  489,  or  that  the  party  evicting  entered  by  virtue  of  a 
title  theretofore  made,  by,  Jrom,  and  under  the  defendant,  as  was  done  in 
Hodgson  v.  East  India  Company,  8  T.  R.  278.  But  merely  averring  that 
J.  S.  entered  eUnndng  title  from  the  defendant,  is  not  sufficient,  Aleyn, 
38,  Eeles  v.  Lambert. 
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that  defendant  had  sold,  to  the  plaintiff's  testator,  goods  which  had 
been  seized  by  one  Bell,  and  therefore  defendant  covenanted  to 
plaintiff's  testator,  to  save  him  harmless  from  any  costs  or  damages 
relating  to  such  seizure,  and  then  assigned  for  breach,  that  the  said 
Bell  had  seized  the  goods  under  pretence  of  a  debt  due  from  de- 
fendant to  him,  touching  which  seizure  testator  was  put  to  great 
expense,  which  defendant  neglected  to  pay.  It  was  oojected,  that 
the  covenant  did  not  extend  to  tortious  acts,  for  which  the  plaintiff 
had  a  remedy,  and  therefore  the  title  of  Edward  Bell  ought  to  have 
been  set  forth ;  that  ^^  having  lawful  title  ^  was  not  sufficient ;  that 
here  it  was  only  said  ^^  under  pretence,^  which  was  not  so  strong. 
The  counsel  for  the  plaintiff  admitted  it  to  be  a  general  rule,  that 
the  plaintiff  must  show  a  title  in  the  disturber ;  but  insisted  that 
the  rule  extended  only  to  the  case  of  a  general  cov^iant,  and  not 
where  it  was  particular  against  the  acts  of  particular  persons ;  for 
in  that  case  it  comprehended  even  tortious  acts.  And  by  the  court : 
This  pretence  of  Bell''s  being  recited  in  the  covenant,  shows  it  was 
meant  as  a  security  against  it  in  all  events ;  and  though  it  should  be 
tortious,  yet  being  particular,  it  falls  within  the  distinction  that  has 
been  well  taken.  Adjoiuned ;  and  Hil.  T.  following,  judgment  for 
plaintiff,  defendant's  counsel  declining  to  argue  it. 

The  result  of  the  foregoing  cases  is,  that  where  a  person  cove- 
nants to  indenmify  against  all  persons,  that  is  but  a  covenant  to 
indemnify  against  lawful  title.  And  the  reason  is,  because,  as  it 
regards  such  acts  as  may  arise  from  rightful  claim,  a  man  may  well 
be  supposed  to  covenant  against  all  the  world ;  but  it  would  be  an 
extravagant  extension  of  such  a  covenant,  if  it  were  good  against 
all  the  acts  which  the  folly  or  malice  of  strangers  might  suggest ; 
and,  therefore,  the  law  has  properly  restrained  it  withm  its  reason- 
able import ;  that  is  to  rightful  title.  It  is,  however,  different  when 
an  individual  is  named ;  for,  there,  the  covenantor  is  presumed  to 
know  the  person  against  whose  acts  he  is  content  to  covenant,  and 
may,  therefore,  be  reasonably  expected  to  stipulate  against  any  dis- 
turbance from  him,  whether  by  lawful  title  or  otherwise.  Hence 
where  the  condition  of  a  bond  which  recited  the  purchase,  from  W. 
by  plaintifis,  of  lands,  was  to  save  them  and  the  lands  harmless  from 
all  manner  of  mortgages,  judgments,  extents,  executions,  and  other 
incumbrances,  had  and  obtained,  or  thereafter  to  be  had  and 
obtained,  by  T.  T.,  or  any  other  person;  it  was  holden(i)  to  bind 
the  obligor  against  the  wrongful  entry  of  T.  T. 

Tenant  for  life,  and  his  eldest  son  the  remainder-man  in  tail, 
leased  to  E.  S.,  for  ninety-nine  years,  and  rave  E.  S.,  who  was 
acquainted  with  their  title,  a  bond,  conditioned  for  the  due  observ- 
ance of  their  covenant  for  quiet  enjoyment.  E.  S.  underlet  to  W., 
for  sixty  years,  and  covenanted  with  W.  against  eviction  by  any 

(0  Ntuh  V.  Palmer,  5  M.  &  S.  374.      R.  230;  and  fW^,  Executor,  ▼.  W^k, 
See  also  Southgate  t.  Chaplin,  Comjiis,       Gent.,  one,  i^,,  1  B.  &  C.  29. 
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person  claiming  under  E.  S.,  or  by  his  acts,  negUciy  default^  or  pro- 
curement. Tenant  for  life  and  his  eldest  son  being  dead  without 
issue,  W.  was  evicted  by  the  next  remainder-man  in  tail.  It  was 
holden,  that  no  breach  could  be  assigned  on  the  covenant ;  for  first, 
the  eviction  was  not  by  any  person  claiming  under  E.  S.,  but  by  a 
person  claiming  by  title,  paramount  to  E.  S. ;  secondly,  it  did  not 
mpear  to  be  an  eviction  arising  from  the  acts  or  procurement  of 
£.  S. :  lastly,  although  the  eviction  would  have  been  prevented  if 
E.  S.,  at  the  time  he  took  the  lease  for  ninety-nine  years,  had 
required  the  lessors  to  join  in  common  recoveries  to  cut  off  the 
entail,  and  if  the  lessors  had  complied  with  such  requisition,  yet, 
inasmuch  as  E.  S.  had  no  means  of  compelling  common  recoveries 
to  be  suffered  by  the  lessors,  if,  upon  his  requisition,  they  refused,  it 
could  hardly  be  said  that  he  was  guilty  of  any  neglect  or  default 
in  not  procuring  that  step  to  be  taken,  which  he  was  unable  to 
compel  (A).  A.  covenants  for  himself,  his  heirs,  and  assigns,  that 
B.  shall  quietly  enjoy,  without  the  let  of  A.,  his  heirs,  or  assigns, 
or  any  person  claiming  under  him  or  them.  The  estate  originally 
belonged  to  A.'s  wife,  and  on  marriage  was  settled  on  A.  for  life, 
with  power  to  make  leases,  and  also  with  power  to  A.  and  his  wife 
jointly,  to  revoke  the  uses,  which  they  did ;  and,  after  A/s  death, 
JB.  was  evicted  under  the  new  settlement.  Covenant  (Z)  lies  against 
the  executors  of  A.,  though  the  estate  moved  from  the  wife  and  not 
from  A.  An  action  may  be  maintained  (m)  on  a  covenant  for  quiet 
enjoyment,  if  the  lessor  has  not  any  title,  although  the  lessee  has 
not  entered. 

A  covenant  (n)  by  lessor,  that  the  lessee,  paying  the  rent,  &c., 
shall  quietly  enjoy,  is  not  a  conditional  covenant,  making  the  pay- 
ment of  the  rent  a  condition  precedent  to  the  performance  of  the 
covenant  for  quiet  enjoyment,  on  the  part  of  the  lessor. 

2.  Of  the  Covenant  not  to  oisign  without  License. 

A  covenant  not  to  assign  or  under-let  without  license  of  the  lessor, 
with  a  clause  of  re-entry  in  case  of  breach,  is  frequently  introduced 
into  leases,  for  the  purpose  of  securing  to  the  lessor  a  responsible 
tenant  in  whom  he  can  repose  a  confidence  (23).    It  will  be  proper, 

{k)  Woodktnue   t.  JenJHnit  9  Bingh.  (m)  LudweU  y.  Netomam,  L.  P.  B.  76 

431.  See  also  J&^ofu?  T.  JBircAom,  2  Bingh.  Dampier's  MSS.  L.  I.  L.;  6  T.  R.  458, 

N.  C.  90.  8,  C. 

(I)  Hurd  T.  Fletcher  and  Bridgewood,  (n)  Dawson  t.  Dyetf  6  B.  &  Ad.  584 ; 

JBdreciflorff»  S^e.,  B.  R.  M.  19  Geo.  III. ;  2  Nev.  &  M.  559.    But  9ee  Ireland  t.  Bir- 

B.  P.  B.  85 ;  Dampier,  MSS.  L.  1.  L.  eham,  2  Bingh.  N.  C.  90. 


(23)  In  Henderwm  v.  Hay,  3  Bro.  Ch.  Cas.  632,  unon  a  bill  ffled  for  the 
specific  perfonnance  of  an  agreement  by  a  landlora  to  grant  a  lease  of  a 
public-house,  containing  the  common  and  usual  covenants  ;  Lord  Thurlow, 
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therefore,  to  consider  the  effect  and  operation  of  suctf  a'covenant ; 
what  will  amount  to  a  breach  of  it,  and  what  to  a  dispensation 
from  it. 

The  general  principle  is,  that  a  lessee  may  assign  his  interest  in 
the  term  (24).  But  the  lessor  may  restrain  the  lessee  from  assigning 
by  covenant  or  proviso  ;  and  if  the  lessor  grants  the  term  subject  to 
a  condition,  that  it  shall  cease,  if  the  lessee  assigns,  an  assignment 
by  the  lessee  will  be  void.  But  if  the  lessor  restrain  the  lessee 
from  assigning  bv  covenant  only,  although  the  lessee  by  assigning 
commits  a  breach  of  covenant,  yet  the  assignment  itself  is  not 
void  (o). 

Lessee  for  years  covenanted  not  to  assign,  transfer,  or  set  over  (p), 
or  otherwise  do  or  put  away  the  lease  of  the  premises  thereby  de- 
mised, or  any  part  thereof,  to  any  person,  without  the  license  of 
the  lessor  in  writing ;  it  was  holden,  that  an  underlease  was  not  a 
breach  of  this  covenant.  So  where  the  covenant  was  not  to  assign 
or  otherwise  part  with  the  premises,  or  that  present  indenture  of 
lease  :  it  was  holden  (9),  that  a  deposit  of  the  lease  with  a  creditor, 
as  a  security  for  money  advanced,  was  not  a  breach.  But  where 
the  words  of  the  covenant  were  (r),  that  the  lessee  would  not  set, 
Uty  or  assign  over  the  whole  or  piaurt  of  the  premises  without  leave ; 
it  was  holden,  that  an  underlease  amounted  to  a  breach.  So  where 
the  proviso  was,  that  the  lease  should  be  void  (s),  '^  if  the  lessee 
assigned  or  otherwise  parted  with  the  indenture  of  lease,  or  the 

(0)  Per  Holroyd^  J.,  Paul  v.  Nune,  8  Moo.  36. 

B.  &  C.  488.  (r)  Roe  d,  Gregmm  y.  HarrtMon,  2  T. 

(p)  Cnuoe  dem,  Bughy  v.  Bleneowe,  R.  426. 

3  Wils.  234  ;  2  Bl.  R.  766,  S,  C.  (t)  Doe  d.  BoUmuL  v.  Woreley,  1  Campli. 

(q)  Doe  d,  Pitt  t.  Laming^  1   Ry.  &  20,  Ellenborought  C.  J. 


Ch.,  was  of  opinion,  that  though  the  covenant  not  to  assign  without  license 
might  be  a  very  usual  one,  where  a  brewer  or  vintner  let  a  pubUc-house, 
that  would  not  make  it  a  common  covenant ;  and  declared,  that  the  land- 
lord was  not  entitled  to  have  it  inserted  in  the  lease.  In  Morgan  v. 
Slaughter^  1  £sp.  N.  P.  C.  8,  Lord  Kengon,  C.  J.,  held  such  a  covenant  to 
be  a,  fair  andumo/  covenant.  But  in  Church  v.  Brown,  15  Ves.  258,  531, 
the  opinion  of  Lord  Thurlow  was  recognized  by  Lord  Eldon,  Chr. ;  and  in 
Browne  v.  Raban,  15  Ves.  529,  Sir  W.  Grant,  M.  R.,  held,  that  under  an 
agreement  for  a  lease  ''  with  usual  covenants,^'  the  lessor  was  not  entitled 
to  this  covenant  against  assigning  or  under-letting  without  license.  See 
further  on  this  subject,  Bennett  v.  Womack,  7  B.  &  C.  627  ;  Vere  v. 
Lovenden,  12  Yes.  183;  Jones  v.  Jones,  12  Yes.  188;  Van  v.  Cktrpe,  3 
M.  &  K.  269  ;  Propert  v.  Parker,  ib.  280. 

(24)  By  Stat.  7  &  8  Yict.  c.  76  (which  took  effect  from  31st  December, 
1844),  s.  3,  no  partition  or  exchange  or  assignment  of  any  freehold  or 
leasehold  land  shall  be  valid  at  law,  unless  the  same  shall  be  made  by 
deed. 
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premises  thereby  demised,  or  any  part  thereof,  for  the  whole  or  any 
part  of  the  term^  without  leave  in  writing ;''  it  was  holden,  that  the 
words  included  an  underlease.  And  here  it  is  to  be  observed,  that 
a  lease  by  the  lessee  for  the  whole  term  amounts  to  an  assignment, 
although  the  rent  be  reserved  to  the  lessee,  and  a  power  of  re-entry 
given  to  him,  and  not  to  the  reversioner  (t).  But  if  a  day  only  be 
excepted  out  of  the  term,  then  it  is  an  underlease  (i^).  If  a  lease 
contain  a  proviso,  making  it  void  if  the  lessee  {x\  his  executors,  or 
administrators,  alien  without  license  in  writing,  vl  voluntary  assign- 
ment by  the  executor  or  administrator,  without  such  leave,  will 
amount  to  a  forfeiture  (25).  Provisoes  for  re-entry  in  a  lease  are 
to  be  construed,  as  other  contracts,  according  to  fair  and  obvious 
construction  ;  and  not  with  the  strictness  of  conditions  at  common 
law^). 

An  assignment  by  operation  of  law  will  not  amount  to  a  forfeiture : 
this  point  was  decided  for  the  first  time  in  Doe  d.  Mitckinson  v. 
Carter y  8  T.  R.  57;  where  it  was  holden,  that  an  assignment  to  a 
person  purchasing  the  term  from  the  sheriff  under  a  bond  fide  ex- 
ecution, would  not  amount  to  a  forfeiture. 

But  where  the  execution  is  in  fraud  of  the  covenant  (2r),  the 
assignment  under  it  will  amount  to  a  forfeiture,  and  the  lessor  may 
re-enter ;  as  where  the  lessee  gives  a  warrant  of  attorney  to  con- 
fess judgment  to  a  creditor  for  the  express  purpose  of  enabling  such 
creditor  to  take  the  lease  in  execution  under  the  judgment. 

Ck)venant  against  assigning  without  license,  is  determined  by  a 
license  once  granted.     12  Ves.  191,  per  Sir  W.  Chant. 

[i)  Pahmer  t.  BdwartU,  Doug.  186,  n.  (y)  Per  Lord  Tenterden,  C.  J.,  Doe  d, 

\u)  Holford  y.  Hatch,  Doug.  182.  Damt  t.  Eltam,  1  M.  &  Malk.  189. 

\x)  Bo9  d,  Qregvm  v.  Harruon,  2  T.  (jr)  Doe  d,  Mitehinton  y.  Carter,  8  T. 

R.  425.  R.  300. 


(25)  In  Seers  v.  Hind,  1  Yes.  Jun.  295,  one  of  the  questions  was,  whe- 
ther executors  were  warranted  in  disposing  of  a  lease  as  assets  of  the  tes- 
tator, where  there  was  a  proviso  against  alienation  by  the  lessee.  Lord 
Thurlaw,  Ch.,  said,  *'  If  A.  lets  a  farm  to  B.,  with  a  covenant  not  to 
alien,  and  B.  dies,  may  not  his  executors  dispose  of  the  term  ?  I  think  it 
has  been  determined  that  they  may,  and  I  have  always  taken  it  to  be  clear 
law.  It  is  an  alienation  by  the  act  of  God.  I  remember  Lord  Camden 
entered  into  the  question  much  in  the  same  way.  He  took  it  to  be  a  clear 
law,  that  an  alienation  by  death  could  not  be  a  forfeiture.  In  the  case  of 
a  lease  for  years  to  A.,  it  goes  to  his  executors,  not  by  way  of  limitation, 
as  in  the  case  of  a  remainder  over,  &c.,  but  it  goes  to  them  as  coming  in 
the  place  of  the  lessee.  I  understood  it  to  be  well  settled  as  I  have  stated. 
But  I  do  not  mean  to  lay  down,  that  a  man-  may  not  bv  a  clause  in  his 
will  provide  that,  in  case  of  a  devolution  to  executors,  it  shall  not  be  alien- 
l^ble  by  them  ;  but  it  must  be  very  special  for  that  purpose.'' 
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Under  a  condition  not  to  alien  without  leave,  if  leave  is  onoe 
granted,  the  condition  is  entirely  discharged : 

Corpus  Christi  College,  in  Oxford  (a),  demised  land  for  a  term 
of  years  to  A.,  with  a  condition,  that  neither  A.  nor  his  assigns 
should  alien  the  land  without  the  special  license  of  the  lessors; 
afterwards  the  lessors  by  writing  under  seal,  licensed  A.  to  alien  the 
land  to  any  person,  and  A.  afterwards  assigned  the  term  to  B. :  ailer 
B/s  death,  C.  became  entitled  to  the  term,  and  assigned  it  to  the 
defendant  Syms.  The  lessors  entered  for  condition  broken.  It  was 
resolved  by  the  court,  that  the  alienation  by  license  to  B.  had  deter- 
mined the  condition  as  to  the  assignees ;  and  that  it  was  not  in  the 
power  of  the  lessors  to  dispense  with  an  alienation  for  one  time, 
and  yet  to  consider  the  estate  aliened  or  demised  as  afterwards 
remaining  subject  to  the  condition ;  for  a  condition  is  to  be  taken 
strictly,  and  by  the  alienation  with  license  it  ia  satisfied.  So  in  the 
case  of  a  demise  to  A.,  B.,  and  C.  (ft),  with  a  like  condition,  if  a 
license  to  alien  be  granted  to  A.,  and  A.  aliens  by  virtue  of  such 
license,  the  condition  is  determined  as  to  B.  and  C.  (26). 

Lessee  covenanted  that  he,  his  executors,  or  administrators,  would 
not  demise,  &c.  the  premises  without  license ;  the  lessee  became  a 
bankrupt ;  his  assignees  took  to  the  lease,  and  assigned  it  to  A. 
who  aasimed  it  to  the  orijrinal  lessee,  who  underlet  to  B. ;  it  was 
holden,  that  the  covenant  of  the  lessee  was  discharged  by  49  Geo.  III. 
c.  121,  s.  19;  and  consequently  that  the  subsequent  under-letting 
by  the  lessee  was  no  breach  of  that  covenant,  which  no  longer 
existed  (c).  The  stat.  49  Geo.  III.  c.  121,  is  now  repealed,  but  see 
similar  ena<;tment  in  6  Geo.  IV.  c.  16,  s.  75,  which  provides  for 
three  cases :  first,  where  the  assignees  accept  the  lease ;  in  which 
case  it  declares  that  the  bankrupt  shall  not  be  liable  to  pay  any  rent 
accruing  after  the  date  of  the  commission,  or  to  be  sued  in  respect 
of  the  non-performance  of  any  of  the  covenants :  secondly,  where 
the  assignees  decline  the  same ;  in  this  case  also  the  bankrupt  shall 
not  be  liable,  in  case  he  deliver  up  the  lease  to  the  lessor  within 

(a)  Dumper  v,  Sytiu,  4  Rep.  119,  b. ;  C.J.,  mDoe  d.  Bo9eawen  t.  Bitct,  4  Taimt. 

Cro.  Eliz.  815 ;  1  Roll.  Abr.  471,  (G.)  pL  736. 

I,  8.  C.     See  tbe  record  of  special  verdict,  (b)  Leeds   and    Cron^ion,  adjudged; 

Co.  Ent.  614,  b,  pi.  22.    "  The  profession  dted  in  4  Rep.  120,  a ;   1  Roll.  Abr.  472, 

hare  always  wondered  at  Dumper^e  case,  (G.)  pi.  7,  8.  C, 

but  it  has  been  law  so  many  centuries  that  (c)  Doe  d.  Ckeere  ▼.  SmUh^  5  Tannt. 

we  cannot  now  reverse  if  Per  Mtmefieid,  795. 


(26)  So  in  the  case  of  a  demise,  upon  condition  that  the  lessee  shall  not 
alien  the  land,  or  any  part  thereof,  without  the  assent  of  the  lessor,  and 
afterwards  the  lessee  aliens  part,  with  the  assent  of  the  lessor,  the  lessee 
may  alien  the  residue  without  such  assent ;  per  Papham,  C.  J.,  4  Rep. 
120,  a,  who  dented  .the  contrary  position  (though  adjudged  in  Dyer,  334, 
b,  pi.  32,)  to  be  law. 
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fourteen  days  after  he  shall  have  had  notice  that  the  assignees  shall 
have  declined  to  accept  the  lease ;  in  this  case  the  covenants  on 
both  sides  fall  to  the  ground  (d).  It  has  been  holden,  however, 
that  this  is  a  personal  discharge  to  the  lessee  only,  and  that  a 
surety  (e)  who  has  joined  in  the  lease  with  him  is  liable  for  breaches 
of  covenant^  accruing  between  the  date  of  commission  and  actual 
delivery  up  of  lease  by  lessee  under  this  statute.  And  where 
orifi;inal  lessee  had  assigned  to  B.  subject  to  the  payment  of  rentj 
and  B.  entered,  and  afterwards  became  bankrupt,  and  rent  became 
due  after  the  commission,  and  the  assignees  of  the  estate  declined 
the  lease ;  and  then  covenant  was  brought  by  the  lessor  against  the 
lessees ;  it  was  holden  (/),  that  the  action  might  be  maintained ; 
for  if,  before  the  statute,  there  had  been  an  assignment  of  the  lease, 
and  the  lessor  had  accepted  rent,  he  might,  notwithstanding,  have 
proceeded  by  covenant  against  the  lessee ;  for  the  privity  of  contract 
was  not  destroyed.  The  statute  made  no  difference;  it  contem- 
plated the  case  of  a  bankrupt  lessee  only,  not  of  an  assignee  of  the 
term.  The  statute  did  not  apply  to  this  case.  The  statute  operates 
only  as  a  personal  discharge  of  the  bankrupt ;  for  it  does  not  say 
that  the  lease  and  the  covenants  shall  be  at  an  end,  but  merely  that 
the  bankrupt  lessee  shall  not  be  liable  to  be  sued  in  respect  of  any 
subsequent  non-observance  of  the  covenants.  Lastly,  where  the 
assignees  do  not,  upon  request,  elect,  whether  they  will  accept  or 
declme ;  in  which  case,  the  Lord  Chancellor  has  power,  upon  petition, 
to  order  the  assignees  to  elect  and  to  deliver  up  the  lease  and  pos- 
session of  the  premises.   See  further  on  this  subject,  post^  p.  514,  5. 

Whether  the  license  to  assign  be  general,  as  in  the  preceding  case 
of  Dumper  v.  Syms,  or  particular,  as  ''  to  one  particular  person  (^), 
subject  to  the  performance  of  the  covenants  in  the  original  lease," 
yet  the  condition  is  gone,  and  the  assignee  may  assign  without  a 
license.  But  where  there  is  an  exception  out  of  the  original  restric- 
tion to  alienate  in  favour  of  an  assignment  by  will,  and  an  assign- 
ment is  made  by  the  lessee  by  will ;  and  then  his  executors  maJce 
another  assignment,  and  not  by  will,  it  seems  that  this  last  assign- 
ment is  bad  (A).  Acceptance  by  the  lessor  of  rent  due  after  con- 
dition broken  with  notice^  is  a  waiver  of  the  forfeiture  (t).  A  court 
of  equity  will  not  relieve  against  a  forfeiture  occasioned  by  breach  of 
covenant  (A)  not  to  assign. 

3.  Of  the  Covenant  to  Repair  (t). 

The  lessee  of  a  house,  on  a  general  covenant  to  repair  during  the 
term,  is  bound  to  rebuild  in  case  the  house  be  consumed  by  an 

(d)  Keaney  v.  Carttain,  2  R.  &  Ad.  (0  Oaodriffkt   d.    Waiter  y.   Davidg, 
716.                                                                  Cowp.  804;  Whiteheot  v.  Fox,  Cro.  Jac. 

(e)  rStch  ▼.  Py9(M,  6  Blngh.  321.  398. 

if)  Manning  v.Fl%ght,Z^.8Lk^,2\\,  (*)  Per  Lord  BWm,  Chr.  in  HiU  y. 

[If)  Brummell  y.  Maepkerion,  14  Yes.      Barclay^  18  Yes.  63. 
173,  Bidon,  Ch.  (/)  See  antet  p.  469,  470. 

(A)  Lloyd  Y.  Cri^e,  5  Tannt.  249. 
VOL.  I.  2  K 
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accidental  fire  (m)  (27).  If  a  lessor  covenant  (n)  that  he  will,  in 
case  the  messuage,  shop,  and  building  demised  be  burned  down,  re- 
build, and  replace  the  same,  in  the  same  state  tliey  were  in  before 
the  fire,  he  is  only  bound  to  rebuild  what  he  let,  and  not  any  addi- 
tional parts,  which  may  have  been  erected  by  the  lessee. 

On  a  covenant  to  erect  a  bridge  in  a  substantial  manner,  and  to 
uphold  and  keep  in  repair  for  a  certain  time ;  although  the  bridge 
be  broken  down  by  an  extraordinary  flood,  yet  the  party  covenant- 
ing is  bound  to  repair  (o).  Where  the  lessor  of  a  house  situate  in  a 
borough  covenanted  with  lessee  to  repair  all  the  external  parts  of  Uie 

E remises,  except,  &c.,  and  the  corporation  pulled  down  an  adjoining 
ouse,  leaving  the  wall  of  the  demised  house  exposed  and  without 
support,  and  thereupon  the  wall  fell  down  and  the  house  became 
uninhabitable,  and  lessor  when  called  upon  to  repair  refused,  and 
lessee  began  to  rebuild  the  wall,  and  sued  lessor  upon  his  cove- 
nant ;  it  was  holden,  that  the  external  parts  of  premises  are  those 
which  form  the  inclosure  of  them,  and  beyond  which  no  part  extends; 
and  that  defendant  was  liable  on  his  covenant,  though  the  injuiy  to 
the  wall  was  done  in  the  first  instance  by  the  corporation  (p). 

In  a  lease  of  a  dwelling-house  (g)  with  the  appurtenances  for  four- 
teen years,  the  covenant  to  keep  and  leave  the  house  in  repair,  was 
held  to  be  satisfied  bv  keeping  it  in  substantial  repair,  according  to 
the  nature  of  the  building ;  and  with  a  view  to  determine  the  rela- 
tive 8u£Biciency  of  the  repair,  the  jury  may  be  directed  to  inquire 
whether  the  house  was  new  or  old  at  the  time  of  the  demise.  So 
where  the  covenant  was  to  keep  the  premises  in  good  and  tenant- 
able  repair,  and  to  surrender  them  at  the  end  of  the  term  in  like 
tenantable  condition,  reasonable  wear  and  tear  excepted  ;  lindat^ 
G.  J.,  said  the  meaning  of  such  a  covenant  was  well  understood  to 
be  good  and  tenantable  repair,  regard  being  had  to  the  state  of  the 


(m)  B,  qf  Ch§$t€rfleld  t.  D.  qf  BoWm^  6  T.  R.  750.    See  SkuMek  t. 

Com.  R.  627;  BuUock  t.  DtmmUi,  6  T.  3  Burr.  1637,  to  fhe  Mane  cflect. 
E.  650,  S.P.  (p)  Grem  ▼.   Btdn,  2  Q.   B.  225; 

(n)  Loader  y.  KtB^^  2  C.  &  P.  375,  1  G.  &  D.  468. 
Be9tf  C.  J.  (9)  Stanley  t.  Tb^good,  8  Bingfa.  N.  C. 

(0)  Breeknoek  Cm^pwmff  v.  Priiekard,  4;  3  Sc.313. 

(27)  In  many  cases  an  exception  of  accidents  by  fire  or  tempest  is  intro- 
duced into  leases  for  the  protection  of  lessees.  It  appears,  from  the  cases 
of  Mcnk  V.  Cooper,  and  Hare  v.  GroveSy  3  Anstr.  687,  that  this  excep- 
tion should  be  introduced  into  the  covenant  for  repairs,  in  order  to  exempt 
the  lessee  from  the  obligation  of  paying  rent  as  well  as  rebuilding,  in  case 
the  house  should  be  destroyed  by  fire  or  tempest.  In  Walton  v.  Waier- 
house,  2  Saund.  420,  covenant  was  brought  against  lessee  of  a  house  for 
not  repairing :  defendant  pleaded  that  the  house  had  been  destroyed  by 
fire,  but  in  convenient  time  after  had  been  rebuilt.  Plaintiff  demurred 
specially,  because  defendant  did  not  show  by  whom  the  dwelling-honae 
was  rebuilt.     Judgment  for  plaintiff. 


COVENANT.  499 

premises  in  point  of  age.  The  landlord  is  not  to  have,  at  the  end 
of  the  term,  a  new  house  at  the  tenant's  expense.  The  general 
state  and  condition  of  the  premises  at  the  time  of  the  demise  may 
be  shown,  but  not  matters  of  detail  (r).  The  same  nicety  of  repair 
IB  not  exacted  (s)  for  an  old  building  as  for  a  new  one.  And  wnere 
a  leasee  covenants  (t)  to  keep  old  premises  in  repair,  he  is  not  liable 
{or  such  dilapidations  as  result  from  the  natural  operation  of  time 
and  the  elements.  In  a  recent  case  at  Nisi  Prius  («),  where  the 
agreement  was  ^'  to  put  premises  into  habitable  repair,"  Alderson^ 
H.,  said,  "  It  is  difficult  to  suggest  any  material  difference  between 
the  term  '  habitable  repair,*  used  in  this  agreement,  and  the  more 
conunon  expression  *  tenantable  repair  :^  they  must  both  import 
such  a  state,  as  to  repair,  that  the  premises  may  be  used  and  dwelt 
in,  not  only  with  safety,  but  with  reasonable  comfort,  by  the  class  of 
persons  by  whom,  and  for  the  sort  of  purposes  for  which,  they  were 
to  be  occupied.^  Where  by  an  agreement  for  a  lease  of  copyhold  pre- 
mises for  twenty-one  years,  to  he  made  as  soon  as  a  license  could  be 
obtained  from  the  lord  of  the  manor,  defendant  covenanted  to 
keep  the  premises  in  repair  during  the  said  term,  and  there  was  a 
covenant  bv  plaintiff  for  quiet  enjoyment ;  defendant  entered,  and 
occupied  the  premises  for  the  twenty-one  years:  it  was  holden, 
that  he  was  liable  on  the  covenant  to  repair,  though  no  lease  had 
ever  been  made  to  him  pursuant  to  the  aCTeement,  nor  any  license 
obtained  from  the  lord  for  that  purpose  (x). 

See  further  as  to  the  covenant  to  repair  where  the  premises  have 
been  burnt  down,  ante^  p.  470,  1,  2. 

4.  Of  the  Covenant  to  Insure, 

In  every  lease,  containing  a  covenant  to  insure  against  loss  by 
£re,  it  should  be  stipulated  that  the  money  to  be  recovered  from  the 
insurance  office  shall  be  laid  out  in  restoring  the  premises ;  and  a 
covenant  containing  such  a  stipulation  will  run  with  the  land.  And 
where  the  premises  are  situated  within  the  limits  mentioned  in  the 
Partv-wall  Act,  (14  Geo.  III.  c.  78,)  the  effect  of  which  act  is  to 
enable  the  landlord  by  application  to  the  governors  or  directors  of 
the  insurance  office  to  liave  the  sum  insured  laid  out  in  rebuilding 
the  premises,  a  covenant  to  insure  is  a  covenant  running  with  the 
land ;  for,  connecting  that  covenant  with  the  act  of  parliament,  the 
landlord  has  a  riffht  to  say,  that  the  money,  when  recovered,  shall 
be  so  laid  out.  It  is,  therefore,  as  compulsory  on  the  tenant  to  have 
the  money  laid  out  in  rebuilding,  and  as  beneficial  for  the  landlord, 
as  if  the  tenant  had  expressly  covenanted  that  he  would  lay  out  the 
mon^  to  be  received  in  respect  of  the  policy  upon  the  premises  (y). 

(r)  Young  ▼.  Mtmtg,  6  Sc  277.    See      Rob.  334. 
alio  BmrdMit  ▼.  Wiihen,  7  A.  &  £.  136.  («)  Bekher  t.  M'JMQ$h,  2  M.  &  Rob. 

(•)  Mmtz  T.  Oaring,  4  Binf^.  N.  C.      196. 
453.  (x)  PUior  v.  Cater,  9  M.  &  W.  315. 

(0  GmtUrid0$  ▼.  Mmi^ardf  I  U.  &  (y)  Vermm  v.  Smith,  b  B.  ii  A.  I. 
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Lessee  covenanted,  that  he  and  assigns  would  insure  the  demised 
premises  and  keep  them  insured  during  the  term,  and  deposit  the 
policy  with  the  lessor ;  it  was  holden  (y),  that  the  true  construction 
of  this  covenant  was,  not,  that  the  lessee  should  efiect  one  policy, 
and  keep  that  policv  on  foot,  but  that  the  lessee  and  his  assigns 
should  always  keep  the  premises  insured  by  some  policy  or  another; 
and  that  it  was  a  breach,  if  they  were  uninsured  at  any  one  time, 
and  a  continuing  breach  for  any  portion  of  time  that  they  remained 
uninsured. 

If  a  lease  contains  a  covenant  by  the  tenant  to  keep  the  premises 
in  repair,  and  a  covenant  to  insure  them  for  a  specific  sum  against 
fire  ;  on  their  being  burnt  down,  the  tenant's  liability  on  the  former 
covenant  is  not  limited  to  the  amount  of  the  sum  to  be  insured 
under  the  latter  (z). 

A  court  of  equity  will  not  afford  any  relief  by  injunction  against 
a  forfeiture  for  or^tch  of  a  covenant  to  insure  (a). 


v.  JBy  whom  the  Action  of  Covenant  may  be  numtained : 

1.  Heir, p. 500. 

2.  Executor,  p,  501. 

3.  Auignee,  p.  502. 

1.  By  Heir. — Covenants  which  run  with  the  land  will  descend 
to  the  heir  of  the  covenantee ;  and  he  may  sue  for  a  breach 
thereof;  as  where  the  lessee  covenanted  with  the  lessor  (6),  his 
executors,  and  administrators,  to  repair ;  it  was  holden,  tluUi  the 
heir  of  the  lessor,  though  not  named,  might  have  covenant  against 
lessee  for  not  repairing.  Plaintiff  declared  as  heir  on  a  covenant 
by  lessee  for  years  to  repair  (c),  and  assigned  for  breach,  that  the 
premises  were  out  of  repair  for  a  period  of  time  which  included  a 
portion  of  his  ancestor's  life ;  and  on  this  ground  an  exception  was 
taken  in  arrest  of  judgment,  after  verdict  for  the  plaintiff;  but  it 
was  overruled ;  Holt^  C.  J.,  observing,  that  if  the  premises  were  out 
of  repair  in  the  time  of  the  ancestor,  and  continued  so  in  the  time 
of  the  heir,  it  was  a  damage  to  the  heir ;  and  the  jury  give  as  much 
in  damages  as  would  put  the  premises  in  repair,  respect  beine  had, 
not  to  the  length  of  time  they  continued  in  decay,  but  to  iraat  it 
will  cost  at  the  time  of  action  brought^  to  put  the  premises  in  repair. 
Upon  a  covenant  with  A.  and  his  heirs  to  do  all  lawful  and  reason- 
able acts  for  further  assurance,  upon  request,  and  a  request,  made 
by  the  ancestor  in  his  life  to  levy  a  fine,  and  neglect  so  to  do,  the 

(y)  Doe  d.  Flower  t.  Peek,  1  B.  &  Ad.  (a)  White  ▼.  Wanner^  2  Mer.  459. 

428.    See  alto  Doe  d.  Piti  v.  Laming,  4  (b)  Lougker  t.  WUUame,  2  Ler.  92  ; 

Campb.  73.  Skm.  305. 

(j)  Dighy  y.  Atkifutm,  4  Campb.  275.  (c)  Vwim  y.  Caimpum,  SaUc  141. 
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ancestor  not  being  evicted  in  his  life,  but  the  heir  being  evicted 
afterwards,  the  heir  may  maintain  an  action  upon  the  request  of  the 
ancestor,  and  refusal  made  to  him ;  because  the  ultimate  damage 
had  not  accrued  in  the  life  of  the  ancestor  (d). 

2.  By  Executor . — ^A.  and  B.  his  wife,  by  indenture,  demised  lands 
to  G.  for  twenty-one  years,  and  thereby  covenanted,  that  they  (viz.) 
A.  and  B.  would  at  the  end  of  twenty-one  years,  make  a  good  lease 
to  C.  and  his  asguans  for  twenty-one  years  (e),  commencing  at  the 
expiration  of  the  first  term.  During  the  first  term,  the  lessee  died» 
having  made  his  will  and  appointed  D.  his  executrix,  who  entered, 
&C,  and  died,  having  made  her  will  and  appointed  the  plaintiff  her 
executor,  who  entei^,  &c.  At  the  expiration  of  the  first  term,  A. 
and  B.  having  refused  to  grant  the  further  lease,  an  action  was 
brought  by  the  plaintiff  (as  executor  of  D.  executrix  of  C.  the 
lessee), on  this  covenant,against  A.the  husband;  and  it  was  adjudged 
that  itie  action  would  well  lie.  The  reasons  of  the  judgment  are 
not  mentioned  in  the  report ;  but  it  appears  to  have  been  decided 
on  the  ground  that  the  plaintiff^  being  executor  of  D.  who  was  exe- 
cutrix of  C.  the  lessee,  was,  as  such,  entitled  to  the  benefit  of  his 
covenant.  Covenant  by  the  plaintiff  as  executor  of  J.  S.  (/).  The 
defendant  sold  lands  to  J.  S.,  and  covenanted  with  him,  his  heirs, 
and  assigns,  that  he  should  enjoy  the  lands  against  all  persons 
claiming  under  one  A. ;  and  the  breach  assigned  was,  that  B.  and 
C.  in  the  lifetime  of  the  testator,  entered  claiming  under  A.  On 
demurrer  to  defendant'^s  plea,  it  was  contended,  for  the  defendant, 
that  the  covenant  was  with  J.  S.,  his  heirs,  and  assigns,  touching  an 
estate  of  inheritance ;  and,  therefore,  that  the  action  ought  to  have 
been  brought  by  the  heir  or  assignee,  and  not  by  the  executor ;  but 
it  was  resolved  by  the  court,  that  the  eviction  being  to  the  testator 
in  his  lifetime,  he  could  not  then  have  an  heir  or  assignee  of  this 
land,  and  therefore  the  damages  belonged  to  the  executor,  though 
not  named  in  the  covenant ;  for  he  represented  the  person  of  the 
testator.  But  where  the  plaintiff  as  executrix  declared  that  the 
defendant,  by  deed,  conveying  to  plaintiff's  testator  certain  land 
in  fee,  subject  to  redemption  on  payment  of  a  sum  certain,  cove- 
nanted with  the  testator,  his  heirs,  and  assigns,  that  he  was  at  the 
time  of  the  execution  of  the  deed  seised  in  fee,  and  had  a  right  to 
convey,  &c.,  and  assigned  for  breach  that  the  defendant  was  not 
seised,  &c.,  and  had  not  a  right  to  convey,  &c. ;  it  was  holden,  that 
the  executrix  could  not  maintain  this  action  without  showing  some 
special  damage  to  the  testator  in  his  lifetime,  or  that  the  plaintiff 
daimed  some  interest  in  the  premises  (g).  But  the  plaintiff,  being 
devisee  in  fee,  sued  afterwards  in  that  character,  stating  as  damage, 

(d)  King  r,  Jones  and  another,  5  Taunt.  (ff)  Kingdon  v.  Nottle,  E.  53  Geo.  III. 
418.    Affirmed  on  error,  4  M.  &  S.  188.         B.  R.  on  special  dem.  1  M.  &  S.  355,  cited 

(e)  Chayman  y.  Dalton,  Plovd.  284,  a.       by  Heath,  J.,  delivering  judgment  of  court 
(/)  Lucy  Y.  Levington,  2  Lev.  26;  1      inilTIn^  y./oiim,5  Taunt.  418. 

Ventr.  175,  8,  C. 
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that  the  premises  were  thereby  of  much  less  value  than  they  wooM 
have  been,  and  that  she  had  been  prevented  from  selling  them  at  so 
fau^  a  price  as  she  otherwise  would ;  and  it  was  holden  (A)  that  the 
action  was  maintainable.  The  cases  of  Kingdon  v.  Lottie,  and 
King  V.  Janet  f  have  decided,  that  where  there  are  covenants  real, 
that  is,  which  run  with  the  land  and  descend  to  the  heir,  thou^ 
tiiere  may  have  been  a  formal  breach  in  the  ancestor's  lifetime,  yet 
if  the  substantial  damage  has  taken  place  mnce  Us  death,  the  real 
representative  and  not  the  personal  is  the  pn^r  plaintiff.  But 
woere  the  covenant  is  merely  collateral,  as  where  lessee  covenanted 
net  to  fell,  lop,  or  top  timber  treea»  excepted  out  of  the  demise,  the 
executor  of  tbe  lessor  may  maintain  an  aetion  for  a  breadi  in  the 
lUetime  of  the  testator  (t). 

Lessee  for  years  by  indenture  demised  for  a  term  longer  than  his 
own,  the  under-lessee  covenanting  to  pay  rent  to  the  lessee ;  it  was 
holden  (A),  that  the  executor  of  lessee  might  sue  the  under-lessee 
for  rent  accruing  during  the  continuance  oi  the  term ;  for  the  deed 
operated  as  a  demise,  and  the  covenant  was  for  a  payment  in  the 
nature  of  rent.  Executors  (/)»  though  not  named,  may  sue  on  a 
covenant  made  with  testator,  in  reference  to  a  chatteL 


3.  3y  Assignee. — ^Assignee  of  part  of  the  reversion  of  all  the 
land  demised  (m),  may  take  advantage  of  the  covenants  contained 
in  an  indenture  of  dmniae ;  for  he  is  an  assignee  within  the  stat; 
S2  Hen.  VIII.  c.  34.  As  the  assignee  of  a  term  is  bound  by  cove- 
nants which  run  with  the  land,  so  he  may  take  advantage  of 
them  (n).  If  a  man  demise  or  grant  land  to  a  woman  for  yeaj»  (o), 
and  the  lessor  covenant  with  the  lessee  to  repair  the  houses  during 
the  term,  the  woman  takes  husband,  and  dies,  the  husband  shafi 
have  an  action  of  covenant  as  well  on  the  covenant  in  law  iqpon  the 
vpords  "  demise  or  grant,^  as  upon  the  express  covenant.  The  law 
is  the  same  with  ree^)ect  to  tenant  by  statute  merchant,  or  statute 
staple  or  elegit,  of  a  term,  and  with  req)ect  to  him  to  whom  aleaae 
for  years  is  sold  by  force  of  any  execution,  who  shall  have  an  action 
of  covenant  in  the  like  case  as  a  thing  annexed  to  the  land,  althouj^ 
they  come  to  the  term  by  act  of  law.  So  the  executor  of  B.  (/y), 
the  executor  of  A.,  is  entitled  to  the  benefit  of  a  covenant  made 
with  A.  and  his  assigns,  for  he  is  the  assignee  in  law  of  A.  N.  The 
word  assignee  comprehends  the  assignee  of  the  assignee,  the  exe- 
cutors of  the  assignee  of  the  assignee  (9),  and  the  assignee  of  the 
executor  or  administrator  of  the  assignee.  But  covenant  does  not 
lie  by  an  assignee  for  a  breach  done  before  his  time  (r).     A  mort- 
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h)  Kingdon  t.  NottU,  4  M.  &  S.  53.  (n)  Cro.  Eliz.  553. 

t)  Baymond  v.  Fitek,  2  Cr.  M.  &  R.  (0)  S^eneer^s  case,  5  Rep.  17,  a,  bik 

588.  ReaolnUcm. 

(k)  Baker  Y.  QoMtUng,  1  Bingh.  N.  C.  19.  (p)  C^kapman  y.  Dalitm^  Plowd.  284,  a, 

(0  Doe  d,  Rogere  v.  Rogere,  2  Ner.  &  atie,  p.  501. 

Man.  550.  (q)  Spencer'e  case,  5  Rep.  17,  fa. 

(m)  1  Inst.  215,  a.  (r)  Uwee  v.  JUdge,  Cro.  SUs.  863. 
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gagee  died  pofiseesed  of  the  residue  of  a  mortgage  term,  subject  to 
the  usual  proviso  of  its  being  determined  on  payment  of  the  money 
on  a  given  day ;  the  money  was  not  piud  at  tJie  day,  and  afterwards 
the  mortgagee  died,  having  bequeathed  the  money  to  the  plaintiff 
by  will,  and  appointed  him  his  executor :  it  was  held  («),  that  the 
plaintiff  could  not  sue  in  covenant  as  assignee  of  the  term,  because 
this  was  a  personal  covenant,  collateral,  and  not  running  with  the 
land,  and  because  it  was  broken  in  the  lifetime  of  the  testator. 

Stat,  82  Hen.  VIIL  c.  34.— The  stat.  32  Hen.  VIII.  c.  84, 
after  reciting,  that  many  temporal  and  religious  persons  had  made 
leases  and  grants  of  land  for  life  or  lives,  or  for  term  of  years,  by 
writing  under  seal,  containing  conditions  and  covenants  to  be  per- 
ftnnned  as  well  on  the  part  of  the  lessees  and  grantees,  their  exe- 
entors  and  assigns,  as  on  the  part  of  the  lessors  and  grantors,  their 
heirs  and  successors ;  and  that  by  the  common  law  no  stranger  to 
any  covenant  could  take  advantage  thereof;  but  only  such  persons 
as  were  parties  or  privies  thereunto  ;  by  reason  whereof  grantees  of 
reversions,  and  grantees  and  patentees  of  lands  lately  belonging  to 
religious  houses,  were  excluded  from  any  entrv  or  action  against  the 
lessees  and  grantees,  their  executors  and  assigns,  for  breach  of  any 
condition  or  covenant,  enacts,  ^^  that  all  persons  and  bodies  politic, 
their  heirs,  successors,  and  assigns,  having  any  gift  or  grant  of  the 
king,  of  any  lands  or  other  hereditaments,  or  of  any  reversion  of  the 
same  which  belonged  to  any  of  the  monasteries,  &c.  dissolved,  or 
by  any  other  m^ans  come  to  the  king's  hand,  since  the  4th  day  of 
February,  A.  D.  1535,  or  which  at  any  time  before  the  passing  this 
act  belonged  to  any  other  person,  and  after  came  to  tne  hands  of 
the  king,  and  all  other  persons  being  grantees  or  assignees  to  or  by 
the  king,  or  to  or  by  (28)  any  other  person  than  the  king,  and  their 
heirs,  executors  (29),  successors,  and  assigns,  shall  have  like  ad- 

(«)  Camkmn  t.  Sutt,  2  Moore,  (C.  P.)  164. 


(28)  It  seems  to  have  been  the  opinion  of  the  court  in  Lee  and  Arnold's 
case,  4  Leon.  29^  that  the  bargainee  of  a  reversion,  by  bargain  and  sale, 
indented  and  inroUed,  was  an  assignee  within  this  statute,  t£ou^  he  hath 
but  an  use  by  the  act  of  the  party,  and  the  possession  by  stat.  27  Ben.  VIII. 

(29)  In  respect  of  this  word,  it  hath  been  holden,  that  an  assignee  of 
part  of  the  reversion,  as  an  assignee  of  the  reversion  for  years,  of  all  the 
estate  demised,  may  enter  for  condition  broken.  Matures  v.  Westwood, 
B.  B.  H.  40  Eliz.,  Cro.  Eliz.  599,  660,  617  ;  Moor.  527,  8.  C.\  1  Inst. 
215,  a.  So  the  grantee,  for  life,  of  a  reversion,  is  an  assignee  within  this 
statute,  and  may  enter  for  condition  broken.  Kidwelly  v.  Brandy  Flow, 
72.  But  the  grantee  of  the  whole  estate  in  reversion,  in  part  of  the  thing 
demised,  is  not  within  the  meaning  of  the  statute ;  as  if  tne  reversioner  in 
fee  of  four  acres  grants  two  acres  in  fee,  the  grantee  cannot  enter,  because 
wnditions  cannot  be  apportioned  by  act  of  the  party,  4  Leon.  27.  But 
covenants  may.      See  Twynam  v.  Piehard,  2  B.  &  A.  105,  where  it  was 
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vantages  against  the  lessees,  their  executors,  administrators,  and 
assigns,  by  entry  for  non-payment  of  the  rent,  or  for  doing  waste 
or  other  forfeiture  (30),  and  by  action  only  for  not  performing  other 
conditions,  covenants,  or  agreements  expressed  in  the  indentures  of 
leases  and  grants,  against  the  said  lessees  (31)  and  grantees,  their 
executors,  administrators,  and  assigns,  as  the  said  lessors  and 
grantors,  their  heirs  or  successors,  might  have  had*  By  sect.  2,  all 
lessees  and  grantees  of  land  or  other  hereditaments,  for  terms  of 
years,  life,  or  lives,  their  executors,  administrators,  or  assigns  shall 
have  like  action  and  remedy  a^inst  all  persons  and  bodies  politic, 
their  heirs,  successors,  and  assigns,  having  any  gift  or  grant  of  the 
king,  or  of  any  other  persons,  of  the  reversion  of  the  same  lands 
and  hereditaments  so  letten,  or  any  parcel  thereof,  for  any  condition 
or  covenant,  expressed  in  the  indentures  of  their  leases,  as  the  same 
lessees  might  have  had  against  the  said  lessors  and  grantors,  their 
heirs  and  successors." 

The  first  section  of  the  preceding  statute  gives  to  the  assignee  of 
the  reversion  two  remedies :  one,  by  entry  for  non-payment  of  rent, 
doing  waste,  or  other  forfeiture ;  and  the  other,  by  action,  for  not 
performing  other  conditions,  &c. ;  and  as  the  remedy  by  entrvy  ac- 
cording to  the  construction,  1  Inst.  215,  b,  is  confined  to  forfeitures 
by  force  of  such  conditions,  as  either  are  incident  to  the  reversion, 
or  for  the  benefit  of  the  estate ;  so  it  hath  been  resolved  (Q,  that  the 
remedy  by  action  is  confined  to  the  breaches  of  such  covenants,  as 
relate  to  the  thing  demised,  and  not  to  collateral  covenants.  And 
on  this  ground,  where  the  mortgagor  and  mortgagee  of  a  term  made 
an  under-lease  (u),  in  which  the  covenants  for  the  rent  and  repairs 
were  with  the  mortgagor  and  his  assigns  only ;  it  was  holden,  that 
the  assignee  of  the  mortgagee  could  not  maintain  an  action  for  the 
breach  of  these  covenants ;  because  they  were  not  covenants  running 
with  the  land,  but  collateral  covenants,  being  entered  into  with  a 

{t)  Spencer'i  case,  5  Rep.  18,  a.  cited  and  relied  on  in  Wkition  v.  Peaeeet, 

(ti)  Webb  v.  Ru9geU,  3  T.  R.  402,  3,      2Bingli.  N.  C.  411. 


adjudged^  that  coTenant  will  lie  by  the  assignee  of  the  reversion  of  part  of 
the  demised  premises  against  the  lessee  for  not  repairing  such  part. 

(30)  Although  the  words  of  the  statute  be  for  non-payment  of  the  rent, 
or  for  doing  of  waste  or  other  forfeiture^  yet  the  grantees  or  assignees 
shall  not  take  advantage  of  every  forfeiture  by  force  of  a  condition,  but  of 
such  conditions  only,  as  either  are  incident  to  the  reversion^  as  rent ;  or 
for  the  benefit  of  the  estate^  as  for  keeping  the  house  in  repair,  for  maldng 
fences,  scouring  ditches,  preserving  woods,  or  such  like,  and  not  for  the 
payment  of  any  sum  in  gross,  delivery  of  com,  wood,  or  the  like.  1  Inst. 
215,  b  ;  Moor.  876,  pi.  1228. 

(31)  This  statute  does  not  extend  to  covenants  upon  estates  tail.     1 
Inst.  215,  a.     See  also  the  preamble. 
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stranger  to  the  land,  that  ia  the  mortgagor,  who  had  only  an  equitv 
of  redemption.  If  the  estate  in  reversion  (x\  in  respect  of  whicn 
the  condition  or  covenant  was  made,  be  extinguished,  the  condition 
or  covenant  is  also  extinguished :  as  where  a  lease  was  made  for 
100  years,  and  the  lessee  made  an  under-lease  for  20  years,  render- 
ing rent,  with  a  clause  of  re-entry ;  and  afterwards  the  original 
lessor  granted  the  reversion  in  fee,  and  the  grantee  purchased  the 
reversion  of  the  term ;  it  was  holden,  that  the  grantee  should  not 
have  either  the  rent,  or  the  power  of  re-entry ;  for  the  reversion  of 
the  term,  to  which  they  were  incident,  was  extinguished  in  the  re- 
version in  fee.  But  now  by  stat.  7  &  8  Vict.  c.  76,  s.  12,  where 
the  reversion  of  any  land  expectant  on  a  lease  shall  be  merged  in 
any  remainder  or  other  reversion  or  estate,  the  person  entitled  to 
the  estate  into  which  such  reversion  shall  have  merged,  his  heirs, 
executors,  administrators,  successors,  and  assigns,  shall  have  and 
enjoy  the  like  advantage,  remedy  and  benefit  against  the  leasee, 
his  heirs,  successors,  executors,  administrators,  and  assigns  for  non- 
payment of  the  rent,  or  for  doing  of  waste  or  other  forfeiture,  or  for 
not  performing  conditions,  covenants,  or  agreements  contained  and 
expressed  in  nis  lease,  demise,  or  grant,  against  the  lessee,  farmer 
or  grantee,  his  heirs,  successors,  executors,  administrators,  and 
assigns,  as  the  person  who  would  for  the  time  being  have  been 
entitled  to  the  mesne  reversion  which  shall  have  merged  would  or 
might  have  had  and  enjoyed  if  such  reversion  had  not  been  merged. 
This  act  took  effect  on  the  31st  December,  1844,  and  does  not  ex* 
tend  to  any  deed,  act  or  thing  executed  or  done,  or  to  any  estate, 
right,  or  interest,  created  before  the  1st  January,  1845  (y).  Tenants 
in  common  of  a  reversion  may  maintain  covenant  against  the  assig- 
nee of  the  term  for  the  recovery  of  arrears  of  rent,  although  it 
should  appear  that  at  time  of  action  brought  the  reversion  was  out 
of  the  piaintifis,  they  having  granted  it  over,  after  the  rent  became 
due  (z).  N.  In  Olover  v.  Ccpe  (a),  B.  R.  Pasch.  3  W.  &  M. 
Garth.  205,  it  was  adjudged,  after  two  solemn  arguments,  by  HoU^ 
C.  J.,  and  the  court,  that  the  grantee  of  the  reversion  of  copyhold 
lands  was  within  the  intention  and  equity  of  the  statute,  32  Hen. 
VIII.  c.  34,  which  is  a  remedial  law,  and  of  great  and  universal 
use,  and  absolutely  necessary  as  well  for  copyholders  as  others ;  and 
that  by  this  construction  of  the  statute  the  lords  of  copyhold 
manors  could  not  be  injured.  A  remainder-man  is  an  assignee  of 
the  reversion  within  this  statute :  Devise  to  A.  for  life,  remainder 
to  B.  for  life,  &c.,  with  power  to  make  leases  for  21  years :  A.  leases 
for  14  years,  by  indenture,  in  which  lessee  covenants  with  lessor, 

(x)  Moore,  94,  pL  232,  recoginized  by  (j)  MidgUy  and  anothir  y.  Lovekut 

Kmyon,  C.  J.,  ddiTering  the  opinion  of  Garth.  289  ;  12  Mod.  45,  S.  C. 

the  court  in    Webb  t.  Ruuetl,  3  T.  R.  (a)  3  Lev.  326;  Skin.  305,  8,  C.     See 

402,  3;  aee  Tkom  y.  Woollcombe,  3  B.  &  also  Wkition  v.  Peaeoek,  3  Myl.  &  K. 

Ad.  586.  326. 

(y)  Sect.  13. 
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is  heirs,  and  aaeiffiiB,  for  payment  of  the  rent  to  lesBor,  and  to  audi 
other  prison  as  i^ould  be  entitled  to  the  freehold,  &c.  A.  dies 
pending  the  term,  and  after  the  death  of  A.,  rent  beeoming  in 
srrear,  B.  brings  covenant  {b)  :  held,  that  it  would  lie ;  for  B.  is, 
within  the  meaning  of  the  statute,  an  assignee  of  the  reversion  of 
that  estate  out  of  which  the  lease  is  granted.  But  where  J.  B., 
being  seised  in  fee,  conveyed  to  defendant  and  T.  J.,  their  heiiBi 
and  assigns,  to  the  use  that  J.  B.,  his  heirs,  and  assigns,  might  have 
and  take  to  his  use  a  rent  certain  to  be  issuing  out  of  the  premises, 
and  subject  to  the  said  rent,  to  the  use  of  d^endant,  his  heirs,  and 
assigns;  and  defendant  covenanted  with  J.  B.,  his  heirs,  and  assigns^ 
to  pay  to  him, his  heirs,  and  assigns,  the  said  rent,and  to  build,  within 
one  year,  one  or  more  messuages  on  the  premises,  for  better  secus 
ing  the  said  rent ;  and  J.  B.,  within  one  year,  demised  the  said  rent 
to  plainti£b  for  1000  years :  it  was  holden  (c),  that  covenant  would 
not  lie  at  the  suit  of  the  planti&  for  non-payment  of  the  rent,  ot  fer 
not  building  the  messuages,  for  here  was  neither  privity  of  contract, 
nor  privity  of  estate ;  me  rent  was  reserved  out  of  the  original 
estate ;  the  covenant  was  a  covenant  in  gross.  Lessee  for  yean 
assigns  over  his  term  by  indenture  to  J.  S.  {d)  ;  and  in  the  same 
deed,  he  covenants  that  J.  S.  and  his  assigns  shall  enjoy  the  land 
during  the  term  without  interruption  from  any  person ;  after  wfaiek 
J.  S.  assigns  over  the  term  by  parol,  and  the  assignee  being  disturbed 
brought  an  action  of  covenant;  and  adjudged,  that  it  well  lies; 
although  the  assignment  was  not  by  writing,  because  the  assignee 
was  pnvy  in  estate.  But  now  by  stat.  29  Car.  IL  c.  3.  s.  3,  leases^ 
estates,  or  interests,  either  of  freehold,  terms  of  years,  or  uncertain 
interest,  cannot  be  assigned,  unless  by  deed  or  note  in  {writings 
signed  by  the  assignor  or  his  agent,  or  by  operation  of  law ;  and  by 
Stat.  7  &  8  Vict.  c.  76,  s.  3,  (which  took  efifect  from  31st  Dec^nbtf, 
1844,)  no  partition  or  exchange  or  assignment  of  any  freehold  oar 
leasehold  koid  shall  be  valid  at  law,  unless  the  same  shall  be  made 
by  deed.  A  person  to  whom  an  apprentice  is  assigned  acoordingto 
the  custom  of  the  city  of  London  («),  cannot  maintain  covenant  on 
the  indenture  of  apprenticeship  to  which  he  is  not  a  party ;  beoanaa 
eostom  cannot  nuike  an  assignee,  so  as  to  entitle  him  to  an  action. 

As  an  assignee  of  a  lessee  is  charged  in  covenant  for  repairs, 
(though  assignees  are  not  named  in  the  covenant,)  in  respect  of  his 
having  the  possession  ;  so  an  assignee  of  the  reversion  has  an  action 
of  covenant  for  default  of  repairs  in  respect  of  his  having  the  rever- 
sion, though  assignees  are  not  named  in  the  covenant  (/). 

Tenants  in  common  may  join  in  covenant  for  repairs  (y),  but  no 

(h)  Iskerwood  y.  OUUtnow,  3  M.  &  S.  68,  a» 

382,  recognized  in  JHn^tot  t.  Ooodaom^  (tt)  Bmrktr  t.  BmurdmM,  1  Show.  4» 

4Bing]i.  N.  C.738.  (/)  Per  (Mr.  in  KUekm  nk  flmMy,  I 

(€)  MUmei  y.  Bramk,  5  M.  &  S.  411.  Ley.  109;  T.  Bafm.  80. 

(d)  Awder  y.  Nokn^  Cro.  Eliz.  4SS,  ig)  8,  C.  reoognized  by  Timdai^  C.  X^ 

recognized  and  briefly  stated  in  3  Rep.  mSimptony.  CZay/oii,  4  Bia|^  N.  C.  781. 
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ease  has  decided  that  they  must  join  (A).  Hence  also  assignee 
of  part  only  of  the  interest  of  the  original  lessee  may  sue  upon  a 
covenant  to  procure  a  renewal  of  letters  patent,  without  joining  the 
assignee  of  the  remaining  part ;  for  they  are  tenants  in  common, 
lunring  separate  and  distinct  interests  in  the  term,  and  the  damages 
are,  in  their  nature,  severable,  and  may  be  apportioned  by  the  jury 
according  to  the  value  of  the  share  of  each  (t). 


VI.  Against  whom  the  Action  of  Covenant  may  be  maintained: 

1.  Heir,  p.  507. 

2.  Executor,  p.  507. 

3.  Aeeignee,  p.  508. 

1.  Against  Seir. — An  action  of  covenant  will  lie  a^nst  the  heir 
on  a  covenant  by  his  ancestor  for  himself  and  his  heurs,  as  well  as 
an  action  of  debt  will  lie  against  the  heir  on  a  bond,  wherein  the 
ancestor  has  bound  himself  and  his  heirs  (A).  It  is  not  neceesa^ 
to  allege  in  the  declaration,  that  the  heir  has  lands  by  descent.  U 
seems,  however,  that  in  this  case,  as  well  as  in  debt  on  bond  against 
the  heir,  if  the  heir  has  not  any  lands  by  descent,  he  may  insist  on 
it  by  way  of  defence  to  the  action.  See  the  form  of  plea  of  riens 
psr  descent  to  an  action  of  covenant  against  heir,  Lutw.  290. 

In  an  action  on  a  breach  of  covenant  in  a  lease  for  quiet  enjoy- 
ment, the  declaration,  after  stating  that  defendant's  ancestors 
nanted  the  lease  in  question,  alleged,  that  the  reversion  vested  in 
uie  defendant  by  assignment;  defendant,  by  guardian,  pleaded  that 
the  reversion  did  not  vest  in  him  modo  et  formd  ;  it  appeared  in 
evidence,  that  the  estate  descended  to  the  defendant,  an  infant,  as 
heir  at  law  to  the  lessors  (/) ;  whereupon  it  was  objected,  that  the 
reversion  vested  in  the  defendant  by  descent^  and  not  by  assignment; 
and  that  if  the  declaration  had  charged  the  defendant  as  heir,  he 
might  have  prayed  the  parol  to  demur  (m),  in  order  that  he  might 
have  an  opportunity  of  electing  whether  he  would  take  the  estate 
subject  to  the  incumbrance  or  not.  But  the  court  was  of  opinion, 
that  if  the  defendant  had  intended  to  avail  himself  of  his  infancy,  he 
ought  to  have  pleaded  it ;  that  it  was  sufficient  to  prove  the  sub- 
stance of  the  issue,  which  was,  that  defendant  was  clothed  with  such 
a  character  as  would  make  him  liable  to  the  covenant :  and  that  was 
sufficiently  proved  by  showing  that  the  estate  was  vested  in  him ; 
for  whether  he  was  in  possession  as  assignee  or  heir  at  Isiw,  he  was 
equally  liable  to  this  covenant. 

2.  Against  Executor. — Executors  and  administrators  are  bound 

(A)  Per  TImM,  C.  J.,  in  Skigmm  t.  (/)  lhr<0l«r  ▼•  CMonct,  4  T.  R.  76. 

Cfay#oiit  4  Bingb.  N.  C.  7S1.  (m)  But  tee  stot   11   Geo.  lY.  &  1 

ft)  Sin^Mon  v.  Gaytom,  ubi  mp,  IVlll.  lY.  0.47,  i.  lOu 
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by  the  covenants  of  their  testator  or  intestate,  although  they  be  not 
named ;  unless  the  covenants  are  such  as  in  their  nature  determine 
by  the  death  of  the  covenantor.  It  was  said  by  the  court  in  Hydt 
V.  Dean  of  Windsor^  Cro.  Eliz.  553,  that  covenant  lies  against  an 
executor  in  every  case,  although  he  be  not  named,  unless  it  be  such 
a  covenant,  as  is  to  be  performed  by  the  person  of  the  testator, 
which  the  executor  cannot  perform.  Executors  and  administrators 
may  be  sued  as  assignees  (n)  ;  for  they  are  assignees  in  law  of  the 
interest  of  the  term  (o).  Where  covenant  is  brought  against  an 
executor  (p),  although  the  breach  assigned  be  for  default  of  repa- 
ration committed  in  the  time  of  the  executor,  yet  the  judgment 
must  be  de  bonis  testatoris  ;  for  it  is  the  covenant  of  the  testator 
which  binds  the  executor  as  representing  him,  and  therefore  he 
must  be  sued  by  that  name.  Covenant  by  testator  to  teach  an 
apprentice  his  trade  is  binding  on  the  executors  (9),  and  they  ought 
to  see  that  the  apprentice  is  taught  his  trade ;  and  if  they  are  not 
of  the  same  trade,  they  ought  to  assign  him  to  another  who  is  of  the 
trade,  so  that  he  may  be  taught  according  to  the  covenant.  Where 
an  administrator  had  occupied  premises  demised  by  indenture  to  the 
intestate,  it  was  holdcn  (r),  that  a  plea  to  covenant  for  non-payment 
of  rent,  taxes,  and  non-repair,  statm^  that  the  premises  yielded  no 
profit,  could  not  be  supported.  Ihe  general  rule  is,  that  the 
executor  of  a  lessee  is  liable  as  assignee,  except  that  with  respect  to 
rent,  his  liability  does  not  exceed  what  the  property  yields.  No 
such  exception  applies  to  the  covenant  for  repairs  («). 

3.  Against  Assignee. — 1.  If  the  covenant  extends  to  a  thing  in 
esse,  parcel  of  the  demise,  as  a  covenant  to  repair  (^),  to  reside 
constantly  on  the  demised  premises  (11),  to  leave  part  of  the  land 
demised  every  year  for  pasture  (x),  to  insure  against  fire  premises 
situated  within  the  limits  mentioned  in  the  Party- wall  Act,  14  Geo. 
III.  c.  78  (y),  or  the  like,  the  thing  to  be  done  by  force  of  the 
covenant,  is  in  a  manner  annexed  and  appurtenant  to  the  thing 
demised :  it  is  a  parcel  of  the  contract,  and  tends  to  the  support  of 
the  thing  demised ;  hence,  it  shall  bind  the  assignee,  although  he 
be  not  named;  and  the  assignee  by  act  in  law,  as  tenant  by  elegit 
of  a  term,  or  he  to  whom  a  lease  for  years  is  sold  by  force  of  any 
execution,  is  equally  bound  with  the  assignee  by  act  of  the  party  (z). 
Where  it  is  proved  (a)  that  A.  is  tenant,  and  that  upon  his  quitting 


(«)  niney  v,  Norru,  £.  12  WiU.  III. 

B.  R.  Carth.  519;     1  Ld.   Raym.   453; 
Salk.  309,  S.  C. 

(0)  Per  Fleming,  C.  J.,  1  Bulitr.  23. 

{p)  ColUtu y.  Thormtghffood,  Uoh.  ISS. 

(q)  Walker  y.  HuUy  I  Lev.  177,  cited 
arg.  in  Wentworth  v.  Coek,  10  A.  &  £. 
43;  2P.&D.  252. 

(r)  TVemeere  v.  Jlforifoii,  1  Bingh.  N. 

C.  89. 

(«)  Per  Botanquet,  J.,  8»  C  See 
Homidge  v.  IFt2fOfi,3  P.&D.641 ;  11  A. 


&  £.  645. 

(0  l>«<m  and  Ch^ter  qf  Windior^e 
case,  5  Rep.  24,  a. 

{u)  Totem  y.  Chaplin,  2  H.  Bl.  133. 

(s)  Coeikton  v.  Cock,  Cro.  Jac.  125. 

(v)  Vernon  ▼.  Smith,  5  B.  &  A.  1. 

(z)  6th  Beaolutioii.  Speneer^e  cue, 
5  Rep.  17,b. 

(a)  Doe  V.  MurUee,  6  M.  &  S.  110,  re- 
cognized by  Bayley,  J.,  in  Doe  d.  Morrit 
T.  WiUiame,  6  B.  &  C.  42. 
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the  premises  B.  takes  possession,  B.  may  be  presumed  to  have  come 
m  as  assignee  of  A. 

A  covenant  by  a  lessor  to  supply  the  premises  demised,  (two 
houses,)  with  a  sufficient  quantity  of  good  water  at  a  certain  rate 
for  each  house,  is  a  covenant  that  runs  (b)  with  the  land. 

2.  If  the  covenant  relates  to  a  thing  not  in  esse  at  the  time  of  the 
demise,  but  to  be  done  upon  the  thing  demised,  as  a  covenant  to 
build  a  new  wall  upon  the  thing  demised ;  it  shall  bind  the  assignee, 
if  named. 

3.  If  the  covenant  relates  to  a  thing  merely  collateral  to  and  not 
in  any  respect  concerning  the  thing  demised  (c),  as  a  covenant  to 
build  a  house  on  the  land  of  the  lessor  which  is  not  parcel  of  the 
demise ;  or  to  pay  any  collateral  sum  to  the  lessor,  or  to  a 
stranger  (d) ;  the  assignee,  though  named,  is  not  bound  by  such 
covenant ;  because  the  thing  covenanted  to  be  done,  is  merely  col- 
lateral, and  not  in  any  respect  touching  or  concerning  the  thing 
demised  (32).  In  order  to  bind  the  assignee,  even  though  name^ 
it  is  essentially  necessary,  that  the  thing  covenanted  to  be  done,  or 
not  to  be  done,  should  directly  affect  the  nature,  quality,  or  value 
of  the  thing  demised,  or  the  mode  of  occupying  it :  Hence,  where 
in  a  lease  of  land  (e),  with  liberty  to  make  a  water-course,  and 
erect  a  mill,  the  lessee  covenanted  for  himself  and  his  assigns,  not 
to  hire  persons  to  work  in  the  mill,  who  were  settled  in  other 
parishes,  without  a  certificate  of  their  settlement ;  it  was  holden, 
that  this  covenant  was  not  binding  on  the  assignee  of  the  term : 
because  the  state  of  the  thing  demised  would  be  the  same  at  the 
end  of  the  term,  whether  the  parish  were  more  or  less  burdened 
with  poor ;  and  although  the  value  of  the  reversion  would  not  be  so 
ffreat  if  the  poor's  rate  were  increased,  yet  that  burden  would  be 
mcreased  by  a  collateral  circumstance :  and  the  work  to  be  done 
being  the  same,  whether  it  were  done  by  workmen  from  one  parish 
or  another,  could  not  affect  the  mode  of  occupation. 

4.  If  a  covenant  relates  to  personal  goods  (/),  as  on  a  demise  of 
sheep  for  a  certain  time,  if  the  lessee  covenants  for  himself  and  his 
assigns  to  re-deliver  the  sheep  at  the  end  of  the  time,  and  the 
lessee  assign  the  sheep  over,  this  covenant  (33)  will  not  bind  the 

(H)  Jourddin  v.  WiUon,  4  B.  &  A.  266.  (c)  Mayar/tf  CongMon  v.  Pattum,  10 

Sc)  Speneer^M  cue,  2nd  Uesolution.  East,  130,  recognized  in  Ba»ttrby  v.  fiomji- 

d)  Mayho   y.    Buekkurti,   Cro.   Jac.  ton,  1  Cro.  &  9. 118.    See  6  Bingh.  1 70. 

438.  (/)  Sp«iie«r*«  case,  3rd  Resolation. 

(32)  It  is  a  substantive,  independent  agreement,  not  quoditm  mode,  but 
nmiio  modo  annexed  or  appurtenant  to  the  thing  leased.  Per  Wilmot, 
C.  J.,  deUvering  the  opinion  of  the  court  in  Bally  v.  Welle,  Wilmot,  345. 
See  this  doctrine  discussed  by  Tindal,  C.  J.,  in  Flight  v.  Gloeeop,  2  Bingh. 
N.  C.  131. 

(33)  "  The  covenant  in  this  case  is  not  collateral,  but  the  parties,  that 
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assignee,  though  namedf  becwise  there  is  not  any  privity.  In  the 
case  of  realty  there  subsists  a  privity  between  the  lessor  and  the 
lessee,  and  his  assigns,  in  respect  of  the  reversion ;  but  in  the  case 
of  a  lease  of  personal  goods,  there  is  not  any  reversion,  but  merely 
a  chose  in  action  in  the  personalty,  which  cannot  bind  any  but  the 
covenantor,  or  his  personal  representative  (34).  A  lessee  of  tithes 
covenanted  for  himself  ($r),  his  executors,  administrators, and  assigns, 
not  to  let  any  of  the  farmers  occupying  the  estate  out  of  which  the 
tithes  arose,  have  any  part  of  the  tithes  without  the  consent  of  the 
lessor ;  and  further  covenanted  for  himself  and  his  assigns  to  find 
and  allow  to  the  lessor  sufficient  wheat  straw  for  thatching  any  of 
the  buildings  then  in  lessor^s  occupation ;  the  leasee  assigned  to  the 
defendant,  who  suffered  several  of  the  farmers  to  retain  part  of  the 
tithes  without  the  lessor's  consent.  An  action  having  been  brongfat 
against  the  defendant  for  this  breach  of  the  covenant,  and  a  yerdiot 
for  the  plaintiff,  it  was  moved,  in  arrest  of  jvdgment,  that  the'aetioii 
would  not  lie  against  the  defendant,  inasmuch  as  the  covenant  was 
merely  personal  and  coUateral,  binding  the  lessee  only ;  that  tithes 
were  mcorporeal,  lying  in  grant,  and  which  therefore  would  not  ear 
dure  such  an  annexation  of  covenant.  But  the  court  were  of 
opinion,  that  there  was  not  any  difference  between  land  and  tithes 
as  to  the  annexation  of  covenants ;  that  this  covenant  was  not  a 
mere  colkteral  covenant,  but  related  to  tiie  thing  demised^  mate- 
rially and  essentially  tending  to  preserve  it,  and  as  such,  obligatoiy 
on  the  assignee  being  named,  and  there  being  a  privity  in  respect  of 
the  reversioner,  the  lessor.  So  where  a  lease  contained  a  demise  of 
all  mines  and  minerals  then  opened  or  discovered,  or  which  migfat 
during  the  term  be  opened  or  discovered,  in  or  under  certain  moocB 
or  waste  lands,  and  also  all  smelting  mills  then  standing  upon  tiie 
lands,  with  full  liberty  to  sink  shafts  there,  and  to  build  mereon  ai^ 
milk  or  other  buildings  requisite  for  working  the  mines ;  the  lessor 
afterwards  granted  his  reversion  to  A.,  who  by  will  devised  tiie 

(jSi)  B0U9  ▼.  Welltj  M.  10  Geo.  III.  C.  B. ;  3  Wils.  25  $  Wilmot,  341, 8.  C. 


is,  the  lessor  and  assignee,  are  total  strangers  to  each  other,  without  any 
line  or  thread  to  unite  and  tie  them  together,  and  to  constitute  that  privity, 
which  must  subsist  between  debtor  and  creditor  to  support  an  actkm.** 
Wiimoe,  C.  J.,  in  Bally  v.  JFelU,  Wilmot,  345. 


f> 


(34)  **  To  carry  the  lien  of  a  personal  obligation  over  to  an  assignee, 
and  to  make  him  the  object  of  an  action  at  the  suit  of  a  person  with  whom 
he  did  not  originally  contract,  he  muat  in  all  cases  he  named,  and  there 
must  also  be  a  privity  between  the  assignee  and  the  person  to  whom  he 
becomes  engaged ;  and  the  covenant  must  respect  the  thing  leased.  Hr 
chose  in  action,  which  of  itself  is  not  assignable,  loses  that  properhr  under 
those  drcninstances,  and  in  a  waiting  dependent  state  follows  itsprmdpal ; 
and  assignees  of  leases  become  liable  to  assignees  of  reversions,  and  tke 
mrsdr^^et  Wilmot,  C.  J^  i6.  345. 
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to  the  plaintifis;  it  was  holden  (A),  that  the  covenant  to 
build  the  new  smelting  mill  (which  was  implied  from  the  language 
0f  the  deed)  tended  to  the  support  and  maintenance  of  the  thii^ 
demised,  and  that  the  assignee  of  the  reversion  might  therefore  sue 
upon  it. 

Covenant  by  lessee  against  the  assignees  of  lessor  (t).  The  lessee 
covenanted  to  leave  all  the  trees  he  should  plant  during  the  term. 
The  lessor  covenanted  for  himself,  his  executors,  and  administrators, 
to  pay  for  the  trees  at  a  fair  valuation,  by  two  persons  to  be  named 
by  each  party,  their  executors,  administrators,  or  assigns.  The 
term  expired.  The  defendants,  assignees  of  lessor,  refused  to  name 
an  arbitrator,  which  was  the  breach  assigned.  On  general  demurrer 
to  the  declaration,  after  argument,  and  time  ta^en  to  consider, 
Lord  Mansfield^  C.  J.,  delivered  the  opinion  of  the  court,  that  the 
covenant  to  refer  to  arbitration  did  not  run  with  the  land ;  and 
therefore  the  assignees  were  not  bound  by  it,  on  the  authority  of 
Spencer's  case,  the  assignees  not  being  named.  So  where  a  term 
is  granted  as  a  security  for  money  lent  on  mortgage,  the  covenant 
in  the  indenture  of  mortgage  to  pay  the  money  on  a  given  day,  is  a 
personal  and  a  collateral  covenant  not  running  with  the  land  (A). 
Where  lands  are  conveyed  by  A.  to  B.  (2),  in  fee,  to  the  use  of  such 
person  as  C.  shall  appoint,  and  C.  covenants  for  himself  and  his 
assigns  to  pay  to  A.  a  fee  fisurm  rent  for  the  lands,  and  afterwards 
C.,m  puiBuanoe  of  his  power,  makes  an  appointment  to  D. ;  D.  the 
appointee  cannot  be  sued  on  the  covenant  as  the  assignee  of  C. ;  for 
the  appointee  has  not  the  estate  of  C,  but  is  in  by  the  original  con- 
veyance. A  covenant  which  runs  with  the  land  (m),  e.  g,  a  covenant 
to  r^Miir,  is  divisible;  and  will  bind  the  assignee  of  parcel  of  the 
estate  demised,  quoad  the  repairs  of  such  parcel.  So  where  cove- 
nant was  brought  fa^  the  lessor  against  the  assignee  of  the  lessee  for 
the  non-payment  of  a  year's  rent  (n).  Defendant,  as  to  the  rent  (a) 
for  half  the  vear,  pleaded  an  eviction  during  that  time  of  a  moiety 
of  the  premises  by  title  paramount.  On  demurrer,  the  question 
was,  whether  the  rent  was  apportionable ;  it  was  holden,  that  iiie 
condition  of  the  assignee  was  different  from  that  of  the  lessee  wbo 
was  chargeable  on  the  privity  of  contract,  for  the  assignee  was 
chargeable  on  the  privity  of  the  estate,  and  in  respect  of  the  land; 
hence  the  rent  in  question  was  apportionable ;  on  the  same  princtpie 
as  the  rent  of  the  leasee  or  assignee  would  have  been  in  an  action  of 
debt  or  replevin. 


(h)  Bampwm  and  anoiktr  ▼.  Eaghrby, 
9  B.  &  C.  505.  Judgment  affirmed  on 
error,  6  Bingli.  644.  See  alao  Carr  y. 
RoUrtt,  6  B.  ft  Ad.  78. 

(<)  drtjf  Y.  Cutkb€fi9on  amd  amoiktr, 
Amiffmeet  qf  MilU,  T.  26  Geo.  III.  B.  R. 
IISS.  and  4  Dong.  361. 

[k)  Canham  y.  Riut,  2  Moore,  164. 

[/)  Roaek  Y.  Wadham,  6  East,  289, 
in  Dot  d.  WigM  y.  Jvmm,  10  B.  ft 
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(m)  Congham  y.  iOn^,  1  RoL  Abr.  622 
Sir  WilUam  Jones,  245,  8.  C. ;  Cro.  Car. 
221,  8,  C,  reoognized  by  the  eonrt  in  8$§' 
MMOU  Y.  Lombard,  2  Bast's  R.  680. 

(m)  Stevmmn  y.  Lombard,  B.  B.  T.  42 
Geo.  III.  2  East's  R.  676. 

(o)  This  ought  to  have  been  pleaded  to 
a  mdeiy  of  the  rent  for  half  a  year. 
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Where  the  lessee  of  a  public-house  coYenanted  for  himself,  his 
executors,  and  assigns,  with  his  lessors  (brewers,)  to  take  all  his 
beer  of  them  or  their  successors  in  their  said  trade ;  and  the  lessors 
sold  their  trade  and  the  public-house,  with  other  premises,  to  third 
persons,  who  removed  the  plant,  &c.  to  a  distance  of  two  miles,  and 
there  carried  on  the  business  of  brewers ;  it  was  holden(/>),  that 
the  trade  of  the  lessors  was  thereby  determined ;  and  that  their 
assignee  could  not  take  advantage  of  the  covenant,  on  the  assignee 
of  the  lessee  purchasing  beer  from  another  brewer. 

Assignee  of  the  term  is  not  answerable  for  the  breach  of  such 
covenants  as  were  broken  by  lessee  before  he  became  assignee  (q\ 
e,  g.  as  where  lessee  covenanted  to  rebuild  within  such  a  time,  and 
failed  to  do  so,  and  then  afVer  the  expiration  of  the  time,  assigned. 
Neither  is  he  answerable  for  such  breaches  of  covenant  as  are  com- 
mitted after  he  has  assigned  over  the  thing  demised  (r),  for  if  an 
action  be  brought  against  him  charging  him  with  such  breaches,  he 
may  plead,  that  before  the  breach  was  incurred,  he  assigned  all  his 
estate  and  interest  in  the  thing  demised  to  J.  S.  (35),  and  this  will 
be  a  good  discharge ;  and  it  is  observable  that  in  such  plea,  it  is  not 
necessary  to  allege  that  the  lessor  had  notice  of  such  assignment  (<). 

{p)  J)0€d.  Cahert  t.RM,  10  B.ftC.  (r)  CkmHeeOor  t. PooU,  Dong.  764. 

849.  («)  PUeher  ▼.  3>yMy,  Stlk.  81 ;  4  Mod. 

(q)  Or€§eoiY.Or9em,StlJk.l^iCkwreh-  71;  2  Vent.  228;  Garth.  177,  8.  C,  bj 

wmrdemi  of  8i,  Saviom^M  ▼.  SmUk^  3  Burr,  name  of  Tlwqf  ▼.  Piteker,  3  Ler.  295 ;  I 

1271 ;  1  Bl.  R.  351,  8.  C.  Show.  340,  8.  C. 


(35)  An  assignment  to  a  beggar  or  a  person  leaving  the  kingdom,  pro- 
vided the  assignment  be  executed  before  his  departure,  ia  good,  nor  will 
such  assignment  be  considered  as  fraudulent,  although  the  assignee  never 
takes  possession,  Taylor  v.  Shuwi,  1  Bos.  &  Pul.  21.  See  aho  Lekeim 
V.  Nash,  Str.  1221,  and  OdeU  v.  JFake,  3  Campb.  394.  A  fraudnlent 
assignment  is  as  no  assignment  at  all.  In  that  case,  both  at  law  and  in 
equity,  the  act  is  altogether  void.  But  it  is  a  mistake  to  call  an  assign- 
ment to  a  beggar  a  fraudulent  assignment.  If  a  party  assign  nominaUy, 
only,  retaining  the  beneficial  possession  all  the  time,  it  is  fraudulent 
because,  whilst  he  assumes  to  do  one  thing,  he  really  does  another.  He 
retains  the  benefit,  and  by  a  false  act  endeavours  to  get  rid  of  the  burthen. 
But  if  he  assies  really,  getting  rid  of  the  burthen,  and  giving  up  really  the 
benefit  also  (if  any)  to  his  assignee,  it  is  not  a  fraudulent  act.  His  motrre 
for  parting  with  it,  or  the  other *s  motive  for  receiving  it,  are  not  enou^ 
to  make  it  fraudulent,  if  the  act  done  be  a  real  act,  intended  really  to  ope- 
rate as  it  appears  to  do.  Per  Alderwn,  B.,  in  Fa^g  v.  Dobie,  3  Y.  &  C. 
103.  See  also  the  remarks  of  Lord  Cottenhamy  C,  on  the  right  of  an 
assignee  to  relieve  himself  from  the  obligations  of  a  lease,  in  Rowley  v. 
Adams,  4  M.  &  Cr.  534.  An  assignment  to  a  feme  covert,  where  husband 
has  not  refused  his  assent,  is  sufficient ;  for  a  feme  covert  is  of  capacity  to 
purchase  of  others  without  the  consent  of  her  husband ;  and  though  he 
may  disagree  and  divest  the  estate,  yet  if  he  neither  agree  nor  disagree^ 
the  purchase  is  good.     Bamfather  v.  Jordan,  Doug.  451. 
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An  assignee  cannot  {t)y  by  assigning  before  action  brought,  defeat 
an  action  for  breaches  of  covenant  running  with  the  land,  and  incur- 
red in  his  time,  the  right  of  action  being  complete,  and  vested  before 
the  assignment. 

The  lessee,  by  deed-poll,  assigned  his  interest  in  the  demised  pre- 
mises to  A.,  subject  to  the  payment  of  the  rent,  and  performance  of 
the  covenants  contained  in  the  lease.  A.  took  possession,  and  oc- 
cupied under  this  assignment,  and,  before  the  expiration  of  the  term, 
assigned  to  a  third  person.  The  lessor  sued  the  lessee  for  breaches 
of  covenant  committed  during  the  time  that  A.  continued  assignee, 
and  recovered  damages;  it  was  holden(u),  that  the  lessee  might 
maintain  an  action  founded  in  tort  against  A.,  for  having  neglected 
to  perform  the  covenants  during  the  time  he  continued  assignee, 
whereby  the  lessee  sustained  damage.  This  case  proceeded  upon 
the  ground  that,  during  the  continuance  of  the  interest  of  the  assig- 
nee, there  is  a  duty  on  his  part  to  pay  the  rent  and  perform  the 
covenants  (or). 

From  the  form  of  the  foregoing  plea,  it  may  be  collected,  that  an 
assignee,  in  order  to  exonerate  himself  from  his  liability  under  the 
covenants  in  a  lease,  must  convey  all  (36)  his  estate  and  interest  in 

(0  Harley  v.  Kinff,  2  Cr.  M.  &  R.  18.  (jc)  Per  Daman,  C.  J.,  in  Wbheridge 

(«)  Burnett  v.  Lyneh,  5  B.  &  C.  589  ;  v.  Steward,  3  Tyr.  653 ;  see  Walker  ▼. 
8  D.  &  Ry.  368.  Hattm,  10  M.  &  W.  249. 


(36)  In  Eaton  v.  Jacques,  Doug.  454,  it  was  holden,  that  an  assi^ment 
by  way  of  mortgage,  was  not  an  assignment  of  all  the  estate  and  interest 
of  the  assignor,  so  as  to  make  the  mortgagee,  who  had  never  taken  posses- 
sion,  chargeable  in  debt  for  rent  arrear ;  although  the  mortgage  had  been 
forfeited  before  such  rent  became  due ;  BuUer,  J.,  observing,  *'  That  he 
had  looked  into  the  precedents,  and  they  always  alleged,  '  by  virtue  whereof 
the  assignee  entered  and  was  possessed.' "  Having  stated  this  decision,  it 
will  be  proper  to  remark,  that  Kenyon,  C.  J.,  twice  expressed  his  disappro- 
bation of  it ;  1st,  in  Westerdell  v.  Balsy  7  T.  R.  312  ;  "As  to  the  cases 
respecting  the  mortgagee,  whether  in  or  out  of  possession,  he  is  the  legal 
owner,  and  must  be  so  considered  in  a  court  of  law,  notwithstanding  he  is 
subject  to  equitable  interests.  It  is  said  in  one  of  the  cases,*  that  a  mort- 
gagee is  only  liable  when  in  possession,  and  what  proves  this  point  is,  that 
u  charging  the  mortgagee,  it  is  necessary  to  state  in  pleading  that  he  en- 
tered and  was  possessed;  but,  with  great  deference  to  the  learned  judge 
who  gave  that  reason,  I  doubt  it ;  I  consider  these  as  mere  formal  words." 
2ndiy,  in  Stone  v.  Evans,  Middlesex  Sittings,  T.  39  Geo.  III.  cited  in  7 
East,  341,  and  reported  in  WoodfalFs  Landlord  and  Tenant,  2nd  edit, 
p.  1 13,  and  Abbott,  p.  20,  Gibbs  having  cited  Eaton  v.  Jacgues,  Lord 
Kenyon  said,  he  could  not  subscribe  to  the  doctrine  laid  down  in  that  case ; 
that  the  defendant,  who  was  assignee  of  a  term  by  way  of  mortgage,  was 
liable  to  the  covenants  in  the  lease,  not  on  the  ground  of  possession,  but 

*  Eaton  ▼.  Jaequee,  had  been  cited  in  argument. 
VOL.   I.  2  L 
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the  thing  demised.  If  the  convejaiice  falls  short  of  this,  it  will  not 
amount  to  an  assignment,  so  as  to  dischar^  the  assignee  from  his 
liability.  In  a  plea  of  this  kind^  it  is  ususl  to  aver  the  entry  and 
possession  of  the  person  to  whom  the  defendant  assigned  the  pre- 
mises ;  but  such  averment  is  not  traversable  (y)  (37). 

It  is  to  be  observed,  that  assignees  of  a  bankrupt  lessee  are  not 
liable  for  rent  arrear,  where  they  have  not  taken  poaseasion  of  thii^ 
demised  (j^).  Neither  are  they  bound  to  take  possession  of  a  dam^ 
nosa  h(Bredita9^  that  is,  property  of  the  bankrupt,  which,  so  far  from 
being  valuable,  would  be  a  charge  to  the  creditors.  The  assignees 
may  take  to  the  bankrupt's  property  or  not,  according  as  it  is  or  is 
not  beneficial  to  the  creditors ;  and  consequently  they  may  do  such 

Krevious  acts  as  are  necessary  to  ascertain  whether  the  property  be 
eneficial  or  not,  before  they  take  to  it.  Hence,  where  defendants, 
assignees  of  a  bankrupt  lessee,  advertised  the  lease  for  sale  by  auc- 
tion, in  which  advertisement  they  did  not  state  that  the  premises 
belonged  to  them,  nor  for  or  by  whom  they  were  to  be  sold,  but  onty 
generally  that  there  was  a  saleable  term,  and  no  bidder  offisring, 
they  declined  interfering  any  further  with  the  property ;  and  it  did 
not  iq>pear  that  they  had  ever  taken  possession,  either  actually  or 
by  receiving  or  paymg  any  rent ;  it  was  holden,  that  there  was 
not  sufficient  evidence  to  fix  upon  the  defendants  the  characters  of 
assignees  of  the  bankrupt's  term,  so  as  to  render  them  responsible 
for  the  performance  of  the  covenants  in  his  lease.  Turner  v. 
Richardson^  7  East,  335.  Some  assent  of  the  assignees  of  a 
bankrupt  to  tlie  assignment  to  them,  of  the  premises,  is  necessary, 
in  order  to  charge  them  with  the  bankrupt'^s  covenants.  Adm. 
S.  C  Until  some  act  is  done  to  manifest  the  assent  of  the 
assignees,  the  term  remains  in  the  bankrupt,  and  he  is  liable  to  the 
payment  of  the  rent  accruing  due  subsequent  to  the  bankruptcy. 


(y) 


Walker  ▼.  JZcatm,  Dong.  461,  n.  JBofOf^/,  Peake'a  N.  P.  C  238 ;  1  Eap. 

Per  Kenyan,  C.  J.,  in  BonrdUlon  ▼.      N.  P.  C.  233. 
BaltfM  and  otken,  AMtigneat  qf  Beli,  a 


as  assignee ;  his  liability  was  not  limited  bv  his  possession ;  so  long  as  he 
had  the  le^  estate,  so  long  he  oontinued  liable.  If  he  had  wished  to 
avoid  that  lialnlit^,  he  should  have  taken  an  under-lease.  See  also  WU- 
Uam9  V.  BoMnquet,  1  Brod.  &  Bingh.  238,  where  Batom  v.  Jacques  was 
considered,  by  a  great  majority  of  judges,  as  not  having  been  rightly  de- 
cided ;  and  it  was  holden,  that  where  a  party  takes  an  assignment  of  a 
lease  by  way  of  mortgage  as  a  security  for  money  lent,  the  whole  interest 
passes  to  hun,  and  he  becomes  liable  on  the  covenant  for  payment  of  roit, 
although  he  has  never  occupied  or  become  possessed  in  fiu^t :  and  see 
Burton  v.  Barekty,  7  Bingh.  745. 

(37)  See  Lord  KenymCs  opinion  as  to  this  averment  in  the  preceding 
note. 
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Ccptkmd  y.  Stephm^  1  B.  &  A.  593.     But  see  6  Geo.  IV.  c  16, 
8.  75,  ani€,  p.  496 ;  and  Briggs  v.  Swory,  8  M.  &  W.  729, 

The  assignees  of  a  bankrupt  having  allowed  his  effects  to  remain 
upon  the  premises  nearly  a  year  after  the  bankruptcy,  in  order  to 
prevent  a  distress,  paid  the  arrears  of  rent  then  due^  at  the  same 
time  intimating  to  the  landlord  that  they  did  not  mean  to  take  to  the 
lease  unless  it  could  be  advantageously  disposed  of;  the  effects  were 
soon  after  sold,  and  removed  from  the  premises ;  the  lease  was  at 
the  same  time  put  up  to  sale  by  order  of  the  assignees,  but  there 
were  not  any  bidders  for  it ;  they  omitted  to  return  the  key  to  the 
landlord  for  nearly  four  months  after:  however,  they  were  not 
asked  for  it,  and  they  did  not  otherwise  make  use  of  the  premises : 
Lord  Ellenhiyrough  held,  that  they  were  not  liable  to  the  landlord 
as  assignees  of  the  lease ;  for  the  mere  omission  to  send  the  key  was 
not  tantamount  to  entering  and  taking  possession.  Wheeler  v. 
Sramak,  3  Campb.  340.  But  if  they  put  up  a  lease  to  sale,  and 
accept  a  deposit  from  the  purchaser,  they  are  liable,  unless  they 
show  the  contract  rescinded.  Hastings  v.  Wilson,  Holt.  290 ;  and 
see  Thomas  v.  Pemberton^  7  Taunt.  206;  Welch  v.  Myer^  4  Campb. 
968.  But  a  release  of  an  under-tenant  has  been  held  not  to  fix 
them.  Hill  v.  Dobie,  8  Taunt.  325.  Where  the  assignees  of  a 
bankrupt  entered  and  kept  possession  of  his  leasehold  property  for- 
three  months ;  it  was  holden,  that  they  were  diargeable  with  the 
covenants  in  the  lease,  although  the  bankrupt's  ^fects  were  upon 
the  premises  during  that  period,  and  the  assignees  immediately  after 
the  sale  delivered  up  the  key.  Hcmsan  v.  Stevenson,  1  B.  &  A. 
303.  [If  assignees  take  possession  with  a  view  to  a  beneficial 
oecapation,  they  are  liable  upon  a  tenancy  from  year  to  year,  until 
it  is  terminated,  the  same  as  upon  a  lease.  AnssU  v.  Bobson, 
S  Cr.  &  J.  610.]     But  see  the  stat.  ante,  p.  496. 

That  the  whole  interest  in  the  original  lease  must  be  conveved, 
in  order  to  make  a  person  chargeable  as  assignee,  will  appear  irom 
the  following  cases  : 

Lessee  for  lives,  of  a  messuage  (a),  under  a  covenant  to  keep  the 
same  in  repair  during  the  term,  and  at  the  end  of  the  term  to 
deliver  it  up  so  repaired,  by  indenture  '^  granted  and  assigned  all 
his  estate  and  interest  therein  to  A.  and  his  executors,  habendum, 
to  A.  and  his  executors,  for  ninety-nine  years,  if  cestui  que  vie 
should  so  lona  live,  in  as  large,  ample,  and  beneficial  way  as  the 
grantor,  his  heirs^  &c.,  hdd  the  same,  paying  a  certain  rent  to 
the  reversioner."  On  the  expiration  of  the  lives,  the  reversioner 
brought  covenant  against  the  executors  of  A.,  for  not  yielding  up 
the  messuage  in  repair.  It  was  alleged  in  the  declaration,  that  all 
the  estate  and  interest  of  the  lessee  for  life  vested  in  A.  b^  assign- 
ment.    This  was  denied  by  defendant's  plea.     A  case  havmg  been 

(a)  S,  f^Derhy  v.  T^lor,  1  East's  R.  602. 

2l  2 
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reserved  and  argued,  the  court  directed  the  postea  to  be  delivered 
to  the  defendants ;  Lord  Kenyan^  C.  J.,  observing,  that  there 
were  not  any  words  in  the  inclenture,  by  which  the  freehold,  of 
which  the  original  lessee  was  seised,  was  conveyed  to  the  testator 
of  the  defendants :  that  the  conveyance  of  all  the  grantor's  estate 
and  interest  to  a  man  and  his  executors,  for  years,  could  not 
convey  a  freehold  ;  that  such  words  meant  only  their  interest^  &c. 
in  the  legal  estate  thereby  granted ;  and  that  the  court  could  not 

Sive  those  words  a  larger  operation  than  the  parties  themselves  had 
eclared  they  should  have.  So  the  devisee  of  an  equitable  estate 
is  not  liable  as  assignee  (&).  So  where  in  covenant  for  rent 
arrear  (c),  brought  against  the  defendant  as  assignee  of  J.  S.,  it 
appeared  in  evidence,  that  by  the  deed,  under  which  the  defendant 
held,  the  premises  were  conveyed  to  him  by  J.  S.,  for  a  day  or  some 
days  less  than  the  original  term ;  the  coiu*t  were  of  opinion,  that 
the  action  could  not  be  maintained,  the  defendant  being  an  under- 
lessee,  and  not  an  assignee  of  the  whole  term. 

But  where  a  lessee  for  years  granted  the  whole  of  the  term  to 
J.  S.  (<f);  it  was  holden,  that  J.  S.  might  maintain  an  action  as 
assignee  of  the  term  against  the  lessor  for  a  breach  of  covenant ; 
although  in  the  deed  of  assignment,  the  rent  was  reserved  to  the 
lessee,  with  a  power  of  re-entry  in  case  of  non-payment,  and 
although  new  covenants  were  introduced  into  that  deed.  With 
respect  to  declaring  against  an  assignee,  it  is  t-o  be  observed,  that 
it  is  not  incumbent  on  the  lessor  to  set  forth  mesne  assignments. 
It  is  sufficient  to  state,  generally,  that  all  the  estate,  &c.(e),  of  the 
lessee  vested  in  the  defendant  by  assignment ;  for  it  cannot  be 
presumed  that  the  lessor  is  acquainted  with  the  particulars  of  the 
assignee's  title.  A.  demised  to  B.  for  a  term  of  years,  and  B., 
after  covenanting  for  payment  of  rent,  covenanted  for  himself,  his 
executors,  and  assigns,  that  neither  he,  nor  his  executors,  or 
administrators,  would  assign  without  the  consent  of  A.  The  term 
vested  by  assignment  in  C,  who,  upon  being  sued  for  non-payment 
of  rent,  pleaded,  that  before  the  rent  became  due,  he  had  assigned 
to  D.  A.  replied  the  covenant  not  to  assign ;  but  the  replication 
was  holden  (/)  bad  on  demurrer,  on  the  ground  that  the  assignment 
itself  was  not  void  (although  a  breach  of  covenant),  and  as  soon 
as  C.  ceased  to  be  assignee,  his  obligation  to  perform  the  covenant 
was  at  an  end. 


(b)  The  Ma^or,  Sfc.  qf  CarlUle,  t.  Bfa-  {d)  Palmer  v.  Edwarde,  Dong.  186,  n. 

re  and  Tyeom,  8  East,  487.  le)  Pitt  v.  Rueeell,  3  LeT.  19. 

(e)  Hofford  v.  Hatch,  Doug.  183.  (/)  Paul  ▼.  Nttree,  8  B.  &  C.  486. 
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VII.  Of  the  DeclaratioTij  p.  517;  Breach^  p.  520;  Dependent  Cove- 
nants and  Conditions  precedent^  p.  522 ;  Concurrent  Cove- 
nants^ p.  527  ;  Mutual  and  Independent  Covenants^p.  528. 

Venue. — As  this  action  is  more  frequently  brought  for  breaches 
of  covenants  contained  in  leases,  than  on  any  other  kind  of  cove- 
nants, the  following  table  may  be  useful,  in  which  the  reader  will 
see,  at  one  view,  in  what  cases  such  action  is  transitory,  and  in  what 
local.  The  principle  on  which  the  table  is  framed  is  this ;  where 
the  action  is  founded  on  privity  of  contract,  it  is  transitory,  and  the 
venue  may  be  laid  in  any  county ;  but  where  the  action  is  founded 
upon  privity  of  estate  only,  it  is  local,  and  the  venue  must  be  laid 
in  the  county  where  the  estate  lies.  In  the  third  and  fourth  cases 
in  the  table,  the  privity  of  contract  is  transferred  by  the  operation 
of  the  Stat.  32  Hen.  VIII.  c.  34. 

TRANSITORY. 

1.  Lessor  v.  Lessee. 

2.  Lessee  v.  Lessor. 

8.  Assignee  of  Reversion  v.  Lessee ;  stat.  32  Hen.  VIII.  c.  34  ; 
Thurshy  v.  Plant,  1  Saund.  237. 

4.  Lessee  v»  Assignee  of  Reversion ;  stat.  32  Hen.  VIII.  c.  34. 

LOCAL. 

5.  Lessor  v.  Assignee  of  Lessee ;  Stevenson  v.  Lambardy  2  East, 

576. 

6.  Assignee  of  Lessee  v.  Lessor.     N.  If  the  locality  does  not 

appear  on  declaration,  and  no  issue  is  raised  on  it,  the  de- 
fendant is  not  entitled  to  a  nonsuit,  by  reason  of  the  venue 
being  laid  in  a  wrong  county.  Boyes  v.  Hewetson,  2  Bingh. 
N.  C.  575. 

7.  Assignee  of  Reversion  v.  Assignee   of  Lessee;    Barker  v. 

Darner,  Carth.  182  ;  Salk.  80. 

8.  Assignee  of  Lessee  r.  Assignee  of  Reversion. 

The  circumstance  of  rent  being  made  payable  in  a  different  county 
from  that  in  which  the  lands  He,  will  not  affect  the  locality  of  an 
action  of  covenant  for  non-payment  of  such  rent(jr).  Where, 
however,  the  action  is  local  (A),  although  it  be  brought  and  tried 
in  a  wrong  county,  yet  the  defect  will  be  aided  after  verdict,  by 
stat.  16  &  17  Car.  II.  c.  8.  And  by  stat.  3  &  4  Will.  IV.  c.  42, 
8.  22,  reciting,  that  unnecessary  delay  and  expense  is  sometimes 
occasioned  by  the  trial  of  local  actions  in  the  county  where  the 

(p)  Barktr  ▼.  Damer,  SaUc.  80.  (h)  Mayor  qf  Undon  v.  CoU,  7  T.  R.  583. 
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cause  of  action  has  arisen,  it  is  enacted,  that  in  any  action  depend- 
ing in  any  of  the  superior  courts,  the  venue  in  which  is  by  htw  local, 
the  court  in  which  such  action  shall  be  depending,  or  any  judge  of 
the  court  may,  on  the  application  of  either  party,  order  the  issue  to 
be  tried,  or  writ  of  inquiry  to  be  executed,  in  any  other  county  or 
place  than  that  in  which  the  venue  is  laid ;  and  for  that  purpose  any 
such  court  or  judge  may  order  a  suggestion  to  be  ent^^  on  the 
record,  that  the  trial  may  be  more  conveniently  had  or  writ  <tf 
inquiry  executed,  in  the  county  or  place  where  the  same  is  ordered 
to  take  place. 

It  must  appear  on  the  face  of  the  declaration  (t),  that  def<radaat 
covenanted  hy  deed;  for  where  plaintiff  declared  that  defendant 
per  quoddam  scriptum  suum  factum  apud  Westminster  concessit^  ^c, 
it  was  holden  bad ;  because  scriptum  did  not  import  a  deed,  and 
factum  being  joined  to  apud  Westminster^  rendered  it  impossible  to 
be  taken  as  a  substantive.  As  this  action  is  brought  on  a  deed  (t), 
with  the  execution  of  which  defendant  is  charged,  plaintiff  must 
make  a  profert  of  the  deed  in  the  declaration,  and  bring  the  deed 
into  court,  in  order  that  the  court  may  see  whether  it  be  executed 
according  to  law.  Profert  being  made,  defendant  is  entitled  to 
crave  oyer,  and  the  court  cannot  then  dispense  with  oyer,  although 
plaintiff  make  an  affidavit,  that  he  has  searched  for  the  deed,  and 
cannot  find  it  any  where  (38).  It  is  a  general  rule  however,  that  a 
party  is  not  required  to  make  profert  of  an  instrument  to  iJie  pos- 
session of  which  he  is  not  entitled  (/). 

(t)  MfMre  Y.  /(EMMi,  Sir.  814.     See  alio  (/)  DangerfUld  v.  TlkomM,  9  A.  ft  E. 

Sauikwel  v.  Bratvn,  Cro.  Eliz.  571.  292 ;  1  P.  ft  D.  287,  reoognued  in  Bam 

{k)  Thoretby  v,  farrow,  B.  R.  E.  16  t.  Cooper,  8  M.  ft  W.  751. 
Geo.  II. ;  1  Wils.  16 ;  2  Str.  1186, 8.  C. 

(38)  In  Bead  v.  Brookman,  3  T.  R.  151,  in  a  plea  in  bar  to  an  avowry, 
plaintiff,  instead  of  making  a  profert,  pleaded  that  the  deed  was  lost  by 
time  and  aoddent.  On  special  demurrer,  this  averment  was  holden  goo<^ 
per  Kenyan,  C.  J.,  Ashhurst,  J,,  and  BtUler,  J. — Grose,  J.,  dissentienie  ; 
but,  in  pleading  a  lost  deed,  it  is  necessary  to  set  forth  the  supposed  names 
of  the  parties  to  the  deed  and  the  date.  Hendy  v.  Stephenson,  10  East, 
55.  K  the  deed  has  been  destroyed  by  fire,  it  may  be  so  alleged  as  an 
excuse  for  the  non-production  of  it,  as  in  BouUedge  v.  Btarrdl,  1  H.  Bl. 
254,  where  die  plaintiff  declared  that  by  a  certain  deed-poll  made,  ftc., 
(which  said  deed-poll  was  casually  burnt  and  destroyed  by  the  fire  there- 
inafter mentioned .  But  if  profert  be  made  in  the  declaration,  the  deed 
must  be  produced  ;  for  the  plaintiff,  so  declaring,  will  not  be  permitted  to 
give  evidence  of  the  destruction  of  the  deed,  or  of  its  being  in  the  hands  of 
the  defendant.  Smith  v.  Woodward,  4  East,  585.  An  instrument  set 
out  upon  over  must  be  read  as  forming  part  of  the  declaration,  (or  odier 
pleadmg,)  m  which  profert  has  been  maae  of  soch  instrument.  Askton  v. 
Freeeton,  2  M.  &  Gr.  1 ;  2  Scott's  N.  R.  273.  Trott  v.  Smi^  10  M.  Jb 
W.  463.  But  where  profert  of  a  deed  is  excused  in  a  plea,  and  the  repli- 
cation states  the  indenture  as  a  part  of  itself,  the  indentmre  is  not  then  to 
be  taken  as  part  of  the  plea.     Hyde  v.  Watts,  12  M.  &  W.  254. 
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Every  deed  is  BoppoBed  to  be  executed  the  same  day  that  it  bears 
date  (my.  But  though  the  deed  appear  on  the  face  of  it  to  have 
been  made,  that  is,  written  on  one  day,  yet  if  in  truth  it  were  de- 
liyered  on  a  subsequent  day,  that  may  be  shown  by  averment.  A 
declaration  in  covenant  stated  that  the  deed  was  indented,  made^ 
and  concluded  (n)^  on  a  day  subsequent  to  the  day  on  which  the 
deed  itself  was  stated  on  the  face  of  it  to  have  been  indented^  made, 
and  concluded ;  it  was  holden,  that  such  allegation  was  no  more 
inconsistent  with  the  deed,  than  if  it  had  been  alleged  that  it  was 
sealed  and  delivered  on  a  day  subsequent ;  that  it  was  quite  imma- 
terial when  it  was  indented^  and  equally  so  when  it  was  madie, 
by  which  might  be  understood  when  it  was  written  ;  the  only  ma- 
terial word  was  concluded^  and  a  deed  could  only  be  said  to  be  con^ 
eluded  when  it  was  delivered.  The  time  of  dehvering  was  the  im- 
portant time  when  it  took  effect  as  a  deed :  and  from  the  preceding 
case  of  Stone  v.  Bale^  it  appeared  that  the  delivery  might  be  after 
the  date.  In  framing  the  declaration,  it  is  not  necessary  to  set 
forth  the  provisions  of  the  deed  in  letters  and  words.  It  will  be 
sufficient  to  state  the  substance  and  legal  effect.  Neither  is  it 
necessary  to  set  forth  all  the  provisions  of  the  deed ;  stating  such 
parts  as  are  necessary  to  entitle  the  plaintiff  to  recover  will  be  suf- 
ficient (39).  Hence  in  covenant  on  a  mortgage  deed  (o),  the  court 
were  of  opinion,  that  it  was  sufficient  for  the  plaintiff  to  set  forth  in 
his  declaration,  that  defendant,  by  a  certain  indenture,  had  demised 
certain  premises  therein  mentioned,  (not  specifying  the  premises,) 
subject,  among  other  things,  to  such  a  proviso ;  then  setting  out 
the  substance  of  the  covenant  for  the  payment  of  the  mon^,  and 
breach  for  the  non-payment.  If  the  deed  on  which  plaintiff  declares 
contain  a  proviso (o),  operating  by  way  of  defeasance  of  the  cove- 
nants, the  plaintin  is  not  obliged  to  state  such  proviso  in  his  decla- 
ration ;  if  tne  defendant  means  to  rely  on  it,  it  is  incumbent  on  him 

(m)  8iwM  ▼.  JBoIff,  3  Lev.  348.    See  665. 

alto  OoddartTt  caae,  2  Rep.  4,  b.  (p)  SUtoit  ▼.  BkJte,  1   Lev.  88 ;   T. 

(n)  Haa  Y.  Cazenove,  4  East,  477.  Baym.  65,  8.  C. 
(o)  IhrndoM  y.  Lord  Weymouth^  Cowp. 


(39)  This  rule  ought  to  be  strictly  adhered  to,  as  well  to  prevent  the 
extension  of  the  record  to  an  unreasonable  length,  as  to  avoid  the  danger 
resulting  to  the  party  setting  forth  the  deed,  from  variances  and  formal 
objections.  In  Dmdaas  v.  Lord  Weymouth,  Cowp.  665,  the  court  said, 
they  would  animadvert  upon  any  future  instance  of  putting  parties  to  the 
enormous  expense  of  setdng  out  deeds  at  length,  or  superfluous  parts  of 
them.  And  in  Price  v.  Fletcher,  Cowp.  727,  where  tLe  plaintiff  in  an 
action  for  breach  of  covenant  for  quiet  enjoyment  under  a  lease,  had  set 
out  the  whole  lease  verbatim,  it  was  referred  to  the  master  to  strike  out 
the  superfluous  matter  in  the  declaration  with  costs.  See  1  Williams's 
Saunders,  233,  n.  (2),  where  the  learned  seijeant  has  given  a  concise  form 
of  declaration  in  covenant  for  non-payment  of  rent. 
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to  show  it.  It  is  sufficient  to  say  ^^  whereas  by  a  certain  inden- 
ture, &c.,  it  is  witnessed,  &C.,''''  without  a  direct  affirmation  (^), 
that  by  such  an  indenture  defendant  covenanted.  In  covenant  by 
husband  of  reversioner  in  fee  (r),  he  must  declare  on  a  seisin  in  fee 
in  himself  and  his  wife^  in  right  of  his  wife.  If  he  state  that  he  is 
seised  of  the  reversion  in  his  demesne  as  of  freehold,  it  will  be  bad 
on  special  demurrer. 

Of  the  Breach. — The  breach  assigned  ought  to  be  co-extensive 
with  the  import  and  effect  of  the  covenant ;  but,  where  the  cove- 
nant is  general  (s),  the  breach  may  be  assigned  as  generally  as  the 
covenant ;  and  it  is  sufficient,  if  it  negative  the  words  of  the  cove- 
nant ;  as  where,  on  a  covenant  in  an  indenture  of  lease,  that  de- 
fendant had  full  power  and  lawful  authority  to  demise,  the  breach 
assigned  was^  that  defendant,  at  the  time  of  making  the  said 
indenture,  had  not  full  power  and  lawful  authority  to  demise  the 
premises  according  to  the  form  and  effect  of  the  indenture :  after 
verdict  for  plaintiff,  and  Judgment  in  B.  R.  on  error  in  the  Exche- 
quer Chamber,  it  was  objected,  that  it  was  not  stated  in  the  decla- 
ration, who  had  title  to  the  premises  at  the  time  of  making  the 
indenture ;  but  it  was  resolved,  that  the  assignment  of  the  breach 
was  good;  because  it  had  pursued  the  words  of  the  covenant 
negativi  ;  and  that  it  lay  more  properly  in  the  notice  of  the  lessor 
what  estate  he  himself  had  in  the  land,  than  in  the  lessee,  who  was 
a  stranger  to  it ;  and  therefore  defendant  ought  to  have  shown 
what  estate  he  had  in  the  land  at  the  time  of  the  demise,  whereby 
it  might  have  appeared  to  the  court,  that  he  had  full  power  and 
authority  to  demise.  So  where,  in  covenant  (Oj  the  declaration 
stated  that  plaintiff  by  indenture  let  to  defendant's  testator  a  house 
for  years,  and  the  lessee  covenanted  to  repair  it  well  from  time  to 
time,  during  the  term,  and  at  the  end  of  the  term  to  leave  the 
same  well  repaired ;  and  the  breach  assigned  was,  that  the  lessee 
did  not  leave  it  well  repaired  at  the  end  of  the  term :  an  exception 
was  taken,  because  the  declaration  did  not  show  in  what  point  the 
house  was  not  well  repaired :  but  it  was  overruled  ;  for,  the  breach 
being  according  to  the  covenant,  it  was  sufficient :  but  if  the  de- 
fendant had  pleaded,  that  at  the  end  of  the  term  he  delivered  it  up 
well  repaired,  then  if  the  plaintiff  will  assign  any  breach,  he  ought 
particularly  to  show  in  what  point  it  was  not  well  repaired,  so  as 
the  defendant  might  give  a  particular  answer  thereto.  In  covenant 
by  a  master  against  his  servant  (m),  on  a  covenant  not  to  buy  or  sell 
without  the  master^s  leave,  within  two  years ;  the  breach  assigned 

{q)  Bultnant  v,  Holman,  adjudged  on  106;    Proctor  v.  Bttrdei,  3  Lev.  170; 

error  from  C.  B.  in  B.  R.  T.  17  Jac.  Cro.  3  Mod.  69,  S,  C. ;    Bofcowm  y.  Cook^ 

Jac.  537.  1  Raym.  107 ;  BctwUnM  v.  Vincent,  Garth. 

(r)  Poly  blank  t.  Hawkins,  Dougl.  328.  124. 

(«)  Salmon  v.  Bradthatc,  9   Rep.  60,  (/)  Hancack  v.  Fltld  and  oiAtn,  Bx^ 

b;  Cro.  Jac.  304,  ^S*.  C.    See  also  to  the  cuiort  of  Crouch,  Cro.  Jac.  170,  171. 
same  effect,  Muscot  t.  Ballet,  Cro.  Jac.  (u)  Farrow  v.  Chnalier^    Salk.   139, 

369  ;  Brigttock  v.  Stannion,  Ld.  Raym.  cited  8  East,  84;  8T.  R.  459. 
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was,  that  defendant  had  diversis  diebus  et  vtdbus^  between  Buch  a 
day  and  sueh  a  day,  sold  to  H.,  and  to  several  other  persons  un- 
known, goods  to  the  value  of  100/.  Issue  upon  this,  and,  after  ver- 
dict for  plaintiff,  it  was  moved  in  arrest  of  judgment,  that  the 
breaeh  was  uncertain  as  to  the  times  and  persons ;  Holt^  C.  J., 
said,  that  in  ccivenant  (40)  it  was  sufficient  it  a  general  breach  was 
assigned  ;  and  that  the  breach  in  question  was  certain  enough ;  for 
it  was  so  described,  that  if  another  action  were  brought,  the  defen- 
dant might  plead  a  former  recovery  for  the  same  cause,  and  aver 
this  to  be  the  same  selling.  Goukly  J.,  agreed,  that  the  action 
being  only  for  damages,  it  was  well  enough.  Judgment  for  plaintiff. 
Plaintiff  declared  that  defendant  covenanted  to  allow  plaintiff  2s. 
for  every  quire  of  paper  he  should  copy  (a;),  and  assigned  for  breach, 
that  he  copied  four  quires  and  three  sheets,  for  which  8s.  and  Sd. 
was  due,  which  defendant  had  not  paid.  On  writ  of  error  after 
verdict,  and  judgment  for  plaintiff  in  C.  B.,  it  was  moved,  that 
there  could  not  be  any  apportionment  in  this  case,  for  the  covenant 
was  to  allow  plaintiff  2s.  for  copying  a  quire,  but  not  pro  ratd^ 
for  which  cause  the  judgment  was  reversed.  But  it  seems  that  on 
demurrer  this  objection  would  not  avail  the  defendant,  because  in 
that  case  the  plamtiff  miffht  remit  his  claim  for  the  odd  sheets,  and 
enter  up  judCToient  for  the  residue,  in  conformity  to  the  rule  laid 
down  in  IncUdan  v.  Crips,  Salk.  658,  recognized  in  Buckley  v. 
KemyoUy  10  East,  1S9,  and  infra^  that  where  the  sum  demanded 
does  not  depend  on  the  deed  itself,  but  upon  matter  extrinsic,  there 
may  be  a  remittitur ;  because  the  variance  is  not  inconsistent  with 
the  deed.  In  covenant,  the  breach  assigned  was  for  non-payment  of 
rent  on  different  days  (y),  which  amounted  to  a  certain  sum^  and 
the  plaintiff  had  made  a  mistake  in  calculating  the  sum  ;  it  was 
holden  good ;  because  in  this  action  the  whole  shall  be  recovered  in 
damages,  and  the  plaintiff  shall  not  have  damages  according  to  his 
summing,  but  according  to  the  matter.  The  plaintiff  declared  on 
an  indenture  of  demise  for  years  of  certain  coal-mines  (2r),  reserving 
a  fourth  part  of  the  coal  raised,  or  its  value  in  money,  at  the  election 
of  the  lessor ;  but  if  the  fourth  part  fell  short  of  the  annual  value 
of  400/.,  then  reserving  such  additional  rent  as  would  make  up 
that  annual  sum,  to  be  rendered  on  the  first  day  of  every  month 
in  each  year  of  the  term,  by  equal  portions ;  and  that  the  plain- 
tiff elected  to  be  paid  in  money  ;  the  breach  assigned  was  that 
900/.  of  the  rent  reserved  for  two  years  9Jii  three  months  was 
in  arrear.     On  general  demurrer,  it  was  objected  that  the  rent 


%] 


x)  Needier  v.  Oueety  Aleyn,  9.  {z)  Buckley  y.  Kenyan,  10  East,  139. 

Farrer  y.  Snellinff,  1  Roll.  Bep.  335. 


(40)  Secos  in  debt  on  bond  to  perform  covenants,  and  debt  for  a 
penalty  on  a  statute;  there  a  precise  breach  must  be  shown.  Lord 
Baym.  107. 
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bcSng  iBBerved  Tsnlj,  the  h«eh  wsb  not  well  MOgned,  iBiimmnh 
as  it  included  a  fraetioD  of  a  year ;  bat  the  court  overruled  the 
demurrer,  obeerving,  that  it  could  not  be  sustained  <m  the 
struction  of  the  covenant ;  for,  though  it  spoke  of  an  annual 
cS  400i.  to  be  made  up  in  case  the  proportion  of  coal  reserved 
should  fall  short  of  that  sum,  yet  the  rent  was  to  be  rendered 
monthly.  But,  even  admitting  it  to  be  a  yearly  rent,  the  eKoeos 
for  three  months  might  be  remitted,  and  judgment  given  for  the 
residue ;  and  Bayley^  J.,  cited  Ineledon  v.  Crt/if ,  Salk.  658,  aad 
2  Lord  Raym.  814,  as  an  authority  in  point  as  to  the  remittitur. 
Where  lessee  covenanted  for  himself  and  his  assigns  to  plant  a  cer- 
tain number  of  trees  every  year  (a),  and  the  breadi  was,  that  defen- 
dant had  neglected  to  do  it ;  it  was  holden  sufficient  without  nega> 
tiving  that  ms  assigns  had  done  it,  for  the  court  will  not  intend  an 
assignment. 

A  demurrer  for  misjoinder  of  breaches  must  be  to  the  whole  de- 
claration, and  not  to  the  breach  alone  which  is  misjoined  (ft). 

As  to  the  necessary  averments  in  action  for  breach  of  cov^iant 
for  quiet  enjoyment,  see  anie^  Sect.  IV.  1,  p.  489l 

I  shall  now  proceed  to  explain  the  nature  of  dependent  covenants 
and  conditions  precedent,  concurrent  acts  or  covenants,  and  mutud 
or  independent  covenants,  subjoining  to  each  division  such  cases 
as  appear  to  afford  the  best  illustration  of  the  subject  under  con- 
sideration. And  first,  of  dependent  covenants  and  conditions 
precedent : 

CondUunu  precedent — If  A.  covenants  to  do,  or  to  abstain  from 
doing,  a  certain  act,  in  consideration  of  the  prior  performance  of 
some  act  or  covenant  on  the  part  of  B.,  A.'^s  covenant  is  termed  a 
dependent  covenant,  because  B.'s  right  of  suing  A.  tor  a  breach  of 
this  covenant  depends  upon  the  prior  performance,  or  that  which 
the  law  considers  e(mivalent  to  performance,  of  the  act  or  covenant 
to  be  performed  by  3.,  and  the  prior  act  or  covenant,  on  the  part  of 
B.  being  in  the  nature  of  a  condition  precedent,  is  tedmicaUy 
termed  a  condition  precedent,  the  performance  whereof  must  be 
shown  by  B.  in  order  to  entitle  him  to  recover  damages  against  A. 
It  may  be  remarked,  that  if  the  act,  undertaken  to  be  done,  is 
dispensed  with  by  the  other  party,  it  is  sufficient  so  to  state  it  an 
the  record.  Per  BuUer^  J.,  in  Motham  v.  East  India  Compamg^ 
Doug.  278.  See  an  averment  to  this  effect  in  Jones  v.  BarUey^ 
Doug.  684. 

The  following  cases  will  illustrate  the  nature  of  a  d^iendent 
covenant  and  condition  precedent,  and  the  reader  may  collect  from 
them  the  rules  by  which  the  courts  have  guided  their  decisions  on 
this  subject : 

(a)  Qy99  V.  BUU,  Str.  228.  (d)  Kingdom  ▼.  NoitU,  1  M.  &  S.  S^. 
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The  plaintHF  declared  (c),  that  defendant  by  deed  poll  (41) 
a^jreed  with  plamtiff,  that  he,  defendant,  would  accept  of  the  plain- 
taff  a  quantity  of  South  Sea  stock,  so  Boon  as  the  receipts  should  be 
delivered  out  by  the  company,  and  would  pay  /br  the  same  such  a 
8om  on  a  certain  day,  next  after  the  date  of  the  deed,  and  then 
averred  that  defendant  did  not  pay  the  money  at  the  day;  on 
general  demurrer,  because  the  plaintiff  had  not  averred  an  assign- 
ment of  the  stock,  or  a  tender ;  Pratt^  C.  J.,  delivering  the  opinion 
of  the  court,  said,  that  the  intent  of  the  parties  appeared  to  be, 
tiiat  one  should  have  the  money,  and  the  other  the  stock ;  and  not 
tiiat  either  should  perform  his  part  of  the  agreement,  and  lay  him- 
self at  the  mercy  of  the  other  for  the  equiviuent ;  that  this  was  not 
a  covenant  entered  into  by  both  parties,  upon  which  each  would 
have  his  mutual  remedy,  but  it  was  the  deed  poll  of  the  defendant 
only ;  and,  therefore,  though  upon  delivery  or  tender  of  the  stock, 
Ae  plaintiff  would  have  his  remedy  for  the  money,  yet  the  defendant, 
on  the  other  side,  upon  payment  of  the  money,  would  not  have  any 
remedy  to  compel  the  delivery  of  the  stock,  and  therefore  he  should 
iMt  be  obliged  to  pay  the  money  until  the  consideration  for  which  it 
was  payable  was  performed :  that  the  word  pro  would  either  be  a 
condition  precedent  or  subsequent,  as  would  best  answer  the  intent 
of  the  parties  ;  and  in  this  case  it  must  be  a  condition  precedent, 
because  otherwise  the  intention  of  the  defendant  to  have  the  stock 
for  his  money,  could  never  take  effect.  Judgment  for  defendant. 
I^att,  C.  J.,  observed  also,  that  the  difference  between  a  mutual 
covenant  and  a  deed  poll  was  taken  and  allowed  in  Pordage  v.  CoU^ 
1  Sannd.  320  {d)^  where  the  court  were  of  opinion  that  the  defen- 
dant had  his  remedy;  ^'otherwise  (says  the  book)  it  would  have 
been,  if  the  deed  had  been  the  wards  of  the  defendant  only^ 

If  covenant  aeainst  a  lessee  for  not  repairing  (e),  the  declaration 
stated,  that  bv  mdenture  the  defendant  covenanted  to  repair  the 
demised  premises,  and  at  the  end  of  the  term  to  surrender  up  the 
same  in  good  repair,  the  lessor  (the  plaintiff)  finding  timber  suffi- 
cient for  such  repairs  :  the  breach  assigned  was  for  not  repairing ; 
plea,  that  the  plaintiff  did  not  find  timber  sufficient ;  on  d^nurrer, 
it  was  adjudged  that  the  finding  the  timber  was  a  thin^  in  its 
nature  necessary  to  be  done  first,  and  therefore  a  condition  pre- 
cedent, the  performance  of  which  ought  to  have  been  averred  in  the 

(e)  Lock  y.  Wright,  Str.  569.  B.  50  ;  2  P.  &  D.  346. 

(d)  See  Matloek  y.  Kinglake,  10  A.  &  (e)  TkomoMv,  OiJwa/Zaitfr,  Willes,  496. 


(41)  In  Strangers  statement  of  the  case,  p.  569,  it  is  said  to  have  been 
by  writing  indented ;  but  it  is  eyident  from  the  reasoning  of  the  court, 
even  in  Strange  (see  p.  571),  that  it  was  a  deed  poll.  See  also  &  C.  8  Mod. 
40,  where  it  is  expressly  stated  to  have  been  an  action  of  covenant  on  a 
deedpoU. 
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declaration.  So  where  in  a  covenant  on  an  indenture  of  lease  far 
seven  years,  for  non-payment  of  rent  (/),  it  appeared  that  the  lease 
contained  the  usual  covenants,  that  the  lessee  should  pay  rent, 
repair,  &c.,  and  proviso,  that  if  the  lessee,  at  the  end  of  the  first 
three  or  five  years,  should  be  desirous  of  quitting,  and  should  give 
six  months'  notice  thereof,  before  the  expiration  of  the  first  three 
or  five  years,  then,  from  and  after  the  expiration  of  the  first  three 
or  five  years,  and  payment  of  all  rents,  and  performance  of  the 
covenants  on  the  part  of  the  lessee,  the  indenture  should  be  void ; 
it  was  holden,  that  the  payment  of  rent,  and  performance  of  the 
other  covenants,  by  the  lessee,  were  conditions  precedent  to  iJlie 
lessee's  determining  the  term  at  the  end  of  the  first  three  years, 
and  that  merely  giving  six  months'  notice,  expiring  with  the  first 
three  years,  was  not  sufiicient  for  that  purpose  ;  Lord  Kenyan^  C.  J., 
observing,  that  it  had  frequently  been  said,  and  common  sense 
seemed  to  justify  it,  that  conditions  were  to  be  construed  to  be 
either  precedent  or  subsequent,  according  to  the  fair  intention  of 
the  parties,  to  be  collected  from  the  instrument ;  and  that  tedi- 
nieal  words,  if  there  were  any  to  encounter  such  intention,  (and 
there  were  not  in  this  case,)  should  give  way  to  that  intention :  that 
it  was  impossible  to  read  this  lease,  without  seeing,  that  the  parties 
intended,  that  the  tenant  should  do  every  thing  required  of  him, 
before  he  could  put  an  end  to  the  lease.  So  where  by  a  policy  of 
assurance  against  fire  it  was  stipulated  (^),  that  the  assured  sus- 
taining any  loss  by  fire  should  procure  a  certificate  of  the  minister, 
churchwardens,  and  of  some  reputable  householders  of  the  pariah, 
importing  that  they  knew  the  character  of  the  assured,  and  be- 
lieved that  he  had  sustained  the  loss  by  misfortune,  and  without 
fraud ;  it  was  holden,  that  the  procuring  such  a  certificate  wss  a 
condition  precedent  to  the  right  of  the  assured  to  recover,  and 
that  it  was  immaterial,  that  the  minister  and  churchwardens  wrong- 
fully refused  to  sign  the  certificate ;  Lawrence^  J.,  obser\ang,  that 
the  cases  were  imiform  to  show,  that  if  a  person  undertakes  for 
the  act  of  a  stranger,  that  act  must  be  done.  See  Routledge  v. 
Burrell,  1  H.  Bl.  254,  and  Oldman  v.  Bewicke,  2  H.  Bl.  577,  n.  (a) 
to  the  same  effect.  If  A.  be  bound  to  B.  to  pay  ten  pounds  to  C., 
A.  tenders  to  C.  and  he  refuseth,  the  bond  is  forfeited.     1  Inst. 

208,  b.  If  a  man  be  bound  in  an  obligation,  with  condition  to 
enfeoff  B.,  (who  is  a  mere  stranger,)  before  a  day,  the  obligor  dolji 
offer  to  enfeoff  B.  and  he  refuseth,  the  obligation  is  a  forfeit,  for 
the  obligor  hath  taken  upon  him  to  enfeoff  him,  and  his  refusal 
cannot  satisfy  the  condition,  because  no  feoffhient  is  made.     1  Inst. 

209,  a.  So  where  in  covenant  on  a  charter-party  (A),  to  recover 
the  value  of  a  ship  against  defendant,  to  whom  she  had  been  let  to 

(/)   Porter  v.  Shepherdy  B.  R.  E.  36  B.  B.  K.  T.  36  Geo.IIL,  6  T.R.  710. 

Geo.  III.,   ajBlrxiiing  jadgment  of  C.  B.,  (h)  Davis  v.  Mure,  B.  R.  M.  22  Geo. 

6  T.  R.  665.  III.i  cited  in  argument  in  Hoiham  y.  Bat 

(^)  Wortley  t.  Wood,  in  error  from  C.  India  Company,  1  T.  R.  642. 
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freight,  for  the  purpose  of  carrying  government  stores  to  America, 
the  declaration  stated  a  covenant,  that  ''  if  the  ship  were  taken 
during  the  time  she  was  in  his  Majesty's  service,  and  it  should 
appear  to  a  court-martial  that  the  master  and  ship's  company  had 
made  the  utmost  defence  they  were  able,  the  value  of  the  ship 
should  be  paid  by  the  defendant ;"  and  then  averred  a  capture,  the 
master  and  ship's  company  having  made  the  utmost  defence  they 
^  were  able,  and  that  it  would  have  appeared  to  a  court-martial, 

i  &c.,  if  the  defendant  had  thought  proper  to  have  had  an  inquiry 

,  made  in  that  respect  by  a  court-martial.     The  defendant  pleaded, 

that  it  had  not  appeared,  &c.  On  demurrer  to  the  plea,  the  court 
gave  judgment  for  the  defendant;  observing,  that  the  charter-party 
annexed  an  express  condition,  that  it  should  appear  to  a  court- 
martial,  &c.,  and  therefore  the  plaintiiF  was  bound  to  show  that  it 
had  appeared,  or  that  it  arose  from  the  default  of  the  defendant 
that  it  had  not.  So  where  in  covenant  on  a  charter-party  of 
affreightment  (i),  whereby  the  plaintiiF  let  his  ship  to  the  defendant 
to  freight  from  Liverpool  to  W.,  and  back  to  Liverpool,  and 
agreed  that  the  master  should  take  on  board  a  cargo  of  salt  to 
W.,  and  after  delivering  the  same  there,  should  twe  on  board 
there  a  cargo  of  deals ;  in  consideration  of  which  the  defendant 
agreed  to  pay  the  plaintiff — ^'  in  full  for  the  freight  for  the  said 
voyage,  at  tne  rate  of  so  much  per  standard  hundred  for  deals 
delivered  at  Liverpool^  &c. ;  the  freight  to  be  paid,  one-fourth  in 
cash  on  her  arrival,  and  the  remainder  by  an  acceptance  on 
London  at  four  months'  date.^^  The  declaration  then  averred,  that 
the  ship,  after  carrying  the  cargo  of  salt  to  W.,  took  on  board 
there  a  cargo  of  deals,  &c.,  and  proceeded  on  her  voyage  towards 
Liverpool,  &c.,  and  whilst  the  ship  was  so  proceeding,  &c.,  and  after 
she  had  performed  a  great  part  of  her  voyage,  but  before  her  arrival 
at  Liverpool,  on,  &c.,  the  ship  was,  by  the  force  of  the  winds  and 
waves,  wrecked,  and  thereby  became  incapable  of  proceeding  any 
further  on  the  voyage,  by  reason  whereof  the  deals  were  obliged 
to  be  put  on  shore  for  the  preservation  thereof;  ''  which  deals,  so 
unladen,  the  defendant  afterwards  accepted,  and  sold  the  same  to 
his  own  use,  wherebv  he  became  liable  to  pay  to  the  plaintiiF  a 
proportionable  part  of  the  freight  for  the  carriage  of  the  deals  from 
W.  to  Liverpool,  &c. ;"  with  an  averment  that  a  proportionable 
part  amounted  to  such  a  sum.  And  the  breach  assimed  was, 
m  the  non-payment  of  that  sum.  The  defendant  pleadea,  that  no 
part  of  the  cargo  of  deals  was  delivered  at  Liverpool,  according  to 
the  form  and  effect  of  the  said  charter-party.  On  special  demurrer 
to  the  plea,  assigning  for  cause,  that  the  defendant  had  not  con- 
fessed and  avoided  or  denied  the  matter  alleged  in  the  declaration, 
but  had  attempted  to  put  in  issue  collateral  matters ;  it  was  holden, 
that  the  plea  was  good :  Lawrence,  J.,  observing,  that  when  a  ship 

(0  Cboi(  ▼. /cim<ii^«,  7  T.  B.  381. 
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ia  driven  on  shore,  it  is  the  duty  of  the  master  either  to  repair  the 
ship,  or  to  procure  another,  and  having  performed  the  voyage,  he 
is  dien  entitled  to  his  frei^t ;  but  he  is  not  entitled  to  the  whole 
freight,  unless  he  perform  the  whole  voyage,  except  in  cases  where 
the  owner  of  the  goods  prevents  him ;  nor  is  he  entitled  pro  rtuA, 
unless  under  a  new  agreement.  Periiaps  the  subsequent  receipt  of 
these  goods  by  the  aefendant  might  have  been  evidence  of  a  new 
contract  between  the  parties  (42)  ;  but  here  the  plaintiff  has 
resorted  to  the  original  agreement,  under  which  the  defendant  onij 
engaged  to  pay  in  the  event  of  the  ship's  arrival  at  LiverpeoL 
That  event  has  not  happened,  and  therefore  the  plaintiff  cannot 
recover  in  this  form  of  action. 

By  charter-party  the  freighter  covenanted  to  pay  to  the  owner 
freight  at  and  after  the  rate  of  so  much  per  ton,  per  month,  for  the 
term  of  six  months  at  least,  and  so  in  proportion  for  less  than  a 
month,  or  for  such  further  time  than  six  months  as  the  ship  might 
be  detained  in  the  service  of  the  freighter,  until  her  final  dischafge, 
or  until  the  day  of  her  being  lost,  captured,  or  last  seen  or  heuti 
of:  such  freight  to  be  paid  to  the  commander  of  the  ship  in  manner 
following  :  viz.  so  much  as  might  be  earned  at  the  time  of  the 
arrival  of  the  ship  at  her  first  destined  port  abroad,  to  be  paid 
within  ten  days  next  after  her  arrival  there,  and  the  remainder  of 
the  freight  at  specific  periods :  it  was  holden  (A),  that  this  consti- 
tuted one  entire  covenant,  and  that  the  arrival  of  the  ship  at  her 
first  destined  port  abroad  was  a  condition  precedent  to  the  ownerls 
right  to  recover  any  freight ;  and  that  the  ship  baring  been  lost  on 
her  outward  voyage,  the  owner  was  not  entitled  to  recover  freight 
at  so  much  per  calendar  month  to  the  day  of  the  loss. 

(ir)  OibboH  ▼.  Memdez,  2  B.  &  A.  17. 

(42)  The  principal  cases  on  the  subject  of  apportionment  of  fireight 
are,  Lutwidge  v.  drey,  D.  P.  23  Feb.  1733 ;  Ltie  v.  Lyde,  2  Burr.  882, 
and  1  Bl.  R.  190 ;  BailUe  v.  ModtgUam,  Park's  Ins.  53 ;  but  not 
reported  elsewhere.  These  three  cases  are  stated  at  length  in  Abbott  on. 
Shipping.  The  case  of  Luke  v.  Lyde,  was  nuich  commented  upon  ia 
Cook  V.  JeiMiti^,  7  T.  R.  381,  and  in  MuUoy  v.  Backer,  5  East,  316. 
See  further  on  the  same  subject,  Ward  v.  Felton,  1  East,  507 :  Hunter 
V.  Prineep,  10  East,  378 ;  Liddard  v.  Lopee,  10  East.  526 ;  Bitchie  v. 
Jthneon,  poet,  p.  531 ;  Christy  v.  Row,  1  Taunt.  300 ;  Mitchell  v. 
Dartheg,  2  Bingh.  N.  C.  555. — *^  It  is  a  settled  rule,  even  in  the  case  of 
deeds,  that  if  there  be  a  condition  precedent  in  a  deed,  and  it  is  not 
performed,  and  the  parties  proceed  with  the  performance  of  other  parts  of 
the  contract,  although  the  deed  cannot  take  effect,  the  law  wifl  raise  an 
implied  assumpsit.  Upon  this  grtnmd  freight  is  daily  recovered  in  actions 
of  assumpsit  on  implied  promises,  substituted  for  the  charter-parties  by 
deed."— Per  Omt.  in  J^tini  v.  MiUer,  4  Tannt.  748.  But  see  altmifalinn 
of  this  remark  in  Schack  v.  Anthony,  1  M.  &  S.  573.  See  also  Finder  v. 
Wilke,  5  Taunt.  612. 
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From  the  preceding  cases  it  may  be  collected,  that  wherever 
there  is  a  condition  precedent  on  the  part  of  the  plainti£^  perform- 
aace»  or  that  which  is  equival^it  to  performance  (43),  must  be 
alleged  and  proved,  otherwise  the  action  cannot  be  supported ;  and, 
consequently,  the  defendant  may  plead  non-performance  of  the  con- 
dition precedent,  in  bar  of  the  plaintiff's  action;  or,  if  the  aver- 
ment of  performance  be  entirely  omitted,  or  imperfectly  made  (44), 
the  defendant  may  take  advantage  of  it  on  demurrer.  If  made,  but 
imperfectly,  defendatit  must  demur  specially  (/). 

The  reader  who  is  desirous  of  pursuing  this  branch  of  the  subject 
farther,  is  referred  to  the  analogous  cases  under  tit.  ^^  Assumpsit,"^ 
£mt9,  p.  112.  To  the  cases  there  abridged,  the  follovdng  may  be 
added  :  Hesketh  v.  Gray,  Say.  185  ;  Collins  v.  Oibis,  2  Burr.  899 ; 
Campbell  v.  French,  6  T.  R.  200.  See  also  Smith  v.  WUsan^ 
8  East,  437;  Storer  v.  Gordon,  3  M.  &  S.  308. 

Having  thus  endeavoured  to  illustrate  the  nature  of  conditions 
precedent,  I  shall  proceed  to  the  next  object  of  consideration,  viz. 
concurrent  acts  or  covenants  : 

Concurrent  Acts. — Where  reciprocal  acts  or  covenants  are  to  be 
performed  by  each  party  at  the  same  time,  they  are  technically 
termed  concurrent  acts  or  covenants ;  and  in  this  case,  as  well  as  in 
the  case  of  dependent  covenants,  one  party  cannot  maintain  an 
action  against  the  other,  without  averring  performance,  or  that 
which  is  equivalent  to  performance,  of  the  acts  or  covenants  to  be 
performed  on  the  plaintiff's  part.  As  where,  in  covenant,  the  decia* 
ration  stated  (m)  that  by  articles  of  agreement  imder  seal,  the  plain- 
tiff covenanted  to  convey  to  the  defendant,  on  or  before  the  1st  of 
August,  1797,  a  school-house  and  ground ;  and  on  or  before  the 
24tn  of  June^  1796,  to  surrender  up  the  premises,  and  deliver  over 
the  scholars  to  the  defendant;  and,  in  consideration  thereof,  the 
defendant  covenanted  to  pay  the  plaintiff  a  sum  of  money,  on  or 
before  the  1st  of  August,  1797,  with  interest  from  the  1st  of  Janu- 


i 


0  r«^  ▼.  Hm/im,  9  BiDg^  365.  368,  died  in  2  Bot.  &  FoL  N.  IL  236, 

W)  Olagetrooi  y.  Woodrow,  8  T.  R.      in  22om  ▼.  PauUont  2  B.  &  Ad.  832. 


(43)  "  "Where  a  person,  by  doins  a  previous  act,  would  acquire  a  ^ 
to  a  debt,  or  duty,  by  a  tender  to  do  the  previous  act,  if  the  other  pi^ 
refuse  to  permit  him  to  do  it,  he  acquires  the  right  as  completely  as  if  it 
had  actually  been  done."  Arg.  Jones  v.  Barkley,  Doug.  685,  cited  by 
Lord  EUenborouffh,  G.  J.,  delivering  judgment  in  Sndth  v.  Wilson,  8  Eas^ 
443.  So  if  the  plaintiff  has  been  mscharged  by  the  defendant  from  the 
performance  of  the  condition,  the  action  may  be  maintained.  See  Jones  v. 
BarMey,  Doug.  684,  recognized  in  Laird  v.  Pim,  7  M.  &  W.  474.  So 
where  die  plaintiff  has  been  prevented  from  the  performance  by  the  neglect 
and  default  of  the  defendant.     1  T.  B.  645. 

(44)  As  to  what  will  be  a  sufficient  averment  in  this  reaiged^  see  Jones 
V.  Barkley,  Doug.  684. 
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ary  next  preceding  the  said  let  of  August;  the  plaintiff  then 
averred,  that  he  surrendered  up  the  premises  to  defendant  on  the 
24!th  of  June,  1796,  and  delivei^  over  the  scholars;  and  althousfa 
the  plaintiff  had  well  and  truly  performed  every  thing  contained  m 
the  articles  on  his  part,  yet  defendant  had  not  paid  me  money  and 
interest.  The  defendant  pleaded,  that  he  was  ready  to  accept  a 
conveyance  of  the  premises,  and  at  the  same  time  to  pay  the  money 
to  the  plaintiff,  if  he  would  have  made  such  a  conveyance,  but  the 
plaintiff  did  not,  on  or  before  the  1st  of  August,  or  at  any  time 
since,  convey  the  premises  to  defendant.  On  demurrer,  it  was 
holden,  that  as  the  substance  of  the  consideration  to  entitle  the 
plaintiff  to  receive  the  money,  was  the  making  the  conveyance,  pay- 
ment of  the  money  could  not  be  enforced,  until  the  conveyance  was 
made,  or  at  least  offered  to  be  made  by  the  plaintiff :  Lawrence,  J., 
observing,  that  nothing  could  be  inferred  in  favour  of  the  plaintiff 
in  this  case  from  part  execution  of  the  contract ;  because,  though 
the  defendant  was  to  be  put  in  possession  in  June  1796,  and  me 
money  was  to  be  paid  in  August,  1797,  yet  as  that  also  was  the 
time  fixed  for  the  execution  of  the  conveyance,  it  was  plain,  that 
the  defendant  did  not  intend  to  part  with  his  money  until  his  title 
was  secure.  So  where  A.  covenanted  that  he  would,  on  or  before  a 
certain  day  (n),  convey  land  to  B.,  by  such  conveyance  as  B.'s  coun* 
sel  should  advise ;  in  consideration  of  which  B.  covenanted  to  pay 
A.,  at  or  upon  the  execution  of  the  conveyance,  a  certain  sum  of 
money  ;  it  was  holden,  that  A.  could  not  maintain  covenant  against 
B.  for  non-payment  of  the  money  without  showing  that  he  had  con- 
veyed ;  or  that  he  was  ready  at  the  day  to  have  conveyed,  what  he 
had  covenanted  to  do,  and  that  he  had  done  every  thing  which  lay 
upon  him  to  do  for  that  purpose,  but  that  he  was  prevented  from 
so  doing  by  some  act,  or  omission,  or  neglect,  on  the  part  of  the 
defendant.  Secus,  where  the  vendee  by  a  distinct  instrument,  e.g, 
a  promissory  note,  agrees  to  pay  the  money  on  a  particular  day  (o). 

Mutual  and  Independent  Covenants. — Where  covenants  are 
mutual  and  independent,  one  party  may  maintain  an  action  against 
the  other  for  the  breach  of  his  covenants,  without  averring  a  per- 
formance of  the  covenants  on  his,  the  plaintiff's  part;  and  the 
defendant  cannot  plead  non-performance  of  such  covenants  on  the 
part  of  the  plaintiff  in  bar  of  the  plaintiff's  action  (p). 

In  covenant  on  articles  of  agreement  (y),  whereby  the  plaintiff, 
who  was  master  of  a  vessel,  covenanted  to  make  use  of  the  same  in 
the  coal  trade,  for  the  defendant's  service  ;  and,  among  other  things, 
covenanted  that  during  twelve  calendar  months  (the  time  the  vessel 
was  hired  for)  he  would  pay  all  seamen's  wages  yearly ;  in  conside- 
ration whereof,  the  defendant  covenanted  to  pay  the  plaintiff  42/. 

(n)  Heard  v.  Wadkam,  1  East,  619.  (g)  Russen  v.  Coleby,  T.  7  Geo.  II.  B. 

'o)  Spiiler  ▼.  Wettlaie,  2  B.  &  Ad.  155.      R.,  7  MocL  236,  Leach's  edit. 
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p)  Dawitm  v.  Myer,  Str.  712. 
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every  month  during  the  year ;  the  non-payment  whereof  was  the 
breach  assigned.  To  this  the  defendant  pleaded,  that  the  plaintiff 
did  not  pay  the  seamen  according  to  his  covenant ;  on  demurrer  to 
this  plea,  it  was  insisted  by  the  plaintiff,  that  these  were  mutual 
covenants,  and  that  though  the  words  were  ^^in  consideration 
thereof,"  yet,  in  the  nature  of  the  thing,  this  could  not  be  a  condi- 
tion precedent ;  for  the  payment  of  the  seamen,  by  the  plaintiff,  was 
to  be  yearly ;  of  the  plaintiff,  by  the  defendant,  monthly  ;  so  that 
from  the  manner  of  covenanting  it  was  impossible  the  performance 
of  the  act  to  be  done  by  the  plaintiff  should  be  necessary  to  entitle 
him  to  an  action  against  the  defendant  for  not  doing  the  act  he  had 
covenanted  to  do ;  and  the  case  of  Thorp  v.  Thorp  was  cited, 
where  this  distinction  is  taken  by  Holt^  C.  J.,  in  the  resolution  of 
that  case :  Judgment  for  the  plaintiff;  Lord  Hardwicke^  C.  J.,  ob- 
serving, that  there  could  not  be  any  condition  precedent  here,  for 
the  reason  given ;  and  the  resolution  in  Thorp  v.  Thorp  was  cer- 
tainly good  law ;  for  these  cases  did  not  depend  so  much  on  the 
manner  of  penning  the  covenants,  as  the  nature  of  them. 

It  was  agreed  between  plaintiff  and  defendant  (r),  by  indenture, 
that  in  consideration  of  600/.  plaintiff  should  instruct  defendant  in 
bleaching  materials  for  making  paper,  and  permit  defendant,  during 
the  continuance  of  a  patent,  which  plaintiff  had  obtained  for  that 
purpose,  to  bleach  such  materials  according  to  the  specification.  In 
pursuance  of  this  agreement^  the  plaintiff,  in  consideration  of  250Z. 
paid,  and  of  the  further  sum  of  250Z.  to  be  paid  to  the  plaintiff,  in 
the  manner  hereinafter  mentioned,  covenanted  that  he  would,  with 
all  possible  expedition^  instruct  the  defendant  in  the  manner  of 
bleaching  the  nuiterials.  The  defendant,  in  consideration  of  the 
plaintiffs  covenants,  covenanted  that  he  would,  on  or  before  the 
26th  of  February,  1794,  or  sooner,  in  case  plaintiff  should  before 
that  time  have  sufficiently  taught  defendant  in  bleaching  the  mate- 
rials, pay  the  plaintiff  the  further  sum  of  250/.  In  covenant  on 
the  preceding  agreement,  the  breach  assigned  was,  the  non-payment 
of  the  260/.  Special  demurrer,  that  it  was  not  averred  that  plain- 
tiff had  instmcted  defendant  in  the  manner  of  bleaching  the  mate- 
riab.  Lord  Kenyon^  C.  J.,  delivering  the  opinion  of  the  court, 
said,  that  whether  these  kinds  of  covenants  be  or  be  not  indepen- 
dent of  each  other,  must  certainly  depend  on  the  good  sense  of  the 
case.  If  one  thing  is  to  be  done  by  a  plaintiff  before  his  right  of 
action  accrues  on  defendant's  covenant,  it  should  be  averred,  in  the 
declaration,  that  such  thing  was  done.  '^  Where  there  are  mutual 
promises,  yet  if  one  thing  be  the  consideration  of  the  other,  there 
a  performance  is  necessary,  unless  a  day  is  appointed  for  perform- 
ance.'^ Per  Holt,  C.  J.,  Salk.  113.  "  If  a  day  be  appomted  for 
the  payment  of  the  money,  and  the  day  is  to  happen  before  the 

(r)  Oau^heU  v.  Jona,  6  T.  R.  570,  re-      Bingh.  409 ;  1  Mo.  &P.  66. 
cognized   in    Carpenier  ▼.   Cruwtll^   4 
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thing  can  be  performed,  an  action  maj  be  brought  for  the  payment 
of  the  money,  before  the  thing  be  done,^  ib.  171.  Upon  the  au- 
thority of  these  cases,  the  judgment  of  the  court  must  be  in  &voiir 
of  the  plaintiff,  if,  upon  the  true  construction  of  the  deed,  a  certain 
day  be  fixed  for  the  payment  of  the  money,  and  the  thing  to  be  done 
may  not  happen  until  after.  The  plaintiff  in  this  case  covenants  witA 
all  possible  expedition^  not  by  any  fixed  time^  to  instruct  the  defen- 
dant ;  and  in  consideration  of  the  plaintiff's  coyenants,  the  defen- 
dant covenants,  that  he  will,  on  or  before  the  25th  day  of  Febmary, 
or  sooner,  in  case  the  plaintiff  should  before  that  time  have  instructed 
the  defendant,  pay  him  the  further  sum  of  250/.  The  intent  of  the 
parties  appears  to  be  that  the  payment  might  be  accelerated,  but 
should  not  in  any  event  be  delayed.  Judgment  for  plaintiff.  N.  In 
a  subsequent  case,  in  8  T.  R.  870,  Kenyon,  C.  J.,  speaking  of  the 
preceding  case  of  Camphell  v.  Jones^  said,  ^^  The  instruction  to  be 
given  was  not  to  be,  and  could  not,  in  the  nature  of  the  thing,  be 

Serformed  at  the  same  time  with  the  payment  of  the  money  by  the 
efendant,  for  which  a  certain  time  was  limited,  whereas  no  timit 
was  limited  for  giving  the  instruction ; "  and  Lawrence^  J.,  in  the 
same  report,  p.  374,  observing  on  this  case,  said,  ^^  That  iiie  inatme- 
tion  might,  consistently  with  the  plaintiff's  covenant,  as  well  be 
given  alter  as  before  the  time  specified  for  the  piqmient  of  tiie 
money ;  and  therefore  it  was  not  necessary  to  be  averred  in  an 
action  to  recover  the  money/'  I  cannot  dismiss  the  consideratioa 
of  this  subject,  without  taking  notice  of  a  class  of  cases,  in  which 
this  principle  has  been  established ;  viz.  that  unkss  the  nmn-per^ 
formance  alleged  in  breach  of  the  contract  goes  to  the  whole  root 
and  consideration  of  it,  the  covenant  broken  is  not  to  be  considered 
as  a  condition  precedent,  but  as  a  distinct  covenant,  for  a  breach  of 
which  the  party  injured  may  be  oranpensated  in  damages.  The  fint 
of  this  class  is  the  case  of  Boene  v.  Eyre  («),  which  was  stated  by 
Lawrence^  J.,  in  Glazebrook  v.  WoodraWy  8  T.  R.  373,  as  ibllowv: 
The  plaintiff  had  sold  to  the  defendant  an  estate  in  Dominica,  witk 
the  negroes,  under  the  usual  coyenants  for  a  good  title,  (jniet  enjo^* 
ment,  and  further  assurance,  in  consideration  of  a  som  in  groas,  aai 
a  certain  annuity  for  lives,  which  the  defendant  cov^oant^  to  pagr^ 
'^  he,  the  plainti£^  well  and  truly  performing  all  and  singular  the 
covenants,  clauses,  recitals,  and  agreements,  in  the  said  mdentoie 
of  sale  omtained;"  and  in  bar  to  an  action  of  covenant  for  the 
arrears  of  the  annuity,  besides  assk^ning  breaches  ot  epeeific  and 
partial  covenants,  the  defendant,  by  his  fourth  plea,  pleaded,  *'*'  that 
the  plaintiff,  at  the  time  of  making  the  said  indenture,  had  not  in 
himself  full  power,  true  title,  and  good  and  lawful  authority,  to  bar- 
gain, sell,  and  release  the  said  plantation  and  negroes,  &c.  in  manner 
and  form  as  in  the  said  indenture  mentioned.'*^    The  court  said,  it 

(»)  Reported,  but  imperfectly,  in  2  BI.      Athhwnt,  J.,  A.  P.  B.  No.  41, 
R.  1312,  and  1  H.  Bl.  273,  n.    This  case      M.  S.  S.  L.  I.  L. 
wiU  be  found  among  the  paper  books  of 
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iv€iild  be  stnudffe  if  sneh  a  defenoe  were  to  be  allowed,  when  if  aoy 
one  negro  on  ttie  plantation  were  proved  not  to  have  been  the  pro* 
perty  ot  the  plaintiff,  it  would  bar  his  action  for  the  anniiity.    Law- 
Ttmce^  J^  havinff  thus  stated  the  ca^,  proceeded  to  observe,  thai 
the  judgment  (m  the  court  w^nt  on  the  ground  that,  in  the  form  the 
fareiushes  were  assigned,  the  plea  did  not  neee$8arUy  go  to  the  wiok 
of  the  consideraium  ;  but  if  the  (rfea  had  been,  that  tiie  plaintiff  had 
not  any  title  to  the  plantation,  he  did  not  know  that  it  would  not 
have  been  held  sufficient.    Le  JBlanCy  J.,  observii^  upon  the  same 
ease,  said,  '^  The  substantial  part  of  the  affreement  being  the  con« 
veyance  of  the  property  in  respect  of  whidi  the  annuity  was  to  be 
paid,  the  court  hela  it  to  be  no  answer  to  an  action  for  the  annuity, 
tosav,  that  the  plaintiff  had  not  a  good  title  in  some  of  the  negroes^ 
widcMk  were  upon  the  plantation :  because  all  the  material  part  of  the 
eovenant  had  been  performed;  and  the  plaintiff  had  a  raooedy  upon 
the  covenant  for  any  special  damage  sustained  for  the  non^^orm- 
wee  of  the  rest ;"  8.  T.  B.  375.     The  case  of  Boome  v.  JEifre  was 
recognized  by  Lord  Kenyon,  in  delivering  the  opinion  of  the  courts 
in  CampbM  v.  JoneSy  6  T.  R.  572,  573,  and  stated  to  be  another 
ground  for  giving  judgment  for  the  pla^iff  in  that  case.    And,  in 
the  case  m  Hall  v.  Cazenove,  4  East,  483,  484,  Lawrence,  J.| 
having  stated  Boone  v.  JSyre  at  length,  apjdied  the  principle  of  the 
decisiim  to  the  case  then  before  the  court.     The  doctrine  laid  down 
by  Lord  Mansfield,  in  Boons  v.  JEyre,  1  H.  BL  273,  n.  and  6  T.  R. 
573,  our.  ^^Uiat  where  mutual  covenants  so  to  the  whole  of  the  con- 
dderation,  on  both  sides,  they  are  mutual  conditions,  the  one  pieoer 
dent  to  the  other ;  but  where  the  covenants  go  only  to  a  part,  there 
a.  remedy  lies  on  the  covenant  to  recover  damaffes  for  the  breach  of 
it,  but  it  is  not  a  condition  pieced^it ;"  was  r^M  on  in  Bitchie  ▼. 
Atkinson,  10  East,  295,  and  by  Tindal,  G.  J.,  in  Stovers  v.  CwUngi, 
8Bingh.N.C.368;  3  Scott,  740;  usad  hy  Littledak^  J.,  in  FranUin 
V.  JfS/er,  4A.&E.  605;  and  again  by  Tindal,  C.  J.,  in  TheFishr 
mongers'  Company  v.  Bobertson^  5  M.  &  Gr.  197;  6  Scott's  N.  R.  56. 
Li  Ititchie  v.  Athinson,  the  master  and  the  freighter  of  a  vessel  of 
400  tons  mutually  agreed  in  writing,  that  the  ship,  being  every  way 
fitted  for  the  voyaee,  should  with  all  convenient  speed  proceed  to 
Petersburgh,  and  there  load,  from  the  freighter's  factors,  a  complete 
cargo  of  hemp  and  iron,  and  proceed  therewith  to  London,  and  deliver 
the  same  on  being  paid  freight  for  hemp  5/.  per  ton,  for  iron  5«.  a 
ton,  &c. ;  one-half  to  be  paid  on  right  delivery,  the  other  at  three 
months.     It  was  holden,  that  the  £livery  of  a  complete  cargo  was 
not  a  condition  precedent,  but  that  the  master  might  recover  freight 
for  a  short  cargo  delivered  in  Londcm  at  the  stipulated  rates  per 
ton,  the  freighter  having  his  remedy  in  damages  for  such  short  deli- 
very.    In  Iiavelock  v.  Ueddes^  10  East,  555,  the  authority  of  Boone 
V.  £yre  was  recognized  by  Lord  JSHenborough,  C.  J.,  delivering  the 
juc^ment  of  the  court.     And  in  Davidson  v.  Gtoynne,  12  East,  389, 
where  freight  was  covenanted  to  be  paid  in  consideration  of  several 
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things,  one  of  which  was  the  sailing  with  the  first  convoy ;  it  was 
holden,  that  as  the  object  of  the  contract  was  the  performance  of  the 
voyage,  which  in  this  case  had  been  performed,  the  sailing  with  the 
first  convoy  was  not  to  be  considerea  as  a  condition  precedent,  but 
as  a  distinct  covenant,  for  the  breach  of  which  the  party  injured 
might  be  compensated  in  damages.  It  was  holden  also,  in  the  same 
case,  that  the  covenant  for  the  right  and  true  delivery  of  the  goods 
was  satisfied  by  the  delivery  of  the  entire  number  of  chests,  and 
that  the  deteriorated  state  of  their  contents  afforded  no  answer  to 
this  action  for  the  recovery  of  the  freight,  the  defendant  having  a 
cross  action  to  recover  damages  for  that.  So  where  the  plaintiff,  as 
master  of  a  South  Sea  whaler,  covenanted  with  defendants,  as 
owners,  that  he  would  proceed  to  the  fishery  and  procure  a  cargo  of 
sperm  oil,  &c.,  or  as  great  a  proportion  as  might  be,  under  all  cir- 
cumstances, in  his  power  to  obtain ;  would  return  to  London,  and 
at  his  own  cost  deliver  the  cargo ;  would  obey  instructions ;  be 
frugal  of  provisions,  and  not  dispose  of  any  of  them  without  account- 
ing for  the  same ;  and  would  not  smuggle  or  trade,  or  permit  any 
on  board  to  do  so  :  the  defendants  covenanted,  on  the  performance 
of  the  before-mentUmed  terms  and  conditions  on  the  part  of  the 
plaintiff,  to  pay  him  a  certain  proportion  of  the  net  proceeds  of  the 
cargo  ;  it  was  holden  (0*  that  the  plaintiff's  covenants  were  inde- 
pendent, and  that  the  performance  of  them  was  not  a  condition 
precedent  to  the  plaintin 's  right  to  recover  on  the  covenants  en- 
tered into  by  the  defendant.  But  where  in  a  memorandum  of 
charter  it  was  agreed,  ^*  that  a  vessel  should  proceed  to  Trieste 
and  there  load  a  fiill  cargo,  and  being  so  loaded  should  proceed  to 
a  port  in  the  United  Kingdom,  and  deliver  the  same,  upon  payment 
of  freight  at  a  certain  rate,  &c. ;  the  vessel  to  sail  from  Enaland  on 
or  before  the  4th  of  February  next;  and  that  the  vessel  should  be 
addressed  to  the  charterer's  agents  at  the  port  of  loading  and  dis- 
charge :"  it  was  holden,  that  the  sailing  on  or  before  the  4th  of 
February,  was  a  condition  precedent  (ti). 

Assumpsit  upon  a  charter  (x)  by  the  plaintiff  to  the  defendant  of 
a  ship  from  London  to  Madeira  and  the  Cape  of  Good  Hope,  and 
thence  to  Bombay  and  back ;  the  plaintiff  claiming  a  compensation 
in  damages  against  the  defendant,  for  not  loading  the  ship  with  a 
cargo  of  cotlSn  at  Bombay.  Instead  of  proceeding  by  the  direct 
and  usual  course  from  the  Cape  to  Bombay,  the  captain  made  a 
deviation  to  the  island  of  Mauritius ;  and  in  consequence  of  such 
deviation,  the  defendant's  agents  at  Bombay  refused  to  find  a  caigo. 
The  jury  were  directed  to  consider,  whether  the  deviation  was  of 
such  a  nature  and  description  as  to  deprive  the  freighter  of  the 
benefit  of  the  contract  into  which  he  had  entered ;  and  if  such  was 

(0  Siaven  ▼.  Curiing,  3  Bingh.  N.  C.  2  M.  &  Gr.  8 ;  2  Scotf  s  N.  R.  278  and 

255 ;  3  Sc  740.  615  ;  Biekardi  y.  Haywerd,  2  M.  &  Gr . 

(«)  Ohholm  ▼.  ffay9,  2  IkC.  &  Gr.  257 ;  574 ;  2  Scott's  N.  R.  670. 

2  Scott's  N.  R.  471 ;  see  Wynne  v.  Wynne,  (x)  Freeman  ▼.  Taylor,  8  Bingfa.  124. 
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their  opiDion,  the  defendant  was  excused,  by  the  act  of  the  plaintiff's 
captain,  from  furnishing  a  cargo.  The  jury  determined  the  question 
in  the  affirmative,  and  found  a  verdict  for  the  defendant ;  which  the 
court  refused  to  disturb. 

Defendant  by  charter-party  covenanted  to  load  a  ship  at  Jamaica 
with  a  complete  cargo  of  sugar,  and  to  pay  freight  for  the  same  at 
the  rate  of  10.9.  6d.  per  cwt.  The  agent  of  the  defendant  tendered 
to  the  captain  a  cargo,  but  insisted  upon  his  signing  bills  of  lading 
for  it,  at  the  rate  of  lOs.  per  cwt.  The  captain  refused  to  take  it 
on  board  on  these  terms.  Lord  £llenborouffh  held,  that  the  de- 
fendant was  liable  for  dead  freight  (y). 

By  a  charter-party  a  ship  was  described  to  be  of  the  burden  of 
two  hundred  and  sixty-one  tons,  and  the  freighter  covenanted  to 
load  a  full  and  complete  cargo :  it  was  holden,  that  the  loading  of 
goods  equal  in  number  of  tons  to  the  tonnage  described  in  the 
charter-party  was  not  a  performance  of  this  covenant ;  but  that  the 
freighter  was  bound  to  put  on  board  as  much  goods  as  the  ship  was 
capable  of  carrying  with  safety  (z) .  By  a  charter-party  the  freighter 
agreed  to  pay  for  the  ship  200/.  per  month,  for  six  months  certain, 
and  so  in  proportion  for  any  longer  time  that  she  might  be  in  his 
employ ;  the  ship  was  to  be  kept  in  repair  by  the  owner.  Before 
the  termination  of  the  time  repairs  were  necessary,  which  occupied 
twenty-eight  days ;  it  was  holden,  that  the  freighter  was  not  en- 
titled to  deduct  those  days  in  calculating  the  period  for  which  he 
was  to  pay  freight  (a). 

Money  paid  in  advance  for  freight  cannot  be  recovered  back. 
De  Silvale  v.  Kendall^  4  M.  &  S.  37,  recognized  in  Saunders  v. 
Drewy  3  B.  &  Ad.  450. 

For  a  further  illustration  of  the  subject  of  conditions,  see  Black- 
well  v.  Nash,  Str.  535 ;  Wyvill  v.  Stapleton,  Str.  615  ;  Martindale 
V.  Fishery  1  Wils.  SS,  antey  p.  120.  See  2^so  Boone  v.  Eyre,  2  BL 
R.  1312,  and  Terry  v.  Duntze,  2  H.  Bl.  389.  N.  By  R.  G.  H. 
T.  4  Will.  IV.,  two  counts  upon  the  same  charter-party  are  not 
to  be  allowed.  But  a  count  for  freight  upon  a  charter-party,  and 
for  freight  pro  ratd  itineris,  upon  a  contract  implied  by  law,  are  to 
be  allowed. 

It  remains  only  to  add  a  similar  observation  to  that  which  was 
made  at  the  close  of  the  third  section,  tit.  '^  Assumpsit,"  ante, 
p.  120,  viz.  that  there  are  not  any  precise  technical  words  required 
to  constitute  a  condition  precedent,  or  a  dependent  or  independent 
covenant ;  whether  a  condition  be  precedent  or  subsequent,  or  a 
covenant  be  dependent  or  independent,  must  be  gathered  from  the 
words  and  nature  of  the  agreement,  which  is  to  be  construed 
according  to  the  intention  of  the  parties,  as  far  as  that  can  be 


)  Hyde  v.  WiUU,  3  Camp.  202.  {a)  Ripley  ▼.  Seaife,  5  B.  &  C.  167. 

>)  Hynier  y.  Fry,  2  B.  &  A.  421. 
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eoHected  from  the  instnimeDt ;  (to  which  intentum,  when 
diBoorered,  all  technical  farms  of  expression  most  give  way,  (6)) 
and  however  transposed  the  covenants  may  be  (c),  their  preoedenoe 
must  depend  on  the  order  of  time  in  which  the  intent  of  the  tram- 
action  requires  the  performance.  When  it  is  once  estaUished, 
that  the  stipulation  of  one  party  is  a  condition  precedent  to  the 
performance  of  the  covenant  by  the  other  party,  it  follows  as  a 
necessary  consequence,  that  an  action  cannot  be  maintained,  unkee 
performance,  or  that  which  the  law  consid^s  as  equivalent  to  p^ 
formance,  be  averred  and  proved.  But  where  a  right  of  action  is 
once  vested  in  the  plaintiff (cf),  liable,  however,  to  be  divested  by  ilie 
non-performance  of  a  condition  subsequent,  that  is  matter  of  defence 
only,  and  must  be  shown  by  the  defendant. 


VIII.  Of  the  Pleadinffs  : 

1.  Aeeord  and  SaUrfaetUm^  p.  534. 

2.  JEvieHon^  p.  536. 

3.  Illegal  Purpoee,  p.  537. 

4.  Infancy,  p.  537. 

5.  lAmtatifmBt  Stat,  of,  p.  538. 

6.  Nil  hahdt  m  tenementis,  p.  538. 

7.  Nan  eat  factum,  p,  541. 

8.  Non  %nf regit  conoentionemy  p,  545. 

9.  Payment  of  Money  into  Court,  p.  546. 

10.  Perfbnnance,  p.  546. 

11.  Release,  p.  547. 

12.  8et-of,  p.  548. 


1.  Accord  and  Satisfaction. 

AoooRD  with  satisfaction  is  a  good  plea  in  discharge  of  damages 
for  covenant  broken  (45). 

In  covenant  against  an  assignee  for  not  repairing  a  house  (e), 

(b)  Per  TIndal,  G.  J.,  in  FUhmong^n^  (d)  Hiftkam  ▼.  Basi  Adis  Caiiyy, 

Co.  Y.  Jtobert$(m,  5  M.  &  Gr.  197 ;  6  1  T.  R.  638. 

Scotf  8  N.  R.  56.  (0)  Blakt^s  cue,  6  Rep.  43»  b;  Gzo. 

(e)  FerhatdMmufidd,  C.  J.,  in  Kimff-  Jac.  99,  £r.  C.  by  the  name  of  AUmtT. 

ston  T.  Prmiom,  Dong.  690, 1.  Blsfue. 


(45)  In  Snow  y.  Franklin,  Lutw.  358,  to  covenant  for  non-payment  of 
rent,  ike  defendant  pleaded  accord  with  satisfaction  of  the  covenant,  before 
am  breach.  The  plea  was  holden  bad  on  demurrer.  See  also  Kaye  v. 
Wagkom,  1  Taunt.  428,  S.  P. 
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tlie  defendant  pleaded  accord  between  him  and  the  plaintiff,  and 
execution  thereof,  in  satisfaction  and  dischai^e  of  the  want  of 
repairs ;  on  demurrer,  it  was  objected,  that  this  action  of  covenant 
was  founded  upon  the  deed,  which  could  not  be  discharged  exc^t 
by  matter  of  as  hi^  a  nature,  and  not  bv  any  accord  of  matter  in 
pais :  but  it  was  resolved  by  the  court,  that  the  plea  of  the  defei^ 
dant  was  good  ;  and  this  distinction  was  taken ;  where  a  duty 
accrues  by  the  deed,  and  is  ascertained  at  the  time  of  making  the 
writing,  as  by  cov^iant,  bill,  or  bond,  to  pay  a  sum  of  money ;  in 
that  case,  the  duty,  which  is  certain,  takes  its  essence  and  operation 
originally  and  solely  by  the  writing,  and  therefore  it  must  be 
avoided  by  matter  of  as  high  a  nature,  although  the  duty  be 
merely  in  the  personalty  (/)  (46).  But  where  no  certain  duty 
accrues  by  the  deed,  but  a  wrong  or  subsequent  default^  together 
with  the  deed,  gives  an  action  to  recover  damages,  which  are  only 
in  the  personalty,  for  such  wrong  or  default,  accord  with  satisfac* 
tion  is  a  good  plea ;  as,  in  this  case,  the  covenant  does  not  give 
the  plaintiff,  at  the  time  of  making  it,  any  cause  of  action,  but  the 
tort  or  default  in  not  repairing  the  house,  together  with  the  deed, 
gives  an  action  to  recover  cuftmages  for  the  want  of  reparation. 
The  action  is  not  founded  merely  on  the  deed,  but  on  the  deed  and 
the  subsequent  wrong ;  which  wrong  is  the  cause  of  action,  and  for 
which  damages  shaU  be  recovered ;  and  in  every  action  where 
compensation  is  demanded,  by  way  of  damages  only,  accord  executed 
is  a  good  bar. 

The  plaintiff  being  seised  in  fee  of  a  messuage  and  lands  (^), 
one  parcel  of  which,  consisting  of  about  one-thira,  lay  contiguous 
to  the  land  of  one  E.  P.,  in  consideration  of  a  sum  of  money,  and 
the  covenant  hereinafter  mentioned,  by  indenture  released  the  said 
parcel  of  land  to  E.  P.  in  fee,  who  thereupon  covenanted,  for  her- 
self and  her  assigns,  that  she  would,  from  time  to  time,  and  at  all 
times  thereafter,  pay  one-third  part  of  all  the  taxes  and  assessments 
that  should  be  imposed  on  the  said  messuage  and  land ;  the  parcel 
of  land  came  to  the  defendant  by  assignment,  who  neglected  to  jpay 
the  one- third  part  of  the  taxes  for  several  years.  The  plsuntiff  having 
declared  for  a  breach  of  covenant,  in  the  years  1759, 1760,  1,  2,  3, 
4, 5,  and  6,  the  defendant  pleaded,  that  in  Michaelmas  Term,  1766,  he 
commenced  an  action  against  the  plaintiff,  and  one  R.  J.,  for  certain 

(/)  See  next  caie.  Wut  ▼.  Blakmoaif,  2  M.  &  Or.  729;  3 

(jf)  Jtogtrt  ▼.  PoyiM,  MSS. ;   2  Wils.      Scott's  N.IL199. 
276,  8.  C.  briefly  stated;  recognized  in 

_  • 

^46)  A  conatend  agreement  by  parol  cannot  be  pleaded  to  invalidate  a 
daim  arising  upon  a  deed.  Hence  to  debt  on  bond,  conditioned  for  the 
performance  of  an  award,  a  parol  agreement  between  the  parties  to  waive 
and  abandon  the  award  cannot  be  pleaded. — Braddick  v.  Hiompson^ 
8  East,  344.  See  Thompson  v.  Brown,  7  Taunt.  656 ;  Sellers  v.  Biekford, 
8  Taunt.  31. 
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trespasses  committed  by  them  upon  the  lands  and  goods  of  the 
defendant ;  and  thereupon,  afterwards,  to  wit,  on  the  22nd  January, 
1767,  it  was  agreed,  (not  saying  by  deed,)  that  the  defendant  should 
put  an  end  to  his  suit,  and  that  plaintiff  and  R.  J.  should  pay  a 
certain  sum  of  money,  and  costs  :  and  that  the  plaintiff  should 
relinquish  all  damages  and  demands  which  he  then  had  against  the 
defendant ;  the  plea  then  averred,  that  the  defendant  did  not  further 
prosecute  his  suit  against  the  plaintiff  and  R.  J.  and  prayed  judg- 
ment of  the  action.  On  general  demurrer  to  this  plea,  it  was 
objected,  that  a  covenant  to  pay  money,  which  was  by  deed,  could 
not  be  discharged  without  deed :  and  of  this  opinion  was  the  court, 
and  gave  judgment  for  plaintiff.  Blake's  case,  6  Rep.  44,  a,  was 
cited. 

Covenant  by  the  heir  in  reversion  (A),  against  executor  of  tenant 
for  life,  for  breach  of  covenant  in  testator,  in  not  repsuring  the 
house  demised;  plea,  that  the  testator,  tenant  for  life,  di^  on 
such  a  day,  and  that  afterwards  it  was  agreed,  between  the  plaintiff 
and  defendant,  that  defendant  should  quietly  depart  and  leave 
possession  to  the  plaintiff,  and,  in  consideration  thereof,  the  plaintiff 
agreed  to  discharge  him  from  the  breach  ;  and  averred,  that 
within  five  days  from  the  day  of  agreement,  he  left  the  house.  On 
demurrer,  the  plea  was  holden  to  be  bad;  for  the  time  was  not 
fixed  by  the  terms  of  the  agreement,  when  the  executor  should 
depart ;  and,  although  it  was  averred  that  he  departed  within  five 
days,  yet  that  would  not  aid  the  first  uncertainty;  for  the  agreement 
was  the  foundation  of  the  whole,  which  ought  to  be  certain,  when  it 
should  be  performed. 

2.  JEIviction. 

To  covenant  for  rent  arrear,  the  lessee  may  plead  (i)  that  he 
was  evicted,  by  the  lessor,  from  the  demised  premises,  and  kept 
out  of  possession  until  after  the  rent  in  question  became  due ;  Ua 
an  eviction  occasions  a  suspension  of  the  rent ;  but  a  mere  trespass 
will  not  :  for  where  to  covenant  for  rent  arrear  for  a  dwelling- 
house  (ft),  the  defendant  pleaded  that  the  lessor  had  taken  away  a 
pent-house,  fixed  to  the  dwelling-house,  and  part  of  the  demised 
premises ;  on  demurrer,  the  court  held,  that  the  facts  stated  in  the 
defendant's  plea  being  a  mere  trespass,  for  which  the  defendant 
might  have  a  remedy  by  action,  would  not  operate  as  a  suspension 
of  the  rent.  Although  rent  is  suspended  by  an  entry  into  part  (/), 
yet  on  a  demise  of  a  messuage  with  the  appurtenances,  the  cove- 
nant to  repair  is  not  suspended  by  an  entry  into  the  back  yard,  the 
lessee  remaining  in  possession  of  the  messuage  (m). 

(A)  Samford  v.  Cutcl\fe,  Yclv.  124  ;  by  Dunning,  in  Bwni  v.  Copt,  Cowp.  242. 
Rtistel  V.  RuMel,  3  Lev.  189.  (/)  Dotrell  v.  Andrew9,  Hob.  190. 

(0  DaMoH  V.  Reeve,  Lord  Raym.  77.  (m)  SnelUng  v.  Stag,  Bidl.  N.  P.  165. 

{i)  Roper  ▼.  Lhyd,  T.  Jones,  148,  cited 
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It  is  to  be  observed  (n),  tbat  if  a  tenant  would  excuse  himself 
from  payment  of  rent  upon  an  emotion  by  a  stranger,  he  must  show 
that  such  stranger  had  a  good  title  to  evict  him :  and  in  order  to 
give  the  plaintiff  a  proper  opportunity  of  controverting  such  title, 
the  defendant  must  uiow  particularly  how  it  arises ;  for,  if  it  were 
sufficient  to  allege  that  the  stranger  had  a  good  title,  a  single  issue 
could  not  be  taken  on  it ;  and  as  the  legality,  as  well  as  the  fact  of 
the  title,  would  be  complicated  together,  the  jury  would  be  entangled 
with  questions  of  law,  which  are  proper  for  the  consideration  of  the 
court  only.  To  avoid  this  inconvenience,  it  is  necessary  that  the 
title  should  be  specified. 

3.  Illegal  Purpose. 

All  the  decisions  show,  that  at  common  law,  a  contract  entered 
into  to  effect  an  illegal  purpose  is  void,  and  cannot  be  enforced ; 
and  it  makes  no  difference  that  the  contract  is  under  seal.  Hence 
where  it  was  pleaded  to  covenant  for  non-payment  of  rent  under  a 
lease,  that  the  stat.  25  Qeo.  III.  c.  77,  makes  it  illegal  to  boil 
turpentine  in  any  warehouse  nearer  to  any  other  building  than 
seventy-five  feet,  and  that  the  premises  demised  were  within  that 
distance,  and  let  for  the  express  purpose  of  being  so  used ;  this  was 
holden  (o),  on  demurrer,  a  good  plea,  although  the  lease  did  not 
mention  the  purpose  for  which  it  was  executea,  nor  was  it  averred 
that  the  unlawful  purpose  had  been  carried  into  effect;  for  it 
having  been  pleaded  that  such  was  the  purpose,  it  might  have  been 
proved  by  evidence  dehors  the  lease,  had  issue  been  joined  on  the 
tact. 

4.  Infancy, 

At  the  common  law,  infants  are  not  bound  by  covenants  which 
operate  to  their  disadvantage.  Hence  a  defendant  may  insist  on 
his  non-age,  as  a  defence  to  an  action  of  covenant :  but  this  defence 
must  be  pleaded  specially,  and  cannot  be  given  in  evidence  on  non 
est  factum.  The  stat.  5  Eliz.  c.  4  (p),  whereby  infants  are  enabled 
to  oind  themselves  apprentices,  has  not  altered  the  common  law  as 
to  the  binding  force  of  covenants  entered  into  by  infants,  at  least 
where  the  covenants  are  collateral  covenants.  This  point  appears 
to  have  been  doubted  formerly  (9),  but  was  fully  established  in  the 
following  case : — 

In  covenant  against  an  apprentice  for  departing  from  the  plain- 
tiff ^s  service  (r)  without  license,  within  the  time  of  his  apprentice- 

(»)  Per  Lord  Hardwteket  C.  J.,  in  /or-  c.  96. 
dam  ▼.  Twelli,  B.  R.  M.  9  Geo.  II.  MSS.  (q)  Fleming  ▼.  Pitmaih  Winch,    63 ; 

and  Ca.  Temp.  Hardw.  172.  HuU.  63,  8.  C,  E.  T.  21  Jac. 

(0)  The  Ooi  Light  and  Cfoke  Con^ang  (r)  Gylbert  ▼.  Fletcher,  Cro.  Car.  179; 

T.  Twmer,  6  Bingph.  N.  C.  324.  IMVm  case,  7  Mod.  15,  S.  P. 

(ji)  Amended  bf  ttal.  54  Geo.  lU. 
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ah^ ;  tlie  defendant  pleaded,  that  at  the  tiaie  of  making  the  indNH 
tore  he  was  within  age.  On  deaiurrer,  judgment  was  given  for  the 
defendant;  the  court  being  unanimous  that,  althoi^h  an  infSuit 
might  vohmtarily  bind  himself  an  apprentice,  and  if  he  continued  an 
i^prentice  for  seven  years,  might  have  the  benefit  to  use  his  tisde ; 
jet,  neither  at  the  ecHnmon  law,  nor  by  stat.  5  Eliz.  c.  4,  did  m 
covenant  or  obligation  of  an  in&nt,  for  his  af^renticeship,  bind  him ; 
nor  did  any  renuBdy  lie  against  an  infiyit,  upon  such  covenant.  See 
a  dictum  to  the  same  e&ct,  with  the  e&o^tion  of  special  m^rtfttn, 
in  Whittinffkam  v.  HUl^  Cro.  Jac.  494.  By  the  custom  of  London, 
an  infant  may  bind  himself  by  covenant  in  an  indenture  of  ap{Hren- 
ticeship.  2  Rol.  R.  305 ;  Code  v.  Holmes^  Palm.  361 ;  Anon, 
1  Lev.  12 ;  Ham  v.  Chamdler,  1  Mod.  271. 

Covenant  upon  an  indenture  of  i^>prenticeship  (s)  by  the  master 
against  the  father;  breach,  that  the  apprentice  absented  himself 
from  the  service;  plea,  that  the  son  faithfully  served  until  he  came 
of  age,  and  that  he  then  avoided  the  indenture ;  it  was  holden,  that 
this  was  no  answer  to  the  action. 


5.  lAndtatumg^  Statute  of. 

By  Stat.  S  &  4  Will.  lY.  c.  42,  s.  3,  ''All  actions  of  debt  far 
rent  upon  an  indenture  of  demise,  all  actions  of  covenant  or  debt 
upon  any  bond  or  other  specialty,  shall  be  commenced  and  saed 
within  ten  years  after  the  end  of  this  present  session  (1833),  or 
within  twenty  years  after  the  cause  of  such  action  or  suit."  0[>ve- 
nant  for  rent  arrear  (t)  or  for  non-payment  of  the  arrears  of  a  rent- 
charge  («),  may  be  brought  within  the  time  limited  by  the  forgoing 
section,  and  is  not  limited  to  six  years  by  3  &  4  WiO.  IV.  c.  27, 
s.  42  (x). 

6.  Nil  habuU  in  temementis. 

If  a  lease  be  by  indenture  (^),  the  lessor  and  lessee  are  concluded 
from  avoiding  the  lease :  and  if  an  action  be  brought,  and  the  plain- 
tiff declare  on  the  indenture  (z)^  and  the  defendant  pleads  that  Hke 
lessor  nil  habuit  in  tenementis^  the  plaintiff,  instead  of  replying  the 
estoppel,  may  demur ;  because  the  estoppel  appears  on  the  record. 

Covenant  was  brought  by  the  assignee  of  a  reversion  for  non- 
payment of  rent  (a)  :  it  was  stated  in  the  declaration,  that  J.  P., 
on  a  certain  day,  was  seised  in  fee,  and  on  the  same  day  demised 
by  indenture  to  the  defendant ;  that  J.  P.  afterwards  assigned  the 

(f)  CMNtf^  y.  Hia,  3  B.  &  A.  59.  Y.C,  on  these  two  statotes  in  Du  Vigiet 

(0  Paget  ▼.  Foley,  2  Bingh.  N.  C.  679 ;  y.  Xm,  2  Hare,  326. 

McarttkmrmB  y.  Wmimm,  4  Biiig^  N.  C.  (y)  See  atat.  7  &  8  Vict  c  76,  a.  4„ 

182,  S.  P.  adDutted.  post,  tit.  **  Debt  for  Uae  and  Occapikm/' 

(«)  Straeken  y.  7%«Mt,  12  A.  &  E.  (z)  PalBMry.ieMiff,Str.818.   llliod. 

546;  4P.&D.229.  411;  Leach's  edit.  Lord  Ba7m.l&50,i9.C 

(#)  See  the  obseryations  of  Wigram,  (a)  P4UaMr  y.  iZMat,  nit  aignv. 
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iBversion  in  fee  to  the  plaintiff.  Plea,  that  before  the  demise  and 
assignment  of  the  reversion  to  the  plaintiff,  J.  P.  eonveyed  the  pre- 
mises to  J.  S.  in  fee,  and  traversed,  that  at  any  time  after  that 
oonveyance  J.  P.  was  seised  in  fee.  On  general  demurrer  it  wbb 
hdden,  that  this  plea  was  a  special  nil  haauit  in  tenementisy  which 
was  no  more  to  be  allowed,  where  the  d^nise  was  by  indenture,  than 
a  general  plea  of  that  kind ;  and  although  the  plaintiff  was  an  as- 
signee, yet  he  might  take  advantage  of  the  estoj^l,  because  it  ran 
with  the  land. 

In  covenant  by  lessor  on  an  indenture  of  lease  for  not  re- 
pairing (&),  the  lessee  pleaded,  that  the  lessor  had  an  equitable 
estate  only  in  the  thing  demised  :  on  special  demurrer,  the  plea 
was  holden  bad. 

It  is  an  universal  rule  that  a  tenant  shall  not  be  permitted  to  set 
up  any  objection  to  the  title  of  his  landlord^  under  whom  he  holds : 
this  is  not  a  mere  technical  rule,  but  one  founded  in  public  con- 
venience and  policy.  Hence  a  lessee  of  land  in  the  Bedford 
Level  (c)  cannot  object  to  an  action  by  his  landlord  for  a  breach  of 
covenant,  in  not  repairing,  that  the  lease  was  void  by  the  stat. 
15  Car.  II.  c.  17,  for  want  of  being  registered.  The  act  meant,  for 
the  protection  of  titles,  that  leases  and  conveyances,  within  this 
district,  should  be  registered,  that  every  person  interested  in  the 
inquiry  might  know  in  whom  the  title  to  such  land  was ;  and,  there- 
fore, as  agaLost  persons  who  have  been  deceived  by  the  omission  to 
register,  or  even  as  aeainst  those  who,  without  being  deceived,  knew 
that  the  act  had  not  been  complied  with,  and  relied  on  it,  the  legal 
objection  might  prevail  at  law;  but  not  as  between  the  parties 
themselves  to  the  lease,  between  whom  the  act  was  not  meant  to 
operate. 

Covenant  for  rent  was  brought  on  an  indenture  of  lease  (cQ,  by 
the  assignees  of  a  lessor  (a  bamorupt) ;  the  defendant  pleaded,  that 
the  lessor  nil  haluit  in  tenementis ;  it  was  holden  baa,  on  general 
demurrer.  In  like  manner,  it  has  been  adjudged  (e),  that  an 
assignee  of  lessee  under  a  lease  by  indenture  cannot  plead  that  the 
lessor  did  not  demise. 

It  may  be  observed  that,  in  the  preceding  cases,  the  want  of  title 
did  not  appear  on  the  face  of  the  declaration ;  and  it  seems  that,  in 
order  to  give  a  party  the  benefit  of  an  estoppel,  in  all  cases  where 
it  is  necessary  to  set  forth  a  title,  a  good  title  must  appear  on  the 
face  of  the  declaration ;  for  in  Nokes  v.  Awder^  Cro.  Eliz.  373,  436, 
it  was  resolved,  by  all  the  judges,  that  although  they  would  not 
intend  a  lease  to  be  good  by  estoppel  only,  yet  where  it  appeared  on 
the  face  of  the  declaration  to  be  so,  the  assignee  of  su^  a  lease 

Blaie  v.  FMer,  8  T.  R.  487.  (e)  Taylor  y.  NetdMam,  2  Twiiit.  278  j 

Hodton  y.  Sharpe,  10  East,  350.  Aveline  y.  Whinon,  4  M.  &  Or.  801 ;  Me 

,  ,  Parker  and  oiherg,   Airigneet  qf  Cooeh  y.  Cfoodmm,  2  Q.  B.  ftSO)  2  O.  ft 

8iMi  (a  baninqti)  y.  MamUnff,  7  T.  R.  537.  D.  159. 
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could  not  fnaintain  an  action  for  the  breach  of  any  of  the  covenaniB 
contained  in  the  lease  (/).  So  where  ooveniuit  was  faron^hi 
against  a  lessee  for  years  (^),  on  an  indenture  of  lease,  and  it  i^ 
peared  on  the  declaration,  that  the  lease  was  executed  by  a  tenant 
for  life,  that  the  plaintiff,  the  reversioner,  who  was  then  under  age, 
was  named  in  the  lease,  but  that  the  lease  had  not  been  executed 
by  him  until  after  the  death  of  the  tenant  for  life,  judgment  waa 
ffiyen  for  the  defendant,  on  the  ground  that  the  lease  was  Toid 
by  the  death  of  tenant  for  life:  Buller,  J.,  observing,  that  tlie 
court  could  not  proceed  on  the  doctrine  of  estoppel  in  this  caBe, 
because  it  was  admitted  by  the  plaintiff,  on  the  pleadings,  that  he 
did  not  execute  until  after  the  death  of  the  tenant  for  life.  So 
where  the  plaintiff  declared,  that  by  deed  made  between  her  as 
attorney  far  J.  8.  (A)  on  the  one  part,  and  the  defendant  on  the 
other  part,  she  demised  a  house  to  the  defendant,  and  that  he 
covenanted  to  pay  the  rent  to  J.  S.,  and  then  assigned  a  breach  in 
the  non-payment  of  the  rent,  to  the  damage  of  Uie  plaintiff  (the 
attorney).  On  demurrer  it  was  objected,  that  the  lease  was  void, 
because  the  plaintiff  acting  only  as  attorney  to  J.  S.,  it  should 
have  been  made  as  a  lease  from  him,  and  in  his  name  (i),  and  that, 
the  lease  being  void,  the  covenant  to  pay  the  rent  was  void  also. 
JE.  contra  it  was  insisted,  that  the  instrument  being  under  seal,  the 
defendant  was  estopped  from  saying  the  plidntiff  did  not  -demise. 
But  the  court  held,  that  it  appearing  on  the  declaration  that  the 
lease  was  void,  because  it  was  not  made  in  the  name  of  J.  S.,  whose 
house  it  appeared  to  be,  and  that  the  plaintiff  only  made  it  as  his 
attorney,  there  could  not  be  any  estoppel,  and  then  the  covenant  to 
pay  the  rent  was  void,  and  consequently  the  plaintiff  could  not  main- 
tain the  action. 

Where  a  lease,  by  indenture,  takes  effect  in  point  of  interest, 
which  interest  may  be  co-extensive  with  the  lease  in  point  of  dura- 
tion, but  in  fact  determines  before  it,  the  lease  may  then  be 
avoided,  and  the  parties  Are  not  estopped  from  showing  the  fiicts 
which  determined  the  lease ;  as  where  A.,  lessee  for  life  of  B., 
makes  a  lease  for  years  (A),  by  (}eed  indented,  and  afterwards 

fmrchases  the  reversion  in  fee;    B.  dies;   A.  shall  avoid  his  own 
ease ;  for  he  may  confess  and  avoid  the  lease,  which  took  effect  in 
point  of  interest,  and  determined  by  the  death  of  B.  (47).     So 

(/)  See  Co.  Litt.  352,  6 ;  Brydge»  t.  (t)  See  WUk9  y.  Back,  2  East,  142. 

Lewiay  3  Q.  B.  603 ;  2  G.  &  D.  763.  \k)  1  Inst.  47,  b.    See  TYeport'g  cue, 

(ff)  Lu^ord  y.  BarbeTf  1  T.  K[S6.  6  Rep.  15,  a,  to  the  same  effect,  and  JMm 

{h)  Fnmtin  ▼.  Small,  Ld.  Raym.  1418 ;  d.  Barney  y.  Adanu,  2  Tyrw.  289 ;  2  Cr.  & 

Str.  705,  8.  a,  J.  232 ;  Doe  y.  Seatfmj  2  Cr.  M.&R.  728. 

(47)  This  case  having  been  cited  in  Gilman  v.  Hoare,  Salk.  275, 
Holt,  C.  J.,  said,  that  the  reason  of  it  was^  because  tenant  for  life  has  a 
freehold}  which  is  a  greater  estate,  and  the  lease  will  not  require  any 
estoppel,  if  the  life  endure. 
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where  covenant  was  brought  by  plaintiff  (Q,  as  hm  in  reveruon  in 
fee  to  his  brother,  on  an  indenture  of  lease  for  years,  made  to 
defendant  by  plaintiff's  father,  and  breach  assigned  for  want  of 
repairs ;  defendant  pleaded,  that  the  father  was  tenant  for  Ufe  only, 
and  that  the  lease  had  determined  by  his  death,  and  traversed,  that 
after  the  making  the  lease,  the  reversion  in  fee  had  belonged  to  the 
father ;  on  demurrer,  judgment  was  given  for  the  defendant :  for, 
as  was  said  in  argument,  and  adopted  by  the  court,  though  during 
the  father's  life,  the  lessee  would  have  been  estopped  from  saying 
that  the  father  had  not  the  reversion  in  him,  yet  on  his  death  the 
lease  was  at  an  end ;  and  the  lessee  was  not  estopped  from  pleading 
the  truth  by  confessing  and  avoiding  the  lease ;  and  it  was  holden, 
that  the  traverse  was  well  taken.  So  where  the  declaration  stated, 
that  plaintiff  and  his  wife,  since  deceased,  by  indenture  demised 
certam  premises  to  defendant  for  years,  yielding  and  paying  to 
plaintiff  and  his  wife  a  yearly  rent,  with  a  covenant  to  pay  the  rent 
to  the  plaintiff  and  his  wife,  and  then  averred  that  on  such  a  day  the 
wife  died,  and  afterwards  rent  became  due  and  in  arrear  to  plaintiff: 
defendant  craved  oyer  of  the  indenture,  (whereby  it  appeared,  that 
the  reddendum  was  to  the  husband  and  wife,  and  the  heirs  of  the 
wife,  and  the  covenant  to  pay  rent  was  in  the  same  form,)  and  then 
pleaded  that  the  premises  were  the  estate  of  the  wife,  and  that 
the  plaintiff  had  nothing;  in  them  but  in  right  of  his  wife ;  that  on, 
&c.,  she  died  without  issue,  leaving  J.  S.  her  heir,  whereupon  all 
the  estate  of  the  plaintiff  ceased,  and  J.  S.  threatened  to  enter  and 
eject  defendant,  unless  he  attorned,  whereby  he  was  compelled  to 
attorn,  and  became  tenant  to  J.  S.  General  demurrer  and  joinder. 
It  was  holden  (m),  that  the  plea  was  good,  and  that  some  mterest 
having  passed  by  the  lease  from  plaintiff  and  his  wife,  it  could  not 
work  oy  estoppel ;  and  the  defendant  was  therefore  entitled  to  show 
that  plaintiff  s  interest  had  ceased. 

7.  N'on  est  factum. 

There  is  not  any  general  issue  to  an  action  of  covenant,  but  the 
defendant  may  plead  that  the  deed  (on  which  the  plaintiff  has 
declared,)  is  not  his  deed.  This  plea  puts  in  issue  the  execution  of 
the  deed  in  fact  only,  which  it  is  incumbent  on  the  plaintiff  to  prove. 
If  there  be  a  subscribing  witness  to  the  deed,  the  execution  must 
be  proved  by  such  witness  (48).  But  payment  of  money  into  court 
on  one  of  the  breaches  assigned  in  the  declaration  dispenses  (n) 
with  proof  of  the  execution  of  the  deed,  although  one  or  the  pleas 


t 


ri)  Brudmett  y.  Boberii,  2  Wils.  143.  See  the  decuion  of  C.  B.  in  2  Bingh.  112. 

[m)  Hilly,  8atmder9t  (in  error,)  affirm-  (n)  Randall  ▼.  Lynch,  2  Campb.  357» 

ing  judgment  of  C.  B.,  4  B.  &  C.  529.      Lord  Ellenborfmgh,  C.  J. 

(48)  For  the  exceptions  to  this  rule,  see  post^  tit.  ''Debt  on  Bond," 
mm  est  factum^  p.  562. 
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be  the  plea  of  non  esi/aetum.  Bjr  B.  O.  H.  T.  4  WiU.  lY.  (Pkami^ 
ings  in  partieular  Acti(»is,  II.  1.)  In  covenant  the  plea  of  nam  «ff 
fachm  shall  operate  as  a  denial  of  the  ezeentioii  of  the  deed  in 
point  of  &ot  only,  and  all  other  defences  shall  be  spedalfy  pleaded, 
mduding  matters  which  make  the  deed  absohitely  Yoid,  as  wdl  aa 
those  wmch  make  it  voidable. 

The  frequent  nonsuits  which  occurred  on  the  ground  of  fiital 
variances  (o)  between  the  instruments  set  forth  in  the  dedaiation 
and  those  produced  in  evidence,  have  been  obviated  by  stat.  9 
Geo.  lY.  c.  15,  which,  after  reciting  that  CTeat  expense  is  often 
incurred,  and  delay  or  failure  of  justice  taxes  place  at  trials,  by 
reason  of  variances  between  writings  produced  in  evidence  and  iJm 
setting  forth  thereof  upon  the  record  on  which  the  trial  is  had,  m 
matters  not  material  to  the  merits  of  the  case  (49),  and  such  record 
cannot  now  in  any  case  be  amended  at  the  trial,  and  in  some  cases 
cannot  be  amended  at  any  time ;  for  remedy  thereof  enacts,  ^^llat 
evenr  court  of  record  holding  plea  in  civil  actions,  any  judge  sitting 
at  ffisi  Prius,  and  any  court  of  oyer  and  terminer  and  general  gtm 
deliveiT  in  England,  Wales,  the  town  of  Berwick-upon-Tweed,  and 
Ireland,  may  cause  the  record,  on  which  any  trial  may  be  pendiog 
before  any  such  judge  or  court  in  any  civil  action,  or  in  any  indict^ 
ment  or  information  for  any  misdemeanour,  when  any  variance  shafl 
appear  between  any  matter  in  writing  or  in  print  produced  in 
evidence  and  the  setting  forth  thereof  upon  the  record  whereon  the 
trial  is  pending,  to  be  forthwith  amendea  in  such  particular  by  some 
officer  of  the  court,  on  payment  of  such  costs  (if  any)  to  the  other 
party  as  such  judce  or  court  shall  think  reasonable,  and  therenpon  the 
trial  shall  proceed  as  if  no  such  variance  had  appeared ;  and  in  case 
such  trial  shall  be  had  at  Nisi  Prius,  the  order  for  the  amendment 
shall  be  indorsed  on  the  postea,  and  returned  together  with  Hib 
record ;  and  the  papers,  rolls,  and  other  records  of  the  court,  from 
which  such  record  issued,  shall  be  amended  accordingly/'  In  covenant 
by  lessor  against  lessee  on  indenture  of  demise,  the  breach  aUeged  was 
the  non-payment  of  rent  of  a  toll-house  demised  to  the  defendant 
by  indenture,  of  which  profert  was  made  as  follows,  which  said  ii»* 
denture  plaintiff  now  bnngs  into  court.  Plea,  nan  est  factum  ;  ai 
the  trial  (p)  the  counterpart  executed  by  the  lessee  was  produced. 

(o)  put  y.  Qr0in,  9  East,  188 ;  Bow*      mmU,  2  B.  &  A.  765. 
dUeh  y.  MawUgj  1  C^pb.  195 ;  Hoar  y,  (p  )  Peartey.  Morriee,  3  B.  &  Ad.  396. 

urn,  AM.  St  8.  470}   SwaOow  y.  Beam^ 


(49)  ''Tins  statute,  which  is  still  in  force,  does  not  restrict  the  power  of 
amenmng  to  those  cases  only  in  which  the  defect  to  be  amended  is  not 
material  to  the  merits:  the  words  'not  material  to  the  merits  of  the 
case,'  do  not  appear  in  the  enacting  clause."  Per  Tindal,  G.  J.,  in  Smith 
V.  Bremdram,  2  Mt  8c  Gr.  250 ;  2  Scotf  s  N.  R.  539.  See  Swuthr.  KnamtU 
tf^  2  M.  &  Gr.  561 ;  2  Scotf  s  N.  R.  657. 
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HoMen  not  to  be  a  Tftriance ;  the  terms  of  the  dedaration  wero 
mffieiently  answered  by  the  prodi^ion  of  the  counterpart.  The 
powers  ghren  by  the  foregoing  statute  are,  by  express  enactment, 
oonfined  to  variances  between  any  matter  in  wntii^  or  in  print 
modueed  in  evidence  and  the  record;  bat  the  legislature  has 
ieemed  it  expedient  to  allow  other  am^odments  to  be  made  on  the 
trial;  for  now  by  stat.  3  &  4  Will.  IV.  c.  42,  s.  23,  it  idiall  be  hw- 
Ihl  for  an^  court  of  record  holding  plea  in  civil  actions,  and  any 
jndee  sittmg  at  Nisi  PrinS)  if  su<£  court  or  judge  dmll  see  fit  so 
to  do,  to  cause  the  record,  vnrit,  or  document,  on  wfaidi  any  trial 
ma^  be  p^ding  before  any  such  court  or  judge,  in  any  civil  action 
er  m  any  information  in  the  nature  of  a  quo  warranto,  or  proceedii^ 
on  a  mmdamus,  when  any  variance  shall  appear  between  the  proof 
wmd  the  recital  or  setting  forth  on  the  record,  writ,  or  document,  om 
which  the  trial  is  proceeding,  of  any  contract,  custom,  prescription, 
name,  or  other  matter,  in  any  particular  in  the  judgment  of  such 
court  or  judge,  not  material  to  the  merits  of  the  case^  and  by  which 
the  opposite  party  caimot  have  been  prejudiced  in  the  conduct  of 
his  action,  prosecution,  or  defence,  to  be  forthwith  amended  by  some 
officer  of  the  court  or  otherwise,  both  in  the  part  of  the  pleisulings 
where  such  variance  occurs,  and  in  every  other  part  of  the  pleadings 
which  it  may  become  necessary  to  amend,  on  such  terms  as  to 

Cyment  of  costs  to  the  other  party,  or  postponing  the  trial  to  be 
d  before  the  same  or  another  jury,  or  both  payment  of  costs  and 
p»tponenient,  as  sucb  court  or  judge  shall  think  reasonable ;  and 
m  case  such  variance  shall  be  in  some  particular  in  the  judgment  of 
such  court  or  judge  not  material  to  the  merits  of  the  case,  out  such 
as  that  the  opposite  party  may  have  been  prejudiced  thereby  in  the 
conduct  of  his  action,  prosecution,  or  defence,  then  such  court  or 
judge  shall  have  power  to  cause  the  same  to  be  amended  upon  pay- 
ment of  costs  to  the  other  party,  and  withdrawing  the  record  or 
postponing  the  trial  as  aforesaid,  as  such  court  or  judfle  shall  think 
reasonable ;  and  after  any  such  amendment  the  tnal  diall  proceed, 
in  case  the  same  shall  be  proceeded  with,  in  the  same  manner  in  all 
resnects,  both  with  respect  to  the  liability  of  witnesses  to  be 
indiGted  for  perjury  or  otherwise,  as  if  no  such  variance  had  ap- 
peared ;  and  m  case  sudb  trial  shall  be  had  at  Nisi  Prius,  or  by 
virtue  of  such  writ,  the  order  for  the  amendment  shall  be  indorsed 
on  the  postea  or  the  writ,  as  the  case  may  be,  and  returned  together 
with  the  record  or  writ :  and  thereupon  such  papers,  rolls,  and  other 
records  of  the  court,  from  which  such  record  or  writ  issued,  as  it 
may  be  necessary  to  amend,  shall  be  amended  accordingly ;  and  in 
ease  the  trial  shall  be  had  in  any  court  of  record,  then  the  order  for 
amendment  shall  be  entered  on  the  roll  or  other  document  upon 
which  the  trial  shall  be  had ;  provided  that  it  shall  be  lawful  for 
any  party  who  is  dissatisfied  with  the  decision  of  such  judge  at  Nisi 
Prius,  sheriff,  or  other  officer,  respecting  his  allowance  of  any  such 
amendment,  to  apply  to  the  court  from  which  sndi  record  or  writ 
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issued  for  a  new  trial  upon  that  ground ;  and  in  case  any  sudi 
court  shall  think  such  amendment  improper,  a  new  trial  shall  be 
granted  accordingly,  on  such  terms  as  the  court  shall  think  fit ;  or 
the  court  shall  make  such  other  order  as  to  them  may  seem  meet  (r). 
And  by  sect.  24,  the  said  court  or  judge  shall  and  may,  if  ihsf 
think  fit,  in  all  such  cases  of  variance,  instead  of  causinff  the  recora 
or  document  to  be  amended,  direct  the  jury  to  find  the  lacts  accord- 
ing to  the  evidence,  and  thereupon  such  finding  shall  be  stated  on 
such  record  or  document ;  and  notwithstanding  the  finding  on  the 
issue  joined,  the  said  court,  or  the  court  from  which  the  record  has 
issued,  shall,  if  they  shall  think  the  variance  immaterial  to  the 
merits  of  the  case,  and  the  mis-statement  such  as  could  not  have 
prejudiced  the  opposite  party  in  the  conduct  of  the  action  or 
defence,  give  judgment  according  to  the  very  right  and  justice  of 
the  case  (a). 

An  allegation  of  a  demise  being  by  indenture^  imports  that  the 
demise  is  by  an  instrument  in  writing  and  under  seal ;  consequently 
to  a  declaration  in  covenant  upon  an  indenture  of  lease  by  the  lessor 
against  the  assignee  of  the  lessee,  a  plea,  that  the  indenture  was  not 
signed  by  the  plaintiff  or  by  any  agent  authorized  in  writing,  is  bad  (f). 

Covenant.  The  declaration  stated,  that  the  plaintiff  complained 
of  the  defendant  B.,  chairman  of  the  board  of  directors  of  a  joint- 
stock  company,  and  then  set  forth  an  agreement  between  plaintiff 
and  the  company,  sealed  with  the  seal  of  one  J.  S.,  for  and  on  behalf 
of  the  company,  he,  J.  S.,  acting  at  the  time  as  its  chairman^  It 
was  holden  (u),  that  covenant  could  not  be  maintained  against  the 
defendant. 

Coverture  of  the  defendant,  at  the  time  of  execution,  which  might 
have  been  given  in  evidence  under  non  est  factum^  must  be  pleaded. 
In  covenant,  the  declaration  stated  a  joint  demise  by  husband  and 
wife  (x).  Plea,  non  est  factum.  It  appeared  in  evidence,  that  the 
husband  was  tenant  for  life,  with  remainder  to  the  wife  for  life,  and 
that  they  had  jointly  demised  to  the  defendant.  After  verdict,  a 
motion  was  made  for  a  new  trial,  on  the  ground,  that  the  demise 
stated  was  an  impossible  demise :  for  the  husband  alone  had  the 
power  of  demising,  and  the  wife  could  only  confirm ;  the  court  dis- 
charged the  rule :  and  Blackstone^  J.,  said,  ^'  The  issue  is,  that 
there  is  no  such  deed  as  stated  in  the  declaration  ;  if,  in  fact,  such 
a  deed  appears,  the  defendant,  who  is  in  possession  under  it,  shall 
not  question  the  title  of  the  plaintiffs  to  make  such  demise,  and 

(r)  See  AUnmon  v.  Raleigh,  3  Q.  B.      See  the  stat.  7  &  8  Vict.  c.  76,  s.  4,  p9&l, 
79 ;  2  G.  &  D.  611.  tit.  "  Debt,''  VIII.  "  Debt  for  Ute 


(f )  See  Knight  t.  M'Douall,  12  A.  &  E.  Occupation:' 

438;    4  P.  &  D.   168;    and  Smith  t.  («)  Hall  \.  Bainbridge,  \  VI.  8l  Gr,  \2\ 

Knowelden,  2  M.  &  Gr.  561 ;    2  Scott's  1  Scott's  N.  R.  151. 

N.  R.  657.  (jp)  Friend  ▼.  B&Mtahraok,  2  BL  Bep. 

(0  Aveline  t.  Whieeon,  4  M.  &  Gr.  801.  1 152. 
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>f  thereby  evade  the  performance  of  what  he  himself  has  stipulated." 

II  And  NareZy  J.,  said,  on  the  issue  of  mm  e$t  factum  in  covenant,  the 

deed  only  must  be  proved. 

If  the  plaintiff  declares  for  a  breach  of  covenant,  and  states  the 
covenant,  b^  itself,  in  its  own  absolute  terms,  without  the  qualifying 
context  which  belongs  to  it,  this  being  an  untrue  statement,  in  point 
of  substance  and  effect,  of  the  deed,  will  entitle  the  defendant  to  a 
nonsuit  on  the  ground  of  a  variance,  on  the  plea  of  rum  est  factum  (y). 
Releasors  covenanted  that  for  and  notwithitanding  any  act^  ^c.  hy 
them  or  either  of  them  done  to  the  contrart/y  they  had  good  title  to 
convey  certain  lands  in  fee ;  and  also^  that  they  or  some  or  one  of 
them,  for  and  notwithstanding  any  such  matter  or  thing  as  afore- 
said, had  good  right  and  full  power  to  convey,  &c. ;  and  likewise, 
that  the  releasee  £ould  peaceably  and  quietly  enter,  hold,  and  enjoy 
the  premises  granted,  without  the  lawful  let  or  disturbance  of  the 
releasors  or  their  heirs  or  assigns,  or  for  or  by  any  other  person  or 
persons  whatsoever,  and  that  the  releasee  should  be  kept  liarmless 
and  indemnified  by  the  releasors  and  their  heirs  against  all  other 
titles,  charges,  &c.,  save  the  chief  rent  payable  out  of  the  premises 
to  the  lord  of  the  fee.  It  was  holden  (2r),  that  the  generality  of  the 
covenant  for  quiet  enjoyment^  against  the  releasors  and  any  other 
person^  was  not  restrained  by  the  qualified  covenants  for  good  title 
and  right  to  convey ;  and  consequently,  although  the  declaration 
stated  the  covenant  for  quiet  enjoyment  in  its  own  absolute  terms, 
yet  on  non  est  factum  there  was  not  any  variance.  The  declaration 
set  forth  a  covenant  to  repair  generally.  Plea,  non  est  factum.  The 
deed,  when  produced,  contained  an  exception  of  fire  and  other 
casualties.  This  was  holden  to  be  a  fatal  variance  (a),  before  new 
rules. 

8.  Non  infregit  conventionem. 

I  am  not  aware  of  any  case  at  common  law  (50)  in  which  non 
infregit  conventionem  has  been  holden  to  be  a  good  plea  on  demurrer; 
if  it  can  be  pleaded  in  any  case,  it  must  be  in  the  single  case  where 
the  declaration  states  a  single  breach  of  covenant  in  the  affirmative, 
and  concludes  with  an  affirmative  allegation,  ^'  And  so  the  defen- 

(y)  Adm.  perClir.  in  Bowell  t.  Riehardi^  vrhich  applies  to  the  breach  complained  of, 

11  Eaat,  633.    Bat  aee  Gordon  ▼.  Gordon,  if  that  which  is  omitted  do  not  qualify  that 

1  Staride,  N.  P.  C.  294,  and  new  rules.  which  is  stated,  13  East,  20. 

(z)  Howell  T.  Riehard9, 11  East,  633  ;  (a)  Tempany  t.  Bumand,  4  Campb.  20. 
bat  it  is  enough  to  state  truly  that  part 

^50)  By  Stat.  11  Geo.  I.  c.  30,  s.  43,  in  actions  of  covenimt  upon 
policies  of  insurance  under  the  common  seal  of  either  of  the  two  insurance 
companies  (Royal  Exchange  and  London  Assurance),  the  defendants  mav 
plead  that  "  they  have  not  broke  the  covenants  in  such  policy  contained, 
or  any  of  them." 

VOL.  I.  2  N 
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dftat  has  bndcen  hb  eovoaant.'**  In  the  following  caaefi,  the  plea  of 
nou  infregii  eawvmtianem  waB  holden  to  be  improperly  pleaded.  In 
covenant  on  a  lease  (6),  for  not  repairing  the  premises  demised,  the 
plaintiff  assigned  several  breaches.  Plea,  non  infreait  anweutiamem. 
On  demurrer,  the  court  nve  judgment  for  the  plaintifl^  on  these 
grounds :  Ist.  That  the  plea  was  too  general ;  for  several  breaches 
were  assigned :  2nd,  That  the  breach  being  in  noii  repanaido^ 
non  infrtgit  canventionem  could  not  be  a  good  plea;  because  two 
negatives  could  not  make  a  good  issue.  So  where  in  covenant  (c), 
the  breach  assigned  was  for  non-payment  of  an  annuity  ;  the 
defendant  pleaded  that  he  had  not  broken  his  covenant ;  special 
demurrer,  that  the  breach  and  plea  both  being  in  the  negative, 
Uiere  was  not  any  issue.  Judgment  for  the  plaintiff.  So  where 
plaintiff  declared  on  a  covenant  for  quiet  enjoyment  (d)^  and 
aaBigned  serenl  breaches,  in  which  were  stated  evictioiw  bv  diflferent 
persons,  and  concluded  with  these  words,  '*"  And  so  the  defendants 
nave  not  kept  their  covenants.'*  The  defendants  pleaded  non 
infregii  conveniionem.  On  special  demurrer,  assigning  for  causes, 
that  the  plea  attempted  to  put  in  issue  several  matters,  and  to  make 
an  issue  out  of  two  negatives,  the  court  gave  judgment  for  the 
pUintiff,  observing  that  the  plea  was  onfy  argumentative,  and 
therefore  an  improper  plea. 

9.  Payment  of  Money  into  Court 

Mon^  may  now  be  paid  into  court  in  this  action  by  stat.  3  &  4 
Win.  I V .  c.  42,  B.  21,  which  see,  ante^  p.  140,  with  the  form  of 
pleading. 

10.  Performance. 

If  all  the  covenants  be  in  the  affirmative  (e),  the  defendant  may 
plead  generally,  performance  of  all :  but  if  any  be  in  the  negative, 
to  so  many  he  must  plead  specially,  (for  a  negative  cannot  be 
performed,)  and  to  the  rest  generally  (ol).  So  if  any  of  the  cove- 
nants be  in  the  disjunctive  (f\  the  defendant  must  show  which 
of  them  he  hath  performed.  So  if  any  are  to  be  done  of  record  (y), 
he  must  show  that  specially,  and  cannot  involve  it  in  general  plead- 
ing.    So  if  a  covenant  be  partly  affirmative  and  partly  negative  (A) : 


(b)  put  ▼.  Xmm/,  3  Lev.  19 ;   Tiiylor  U)  I  Imt.  303,  b. 

T.  NetdMrnm,  2  Tannt.  278.  (/)  A- 

Botme  ▼.  Eyre^  2  BL  Rep.  1312.  (p)  Jb. 

Hodgwn  ▼.  Tk€  Bait  India  Com-  (A)  LtmgkwtU  y.  Po/hmt,  I  Sid£.  87. 
/yony,  8  T.  R.  278. 


a 


(51)  The  same  rule  holds  in  debt  on  bond  conditioned  for  the  perform- 
ance of  covenants.  Cropwel  v.  Peachy ,  Gro.  Eliz.  691.  In  this  case, 
advantage  was  taken  of  the  wrong  plea£ng,  by  demurrer. 
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as  where  the  words  of  the  covenant  were,  that  defendant  decederet^ 
procederet,  et  Tion  deviet;  defendant  having  pleaded  performance 
generally,  the  plea  was  holden  bad.  PerformaiiGe  must  be  pleaded 
in  the  terms  of  the  covenaat ;  otherwise  it  will  be  bad  on  general 
demurrer  (t). 

11.  Melease. 

A  contract  under  seal  cannot  be  varied  by  a  parol  contract.  In 
the  case  of  a  covenant  the  whole  matter  is  under  the  seal  of  the 
party;  and  the  contract  into  which  he  has  entered  can  be  dis- 
charged only  by  an  instrument  of  the  same  nature  as  that  by  which 
the  contract  was  created  (j). 

If  a  man,  by  deed,  covenant  to  build  a  house  (k%  or  make  an 
estate,  and,  before  the  covenant  broken,  the  covenantee  releaseth 
to  him  all  actions,  suits,  and  quarrels,  this  doth  not  discharge  the 
covenant  itself;  because,  at  the  time  of  the  release,  there  was  not 
any  duty  or  cause  of  action  in  being.  In  covenant  by  assignee  of 
feoffee  (i),  against  feoffor,  for  a  breach  of  covenant  to  make  further 
assurance,  in  not  levying  a  fine  at  the  request  of  the  assignee; 
defendant  pleaded  a  release  from  the  feoroe,  which  release  bore 
date  afler  the  commencement  of  the  acticm  by  the  assignee ;  on 
demurrer,  it  was  holden,  that  the  breach  being  in  the  time  of  the 
assignee,  and  the  action  brought  by  him,  and  so  attached  in  his 
person,  the  covenantee  could  not  release  this  action,  wherein  the 
assi^ee  was  interested :  Judgment  for  plaintiff.  N.  Rolle,  in  his 
Abngment,  states  the  opinion  of  the  court  to  have  been  as  re- 
ported by  Croke ;  but  adds,  that  judgment  was  given  against  plain- 
tiff/ler  outer  cause.  See  2  Roll.  Abr.  411,  Release,  D.  pi.  11.  To 
covenant  for  non-payment  of  rent  (m),  the  defendant  cannot  plead 
a  release,  by  the  plaintiff,  of  all  demands,  at  a  day  before  the  rent 
in  question  became  due.  Where  the  party  takes  a  bond,  and  also 
a  deed  of  covenant,  to  secure  an  annuity  although  the  bond  was 
forfeited  before  a  discharge  under  the  Insolvent  Debtors  Act 
(16  Geo.  III.  c.  3,)  yet  the  covenantor  might  have  been  sued  on 
the  covenant,  for  payments  becoming  due,  after  his  discharge  (»). 
So  the  Insolvent  Debtors  Act,  34  Geo.  III.  c.  69,  was  holden  not  to 
dischagre  an  insolvent,  entitled  to  the  benefit  of  that  act  (o),  from 
the  payment  of  the  arrears  of  an  annuity  becoming  due,  after  his 
discha^,  on  a  covenant  made  before  that  act.  But  now  by  stat. 
1  &  2  Vict.  c.  110,  s.  80,  the  discharge  of  an  insolvent  is  extended 
to  sums  payable  by  way  of  annuity,  or  otherwise,  at  any  future 
time  or  times,  by  virtue  of  any  bond,  covenant,  or  other  securities. 

(0  Scudamore  ▼.  Straittm,  I  Bos.  &  (it)  1  Inst.  292,  b. 

PoL  455.  (i)  Middlemore  ▼.  Goodale,  Cro.  Cv.503. 

(J)  Per  Thtdal,  C.  J.,  in   Wett   ▼.  (m)  ^flm v. ^ibmou,  1  Lev. 99. 

JBiaJtiitmy,  2  M.  &  Gr.  751 ;  3  Scott's  N.  (n)  Cbtterel  v.  Hooke,  Doug.  97. 

R.  199.  (o)  Marki  v.  ^toH,  7  T.  R.  305. 
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12.  Set-Off. 

In  covenant  upon  an  indenture  for  non-payment  of  rent  (p)»  tiie 
defendant  pleaded  non  at  factum^  and  ^ve  a  notice  of  set-off;  Mr. 
J.  Denton,  at  the  assizes,  was  of  opinion,  that  he  could  not  do  so 
upon  this  issue :  upon  a  motion  for  a  new  trial,  the  court  held  the 
evidence  admissible ;  for  the  general  issue  mentioned  in  the  act  (q) 
must  be  understood,  to  mean  any  general  issue.  But  this  case  has 
been  since  overruled ;  and  the  Court  of  B.  B.,  in  Oldmshaw  v. 
Thonmsan^  5  M.  &  S.  164,  decided  that  there  is  not  any  general 
issue  m  this  action,  and  thereby  confirmed  the  opinion  of  Denton^  J. 
Unliquidated  damages  (r),  arising  from  the  b)reach  of  other  cove- 
nants to  be  performed  by  the  pLuntiff,  cannot  be  pleaded  by  way 
of  set-off.  To  covenant  on  an  indenture  of  lease  of  a  house  for  non- 
payment of  rent,  the  defendant  pleaded,  that  by  the  indenture  he 
covenanted  to  repair,  and  to  surrender  to  the  plaintiff,  at  the  end 
of  the  term,  the  premises  in  good  repair  (s),  '^  casualties  by  fire  and 
tempest  excepted ;"  that  a  stack  of  chimneys  belonging  to  the  house 
had  been  thrown  down  by  a  tempest,  which  had  damaged  the  house 
so  much  that  it  would  soon  have  become  uninhabitable,  if  the  de- 
fendant had  not  immediately  repaired  it ;  that  he  had  been  obliged 
to  lay  out,  in  the  repairs,  a  sum  of  money  (exceeding  the  amount 
of  the  rent  in  arrear,)  which  the  plaintiff  became  liable  to  repay  to 
him,  and  that  he  was  ready  to  set  off  the  same  according  to  the 
statute,  &c.  On  special  demurrer,  it  was  holden,  that  the  plea 
could  not  be  supported ;  for  admitting  that  the  defendant  could 
maintain  any  action  against  the  plaintiff  (his  landlord),  yet  the  sum 
to  be  recovered  could  only  be  ascertained  by  a  jury ;  and  con- 
sequently, the  damages  being  uncertain,  they  could  not  be  set  off 
to  the  present  action. 

IX.  Evidence. 

As  there  is  not  any  general  issue  in  this  action,  the  evidence 
will  depend  entirely  upon  the  pleadings.  That,  which  most  usually 
is  pleaded,  viz.  that  the  deed  is  not  the  deed  of  the  defendant,  has 
been  already  discussed;  see  ante,  p.  541.  It  remains  only  to 
remark,  that  the  plaintiff  can  recover  only  secundum  allegata  et 
probata :  hence  where  plaintiff  coyenanted  for  a  sum  of  money  to 
build  a  house  within  a  certain  time  (t)^  and  averred  in  an  action 
for  non-payment  of  the  money,  that  the  house  was  built  within  the 
time ;  it  was  holden,  that  evidence  that  the  time  had  been  enlarged 
by  parol  agreement,  and  the  house  finished  within  the  enlarged  time, 
did  not  support  the  declaration.  So  where  the  breach  assgned 
was  (tt),  that  the  defendant  had  not  used  the  premises  in  an  husband- 

(p  )  Gower  and  another  y.  Hitnt,  BalL  (t)  Weigail  ▼.  Waien,  6  T.  R.  486. 

N.  P.  181 ;  Barnes,  291,  8,  C.  (t)  Littler  v.  HoUand,  3  T.  R.  590. 

'q)  2  Geo.  II.  c.  22.  (ti)  Harru  ▼.  Manile,  3  T.  R.  307 ;  and 

\r)  HowlH  y.  Strickland,  Cowp.  56.  see  Hawkei  t.  Ortan,  5  A.  &  £.  367. 
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like  manner,  but  on  the  contrary  had  committed  waste.  Plea,  that 
defendant  had  not  committed  waste.  At  the  trial,  the  plaintiff 
offered  evidence  to  show,  thut  the  defendant  had  not  used  the  pre- 
mises in  an  husband-like  manner,  which  did  not  however  amount  to 
waste :  the  judge  rejected  the  evidence ;  being  of  opinion,  that  on 
this  issue  it  was  not  competent  to  the  plaintiff  to  prove  any  thine 
which  fell  short  of  waste.  This  opinion  was  afterwu^ds  confirmed 
by  the  court.  In  an  action  on  a  covenant  to  keep  premises  in 
repair  and  deliver  them  up  in  repair,  the  breach  assigned  was,  that 
defendant  did  not  repair  nor  deliver  up  in  repair,  but  on  the  contrary 
thereof,  suffered  and  permitted  the  premises  to  be  and  continue, 
and  the  same  wore  ruinous  and  in  decay,  for  want  of  needful  and 
necessary  reparations^  Sec,  and  the  defendant  at  the  endf  of  the 
term  left  them  so  out  of  repair ;  it  was  holden,  that  under  this 
breach  the  lessor  could  not  recover  for  voluntary  waste,  as  by 
removing  windows,  &c.  (x), 

X.   Damages;  Costs;  Judgment. 

Damages. — Defendant,  by  a  settlement  made  on  his  marriage, 
conveyed  estates  upon  certain  trusts,  and  covenanted  with  the  trus- 
tees to  pay  off  incumbrances  on  the  estates,  to  the  amount  of 
19,000/.,  within  a  year ;  it  was  holden  (y),  that  on  his  failing  to  do 
so,  the  trustees  were  entitled  to  recover  the  whole  19,000/.  in 
covenant,  though  no  special  damage  was  laid  or  proved.  Defendant 
had  conveyed  premises  to  the  plaintiff  under  a  covenant  for  good 
title.  A  formedon  was  afterwards  brought  against  plaintiff  by  a 
party  having  better  title,  and  the  plaintiff  compromised  it  for  a  large 
sum.  It  was  holden  (z),  that  m  an  action  for  breach  of  the 
covenant  for  good  title,  the  plaintiff  might  recover  the  whole  sum 
so  paid,  and  also  his  costs  as  between  attorney  and  client,  in  the 
compromised  suit,  although  he  had  not  given  any  notice  of  that 
suit  to  the  defendant ;  for  the  only  effect  of  want  of  notice  in  such 
a  case  is  to  let  in  the  party  called  upon  for  an  indemnity,  to  show 
that  the  plaintiff  has  no  claim  in  respect  of  the  alleged  lose,  or  not 
to  the  amount  alleged,  or  that  he  made  an  improvident  bargain,  and 
that  defendant  might  have  obtained  better  terms,  if  the  opportunity 
had  been  given  him. 

Costs, — The  plaintiff  is  entitled  to  full  costs,  although  the  damages 
recovered  be  under  40^.,  unless  the  judge  certify  under  the  stat. 
43  Eliz.  c.  6,  s.  2. 

Judgment. — The  judgment  is  for  the  recovery  of  the  damages 
sustained  (a).  If  the  defendant  has  judgment  against  him  upon 
nil  dicit,  confession,  or  demurrer,  a  writ  of  inquiry  shall  be  awarded 

(#)  Edgev.Pemberton,  12  M.&  W.187.  see  Short  t.  KaUoway,  11  A.  &  E.  28. 
(y)  Lethiridge  y.  Myiton,  2  B.  &  Ad.  (a)  See  the  form,  Townesend,  2  Bk. 

772.  Judg.  55. 
(z)  Smith  T.  Qmptaih  3  B.  &  Ad.  407 ; 
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tft  inquire  of  the  dammges  (&).  Where  the  breadi  was  aesigiied  am 
two  eoYeiumts  (c),  and  plaintiff  had  sood  cause  of  action  011I7  on 
one,  and  iastte  wbb  joined  on  both,  and  verdict  for  plaintiff  on  both, 
and  damages  entirel j  assessed ;  it  was  holden,  that  plaintiff  oonli 
not  have  judgment.  Covenant  was  brought  against  two  defendants 
for  not  building  a  house  (d) ;  one  suffered  judgment  to  go  by  de&uli; 
the  other  pleaded  performance,  which  was  found  for  him :  it  was 
hold^  that  the  phuntiff  could  not  have  a  writ  of  inquiry  of  damages, 
or  judgment  against  that  defendant  who  had  suffered  judgment  by 
default ;  because  the  covenant  being  joint,  and  the  performance  of 
it  having  been  established  by  the  verdict,  it  s^pearea  that  plaintiff 
had  not  any  cause  of  action. 

If  on  the  whole  record  it  appears,  that  the  defendant  has  com- 
mitted a  breach  of  the  covenant  declared  on,  although  the  plaintiff 
states  his  real  gravamen  informally,  judgment  cannot  be  arrested ; 
for,  however  defective  the  pleadings  are,  the  court  are  bound  ex 
officio  to  give  such  judgment  as  the  law  requires  them  to  do  (52). 

As  where  A.  declared  that  B.,  before  her  intermarriage  with 
C.  (0),  by  deed  covenanted  with  A.  to  leave  certain  matters  to  arbi- 
tration, and  to  abide  by  the  award,  provided  it  were  made  dnrii^ 
their  lives ;  arid  protesting  that  B,  had  not  before  her  intermar- 
riaqe  performed  her  part  of  the  covenant^  averred  thai  after 
making  of  the  iiulenture  and  the  intermarriage  of  the  defendants^ 
the  arbitrator  awarded  S.  to  pay  a  certain  sum :  and  the  breach 
assigned  was  the  non-payment  of  the  sum  so  awarded.  After  va«- 
dict  for  plaintiff,  on  non  est  factum  pleaded,  it  was  moved,  in  arrest 
of  judgment,  that  the  marriage  of  B.,  after  entering  into  the 
covenant,  and  before  award  made,  was  a  revocation  of  the  arbi- 
trator's authority,  and  consequently  there  could  not  be  any  breach 
of  an  award  which  he  had  not  any  authority  to  make.  Lora  Mien* 
borough^  C.  J.,  said,  that  if  the  case  had  come  on  upon  a  special 
demurrer,  as  for  a  defective  allegation  of  the  breach  of  covenant  hj 
marrying,  there  would  have  been  good  ground  for  the  defendants' 
objection  to  the  manner  of  declaring :  but  although  the  plaintiff  had 
stated  his  gravamen  informally,  yet  there  was  a  sufficient  all^ation 
of  the  fact  of  the  marriage  being  before  the  award,  which  consti- 
tuted a  breach  of  covenant,  to  warrant  the  court  in  giving  judgment 
for  the  plaintiff  on  that  ground.     Rule  discharged. 

Ih)  See  the  form,  1  Sannd.  47.  (e)  Chamley  v.  Wfmttmk^  wnd  W^fk^ 

S  Aium.  Cro.  Eliz.  685.  5  East,  266. 

)  Porter  v.  HarrU^  1  Lev.  63. 

(52)  The  court,  however,  can  only  give  such  judgment  as  the  law 
requires  upon  the  whole  record,  vdth  respect  to  the  cause  of  action  there 
stated.  The  court  cannot  pick  out  of  various  parts  of  the  record  a 
different  cause  of  action  from  that  for  which  the  plaintiff  proceeds.  Benr 
many  C.  J.,  delivering  judgment;  Head  v.  Baldrey,  6  A.  &  E.  469;  2 
Nev.  &  P.  217. 
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tained^  p.  652. 
II.  Debt  on  Simple  Contract^  p.  564 ;  New  Rules,  p.  566. 
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1.  Chneral  Isnte^  Non  est  factum,  and  Evidence  thereon,  New 
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1.  By  the  Common  Law,  p.  567 ;   Lmnoral,  p.  567 ;  in 
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Diem,  p.  587 ;  and  Evidence  thereon,  p.  587. 

7.  Release,  p.  588. 

8.  Set-off,  p.  591. 
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Assignment  of  Bail*  Bond  under  Stat.  4  Ann.  c.  16,  p.  698 ; 
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Comperuit  ad  Diem,  602  ;  Nul  tiel  Record,  p,  602. 
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Assigning  Breaches  under  Stat.  8^9  Will  HI.  c.  11, 

s.  8,  p.  604,  6,  6. 
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Of  the  Liability  of  the  Heir  far  the  Value  of  the  Land 
aliened,  under  3^4  Will.  ^  Ma.  c.  14,  s.  6,  repealed  by 
11  Geo.  IV.  ^  1  Will.  IV.  c.  47,  p.  612 ;  Of  the  LiahiUty 
of  Devisee  under  the  same  Statute^  613;  Judgment^  p.  615; 
Execution,  p.  616. 
VII.  Debt  on  Judgment,  and  New  Rule  as  to  the  Plea  of  Judg^ 
ment  recovered  in  another  Court,  p.  616. 
VIII.  Debt  for  Rent  Arrear,  p.  618 ;  Stat.  4  Geo.  11.  c.  28, 
cyainst  Tenants  holding  over  after  Notice  from  Landlord, 
p.  619 ;  Stat.  11  Geo.  II.  c.  19,  against  Tenants  holding 
over  after  Notice  given  by  themselves,  p.  622 ;   Declara" 
tion,  p.  622 ;    Debt  for  Use  and  Occupaiion,  p.  624 ; 
Pleadings,  p.   625 ;    Eviction,  p.  625 ;    Nil  habuit  in 
tenementis,  p.  627;  Statute  of  Limitations,  p.  628. 
IX.  Of  the  Statutes  and  General  Rules,   relative  to  Actions 
founded  on  Penal  Statutes,  p.  628. 
X.  Debt  on  Stat.  2  Geo.  II.  c.  24,  Bribery  at  Elections, 
p.   632 ;    Provisions  of  the  Statute,  p.   633 ;    Stat.  49 
Geo.  Ill,  c.  118,  p.  635;  Declaration,  p.  636 ;  Evidence, 
p.  638 ;  Stat.  7^8  Will.  III.  c.  4,  Treating  Act,  p.  640 ; 
7^8  Geo.  IV.  c.  37,  Penalty  for  giving  Ribbons  or 
Cockades,  p.  642 ;    4  ^  5  Vict.  c.  57,  Dispensing  with 
Proof  of  Agency  in  the  first  Instance  upon  Questions  of 
Bribery  before  Committees,  p.  642. 


I.  Of  the  Action  of  Debt,  and  in  what  Cases  it  may  be  maintained. 

An  action  of  debt*  lies  for  the  recovery  of  a  sum  certain  upon  sim- 
ple contract,  bond,  other  specialty,  or  record ;  for  rent  arrear  (a) ; 
upon  a  statute  by  the  party  grieved,  or  common  informer.  If  a  statute 
prohibit  the  doing  an  act  under  a  certain  penalty  (&),  but  does  not 
prescribe  any  mode  for  recovering  the  penalty,  the  party  entitled 
may  recover  the  penalty  by  action  of  debt.  Debt  also  lies  for  the 
recovery  of  a  sum  of  money  due  under  an  award  (c).  So  on  the  de- 
cree (d)  of  a  colonial  court  for  payment  of  the  balance  due  on  a 

(a)  Carih.  161,  2.  (c)  Adm.  2  Saund.  66. 

.  (b)  1  Rol.  Abr.  598,  pi.  18, 19.  \d)  Henley  v.  Soper,  8  B.  &  C.  16. 
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purtDership  account.  But  debt  will  not  lie  for  money,  ascertained 
Dy  the  master  s  report  and  ordered  to  be  paid  by  a  decree  of  a  court 
of  equity  for  interest  and  costs,  on  bill  filed  for  specific  perform- 
ance (e).  The  foregoing  decree  was  by  the  V.  C.  of  England ;  but 
in  a  late  case  it  has  b^n  holden(/),  that  an  action  may  be  sus- 
tained on  a  decree  of  the  equity  side  of  the  Supreme  Court  of  New- 
foundland, to  recover  a  sum  of  money  awarded  thereby  to  be  paid 
by  the  defendant  to  the  plaintiff;  and  that  in  an  action  brought  in  the 
courts  of  this  country  on  such  a  decree,  the  judgment  of  the  colonial 
court  is  not  open  to  examination  as  to  the  merits  of  it. 

Debt  lies  for  an  amerciament  in  a  court  leet  (g).  In  this  case  it 
ought  to  be  alleged  in  the  declaration,  that  the  defendant  was  an 
inhabitant,  as  well  at  the  time  of  the  amerciament,  as  of  the  offence ; 
but  the  omission  of  this  averment  will  be  cured  by  verdict.  The 
plaintiff  declared  in  debt  on  a  deed  (7i),  whereby  the  defendant 
covenanted  to  pay  the  plaintiff  so  much  per  hundred  for  every  hun- 
dred stacks  of  wood  in  such  a  place,  and  bound  himself  in  a  penalty 
for  the  performance ;  it  was  averred,  that  there  were  so  many 
stacks,  which  amounted  to  a  sum  exceeding  the  penalty,  for  which 
sum  the  plaintiff  brought  his  action.  On  demurrer  it  was  objected, 
that,  as  there  was  a  penalty  for  a  certain  sum,  the  plaintiff  could 
not  have  an  action  for  more  than  that  sum ;  but  the  objection  was 
overruled,  Holt^  C.  J.,  observing,  that  the  plaintiff  had  an  election 
either  to  sue  for  the  penalty,  or  for  the  rate  agreed  on,  although 
it  exceeded  the  penalty:  for  the  penalty  was  inserted  only  to 
enforce  payment.  It  was  then  objected,  that  the  proper  form  of 
action  was  covenant,  and  not  debt ;  but  per  Cur.^  the  plaintiff  may 
have  covenant  or  debt  at  his  election ;  for  the  rate  being  certain, 
when  the  defendant  has  the  wood,  the  agreement  becomes  certain, 
for  which  debt  lies.  An  absolute  covenant  to  pay  a  sum  certain  on 
a  given  day  is  a  good  foundation  for  an  action  of  debt ;  hence,  debt 
lies  on  an  absolute  covenant  by  A.  to  pay  on  a  certain  day  a  sum 
certain  due  from  B.  on  mortgage  (i) ;  but  it  is  quite  a  different 
case  where  there  is  a  collateral  and  independent  covenant  to  pay 
the  debt  of  another  person  on  non-performance  by  him ;  and  where 
an  action  was  brought  on  a  mere  collateral  covenant,  by  which  the 
defendant,  jointly  with  another,  undertook  to  secure  the  payment 
of  an  annuity  issuing  out  of  land,  it  was  holden  (A),  that  the  defen- 
dant was  only  suable  in  covenant,  and  not  in  debt.  In  the  action  of 
debt,  the  plaintiff  is  to  recover  the  sum  in  numero,  and  not  a  com- 


(e)  Carpenter  v.  TAomion^^  B.  &  A. 
52.  See  the  remarks  of  Ld.  DenmaUf 
C.  J.,  on  this  case,  and  Henley  t.  Soper,  in 
Henderson  v.  Hendereon,  13  Law  J.  (N.  S.) 
Q.  B.  274 ;  and  see  Rueeell  v.  Smyth, 
9  M.  &  W.  810. 

(/*)  Hendereon  t.  Henderson,  13  L.  J., 
(N.  S.,)  Q.  B.  274. 

(ff)  Wider  v.  Norris,  Bull.  N.P.  167; 


Ca.  Temp.  Hardw.  116,  8.  C. 

(A)  Ingiedew  v.  Cripps,  Ld.  Raym.  814 ; 
Salk.  658,  S.  C. 

(0  Evans  v.  Jones,  5  M.  &  W.  295, 
recognized  in  Harrison  t.  Matthews,  10 
M.  &  W.  768  ;  and  Sison  v.  Kidman,  3  M. 
&  Gr.  810 ;  4  ScoU's  N.  R.  429. 

{i)  Randall  t.  Bigby,  4  M.  &  W.  130. 
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p«D8ftfei<Hi  in  damages,  as  in  those  actions  which  sound  in  dasniattes 
only ;  such  as  assumpsit  (/),  &o.  The  damages  ghren  in  liie  actum 
of  debt,  for  the  detention  of  the  debt,  are  merely  nominaL 


n.  Debt  on  Simple  Contract^  p.  554 ;    New  Rules^  p.  556, 

Debt  lies  upon  a  simple  contract,  either  express  or  implied  (m), 
to  pay  a  sum  certain.  Where  goods  are  sold  for  ready  money,  and 
pajrment  is  made  accordingly,  no  debt  arises ;  and  such  payment 
IS  therefore  proveable  under  the  general  issue  (it).  Debt  hes  by 
the  payee  against  the  maker  of  a  promissoiy  note,  or  by  the  drawer 
of  a  bill  payable  to  himself  against  the  acceptor,  although  the 
instrument  expresses  no  consideration  either  by  the  words  ^^  value 
received'*  or  otherwise  (o),  and  debt  lies  by  the  indorsee  of  a  bill 

Xinst  his  immediate  indorser  (  p)  ;  for  an  action  of  debt  will  fie, 
.'re  the  debt  has  been  transi^rred  from  one  party  to  a  bill  to 
another  between  whom  privity  exists :  but  where  there  is  no  privity 
between  the  parties,  debt  cannot  be  maintained ;  hence,  debt  does 
not  lie  for  the  indorsee  against  the  acceptor  of  a  bill  of  exchange  (q) ; 
for,  though  the  acceptance  binds  by  the  custom  of  merchants,  yet  it 
does  not  create  a  duty  any  more  than  a  promise  made  by  a  stranger 
to  pay,  &c.  if  the  creditor  will  forbear  lus  debt ;  the  drawer  of  the 
bill  is  the  debtor,  and  continues  to  be  the  debtor,  notwithstandii^ 
the  acceptance;  for  that  is  a  collateral  engagement  only(l).  So 
where  the  drawer  of  a  biU  indorses  it  in  bladk,  and  delivers  it  to  A ., 
who  transfers  it  by  delivery,  and  without  a  fresh  indorsement  to  B., 
B.  cannot  maintain  an  action  of  debt  on  it  against  the  drawer,  for 
in  such  a  case  there  is  no  privity  of  contract  (r).  Debt  will  not  lie 
on  a  promissory  note  payable  by  instalments  until  the  last  day  of 
payment  be  past  (s).  Debt  will  not  lie  for  a  wager  (t).  Debt  lies 
mwn  a  foreign  judgment  (u) ;  as  upon  a  judgment  of  the  Supreme 
Oourt  of  Jamaica ;  and,  in  an  action  of  this  kind  it  is  not  necessary 

I)  BnlL  N.  P.  167.  (q)  CfoMt  ▼.  WmUam,  3  Bingli.  N.  C. 

m)  ^eake  v.  Rieiardf,  Hob.  206.  868 ;  5  Seott,  68 ;  PoweU  t.  Ameeii^  3  M. 

n)  Biusey  y.Bamett,  9  M.  &  W.  312.  &  6r.  171 ;  3  Scott's  N.  R.  444. 

o)  Hatch  y.  7Vay«f,  3  P.  &  D.  408 ;  (r)  Lewm  y.  Edwards,  9  M.  &  W.  720, 

11  A.  ft  E.  702.    See  Biskop  ▼.  Voumg,  recognized  in  BwrmesUr  y.  Hogwrth,  11 

2  Bos.  ft  PoL  78,  died  in  CrmnoM  ▼.  M.  ft  W.  97. 

Criap,  4  Tyr.  991.  («}  BMdder  y.  Priet,  1  H.  BL  547. 

{p  )  WiUkinM  y.  Wake,  7  M.  &  W.  488,  It)  Ld.  Raym.  69. 

reeognizing  Straiton  y.  HiU,  3  Price,  253.  («)  Walker  y.  Witter,  Dong.  1. 


(1)  "  Indebitatus  assumpsit  will  not  lie  in  any  case  except  where  debt 
lies ;  therefore  it  lies  not  against  the  acceptor  of  a  bill  of  exchange ;  for  the 
acceptance  is  merely  a  cofiateral  engagement ;  but  indebitatus  assumpsit 
lies  against  the  drawer,  who  is  reiuly  the  debtor  by  the  receipt  of  the 
money ;  and  debt  will  lie  against  the  drawer."     HanPs  case,  SaUc.  23. 
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for  ihe  plaintiff  to  state  the  grounds  of  the  judgment,  the  judgmoit 
being  of  itself  primd  facie  evidence  of  a  simple  contract  debt :  it  is 
competent,  however,  to  the  defendant,  to  impeach  the  judgment  by 
showing  it  to  have  been  irregularly  or  unduly  obtained.  To  support 
an  action  on  a  foreign  judgment  (a:),  it  is  not  sufficient  to  prove  the 
judge^s  hand-writing  subscribed  to  it ;  the  seal  affixed  thereto  must 
also  be  authenticated ;  or  evidence  must  be  given  that  the  court  has 
not  any  seal ;  and  then  the  judgment  may  be  established  by  proving 
the  signature  of  the  judge  (y).  In  debt  on  judgment  of  inferior 
court,  the  declaration  musib  contain  an  averment,  that  the  cause  of 
action  arose  within  the  jurisdiction  of  the  inferior  court ;  otherwise 
it  will  be  bad,  on  demurrer  (r).  It  will  not  suffice  to  allege  that  the 
plaintiff  recovered  his  damages  within  that  jurisdiction.  A  decla- 
ration in  debt  for  goods  sold  and  delivered  (a),  stating  that  the 
defendant  at  W.,  in  the  county  of  M.,  was  indebted  to  tne  plaintiff 
in  a  certain  sum  for  goods  sold  and  delivered,  is  sufficient ;  for  the 
words  "sold  and  delivered"  imply  a  contract ;  as.there  cannot  be  a 
sale,  unless  two  parties  agree ;  and  as  the  venue  goes  to  the  whole 
declaration,  the  venue  laid  must  be  taken  to  be  the  place  where 
the  contract  was  made  for  the  sale  of  the  goods. 

Formerly,  it  was  considered  as  necessary  that  the  amount  of  the 
sums  claimed  to  be  due  in  the  several  counts  of  the  declaration 
should  correspond  exattly  with  the  sum  demanded  in  the  recital  of 
the  writ,  and  neither  exceed  (b)  nor  fall  short  of  it  (c).  But  this 
is  not  now  considered  as  requisite  :  and  in  a  case  ((/),  where 
debt  was  brought  on  simple  contract;  it  was  holden,  on  special 
demurrer  to  the  declaration,  that  the  declaration  was  good,  although 
the  sums  claimed  to  be  due  in  the  several  counts  did  not  amount  to 
the  sum  demanded  in  the  recital  of  the  writ;  and  although  the 
breach  was  assigned  for  non-pa}rment  of  the  sum  demandea ;  the 
court  observing,  that  in  debt  on  simple  contract  the  plaintiff  mi^ht 
prove  and  recover  a  less  sum  than  he  demanded  in  the  writ.  In  like 
manner,  where  an  action  of  debt  was  brought  in  the  Court  of  King^s 
Bench  (e),  on  a  bond  and  several  simple  contracts,  and  the  amount 
of  the  sums  claimed  to  be  due  in  the  several  counts  exceeded  the 
sum  demanded  in  the  beginning  of  the  declaration ;  it  was  holden, 
on  special  demurrer,  that  the  declaration  was  good ;  for  the  words 
"  of  a  plea  that  he  render  £  "in  the  King's  Bench,  at  least  are 
superfluous  words,  and  being  rejected  there  will  not  be  any  repug- 
nance on  the  face  of  the  declaration.  See  also  the  opinion  expressed 
by  Lord  Mansfield^  C.  J.,  in  Walker  v.  Witter^  1  Doug.  3rd.  edit.  6, 
"  it  is  not  necessary  that  the  plaintiff  diould  recover  in  debt  the 

(«)  Henry  v.  Adey,  3  Eaat,  221.    See  (a)  Smery  v.  AH,  2  T.  R.  28. 

Bmekanan  y.  Rueker,  1  Campb.  63 ;  Ap-  h)  Hulme  t.  Sawnden^  2  Lev.  4. 

pUiim  y.  Lord  Braybrook,  2  Stark.  N.  P.  (c)  Smith  y.  Votpe,  Moore,  298. 

C.  6 ;  6  M.  &  S.  34 ;  Brmon  y.  Thornton,  (d)  ATQift/Zin  y.  Que,  1  H.  BL  249,  re- 

6  A.  &  E.  191.  cognized  in  Gardner  y.  Bowman,  4  Tyrvr. 

il/0Cf  y.  Am^ttiy,  4  Campb.  28.  412. 


(y) 


Read  y.  Pope,  4  Tyrw.  403.  (e)  Lord  y.  Houetoum,  11  East,  62. 
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exact  sum  demanded."  See  also  Aylett  v.  Lowe^  2  Bl.  R.  1221, 
where  in  debt  on  a  mntuatus  for  200/.  and  verdict  for  100/.,  the 
court  refused  a  new  trial ;  although  it  was  urged,  that  debt  being 
an  entire  thing,  it  could  not  be  recovered  in  piuii. 

With  every  declaration,  if  delivered,  or  with  notice  of  declaration, 
if  filedy  containing  counts  in  indebitatus  assumpsit,  or  debt  on 
simple  contract,  the  plaintiff  shall  deliver  full  particulars  of  his 
demand  under  those  counts,  where  such  particulars  can  be  comprised 
within  three  folios,  and  where  the  same  cannot  be  so  comprised,  he 
shall  deliver  such  a  statement  of  the  nature  of  his  claim^  and  the 
amount  of  the  sum  or  balance  which  he  claims  to  be  due,  as  may  be 
comprised  within  that  number  of  folios ;  R.  G.  T.  T.  1  Will.  IV. 
The  nile  is  not  imperative ;  but  if  plaintiff  omit  to  deliver  particulars, 
he  will  not  be  allowed  for  them  in  costs,  if  afterwards  called  for 
and  delivered.  See  Jervis's  New  Rules,  p.  28,  n.  A  copy  of  the 
particulars  shall  be  annexed  to  the  record  by  plaintiff's  attorney : 
when  so  annexed,  the  delivery  of  them  need  not  be  proved  at  the 
trial.     See  ante^  p.  71. 

By  R.  G.  H.  T.  4  Will.  IV.,  in  actions  of  debt  on  simple 
contract,  other  than  on  bills  of  exchange  and  promissory  notes,  Uie 
defendant  may  plead,  that  "  he  never  was  indebted  in  manner  and 
form  as  in  the  declaration  alleged,"  and  such  pl^  shall  have  the  same 
operation,  as  the  plea  of  non  assumpsit  in  indebitatus  assumpsit ; 
and  all  matters  in  confession  and  avoidance  shall  be  pleaded  spe- 
cially, as  above  directed,  in  actions  of  assumpsit.  See  ante^  p.  122. 
In  other  actions  of  debt  in  which  the  plea  of  nil  debet  has  been 
hitherto  allowed,  including  those  on  bills  of  exchange  and  promissory 
notes,  the  defendant  shall  deny  specially  some  particular  matter  of 
fact  alleged  in  the  declaration  or  plead  specially  in  confession  and 
avoidance. 

In  debt  for  goods  sold  and  delivered,  the  defendant  under  the 

Seneral  issue  may  show  that  the  goods  were  sold  on  a  credit,  which 
as  not  expired  (/)^  for  if  the  credit  was  not  expired  when  the 
action  was  commenced,  the  plaintiff  proves  a  different  contract 
from  that  which  he  has  stated  in  the  declaration,  viz.  to  pay  on 
request.  Under  the  general  issue  to  an  action  for  goods  sold  and 
delivered,  or  for  work  and  labour  done,  the  defendant  may  prove 
that  the  goods  delivered  were  not  such  as  were  contracted  for,  or 
that  the  work  was  done  in  an  unworkmanlike  manner,  although 
there  was  a  special  contract  to  pay  for  the  goods  or  work  at  a 
certain  price  ;  and  the  plaintiff  can  then  recover  only  on  the 
quantum  meruit  {g).     The  form  given,  "  that  the  defendant  never 

(/)  Broomfield  v.  Smm,  1  M.  &  W.  1  Bingh.  N.  C.  671;  Haytelden  v.  Stqf, 

542 ;  1  Tyrw.  &  Gr.  929,  denying  the  au-  5  A.  &  E.  159 ;  6  Nev.  &  M.  659. 
thority  of  Bdmunda  y.  Harru,  2  A.  &  E.  (g)  Cousitu  t.  Paddon,  2  Cr.  M.  &  R. 

414.    See  also  Taylor  t.  Hilary,  1  Cr.  M.  560 ;  5  Tyrw.  536 ;  Turner  v.  Diaper,  2 

&  R.  743,  and  Alexander   y.  Gardner,  Scott's  N.  R.  447 ;  and  2  M.  &  Gr.  241. 
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was  indebted,"  must  be  strictly  pursued  (A),  where  the  defendant 
denies  the  sale  and  delivery. 

Where  in  debt  on  simple  contract  the  defendant  pleads  payment 
of  a  certain  sum,  he  must  prove  payment  of  that  sum  (even  though 
it  be  laid  under  a  videlicet),  in  order  to  entitle  him  to  a  verdict  on 
that  plea.  But  the  plea  may  be  taken  distributively,  and  the  issue 
founa  for  the  defendant  as  to  the  amount  proved  to  be  paid,  and  as 
to  the  residue  for  the  plaintiff,  &c.  **  Whilst  it  was  considered  to 
be  law,  that  an  action  of  debt  on  simple  contract  was  founded  on 
one  entire  single  contract,  and  that  the  plaintiff  could  not  recover 
less  than  the  whole,  a  special  plea  of  payment  was  also  entire ;  and 
if  the  full  amount  was  not  proved  to  be  paid,  the  plaintiff  was  entitled 
to  a  verdict;  but  since  it  lias  been  established^  that  the  demand 
in  debt  on  simple  contract  is  divisible^  and  the  plaintiff  may  recover 
less^  and  since  several  contracts  may  be  included  in  one  sum  in 
debt  on  simple  contract^  as  well  as  indebitatus  assumpsit,  and 
since  a  plea  of  payment,  whether  pleaded  to  a  declaration  in  one 
form  or  other,  must  have  the  same  meaning,  and  does  not  of  neces- 
sity import  that  one  entire  sum  was  paid  at  one  time,  there  is  not 
any  satisfactory  reason  why  it  may  not  be  considered  as  capable  of 
being  severed  in  one  case  as  well  as  the  other,  whether  pleaded  to 
the  whole  declaration,  or  to  part.  The  only  difference  between  the 
two  actions  will  therefore  be,  that  in  assumpsit  the  plea  to  the 
whole  declaration  admits  no  certain  sum  to  have  been  originally  due 
from  the  defendant  to  the  plaintiff,  whilst  the  plea  to  the  whole 
declaration  in  debt  admits  the  sum  nominally  claimed  to  have  been 
originally  due.  In  either,  the  verdict  may  be  found  for  the  whole, 
or  for  the  part  actually  paid,  according  to  the  fact  (t). 

Where  several  pleas  are  pleaded,  which  altogether  cover  the  whole 
cause  of  action,  the  verdict  should  be  entered  for  the  defendant  (k) ; 
but  when  a  defendant,  under  a  plea  of  set-off  (/)  to  the  whole  declar 
ration,  proves  a  sum  of  money  owing  to  him  from  the  plaintiff,  less 
than  the  amount  of  the  claim  which  the  plaintiff  has  established, 
the  defendant  is  not  entitled  to  have  a  verdict  entered  for  him  or 
that  issue  for  the  amount  which  he  has  so  proved,  but  the  issue 
must  be  found  for  the  plaintiff,  unless  where  the  defendant  by  all  his 
pleas  taken  together  covers  the  whole  cause  of  action. 

By  R.  6.  T.  T.  1  Vict,  (antey  p.  136),  payment  shall  not,  in  any 
case,  be  allowed  to  be  given  in  evidence  in  reduction  of  damages  or 
debt,  but  shall  be  pleaded  in  bar.  In  any  case  in  which  the  plaintiff, 
in  order  to  avoid  the  expense  of  a  plea  of  payment,  shall  have  given 
credit  in  the  particulars  of  his  demand  for  any  sum  of  money  therein 

(h)  Smedley  t.  /oyc«,  2  Cr.  M.  &  R.  (/)  T\tek  v.  J\iek,  5  M.  &  W.  109,  re- 

721 ;  1  Tyrw.  &  Gr.  84.  cognized  in  JWam  t.  Betm,  2  Q.  B.  314 ; 

(t)  Per  Parke,  B.,  delivering  jadgment,  1  G.  &  D.  646.     See  Moore  t.  ButHn,  7 

Comint  v.  Paddon,  2  Cr.  M.  &  R.  560.  A«  &  E.  595  ;   2  Nev.  &  P.  436;  poet,  HI. 

(k)  Per   Aldereon,    B.,   in   Kilner  t.  "  Debt  on  Bond/'  8 ;  "  Setoff/'  p.  593. 
Ba<^,  5M.  &W.385. 
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admitted  to  have  been  paid  to  the  plaintiff,  it  is  not  neeesaary  tar 
the  defendant  to  plead  the  payment  of  such  snm.  But  this  rule 
does  not  apply  to  cases  where  the  plaintiff^  after  stating  the  amount 
of  his  demand,  states  that  he  seeks  to  recover  a  certain  balaaoe 
without  giving  credit  for  any  particular  sum. 


III.  Debt  on  Bond,  p.  658 ;  Of  the  Pleadings,  p.  660. 

1.  General  luue,  nan  eat  faetum,  and  Evidence  thereon—Ne» 

Bulee,  p.  560. 

2.  Accord  and  SaiirfaeHon^  p.  565. 

3.  Jhtreee,  p,  566. 

4.  Illegal  Cannderaiion,  p.  567. 

1.  Bg  the  Common  Law,  p.  567 ;  Immoral,  p.  ^^7  \  in 

Eectramt  of  Trade,  ^.,  p.  567. 

2.  Bg  Statute,  p,  572  ;    Qaming,  p.  572 ;  Sale  of  Ofiee, 

p.  573 ;  Simong,  p.  576  ;  Ueurg,  p.  582. 

5.  Ii^aneg,  p.  585. 

6.  Payment,  p.  585 ;  Solmt  ad  Diem,  p.  586 ;   Solvit  poet 

Diem,  p.  587 ;  and  Evidence  thereon,  p.  587. 

7.  Bdeaee,  p.  588. 

8.  Set-off,  p.  591. 

Debt  on  Bond. — If  a  bond  be  dated  on  a  day  certain,  with  a 
penalty  conditioned  for  the  payment  of  the  lesser  sum  {m),  and  there 
be  not  any  day  fixed  for  the  payment  of  the  lesser  sum,  such  sum  is 
payable  on  the  day  of  the  date ;  and  if  an  action  be  brought  upon 
the  bond,  the  coiut  will  refer  it  to  the  master  to  compute  principal, 
interest,  and  costs,  and  on  payment  of  the  same,  will  stay  the  pro- 
ceedings under  the  stat.  4  Ann.  c.  16,  s.  13.  Interest  wQl  become 
due  on  such  bond  (n),  although  not  expressly  reserved,  and  is  to  be 
computed  from  the  day  on  which  the  money  secured  by  the  bond 
becomes  payable,  riz.  the  day  of  the  date.  Where  the  condition  is 
general,  to  pay  a  sum  of  money  with  interest,  no  demand  is  neces- 
sary (o) ;  but  if  by  the  condition  the  money  is  payable  on  demand, 
a  demand  must  be  proved  (p).  At  law  and  in  equity  the  penalty  is 
the  debt  {a),  tmd  interest  cannot  be  recovered  beyond  the  penalty, 
except  under  special  circumstances.  In  an  action  upon  the  bond, 
interest  cannot  be  recovered  beyond  the  penalty ;  but  after  judg- 
ment recovered,  transit  in  rem  judicatam;  the  nature  of  t& 
demand  is  altered,  and  in  an  action  on  the  judgment  (r),  it  is  com- 

(«)  F^ET^uhar  ▼.  MorrU,  7  T.  R.  124.  (p)  Carter  v.Rhif^Z  Campb.  459. 

See  also  Note  v.  Bacon,  Cio.  Bliz.  798 ;  (q)  Per  Sir  W.  QrcaU,  Clarke  ▼.  SUtm, 

1  InBt.  808,  a.  6ye8.jnn.411. 


7  T.  R.  124.  (r)  M"  Chore  v.  JhaUtm,  1  East,  436. 

Gibhe  T.  8<mthamj  5  B.  &  Ad.  911. 
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petent  to  the  jury  to  allow  interest  to  the  amount  of  what  is  due, 
although  such  amount  exceed  the  penalty  of  the  bond  and  costs 
of  the  judgment ;  and  in  this  respect  there  is  not  any  difference 
between  a  foreign  judgment  and  a  judgment  in  a  coiut  of  record 
here. 

If  a  person  be  bound  to  pay  a  certain  sum  of  money  at  several 
days  (r),  the  obligee  cannot  maintain  an  action  of  debt  until  the 
last  day  be  past  (2).  But  upon  a  bond  with  a  penalty  conditioned 
to  pay  seyeral  sums  of  money  at  different  days  (5),  debt  will  he  im- 
mediately <m  default  of  payment  at  either  of  the  days  (3)  ;  for  the 
condition  is  thereby  broken,  and  consequently  the  bond  becomes 
absohite.  And  this  rule  holds,  although  the  condition  of  the  bond 
does  not  expressly  provide,  ^*  that  in  default  of  payment  at  any  of 
the  said  times,  the  bond  shall  be  in  force.'"  If  A.  enter  into  a  bond 
to  pay  money  on  two  several  contingencies,  the  obligee  may  main- 
tain debt  on  the  happening  of  either  contingency  (t).  If  an  instal- 
ment of  an  annuity  (11),  secured  by  bond,  be  not  paid  on  the  day, 
the  bond  is  forfeited,  and  the  penalty  is  the  debt  in  law,  for  which 
judgment  may  be  entered,  which  shall  stand  as  a  security  for  the 
growing  arrears  of  the  annuity.  Where  a  place  of  date  is  mentioned 
m  the  bond  (j?),  it  is  incumbent  on  the  plamtiff  to  set  it  forth  in  the 
declaration,  so  that  the  bond  produced  in  evidence  may  agree  with 
the  bond  declared  on.  Hence  if  a  bond  be  dated  abroad,  me  decla- 
ration must  state  the  place  of  such  date,  and  then  the  venue  must 
be  added  for  a  place  of  trial.  But  where  a  promissory  note  was 
dated  at  Paris,  and  the  declaration  merely  stated  that  it  was  made 
at  London,  omitting  the  place  of  date,  Lord  EUenbofnmgh  held  the 
omission  to  be  immaterial  (y).     In  debt  {z)  upon  bond,  the  court 


i: 


V)  1  Inst.  47t  b,  292,  b ;  F.  N.  B.  304.  1043 ;   Salk.  659,  8.C.\  1  Inst  261,  b. 

(#)  Cbalet  ▼.  Hewit,  1  Wils.  80 ;  Bull.  See  also  Dutch  W.  L  Ompmty  t.  Vam 

N.  P.  166,  8.  a  s  HmUeti  y.  Hodg§§,  dted  JlM«t,  1  Sir.  612. 

\fj  the  Beporter,  1  Wils.  80,  and  Ssy.  R.  (y)  Houriet  y.  JTorrw,  3  Ctmpb.  303. 

29,  S.  P.  (jr)  Anmu  £.  25  Geo.  III.  B.  R.  MSS.; 

(0  1  Ler.  64.  and  see  BmgUmd  t.  IFatam,  9  M.  ft  W. 

«)  Judd  ▼.  Bwm»,  6  T.  K.  399.  337. 


i: 


«)  Mobert  y.  Harmofft,  Lord  Baym. 


(2)  See  the  elabortite  judgment  of  the  court  in  Bmdder  v.  Price, 
1  H.  Bl.  547,  and  the  distinction  there  taken  between  dd>t  and  aasumpat 
in  this  respect. 

(3)  So  on  a  covenant  or  promise  to  pay  a  sum  of  money  by  instahnenta, 
an  action  of  covenant  or  assumpsit  wul  lie  immediately  on  the  non-pay- 
ment of  the  first  instalment.  1  Inst.  292»  b ;  Millei  v.  MiUes,  Cro.  Cur. 
241.  So  if  money  is  awarded  to  be  paid  at  different  days,  assumpsit  wiU 
he  on  the  award  for  each  sum  as  it  oecomes  due,  and  the  plaintiff  shall 
recover  damages  accordingly ;  and  when  another  sum  of  the  money 
awarded  shall  become  due,  the  plaintiff  may  commence  a  new  action  for 
that  also,  and  so  on  toHes  guotiea.  Cooke  v.  Whonoood,  2  Sannd.  337. 
The  same  rule  holds  in  respect  of  duties  which  touch  the  realty.  1  Inst. 
292,  b. 


J 


660  DEBT. 


would  not  permit  money  to  be  paid  into  court,  but  would  refer  it 
to  the  master  to  compute  what  was  due  for  principal  and  interest. 
But  see  stat.  3  &  4  Will.  IV.  c.  42,  s.  21,  anU,  p.  140. 


Of  the  Pleadings. 

1.  General  Iseue,  non  eet  factum,  and  Evidence  thereon — New  Rules, 

The  general  issue  to  an  action  of  debt  on  bond  is  non  est  factum^ 
because  the  action  is  grounded  upon  the  specialty.  But  by  R.  6. 
H.  T.  4  Will.  IV.  in  debt  on  specialty  or  covenant,  the  plea  of 
non  est  factum  shall  operate  as  a  aenial  of  the  execution  of  the  deed 
in  point  of  fact  only,  and  all  other  defences  shall  be  specially 
pleaded,  including  matters  which  make  the  deed  absolutely  void, 
as  well  as  those  which  make  it  voidable  Under  the  operation  of 
this  rule,  many  grounds  of  defence,  of  which  the  defendant  might 
heretofore  have  availed  himself,  by  evidence  upon  non  est  factum, 
must  now  be  pleaded  specially ;  as  coverture  or  lunacy,  at  the  time 
of  the  execution,  or  that  the  bond  was  delivered  as  an  escrow,  or 
that  defendant  was  made  to  execute  it  when  he  was  so  drunk,  that 
he  did  not  know  what  he  did.  If  the  defendant  crave  oyer  of  the 
bond  and  condition,  and  does  not  set  out  them  or  either  of  them 
truly,  and  then  pleads  non  estfactumy  the  plaintiff  ought  to  pray  to 
have  the  bond  and  condition,  or  either,  (as  the  case  may  be,)  enrolled 
and  then  demur  (a),  or  sisn  judgment  for  want  of  a  plea  (6),  or 
move  to  quash  the  plea  (c),  for  if  the  plamtiff  omits  to  take  the 
foregoing  steps,  and  joins  issue  on  the  non  est  factum^  the  defendant 
may  take  advantage  of  the  variance  {d).  But  see  stat.  9  Geo.  IV. 
c.  16,  ante,  p.  642.  Upon  the  issue  of  non  est  factum,  the  plaintiff 
must  prove  tne  execution  of  the  bond  by  the  defendant.  Proof  that 
one,  who  called  himself  D.,  executed,  is  not  sufficient,  if  the  witness 
did  not  know  it  to  be  the  defendant  (e).  Upon  this  issue,  the  ques- 
tion is,  whether  it  was  the  defendant's  deed  at  the  time  of  plea 
pleaded  (/).  Thus,  where  to  a  plea  of  release  by  the  plaintiffi  of  a 
co-contractor  with  the  defendants,  the  plaintii&  replied  non  est 
factum,  to  which  the  defendants  rejoined,  that  the  said  deed  is  the 
deed  of  the  plaintii&,  on  which  issue  was  joined ;  it  was  holden,  that 
the  issue  was  proved  by  the  production  of  the  deed  in  a  cancelled 
state,  which  had  operated  as  a  release,  it  having  been  cancelled  by 
the  releasee  after  plea  pleaded  but  before  issue  joined  (g). 

In  debt  on  bond,  the  plaintiff,  by  his  declaration,  complained 

(a)  Com.  Dig.  Pleader,  P.  1. ;  Ferguson  {e)  Memot  ▼.  Bates,  H.  4  Geo.  II.  BuIL 
V.  Maekreth,  4  T.  R.  371,  n.  N.  P.  171. 

(b)  Per  Cur.,  Wallace  v.  Duehees  of  (/)  Nichols 'v.  Haywood,  Dyer,  b9,  ^  i 
Cumberland,  4  T.  R.  371.  Whelpdale's  case,  3rd  Besol.  5  Rep.  119; 


!: 


c)  lb.  Michael  t.  Seorkwith,  Cro.  Eliz.  120. 

d)  Gunier  ▼.  Smith,  Peake's  Ad.  Cases,  (p)  Todd  v.  Emly,  11  M.  &  W.  1. 


edited  by  Peake,  Jour.  1. 
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agaiiist  "  W.  F.  B.,  sued  by  the  name  of  W.  B.""  The  defendant 
pleaded  non  est  factum.  At  the  trial,  it  appeared  that  the  defendant 
did,  in  fact,  execute  a  bond  agreeing  with  that  described  in  the  de- 
claration by  the  name  of  W.  B.,  and  that  at  the  time  of  the  execu- 
tion he  was  known  by  that  name ;  it  was  objected,  that  the  issue 
was  not  maintained :  but  the  court  held  (h)  :  first,  that  the  proof 
was  sufficient  to  sustain  the  issue,  and  that  it  was  no  variance ; 
secondly,  that  even  if  the  objection  were  valid,  it  was  not  one,  of 
which  the  defendant  could  avail  himself  under  the  plea  of  non  est 
factum. 

To  prove  the  execution  of  a  bond,  the  sealing  and  delivery  must 
be  proved.  Proof  of  the  sealing  only  is  not  sufficient.  Hence, 
in  a  case  (t)  where  the  jury  found  that  the  defendant  sealed  the 
bond  and  cast  it  upon  the  table,  and  the  plaintiff  took  it  without  any 
other  delivery,  or  any  other  thing  amounting  to  a  delivery,  the 
eourt  were  of  opinion,  that  this  was  insufficient ;  observing,  that  it 
was  not  like  the  case  which  had  Uien  lately  been  adjudged  (ft), 
where  the  obligor  had  sealed  the  bond,  and  cast  it  upon  the  table, 
saying,  ^^  This  will  serve,^^  which  was  holden  a  ^ood  delivery ;  because, 
from  the  expressions  used  by  the  obligor,  it  appeared  to  be  his 
intention  that  it  should  be  his  deed.  If  the  obligor  says  to  the 
obligee,  "  It  is  sufficient  for  you,^  or,  "  Take  it  as  my  deed,''  or  the 
like  words,  it  is  a  sufficient  delivery  (Q.  If  a  person  deliver  a 
writing  sealed  to  the  party  to  whom  it  is  made^  as  an  escrow,  that 
is,  to  be  his  deed  upon  certain  conditions,  that  is  an  absolute  de- 
livery of  the  deed,  being  made  to  the  party  himself  (m).  But  a 
deed  may  be  delivered  to  a  stranger  as  an  escrow  (n).  It  is  not 
necessary  that  the  delivery  of  a  deed  as  an  escrow  should  be  by  ex- 
press words ;  sdthough  it  is  in  form  an  absolute  delivery,  yet  if  it 
can  reasonably  be  inferred  from  the  facts  attending  the  execution, 
that  it  was  delivered  not  to  take  effect  as  a  deed  until  a  certain  con- 
dition was  performed,  it  will  operate  as  an  escrow  (o). 

Where  a  party  to  any  instrument  seals  it,  and  declares,  in  the 

Eresence  of  a  witness,  that  he  delivers  it  as  his  deed,  but  keeps  it  in 
is  own  possession,  and  there  is  nothing  to  qualify  that,  or  to  show 
that  the  executing  party  did  not  intend  it  to  operate  inmiediately, 
except  the  keeping  the  deed  in  his  hands,  it  is  a  valid  and  effectual 
deed  {p) ;  and  dehvery  to  the  party,  who  is  to  take  by  the  deed,  or 
to  any  person  for  his  use,  is  not  essential.  Delivery  to  a  third  per- 
son for  the  use  of  the  party  in  whose  favour  the  deed  is  executed, 
where  the  grantor  parts  with  all  control  over  the  deed,  makes  the 

(A)  WUUtan  v.  BrymU,  5  M.  ft  W.  447.  (n)  lb. 

(0  ChtambwrMn  y.  Sttmton,  Cro.  Eliz.  (o)  Johman  ▼.  Baker,  4  B.  &  A.  440  ; 

122 ;   1  Leon.  140 ;  Dyer,  in  marg.  192,  Murray  v.  Barl  qf  Stair,  2  B.  &  C.  82 ; 

8.  C  3  D.  &  R.  278,  recognized  by  Parke,  B., 

k)  1  In»t.  36,  a.  in  Bowker  y.  Btirdekin,  11  M.  &  W.  147. 

0  1  Inst.  36,  a.  (p)  Doe  d,  Oartume  y.  Knight,  5  B.  ft 


(m)  lb.  C.  671. 
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deed  eflbctual  from  the  instant  of  sach  deliiwy  (9),  alAoogh  the 
person  to  whom  the  deed  is  so  delivered  be  not  the  agent  of  the 
party  for  whose  benefit  the  deed  is  made. 

If  there  is  a  subscribing  witness  to  the  bond  who  is  living,  and 
capable  of  being  examined,  such  witness  alone  is  competent  to  prove 
the  execution ;  because  he  may  know  and  be  able  to  explain  the  eir- 
oumstances  of  the  transaction,  of  which  a  stranger  may  be  igno- 
rant (4)  ;  and  for  this  reason  it  has  been  holden  (r),  that  a  confes- 
sion or  acknowledgment  of  the  partv  executing  the  bond  will  not  dis- 
pense with  this  testimony.  Even  the  admission  of  the  obligor  of  the 
execution  of  a  bond  in  an  answer  to  a  bill  in  chancery  (s),  filed  for 
the  express  purpose  of  obtaining  such  admission,  has  been  adjud^^ 
to  be  insufficient  without  evidence  to  account  for  the  non-pro£io- 
tion  of  the  subscribinff  witness  (5).  It  is  not  necessary  that  the 
subscribing  witness  should  actui^y  see  the  party  execute  the 
bond  (t) ;  for  if  the  witness  be  in  an  adjoining  room,  and  the 
obligor,  after  the  execution,  brings  the  bond  to  the  witness,  and 
says  that  he  has  executed  it,  and  desires  the  witness  to  subseribe 
his  name  as  a  witness,  this  is  sufficient.  If  there  be  two  or  more 
subscribing  witnesses,  it  will  only  be  necessary  to  call  one  of  them« 
If  it  can  be  proved,  that  the  subscribing  witness  is  dead,  or  has 
become  insane  (ti),  or  blind  (x),  or  is  domiciled  (y),  or  absent  in  a 
foreign  country,  and  out  of  the  jurisdiction  of  the  court  (2),  at  the 
time  of  trial ;  or  that  intelligence  cannot  be  obtained  of  him  after 
reasonable  inquiry  has  been  made  (a) ;  proof  of  his  hand-writing 

S.  a 

Abbot  y.  Phmb€,  Dong.  215. 

QUI  T.  JHumingf  4  E«gt»  63. 

Parke  y.  Meats,  2  Bos.  &  Pul.  217. 

(\arrie  y.  Chiid,  3  Campb.  283. 

Per  Hoitt  C.  J.,  at  Nisi  Prius,  Wood 
T»J)rwy,  1  Ld.  Raym.  734,  and  S.  P.  per 
Parke,  J.,  Deyon  Lent  Am.  1833,  on  hit 
authority  of  the  foregoing  case ;  Pedier  y. 
Paige,  1  M.  Ac  Bob.  258. 


(y)  Cbsfbiam  y.  WtUiaauoH,  Dong.  93. 

(jr)  Prmee  y.  Btaekbum,  2  Basf  s  R. 
250. 

(a)  CteOi^f  y.  S^on,  2  East,  183 ; 
Crotb^  y.  Perep,  I  Taunt.  364;  WardeO 
y.  FarmoTt  2  Campb.  282 ;  S.  P.,  Parker 
T.Hoekbu,  2Tau&t22S;  ihirtf  ▼.  Waiktr, 
4B.&A.697;  I)oed.Jobm»em^.Jokmmm. 
Leicester  Lent  Ass.  1818,  and  B.  B.  Ttin. 
T.  1818,  1  PhiUipps,  By.  472,  n. 


(4)  This  rule  is  religiously  adhered  to,  nor  can  it  be  dispensed  with, 
eyen  where  the  instrument  is  not  the  foundation  of  the  action,  bat  only 
^yen  in  eyidenoe  collaterally.  See  the  opinion  of  Lord  Jlomdey^  C.  J., 
mMannera  q.  L  y.  Postan,  4  Esp.  N.  P.  C.  240.  And  it  is  not  sufficient 
ground  for  receiying  eyidence  of  the  hand-writmg  of  a  witness,  (which 
would  be  receiyable  if  he  were  dead,)  that  he  is  unable  to  attend  the  trial 
from  illness,  and  lies  without  hope  of  recoyery.  Harrutm  y.  Blade$, 
3  Campb.  457. 

(5)  But  in  a  case  where  the  defendant's  attorney  had  admitted  the  aig- 
natore  of  the  defradant,  and  the  subscribing  witness  to  the  bond.  Lord 
EUenhmmgh  ruled,  that  this  must  be  taken  as  a  piesumptiye  admission  of 
all  the  subscribing  witness  professed  to  attest,  and  would  haye  been  called 
to  proye,  and  consequently,  that  it  was  not  necessary  to  bring  proof  of  de- 
liyery.    Mtlward  y.  Temple,  1  Campb.  375. 
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in  sodi  oases  be  soffioient  (6).  If  the  sabscribing  witness  deny 
laying  seen  the  deed  executed,  the  case  stands  as  if  there  were  no 
subscribing  witness,  and  other  evidence  may  be  admitted  (A). 

By  Stat  26  Geo.  III.  c.  57,  s«  38,  deeds  executed  in  the  East 

(ft)  Tal6oi  ▼.  Hbdttm,  7  Tannt.  251.    See  h^,  n.  (6). 


(6)  In  debt  on  bond,  without  defence.  JFtUea,  C.  J.  "  If  both  wit- 
nesses to  the  bond  are  dead,  one  would  think  the  plaintiff  ouffht  to  prore 
tiie  obliKor's  hand ;  but  the  establi^ed  mle  of  evidence  is  omerwis^  and 
it  is  sufficient  for  plaintiff  to  prove  both  the  witnesses  dead,  and  the  hand 
of  one  of  them ;"  which  the  plaintiff  did,  and  had  a  verdict.  Tondtna  v. 
Talbot,  Loudon  Sittings,  C.  B.  M.  18  Geo.  II.  MSS.  10  Leeds,  202, 
part  of  Serjt.  Hill's  collection  in  Lincoln's  Inn  library.  So  where  a  bond 
la  attested  by  two  witnesses,  and  one  is  dead,  and  the  other  beyond  the 
leach  of  the  process  of  the  court,  proof  of  the  hand-writing  of  the  witness 
that  is  dead  is  sufficient.*  And  the  mle  holds,  even  iimere  the  par(j 
erecnting  the  deed  is  a  marksman.    Mitchell  v.  Johmon,  M.  &  Malk.  1 7o . 

It  appeared  from  WalUa  v.  DeloMey,   7  T.  B.  266,  n.,  that  Lord. 
Xemon,  thought  it  necessary,  in  cases  of  this  kind^  that  the  hand-writiiig 
of  the  obligor  should  be  proved,  as  well  as  the  hand-writing  of  the 
anbacribing  witness.    But  althou^  this  point  was  doubtful  formerly,  it 
appears  to  have  been  solemnly  decided  in  uie  following  case  : 

Debt  on  bondf:  there  was  one  witness  to  the  bond  if^o  was  dead; 
his  hand-writing  was  proved,  but  not  the  hand-writiiig  of  the  obligor. 
On  Sent.  SLerby^s  objecting,  that  hand-writing  of  obligor  was  not  proved. 
Lord  Laughboinmgk  directed  a  nonsuit.  Walker,  Serjt.,  moved  to  set 
aside  the  nonsuit ;  because  signature  is  not  necessary,  and  if  subscribing 
witness  had  been  dead  he  need  not  have  proved  hand-writinff  of  obligor. 
CSted  2  Rep.  5,  2  Salk.  642,  and  Ford's  MS.  note  of  case  before  Eyre, 
C.  J.,  where  a  deed  was  attested  by  two  witnesses  who  were  dead — 
the  hand-writing  of  one  of  the  witnesses  only  was  proved,  and  not  the 
hand-writing  of  the  other  witness,  or  of  the  party  exeeutmg  deed — Kerby, 
8er|t.  The  obligor  need  not  have  signed,  but  having  signed  the  bond, 
his  hand-writiiig  ought  to  have  been  proved :  the  ancient  reason  (3  Lev. 
I,)  for  sealing  is  now  at  an  end ;  the  most  satisfactory  proof  is  the  hand- 
writing, instead  of  sealing — the  witness's  attestation  is  not  the  onfy' 
Sfidimce ;  and  after  his  death,  there  bein^  no  opportunity  of  cross- 
aiamiuing  him  as  to  the  execution,  the  best  evidence  is  that  of  the  obligor's 
hand-writing*-r^ed  on  the  practice.  Lord  Loughborouffh  thought  the 
poof  of  obligor's  hand-writing  much  the  most  satisfactory  to  court  and 
jury.  Gould,  J.,  thought  so  too,  and  according  to  his  memory  it  was  the 
practice  on  the  Western  Circuit.  Naree,  J.,  differed  on  principle  and 
pvaetice-  of  Oxford  Circuit.  Heath,  J.,  concurred  with  Naree,  J.,  on 
principle  and  practice— said  that  it  was  good  primA  facie  evidence.  Lord 
laitghboromgh,  C.  J.,  thought  the  practice  ought  to  decide,  and  would  take 
time  to  inquire  of  it — afterwards  the  court  granted  a  new  trial.     N.  in 

*  Adam  ▼.  Kertf  1  Bos.  &  Pul.  360.    Bat  see  1  Gr.  &  M.  511,  jn>«/,  p.  564,  n. 
t  Gimgh  y.  Cecily  C.  B.  Trin.    24  Geo.  III.,  Serji.  HiU's  MS.  21,p.  78 ;  8.  C^ shortly 
reported  in  1  Luders  on  EIm^hs,  p.  317. 
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Indies,  tuid  attested  bj  witnesses  there^  are  made  evidence  on  proof 
of  the  hand-writing  of  the  parties,  and  of  the  witnesses,  and  also 
that  the  witnesses  are  resident  in  the  East  Indies. 

If  the  bond  be  thirty  years  old  or  upwards  (c),  it  may  be  given  in 
evidence  without  any  proof  of  the  execution  (7) ;  for  it  proves  itself 
without  calling  the  subscribing  witness,  even  if  he  is  alive  (d)  (8)  : 


s 


BnU  N.  P.  255. 

Do€  d,  Spthhury  ▼.  Burdettf  4  A.  &  E.  19. 


conversation  a  few  days  after^  Gould,  J.,  expressed  his  dissatisfaction  to 
Seijt.  Kerby. 

In  addition  to  the  preceding  decision  it  mav  be  observed,  that  Mr. 
J.  BuUer,  in  Adam  v.  Kerr,  1  Bos.  &  Pul.  360,  held,  "  that  the  hand- 
wiitmg  of  the  obligor  need  not  be  proved ;  that  of  the  subscribing  witness, 
when  proved,  is  evidence  of  every  thing  on  the  face  of  the  paper,  which 
imports  to  be  sealed  by  the  party."  Tne  same  doctrine  may  be  inferred 
from  the  cases  of  Cwnliffe  v.  Sefl<m,  2  East,  183  ;  Prince  v.  Blackburn, 
2  East,  250 ;  Pa^e  v.  Mann,  1  M.  &  Malk.  79 ;  Kay  v.  Brookman, 
1  M.  &  Malk.  286,  S.  P.  per  Beat,  C.  J. 

The  doctrine  contained  in  the  forgoing  cases  was  much  discussed  in 
Wkitelocke  v.  Musgrove,  in  the  Exchequer,  in  Easter  T.  1833,  1  Or.  &  M. 
511,  when  it  was  solemnly  determined,  after  consideration,  that  the  naked 
evidence  of  the  hand-writing  of  the  subscribing  witness,  is  not  sufficient 
to  fix  a  defendant  in  such  case ;  there  must  also  be  reasonable  evidence  of 
the  identity  of  the  party  sued  with  the  party  executing  the  instrument. 

If  the  subscribing  witness  swears  that  he  did  not  see  the  deed  executed, 
then  the  execution  may  be  proved  by  evidence  of  the  hand-writing  of  the 
party  *.     The  same  rule  holds  with  respect  to  a  promissory  note,  f 

(7)  This  rule  extends  to  other  paper  writings,  as  well  as  deeds,  e.  g. 
old  receipts.  Fry  v.  Wood,  M.  11  Geo.  II.  B.  R.  MSS. ;  Bertie  y.  Beau- 
mont, 2  Price,  308  ;  and  Wynn  v.  Tyrwhitt,  4  B.  &  A.  376. 

(8)  It  is  worthy  of  remark,  that  in  Ueea  v.  MomcU,  Hereford  Sum. 
Ass.  1765,  MSS.,  Perrot,  Baron,  held,  that  if  a  deed  is  read  in  evidence 
on  account  of  its  antiquity,  yet  if,  on  the  other  side,  it  is  shovm  that  one 
of  the  witnesses  is  aUve,  he  must  be  produced  ;  or  the  deed  must  be 
rejected.  And  he  said,  a  deed  being  produced  in  B.  R.  and  going  to  be 
re»d,  it  appeared  that  Sir  J.  Jekyll  was  a  subscribing  witness ;  upon 
which  the  court  said,  they  knew  he  was  alive,  and  if  he  did  not  come  to 
prove  it,  plaintiff  must  be  nonsuited.  It  was  mentioned  to  have  be^i  said 
by  Yates,  J.,  on  a  former  circuit,  that,  for  the  sake  of  practice,  the  witness 
should  not  be  admitted  to  prove  an  old  deed,  even  if  he  attended  for  that 
purpose  :  but  Perrot,  B.,  retained  his  opinion,  and  said,  that  an  old  deed 
IS  admitted,  only  on  a  presumption  that  the  witnesses  are  dead ;  but  when 
the  contrary  is  made  to  appear,  thev  must  be  called.  But  it  is  now 
clearlysettied  that  the  witnesses  neea  not  be  called;  see  Doe  d.  Oldham 
and  mfe  v.  WoUey,  8  B.  &  C.  24,  and  Doe  d.  SpiUbury  v.  Burdeti, 
4  A.  &  E.  19. 

/  *  FitzgerM  ▼.  IS/iee,  2  Campb.  635,  Lawrence,  J. 

t  Lemon  ▼.  Dean,  2  Cunpb.  636,  n.,  Le  Bkmc,  J. 
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flome  account,  however,  ought  to  be  eiven  of  it  where  found, 
&c.  (e),  in  order  to  raise  the  presumption,  that  it  was  regularly 
executed.  The  custody  to  be  shown  for  the  purpose  of  making  a 
document  evidence  without  proof  of  execution  is  not  necessarily 
that  of  a  person  strictly  entitled  to  the  possession ;  it  is  su£Bicient  if 
it  is  produced  by  persons,  whose  possession  of  it  may  be  reasonably 
accounted  for ;  although  their  custody  be  not  the  strictly  proper 
^^^(f)'  ^^^  if  there  be  any  blemish  in  the  bond  by  razure  or  in- 
terlineation, the  execution  ought  to  be  proved,  although  the  bond 
be  above  thirty  years  old,  by  the  subscnbing  witness,  if  living,  and 
if  he  is  dead,  b]^  proving  his  hand-writing,  in  order  to  encounter  the 
presumption  arising  from  the  razure,  &c.  (^). 

In  the  case  of  a  joint  bond,  if  one  obligor  only  be  sued,  he  must 
plead  the  matter  in  abatement  (A),  for  he  cannot  take  advantage  of 
it  in  evidence  on  the  general  issue  non  est  factum  (t),  although  it 
appear  upon  the  declanition  that  there  are  other  obligors  (k),  nor 
can  he  demur  upon  oyer(/).  So  where  the  bond  is  executed  by 
three  obligors,  and  two  only  are  sued  (m).  [See  the  new  provision 
as  to  pleas  in  abatement  under  stat.  3  &  4  Will.  IV.  c.  42,  s.  8, 
ante^  p.  482.]  But  where  it  appears  on  the  record,  the  objection, 
may  be  taken  in  an-est  of  judgment  (n). 

2.  Accord  and  Satisfaction. 

It  appears  from  some  of  the  books  (o),  that  to  debt  on  bond  an 
accord  executed  before  the  day  of  payment  may  be  pleaded.  I  am 
not,  however,  aware  of  any  case,  in  which  this  point  has  been 
expressly  determined.  If  such  plea  can  be  pleaded,  the  following 
rules  ought  to  be  attended  to :  first,  that  the  thing  eiven  in  satisfac- 
tion be  of  some  value  in  contemplation  of  law  (p),  nence,  a  release 
of  an  equity  of  redemption  is  not  sufficient ;  secondly,  if  the  debt 
arises  by  the  performance  or  breach  of  the  condition  (9),  and  not  by 
virtue  of  the  bond,  the  accord  and  satisfaction  must  be  pleaded  in 
discharge  of  the  condition,  and  not  of  the  bond ;  lastly,  if  the  debt 
arises  upon  an  obligation  without  a  condition  (r),  satisfaction  by 
deed  only  can  be  pleaded ;  for  the  bond  itself  cannot  be  discharged 
without  specialty. 


(tf)  Oavemor  and  Company  qf  Cheliea 
Waier-Wori§  y.  Cowper,  I  Esp.  N.  P.  C. 
275. 

(/)  Doe  d,  Nea!e  ▼.  Sampln,  8  A.  ft. 
E.  151,  recognizing  BUkop  qf  Meath  y. 
M,  qf  Wbicheiter,  3  Bingh.  N.  C.  202 ; 
3  Soott,  561 ;  Cfrougktom  y.  Blake,  12  M. 
/kW.208. 

r^)  Bull.  N.  P.  255. 

Uk)  Watte  y.  Ooodmam,  Ld.  Baym.  1460. 

(I)  WhelpdMe  case,  5  Rep.  119,  ai 
Btead  y.  Moon,  do.  Jac.  152. 
,    (k)  South  y.  Tanmer,  2  Taunt.  254. 


? 


rO  Gilbert  y.  Bath,  Str.  503. 

(m)  South  y.  Tanner,  2  Tannt.  254; 
Gaulton  y.  ChaUiner  and  Wilkineon,  1 
Wms.  Sannd.  291,  e,  n. 

(n)  Homer  y.  Moor,  B.  R.  M.  24  Geo. 
II.,  dted  by  Aehton,  J.,  5  Burr.  2614. 

(0)  Anon.  Cro.  Elia.  46,  dted  in  Com. 
Dig.  Accord  (A.  1). 

7p  )  Preeton  y.  Ckrietwtae,  2  WQs.  86. 

Iq)  Neale  y.  Shield,  Yely.  192. 

(r)  S.  C.  Cro.  Jac  254;  Preeton  y. 
CkrUtmae,  2  Will.  86. 
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Accord  and  payment  of  part  before  the  day  (s),  with  a  promiae 
to  pay  the  residue  at  a  future  day,  which  promiae  the  oUigee 
accepted  in  full  satiafaction  of  the  debt,  is  not  a  good  plea ;  becauBe 
the  promiae  to  pay  is  executory. 

Although  one  bond  cannot  be  fdeaded  in  satisfiiction  of  another(^X 
yet  payment  of  a  lees  sum  befmre  the  day  in  full  satiahetion,  and 
acceptance  thereof  in  full  satimction,  may  be  pleaded  in  bar  to  debt 
on  bond ;  because  parcel  of  the  debt,  before  the  day,  may  be  more 
beneficial  to  the  obligee  than  the  whole,  at  the  day,  and  the  value 
of  the  satisfaction  is  not  material.  But  care  must  be  taken  in  this 
case  to  plead  the  payment  of  part  to  have  been  made  in  fidl  aoita- 
faction  (u) ;  for  if  the  plea  states  the  payment  of  part  gemeraJUy^  it 
wUl  be  bad. 

3.  Duress. 

To  debt  on  bond  the  defendant  may  plead,  that  it  was  obtained 
by  duress  of  imprisonment  (9).  This  plea  admits  the  deed,  and 
the  proof  of  the  issue  lies  on  the  defendant.  If  the  defendant  can 
prove  that  he  was  compelled  to  execute  the  bond,  when  he  was 
under  an  arrest,  without  legal  process  (x),  or  by  the  process,  or 
warrant  of  a  person  not  having  legal  authority  {y\  it  is  sufficient. 
So  if  the  arrest  was  by  warrant  from  a  justice  of  the  peace,  on  a 
charge  of  felony,  where  there  had  not  been  any  felony  committed  (z); 
or  if  the  defendant,  having  been  arrested  under  legal  process,  was 
forced  by  tortious  usage  in  prison  (a),  it  will  be  construed  a  duress. 
The  duress  must  be  of  the  person  (10)  of  the  defendant  or  his 
wife  (i) ;  one,  who  is  a  surety  only,  cannot  plead  that  the  bond  wbb 
obtaiiied  by  duress  of  the  pnncipal  (c),  where  the  bond  is  joint  and 
several  {d).  To  the  plea  of  duress  the  plaintiff  may  reply  that  the 
defendant  was  at  large  at  the  time  of  the  execution  (€),  and  that 
he  sealed  and  delivered  the  bond  voluntarily,  and  not  by  dureas  of 
imprisonment. 

U)  BmUiom  y.  Baxter,  Cro.  Eliz.  304.  (m)  Aleyn,  92. 

(/)  Cro.  Eliz.  716 ;  Hob.  68,  9 ;  Cro.  {aS  2  Inst.  482. 

Cur.  85.     Admitted  in  PmrntVi  cmt^  5  lb)  Bro.  Ahr.  Duress,  pL  18. 

Rep.  117,  a.  (c)  Hti$e€mb€  ▼.  Siamdu^,  1  Ciow  lae. 

in)  Id.  ResoWed.  187.  Adjudged  on  demmrer. 

AF)  Com.  Dig.  Plead.  (2  W.  19.)  (d)  1  RoL  Abr.  687,  pL  6. 

(y)  Id.  (e)  CL  Ass.  77. 


(9)  See  the  fonn  of  this  plea  in  the  Clerk's  Assistant,  p.  77 > 

(10)  In  1  Rol.  Abr.  687>  pi.  3,  it  is  said,  diat  if  a  person  ezeariM  a 
deed  by  duress  of  his  goods,  lie  may  ay<Hd  the  deed ;  and  20  Ass.  pi.  14, 
is  cited,  where  a  release  made  by  an  abbot,  by  duress,  of  Ids  cattle,  was 
holden  void.  But  in  Smmner  and  Feryman,  Hil.  1708,  cited  m  2  Str.  91 7f 
it  is  said  to  hare  been  holden,  that  a  bond  could  not  be  avoided  by  danse 
of  goods.  See  also  Bro.  Abr.  Duress,  pi.  16,  S.  P. ;  Skeate  ▼.  Beale, 
3  F.  &  D.  597,  11  A.&E.  983,  S.  P.,  on  agreement  not  under  aeal ;  thfioi 
not  being  any  distinction  in  this  respect,  ante,  p.  89. 
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4.  lOegal  Qmsideration. 

\»  By  the  Common  Law^  p.  567  ;  Inmoral^  p.  567 ;  In 

JSUitrami  of  Trader  ^. ;  p.  567. 
2.  By  Staiuie,  p.  572  ;    Gaming,  p.  572  ;    Sale  rf 
Office,  p.  573  ;  Simony,  p.  576  ;  Usury,  p.  582. 

1.  By  the  Common  Law. — Immoral, — A  bond  may  be  avoided, 
if  it  has  been  made  upon  an  immoral  consideration ;  as  where  the 
condition  of  the  bond  was,  that  the  obligee  and  obligor  should  live 
together  in  a  state  of  fornication  (/).  But  a  bond  given  by  a  sinde 
man  (^),  or  a  married  man  (A),  in  consideration  of  past  colutbitation 
with  an  unmarried  woman,  is  good ;  because  it  shall  be  intended  as 
a  compensation  for  the  wrong  done  (11). 

In  Restraint  of  Trade. — With  respect  to  bonds  made  in  restraint 
of  trade^  it  may  be  observed,  that  wherever  a  sufficient  considera- 
tion appears  to  make  it  a  proper  and  useful  contract,  and  such  as 
cannot  be  set  aside  without  injury  to  a  fair  contractor,  it  ought  to 
be  maintained,  provided  the  restraint  is  limited  to  a  particular 
place ;  but  if  the  restraint  is  general,  that  is,  not  to  exercise  a 
trade  throughout  the  kingdom,  the  bond  is  void  (12).  In  debt  upon 
bond,  the  defendant  prayed  oyer  of  the  condition  (t),  which  recited, 
that  the  defendant  had  assi^ed  to  the  plaintiff  a  lease  of  a  mes- 
suage and  bakehouse  in  Liquorpond  Street,  in  the  parish  of  St. 

(/)  Waiker  v.  Perihu,  3  Burr.  1568 ;  (^  MUeM  ▼.  Reynoldi,  1  P.  Wms.  181, 

1  Bl.  Rep.  517,  8.  C.  dtod  ki  JEKmmt  ▼.  AM^/brd,  3  Bingli.  328, 

f)  Tiamer  v.  Vaaighsn,  2  YHIb.  339.  and  oommented  on  in  Hermer  v.  Gravti, 


% 


k)  Npe  y.MoitUy,  6  B.  &  C.  133.  7  Bingli.  743. 


(11)  See  MarckUmeea  of  Jnnandale  v.  Harris,  2  P.  Wms.  432. — 
Priest  V.  Parrot,  2  Yez.  160 :  and  Gray  v.  Mathias,  5  Yes.  Jun.  286. 

(12)  "The  general  rule  is,  that  all  restraints  of  trade  (which  the  law  ao 
much  favours,)  if  nothing  more  appear,  are  bad.  This  is  the  role  which 
is  laid  down  in  the  famous  case  of  Mitekel  v.  Reynolds,  (which  is  well 
reported  in  1  P.  Wms.  181  ;  in  which  Lord  Macclesfield  took  such  great 
pains,  and  in  which  all  the  cases  and  arguments  in  relation  to  this  matter 
are  thoroughly  weighed  and  considered). — But  to  this  general  rule  there 
are  some  exceptions ;  as,  first,  that  if  the  restraint  be  only  particular  in 
respect  to  the  time  and  place,  and  there  be  a  good  consideration  given  to 
the  person  restrained,  a  contract  or  agreement  upon  such  consideration  so 
restraining  a  particular  person,  may  be  oood  and  valid  in  law,  notwith- 
standing the  general  rale ;  and  this  was  uie  very  case  of  Mitekel  v.  Jlfoy- 
nolds**  Per  Willes,  C.  J.,  in  the  Master,  ^v.  of  Ounmakers  v.  FeU, 
Willes,  388.  See  further  on  this  subject  Gale  v.  Reed,  8  East,  86 ; 
Toimy  V.  Timmins,  1  Cr.  &  J.  331  ;  1  Tyr.  226.  Exclusive  rights  of 
trading  in  cities,  towns,  and  boroughs,  were  abolished  by  stat.  5  &  6  Will. 
IV.  c.  76,  s.  14. 
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Andrew,  Holbom,  for  the  term  of  five  years ;  and  provided,  that  the 
defendant  should  not  exercise  the  trade  of  a  baker  wiUiin  that 
parish,  during  the  same  term ;  or,  in  case  he  did,  should  within  three 
days  after  proof  thereof  made,  pay  to  the  plaintiff  the  sum  of  50/., 
then  the  bond  should  be  void.  The  defendant  then  pleaded,  that  he 
was  a  baker  by  trade,  that  he  had  served  an  apprenticeship  to  it, 
by  reason  whereof  the  bond  was  void ;  wherefore  he  traded,  as  it 
was  lawful  for  him  to  do.  On  demurrer,  the  court  adjudged  the 
bond  to  be  good,  on  the  ground,  that  from  the  particular  circuni- 
stances  and  consideration  set  forth,  the  contract  appeared  to  be 
lawful  and  useful,  and  that  the  restraint  was  a  particular  restraint, 
founded  on  a  valuable  consideration.  See  also  Uie  case  of  Chesman 
V.  Nainhy,  2  Str.  739  ;  3  Bro,  P.  C.  849,  in  which  the  Courts  of 
Ck>mmon  Pleas,  King's  Bench,  and  House  of  Lords,  successively 
recognized  the  same  principle,  viz.  that  contracts  entered  into 
between  two  persons,  to  restrain  one  of  them  from  setting  up  or 
exercising  a  particular  trade  or  employment  within  a  certain  limited 
district^  and  for  a  valuable  consideration,  were  valid  in  law. 

Where  the  restraint  of  a  party  from  carrying  on  a  trade  is  larger 
and  wider  than  the  protection  of  the  party,  wiui  whom  the  contract 
is  made,  can  possibly  require,  such  restraint  must  be  considered  as 
unreasonable  in  law,  and  the  contract  which  would  enforce  it  must 
therefore  be  void(i).  A  general  restriction  limited  only  as  to 
time  falls  within  this  rule,  and  is  illegal ;  but  a  restraint  prohibiting 
a  party  from  carrying  on  trade  within  certain  limits  of  ^ace^  though 
ui^imited  as  to  iime^  may  be  good ;  and  the  limit  of  the  space  is 
that  which,  according  to  the  trade  he  carries  on,  is  necessary  for 
the  protection  of  the  party  by  whom  the  contract  is  made  (Q. 
In  Chesman  v.  Nainhy^  the  distance  within  which  the  obligor 
agreed  not  to  exercise  the  same  trade  with  the  obligee,  was  half  a 
mile  only  from  the  place  where  the  obligee  resided.  In  Clerk  v. 
Corner^  Cas.  Temp.  Hardw.  63,  and  7  Mod.  230,  8vo.  edit.  S.  C, 
by  the  name  of  Colmer  v.  Clark^  the  condition  was,  not  to  carry 
on  trade  within  the  city  of  Westminster,  or  bills  of  mortality,  and 
the  bond  was  holden  to  be  good.  And  in  a  later  case  of  Davis  v. 
Mason^  5  T.  R.  118,  where  the  defendant  had  bound  himself  not 
to  practise  as  a  surgeon  within  ten  miles  of  the  pliuntiff's  residence, 
the  court  did  not  think  the  limits  unreasonable,  and  on  the  authority 
of  Mitchel  v.  Reynolds^  the  bond,  being  founded  on  a  valuable 
consideration,  was  adjudged  good  (13).     In  L^h  v.  Hind,  9  B. 

{i)  Hitcheoei  ▼.  Coker,  6  A.  &  E.  454 ;  &  P.  562. 

per  IHdal,  C.  J.,  deliTeriiig  jadgment  of  (1)  Ward  ▼.  Byme,  5  M.  ft  W.  548,  re- 

court ;  Hitchcock  ▼.  Cokcr  was  reoognized  cogmzed  in  Proctor  ▼.  Sargtrnt,  2  If.  ft 

in  Archer  y.  AfortA,  6  A.  &  E.  967 ;  2  Ney.  Gr.  20 ;  2  Scott's  N.  R.'  289» 


(13)  In  B%tnn  v.  Guy^  4  East,  190,  an  agreement  entered  into  by  a 
practising  attorney  in  London,  to  reUnqidsh  his  business  and  reconunend 
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&  C.  774,  where  the  assignor  of  the  lease  of  a  public  house  in 
London  had  covenanted  that  he  would  not  keep  a  public  house 
within  the  distance  of  half  a  mile  from  the  premises  assigned ;  it 
was  holden,  that  the  true  principle  of  admeasurement  was,  to  take 
the  nearest  mode  of  access.  The  court  wiU  not  enter  into  the 
question,  whether  the  consideration  given  is  equal  in  value  to  the 
restraint  agreed  to  (m).  Where  the  covenant  was  not  to  practise  as 
a  surgeon-dentist  in  London,  the  court  thought  that  the  limit  of 
London  was  not  too  large  for  the  profession  in  question ;  but  that 
a  stipulation  as  to  not  practising  in  towns,  where  the  plaintiff  or 
defendant  on  their  account  might  have  been  practising  during  his 
service,  was  an  unreasonable  restriction  (n). 

It  is  impossible  to  enumerate  every  species  of  illegality,  for 
which  a  bond  may  be  avoided :  but,  before  I  close  this  head,  I 
cannot  forbear  to  mention  one  case  relative  to  it,  which  underwent 
a  long  and  serious  discussion.  The  case  alluded  to  is  that  of 
Collins  V.  Blantem  (o),  reported  in  2  Wils.  347.  It  was  an  action 
of  debt  on  bond,  dated  the  6th  of  April,  1765,  in  which  defendant 
was  jointly  and  severally  bound  with  A.  and  B.  in  the  penal  sum  of 
7002.,  conditioned  for  the  payment  by  A.  and  B.  and  the  defendant, 
of  the  sum  of  350Z.  on  the  6th  of  May  following.  The  defendant, 
having  prayed  oyer  of  the  bond  and  condition,  pleaded  that  two  of 
the  obligors,  A.  and  B.,  and  three  other  persons,  stood  indicted  by 
John  Budge,  on  five  several  indictments,  for  wilful  and  corrupt 
perjury,  and  had  severally  pleaded  not  guilty  ;  that  the  sevend 
traverses  on  the  indictment  were  coming  on  to  be  tried  at  the 
assizes  in  Stafford,  whereupon  it  was  unlawfully  and  corruptly 
agreed,  between  Budge  the  prosecutor,  the  plaintiff,  and  the  five 
persons  indicted,  that  the  plaintiff  should  give  Budge  his  notes  for 
350/.,  payable  one  month  after  date,  for  not  appearing  to  give 
evidence  at  the  trial,  and  the  obligors  should  execute  a  bond  to  the 
plaintiff,  of  the  same  date  with  the  note,  as  an  indemnity  to  the 
plaintiff  for  giving  such  note.  The  plea  then  stated  the  carrying 
this  agreement  into  effect,  on  the  6th  of  April,  1765,  and  concludea 


(m)  HtYe;icocitv.  Cbiir«r,  6A.&B.438.      Prole  ▼.  Wlgifim,  3  Bingh.  N.  C.  235; 
n)  MaUan  y.  May,  11  M.  &  W.  653.  3  Sc.  601. 

\o)  Cited  in  5  East,  298,  recognized  in 


f 


his  clients  to  two  other  attomies,  and  that  he  would  not  himself  practise 
in  such  business  within  London  and  150  ndles  from  thence;  and  that  he 
would  permit  them  to  make  use  of  his  name  in  their  firm  for  one  }rear ; 
was  holden  to  be  a  valid  agreement.  N.  The  restriction  here  was  inde- 
finite as  to  time,  as  was  remarked  by  Tindalt  C.  J.,  delivering  judgment  of 
court  of  error,  in  Hitchcock  v.  Coker,  6  A.  &  £.  455,  cited  by  Parke^  B., 
m  Leighton  v.  Wales,  3  M.  &  W.  551.  See  also  Whittaker  v.  Howe, 
3  Bcav.  383,  where  the  agreement  was  not  to  practise  as  a  solicitor  in  any 
part  of  Great  Britain  for  20  years. 
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with  an  avormeni,  that  the  bond  wae  givai  for  the  «aid  oonsidem- 
tioUy  and  no  other,  and  that  the  obligors  were  not  indebted  to  the 

JIaintiff  in  any  sum  of  money ,  and  therefore  the  bond  was  void  in 
iw.  On  demurrer,  the  court  gave  judgm^it  for  the  defendant  on 
these  grounds :  1st,  That  the  whole  transaction  was  to  be  ctmsadend 
as  one  ^itire  agreement ;  for  the  bond  and  note  were  both  dated 
npon  the  same  day,  for  pajrment  of  the  same  snm  of  money  on  the 
same  day  ;  that  it  was  an  agreement  to  stifle  a  proeecation  /or 
wilful  and  corrupt  perjury, — a  crime  most  detrimejital  to  the  conn- 
monwealth :  that  tne  promissory  note  was  certainly  void,  and 
consequently  the  plaintiff  was  not  entitled  to  recover  upon  the  bond 
which  was  given  to  indemnify  him  from  such  note:  they  were 
both  bad  (^p  ),  the  consideration  for  giving  them  being  wicked  and 
unlawful.  2ndly,  That  the  bond  was  void,  because  it  was  giv^i  lor 
the  purpose  of  tempting  a  man  to  transgress  the  law.  3dly,  That 
the  special  matter  might  be  pleaded;  although  it  was  objected, 
that  the  law  would  not  endure  a  fact  in  pais  dehors  a  specialty  to 
be  averred  against  it,  and  that  a  deed  could  not  be  defeated  by  any 
thing  less  than  a  deed  ;  for  the  condition  in  this  case,  was  for  the 
payment  of  a  sum  of  money ;  but,  that  payment  to  be  made,  was 
grounded  upon  a  vicious  consideration,  which  was  not  inconsistent 
with  the  condition  (14),  but  struck  at  the  contract  itself,  in  such 
a  maimer  as  showed  that  the  bond  never  had  any  legal  entity ;  and 
if  it  never  had  any  being  at  all,  then  the  maxim,  that  a  deed  must 
be  defeated  by  a  deed  of  equal  strength,  did  not  apply  to  this  case. 
The  averment  pleaded  in  this  case  was  not  contradictory  to,  but 

(p)  S.  p.  admitted  per  Cur,  in  Cuihbert  ▼•  ffolsy,  8  T.  R.  390. 


(14)  ''The  general  rule^  that  matters  dehors  the  deed  cannot  be 
pleaded^  does  not  apply  to  this  case;  the  true  meaning  of  that  rule  is,  that 
matter  inconsistent  with  or  contraiy  to  the  deed>  cannot  be  alleged  *,  but 
matter  consistent  with  the  deed  may :  the  bond  in  the  present  case  is  for 
the  payment  of  money ;  the  plea  admits  this^  and  the  averment  alleges 
upon  what  consideration  that  money  was  to  be  paid,  and  therefore  is  not 
inconsistent  with  or  contradictory  to  the  condition  of  the  bond  ;  this  role 
of  pleading  applied  to  the  cases  of  simony,  duress,  coverture,  in&ncy,  &e." 
Argument  for  defendant,  S,  C,  2  Wils.  347.  ''.Since  the  case  oi Pole  v. 
Harrobm,  £.  22  G^o.  III.  B.  R.,  it  has  been  generally  understood,  that 
an  obligor  is  not  restrained  from  pleading  any  matter  which  shows  that 
the  bond  was  given  upon  an  illegal  consideration,  whether  consistent  or 
not  with  the  condition  of  the  bond.*'  Per  Lord  EUekbsrouffh,  C.  J.,  in 
PmOoH  V.  Pcphamy  9  East,  421,  2.  "  It  is  true,  that  you  cannot  add  to  a 
contract  under  seal  any  thing  to  vary  the  contract ;  but  you  may  show 
dehors  the  instrument,  that  such  contract  was  entered  into  for  an  ill^al 
purpose."  Per  Lord  Abhiger^  C.  B.  The  OasUffht  tmd  Coke  Con^How  ▼. 
Anier,  6  Bingh.  N.  C.  327. 


*  Buckler  ▼.  Millerd,  2  Ventr.  107.    Mm»e  t.  Mmu$,  Gawp.  47. 
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explanatory  of,  the  condition :  aa  to  the  atgnmenty  that  if  there  was 
not  any  consideration  for  the  bond,  it  was  a  gift ;  that  was  to  be 
r^>elled  by  showing  it  was  given  upon  a  bad  consideration :  thie 
deatroyed  the  presumption  of  donation.  4thlyy  That  the  plea  was 
properly  concluded,  '^  and  so  the  said  bond  is  void,"  or  at  least  this 
conclusion  was  weU  enough  upon  general  denuirrer. 

In  debt  on  bond,  conditioned  for  the  payment  of  a  sum  of  money 
in  case  the  defendftut  did  not  procure  I.  S.  then  impressed^  to  appear 
and  deUver  himself  to  the  plaintiff  when  called  upon  {q) :  the 
defendant  pleaded  that  I.  S.  having  been  utdawfulfy  impreuedy  the 
plaintiff  was  unwilling  to  discharge  him,  unless  he  would  acree  to 
nay  a  certain  sum  of  money,  and  would  procure  the  defendant  to 
become  bound ;  and  thereupon  it  was  unlawfully  agreed,  that  the 
plaintiff  should  discharge  I.  S.  on  the  defendant  becoming  bound 
for  that  sum,  and  therefore  the  bond  was  void.  To  this  plea  there 
was  a  general  demurrer,  which  was  endeavoured  to  be  supported, 
on  the  groimd  that  the  defendant  could  not  aver  matter  incon- 
sistent with  the  condition  of  the  bond ;  that  it  appeared  by  the 
condition,  that  the  party  was  impressed,  which  meant  legally  ex  m 
termini.  But  the  court  overruled  the  demurrer,  and  held  the  plea 
to  be  good.  So  where  the  condition  of  the  bond  stated,  that  the 
defencuuits  had  taken  up^  borrowed^  and  received  of  the  plaintiffi  a 
sum  of  money,  which  was  to  run  at  respondentia  interest  (r),  on  the 
security  of  certain  goods  shipped  from  Calcutta  to  Ostend.  The 
defendants  pleaded,  that  the  bond  was  given  to  cover  the  price  of 
goods  sold  by  the  plaintiff  to  the  defendants,  for  the  purpose  of  an 
fllegal  traffic  from  the  East  Indies,  and  that  the  plaintifib  knowingly 
assisted  in  preparing  the  goods  for  carriage  upon  such  illegal  voyage. 
On  demurrer  to  this  plea,  it  was  urged,  in  support  of  the  demurrer, 
that  the  matter  in  me  plea  being  directlv  inconsistent  with  the 
matter  stated  in  the  conoition,  it  ought  to  have  been  averred  in  the 

{lea,  that  the  statement  in  the  condition  was  merely  colourable ; 
ut  the  court  overruled  the  objection,  and  held  the  plea  to  be  good : 
Lord  JEllenboraugh^  C.  J.,  observing,  that  upon  the  adjustment  of 
the  account,  after  the  goods  were  sold,  the  parties  might  have  cal- 
culated upon  the  debt  as  upon  a  loan  to  that  amount,  and  therefore 
there  was  not  any  necessary  inconsistency  between  the  two  state- 
ments ;  even  takmg  the  case  upon  the  strict  rule  of  law,  as  it  had 
been  generally  considered  before  the  case  of  Collins  v.  JBlantem  ; 
but  since  that  case  there  could  not  be  any  doubt  upon  it.  And  JLs 
JSlanCj  J.,  observed,  that  after  the  cases,  breaking  in  upon  the  old 
rule,  had  determined,  that  though  the  bond  state  nothing  illegal 
upon  the  £Btce  of  it,  the  obligor  may  show  by  his  plea,  that  it  was 

fiven  for  an  illegal  consideration,  they  had,  m  effect,  decided^  that 
e  may  show  an  illegal  consideration  different  from  the  considera- 

(0)  P0l€  ▼.  JSr«rr«Mft,  £.  22  Geo.  lU.      in  3  Doug.  91. 
B.  IL,  9  Eart,  416,  n.,  more  ftdfy  leportod         (r)  Pmeiom  ▼.Pyiww,  9  Xait»  406. 
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tion  stated  in  the  condition.  And  when  the  plea  states,  that  the 
bond  was  given  to  cover  the  price  of  goods  illegally  contracted  to  be 
sold  and  dipped,  it  does  in  effect  deny  that  it  was  given  for  money 
borrowed ;  and  it  shows  that  the  statement  in  the  condition  was 
made  colourably  in  order  to  cover  the  illegal  agreement. 

2.  By  Statute. — Where  the  consideration  on  which  the  bond  is 
giyen  is  illegal  by  statute,  the  defendant  may  take  advantage  of  it 
by  pleading.  And  if  the  bond  contain  several  conditions,  suthon^ 
one  of  the  conditions  only  be  void  by  a  statute,  yet  the  whole  bond 
is  void  (s). 

Oaming, — By  stat.  16  Car.  II.  c.  7,  s.  3  (0,  if  any  person  shall 
play  at  any  pastime  or  game,  other  than  with  and  for  ready  money^ 
or  shall  bet  on  the  sides  or  hands  of  such  as  play  thereat,  and  shidl 
lose  any  sum  of  money,  or  other  thing  so  played  for,  exceeding  the 
sum  of  100/.  at  any  one  time  or  meetmg,  upon  ticket  or  credit,  or 
otherwise,  and  shall  not  pay  down  the  same  at  the  time,  the  party 
who  loseth  shall  not,  in  that  case,  be  bound  to  pay  or  make  good 
the  same,  and  the  contract,  and  all  judgments,  bonds,  promises, 
deeds  and  securities,  given  for  security  or  satisfaction  of  Uie  same, 
shall  be  void.  By  stat.  9  Anne,  c.  14,  s.  1,  ^^  All  bonds  executed  by 
any  person,  where  the  whole  or  any  part  of  the  consideration  is  for 
money,  or  other  valuable  thing,  won  by  gaming  or  playing  at  cards, 
dice,  tables,  tennis,  bowls,  or  other  game ;  or  by  betting  on  the 
sides  or  hands  of  such  as  game  at  any  of  the  said  games ;  or  for 
repaying  any  money  knowingly  lent  or  advanced  for  such  gaming  or 
betting ;  or  lent  and  advanced  at  the  time  and  place  of  such  play, 
to  any  person  so  gaming  or  betting,  or  that  shall  during  such  play 
so  game  or  bet,  shall  be  void.^  In  a  plea  upon  this  statute,  it  must 
be  shown  at  what  play  or  game  the  money  was  lost ;  because  that  is 
matter  of  law  and  not  merely  evidence  (te)  ;  and  the  particular  game 
specified  must  be  proved  (a:).  The  stat.  6  &  6  Will.  IV.  c.  41,  re- 
peals the  foregoing  statute  of  Anne,  as  far  as  respects  the  rendering 
void  of  bilU^  notes^  or  mortgaaeSy  given  for  money  won  by  gaming, 
&c.,  and  enacts,  that  it  shall  have  the  same  effect  as  if  it  had  pro- 
vided that  such  note,  bill,  or  mortgage,  should  be  deemed  to  have 
been  made  for  an  illegal  consideration;  but  bonds  are  not  men* 
tioned.  The  statute  of  Anne,  in  connexion  with  the  stat«  5  &  6 
Will.  IV.  c.  41,  must  be  taken  to  avoid  all  contracts  for  the  payment 
of  money  won  at  play.  One  great  object  of  the  statutes  of  Charles  II. 
and  Anne  (both  of  which  must  be  construed  together,)  was  to  pre- 
vent gaming  on  credit,  and  to  confine  parties  who  were  playing  for 
money  to  such  sums  as  they  should  pay  down  at  the  time  of  the 
play  (y).     Hazard,  roulet,  and  certain  other  games,  are  declared  to 

f«)  Norton  v.  8ym»,  Moore,  856.  («)  Mazzinghi  ▼.  Stepkentom,  I  Campb. 

[t)  For  the  construction  whidi  has  been  291. 

put    upon    this    statute,    see  pottf   tit.  (y)  Per  Roffe,  B.,  deUyering  judgment 

"  Wager."  of  the  court  in  AppUgwrth  t.  CoUef,  10 

(«)  Colkin%9  ▼.  Stoehddk,  1  Str.  493.  M.  &  W.  732. 
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be  illegal,  by  siat.  12  Geo.  II.  c.  28,  s.  2  and  3,  and  8tat.  18  Geo.  II. 
c.  34.  See  fiurther  on  this  subject,  M^Kinnell  v.  Robinson^  3  M. 
&  W.  434  ;  ante,  p.  91 ;  and  Applegarth  v.  Colleyy  10  M.  &  W.  723. 

Safe  of  Office.— By  stat.  6  &  6  Edw.  VI.  e.  16,  s.  2  and  3  (z), 
**  If  any  person  take  any  bond  to  receive  any  money,  fee,  reward,  or 
other  profit f  directly  or  indirectly,  for  any  office  or  offices,  or  any 
part  of  tnem,  or  to  the  intent  that  any  person  should  enjoy  any 
office,  or  the  deputation  of  any  office,  or  any  part  thereof,  which 
office,  or  any  part,  shall  in  any  wise  touch  the  administration  or 
execution  of  justice  ;  or  the  receipt,  controlment,  or  payment  of  any 
of  the  king's  money,  revenue,  account,  aulnase,  auditorship,  or  sur- 
veying any  of  the  king''s  lands,  tenements,  or  hereditaments ;  or  any 
of  the  king^s  customs,  or  any  other  administration  or  necessary 
attendance  in  any  of  the  king'^s  custom-houses  ;  or  the  keep  of  any 
of  the  Idng^s  towns,  castles,  or  fortresses,  being  used  or  appointed 
for  a  place  of  strength  and  defence ;  or  which  shall  touch  any  clerk- 
ship to  be  occupied  in  any  manner  of  court  of  record,  wherein  justice 
is  to  be  ministered  :  every  such  bond  shall  be  void  against  the  per- 
son making  it.*^  The  4th  section  provides  against  the  extension  of 
this  act  to  any  office,  whereof  any  person  is  seised  of  any  estate  of 
inheritance,  and  any  office  of  parkership,  or  of  the  keeping  of  any 
park,  house,  manor,  garden,  chase,  or  forest. 

If  defendant  is  desirous  of  taking  advantage  of  the  preceding 
statute  (a),  he  must  plead  it  speciwy,  in  order  that  the  plaintiff 
may  have  an  opportunity  of  showing  that  he  is  within  the  exceptions 
of  the  statute.  There  were  two  principal  reasons  for  making  this 
statute  (&),  1st,  that  offices  might  be  exercised  by  persons  of  skill 
and  integrity ;  2ndly,  that  they  might  take  only  the  legal  fees ; 
for,  those  who  buy  their  offices  will  j^  apt  to  take  more  than  their 
l^al  fees,  according  to  what  is  said  in  3  Inst.  148,  ''  they  that  buy 
wul  sell.*"  The  office  of  registry  of  an  archdeaconry^  is  an  office 
within  this  statute  (c),  because  it  is  an  office  concerning  the  admi- 
nistration of  justice.  So  is  the  office  of  auditor  of  Wales  (d)  :  so, 
as  it  seems,  is  the  office  of  under-sheriff  (0).  Where  an  office  is 
within  the  statute,  and  the  salary  is  certain,  if  the  principal  makes 
a  deputation,  reserving  a  lesser  sum  out  of  the  salary,  and  take  a 
bond  conditioned  for  tne  payment  of  such  lesser  sum,  such  bond  is 
not  within  the  statute  (/).  So  if  the  profits  be  uncertain,  arising 
from  fees,  if  the  principal  make  a  deputation,  reserving  a  sum  cer- 


126,  to 


2)  Extended  by  Btat.  49  Geo.  III.  c.  (a)  Hornby  v.  Corrrfinrd,  Fitzgib.  45. 

Sooiknd  and  Ireland,  and  to  all  {bS  WQles,  573,  4. 


olBoea  is  the  gift  of  the  crown,  or  of  any  (e)  Woodward  ▼.  fbxe,  3  Ley.  289 ; 

office  appointed  by  the  crown,  and  to  aU  Layngy.  PahM^  Willes,  571,  S.  P. 
oommiaaions,  civil,  naval,  or  military ;  but  (j£)  Godolphin  ▼.  Tudor,  Salk.  468. 

by  section  7,  the  sale  of  certain  offices  in  (e)  Browniny  t.  Ha^ord,  Fteem.  19. 

the  palace,andof  commissions  in  the  army  (/)  Per  C^.,  in  Godolphin  ▼•  Tudor, 

at  the  regulated   prices,   by   authorized  Salk.  468. 
agents,  an  excepted. 
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tain  ont  of  the  fides  and  profits  of  the  office,  it  is  good  (^) ;  for  in 
these  cases  the  deputy  is  not  to  pay,  unless  the  profits  amount  to 
so  much ;  and  though  a  deputy,  by  his  constitution,  is  in  place  of 
his  principal,  yet  he  has  not  any  right  to  the  fees,  which  still  con- 
tinue to  be  the  principal's;  so  that,  as  to  him,  it  is  only  reserving 
apart  of  his  own,  and  giving  away  the  rest  to  another  (A) ;  bvt 
where  the  reservation  or  agreement  is  not  to  pay  out  of  the  profits, 
but  to  pay  generally  a  certain  sum,  it  must  be  paid  at  all  events, 
and  a  bond  conditioned  for  the  payment  of  such  sum  is  void  by  the 
statute.     So  where,  by  the  condition  of  the  bond,  it  appeared  that 

A.  had  granted  to  B.  and  C.  (i)  (the  son  of  A.)  the  office  of  roister 
of  an  archdeaconry  for  their  lives,  and  the  terms  of  the  condition 
were ;  1st,  that  B.  should  permit  C.  to  receive  aU  the  profits  of  the 
office :  and,  2ndly,  that  B.  should  surrender  the  office  and  profits 
whenever  C.  should  require  it ;  it  was  holden,  that  this  condition 
*was  within  the  provision  of  the  statute,  and  made  the  bond  void; 
first,  because  an  agreement  to  have  all  the  profits  was  an  agree- 
ment to  receive  some  profit,  which  was  contrary  to  the  woras  of 
the  statute ;  secondly,  because  either  B.  must  execute  the  office 
for  nothing,  or  he  must  take  more  than  his  legal  fees ;  that  a  per- 
son of  skiU,  and  of  integrity,  would  not  execute  such  an  office  for 
nothing ;  and  if  he  had  anything  for  it,  it  must  be  by  extortion, 
and  by  taking  illegal  fees,  and  thereby  the  principal  end  of  the  sta- 
tute would  be  eluded.  As  to  the  second  branch  of  the  condition, 
viz.  that  B.  should  surrender  the  office  at  the  reauest  of  C. ;  the 
court  said  that  it  was  unneoessaiy  to  decide  upon  that,  inasmuch  as 
it  had  been  holden  in  Norton  v.  Syms^  Moore,  856,  and  Lee  v, 
CoUhUlt  Cro.  Eliz.  529,  that  if  any  of  the  conditions  are  void  hy 
statute^  the  whole  bond  is  void.  They  intimated,  however,  a  clear 
opinion  that  this  branch  of  the  condition  was  void  also :  for  the 
donor  thereby  reserved  to  himself  an  absolute  power  over  his  officer, 
which  he  ought  not  to  do.  Besides,  if  this  were  allowed,  there 
would  be  a  plain  method  chidked  out  to  evade  the  statute ;  for  zsaj 
one  by  this  means  might  sell  an  office  for  the  full  value.  For  let 
such  a  condition  be  put  in,  let  the  bond  be  given  for  the  full  value 
of  the  office,  and  let  it  be  agreed  between  them,  that  the  officer 
shall  refuse  to  surrender  upon  request,  and  then  the  grantor  will 
recover  on  the  bond,  and  so  have  the  full  value  of  the  office. 

A.,  by  the  interest  which  he  had  with  the  commissioners  of 
excise  (A),  procured  for  B.,  his  brother,  a  supervisor's  place  in  that 
office,  and,  in  consideration  thereof,  B.  gave  a  bond  for  the  pay- 
ment of  10/.  per  annum  to  A.,  by  half-yearly  payments,  as  long  as 

B.  should  continue  in  the  office.  B.  died,  having  for  some  years 
omitted  the  payment  of  this  annual  sum  of  lOZ. ;   whereupon  A. 

iff)  Oodo^kin  V.  7>»dor,  Salk.  468,  and  (i)  Lapiff  t.  Payme^  ^HUet,  571. 

OuUlfMl  y.  D€  CartUmeU,  StJk.  466.  {k)  Lam  y.  Law,  3  P.  Wms.  391,  and 

(k)  A4jiidged  in  Oodolpkki  t.  TMm*,  Ci.  Temp.  Talb.  149. 
Salk.  468. 
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broQgfat  an  action  on  the  bond  against  the  widow  and  exeentrix  of 
B.,  who  pleaded  a  sham  plea  of  payment,  and  brought  a  bill  in 
equity  to  be  relieved  against  the  bond.  For  the  defendant  it  was 
objeeted,  that  the  bond  was  admitted  to  be  ffood  at  law,  by  the 
jdaintiff's  not  having  been  advised  to  plead  the  statute  of  5  &  6 
Edw.  VI.  against  the  sale  of  offices ;  neither  truly  in  this  case 
oould  the  statute  have  been  pleaded,  beins  made  long  before  the 
excise  became  a  branch  of  the  revenue ;  that  the  law  beine  with 
ilie  defendant,  it  would  be  hard  to  take  the  benefit  thereof  from 
him,  especially  when  he  was  not  plaintiff  in  equity^  did  not  pray 
any  aid  of  that  court,  and  had  not  been  guilty  of  any  fraud.  But 
by  Lord-  Talbot^  Ch.,  bonds  of  tibiis  nature  are  hi^y  to  be  dis- 
couraged ;  merit,  industry,  and  fidelity,  ought  to  recommend  persons 
to  these  places,  and  not  interest  with  the  commissioners,  who,  it 
ia  to  be  presumed,  had  they  known  from  what  motive  the  plain- 
tiff at  law  applied  to  them  on  behalf  of  his  brother,  would  have  re- 
jected him.  The  officer's  giving  money  to  a  friend  of  the  commis- 
sioners, for  his  interest,  is  altogether  as  bad  as  giving  money,  or  a 
bond  for  money,  to  the  commissioners  themselves,  whicm  undoubtedly 
would  have  been  relieved  against.  It  is  a  fraud  on  the  public,  and 
would  open  a  door  for  the  sale  of  offices  relating  to  the  revenue, 
llie  taking  away  from  the  officer,  what  the  commissioners  and  the 
treasury  uiink  to  be  but  a  reasonable  reward  for  his  care  and 
trouble,  and  an  encouragement  to  his  fidelity,  must  needs  be  of  the 
most  pernicious  consequence,  and  induce  him  to  make  it  up  by 
some  unlawful  means,  such  as  corruption  and  extortion ;  and  though 
the  excise  was  no  part  of  the  revenue  at  the  time  of  making  the 
statute  of  5  &  6  Edw.  IV.,  yet  there  may  be  good  ground  to 
construe  it  within  the  (1 5)  reason  and  mischief  of  the  law,  which  is 
rather  remedial  than  penal. 


(15)  It  \s  no  new  thing,  but  usual,  that  an  interest  raised  by  a  subse- 
^ent  statute,  should  be  under  the  same  remedy  and  advantage  as  an 
mterest  existing  before.  Thus,  at  common  law,  no  aeeeptanoe  of  a  col- 
lateral recompense  could  bar  a  wife  of  her  dower ;  but  the  stat.  of  27 
Hen.  YIU.  made  a  jointure  to  be  a  bar,  which  at  that  time  extended  only 
to  a  jointure  made  by  act  executed  in  the  husband's  life-time.  Aite^• 
wards  the  32  of  Hen.  YUI.  enabled  a  man  to  devise  his  lands;  when  it 
was  holden,  that  if  a  man  were  to  devise  lands  to  his  wife  in  satisftcdon  ot 
her  dower,  and  she  should  accept  them,  this  would  be  a  bar  within  stat.  27 
Hen.  YIU.  4  Rep.  4,  a»  b,  because  it  is  within  the  same  equity  and 
reason,  and  the  oiversity  is  in  the  manner  only,  not  in  the  thing.  So 
exchequer  biUs,  though  ■  created  and  made  valuable  by  a  statute  subse- 
quent to  that  of  12  Car.  II.  c.  30,  for  erecting  the  post-office,  yet  ore 
postable  within  the  intent  of  the  said  act  of  12  Car.  II. ;  and  on  a  letter  in 
which  such  bills  were  indosed  being  lost  out  of  the  office,  the  postmas- 
ters were  holden  chargeable.  From  the  Lord  Ch.  Justice  Holts  argu- 
ment in  the  case  of  Lane  v.  Cotton  and  Frankland,  in  the  reporter's 
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Simony. — Simony  is  the  corrupt  presentation  of  a  person  to  an 
ecclesiastical  benefice  for  money,  &c.  Every  contract  made  for  or 
about  any  matter  or  thing,  which  is  prohibited  and  made  unlawful 
by  any  statute  (/),  is  a  void  contract,  although  the  statute  itself 
doth  not  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  on 
the  offender ;  because  a  penalty  implies  a  prohibition,  though  there 
are  not  any  prohibitory  words  in  the  statute.  Hence,  in  the  case  of 
ttmony,  although  the  statute  (31  Eliz.  c.  6)  only  inflicts  a  penalty 
by  way  of  forfeiture,  and  does  not  mention  any  avoiding  of  the 
smioniacal  contract,  yet  it  has  been  always  holden,  that  sudi  con- 
tracts, being  against  law,  are  void. 

For  the  better  understanding  the  nature  of  simoniacal  contracts, 
it  will  be  proper  to  set  forth  the  legislative  provisions  agiunst 
simony.  By  stat.  31  Eliz.  c.  6,  for  the  avoiding  simony  and  cor- 
ruption in  presentations,  collations,  and  donations  of  and  to  bene- 
fices, dignities,  prebends,  and  other  livings  and  promotions  ecclesi- 
astical, and  in  admissions,  institutions,  and  inductions  to  the  same, 
it  is  enacted,  that,  **  if  any  person  or  persons  (m)  (16),  or  bodies 
corporate,  shall,  for  money^  reward,  gift,  profit,  or  benefit^  directly^ 
or  indirectly^  or  for  or  by  reason  of  any  promise^  agreement,  grant, 
bond,  covenant,  or  other  assurance  of  or  for  any  money,  &c.,  directly 
or  indirectly  present  or  collate  any  person  to  any  benefice,  with 
cure  of  souls,  dignity,  prebend,  or  living  ecclesiastical,  or  bestow 
the  same  for  any  such  corrupt  consideration,  every  such  presentation^ 
&c.,  and  every  admission,  institution,  investiture,  and  induction 
thereupon,  shall  be  void;  and  it  shall  be  lawful  for  the  crown  (17) 
to  present,  &c.  to  such  benefice,  &c.  for  that  one  turn  only ;  and 
every  person,  &c.  that  shall  give  or  take  such  money,  &c.,  or  take 
or  make  any  such  promise,  &c.  or  other  assurance,  shall  forfeit 
double  the  value  of  one  year's  profit  of  such  benefice,  &c.,  and  the 
person  so  corruptly  taking,  &c.  such  benefice,  &c.  shall  thenceforth 

(0  31  Eliz.  c.  6 ;  12  Ann.  statute  2,  c.  diiton,  2  M.  &  Cr.  86 ;  which  last  case  was 

12 ;  per  Holt,  C.  J.,  in  BartUtt  ▼.  Finor,  recognized  by  Denmtm,  C.  J.,  in  Levff  ▼• 

Carth.  252 ;  cited  by  Tmial,  C.  J.,  in  Z)«  Yate$,  8  A.  &  E.  134.   These  cases  related 

Begni9  ▼.  Armiitead,  10  Bingfa.  110,  and  to  unlicensed  theatres, 
by  Lord  Cottenham,  C,  in  Swinff  ▼.  Oibal-  (m)  Sect  5. 

(P.  Wms.)  MSS.  See  also  Salk.  17.  And  it  is  observable,  that  though, 
the  other  three  judges  of  B.  B.  differing  in  opinion  with  the  Chief  Justice, 
judgment  was  given  in  that  case  for  the  defendants,  yet  on  a  writ  of 
error  being  brought  in  the  Exchequer  Chamber,  the  defendants  are  said 
to  have  made  satisfaction  to  the  plaintiff,  which  put  an  end  to  all  ftuther 
proceedings. 

(16)  Usurpers,  as  well  as  persons  having  title  to  present  or  collate,  are 
within  this  statute.     1  Inst.  120,  a;  3  Inst.  153. 

(17)  If  the  corrupt  presentation  or  collation  is  by  an  usurper,  then  the 
king  shall  not  present,  out  the  right  patron.  3  Inst.  153,  154 ;  1  Inst. 
120,  a. 
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be  adjudged  a  disabled  person  to  have  the  same  ^  (18).  '*  If  any 
person  shall  for  money  (n),  &c.  (other  than  for  lawful  fees)  or  for 
any  promise,  &c.  or  other  assurance  for  money,  &c.  directly  or  indi- 
rectly admit,  institute,  instal,  induct,  invest,  or  place  any  person  in 
any  benefice,  with  cure  of  souls,  dignity,  prebend,  or  other  living 
ecclesiastical,  every  such  offender  shall  forfeit  double  the  value  of 
one  year's  profit  of  such  benefice,  &c.  and  the  same  benefice,  &c. 
shall  be  void,  and  the  patron,  &c.  shall  present  or  collate  unto  the 
same,  as  if  the  party  so  admitted,  &c.  were  dead."  The  7th  section 
provides,  that  no  title  to  confer  or  present  by  lapse,  shall  accrue 
upon  any  voidance  mentioned  in  this  act,  but  after  six  months  next 
after  notice  given  of  such  voidance,  by  the  ordinary  to  the  patron. 
By  the  8th  section,  *^  If  any  incumbent  of  any  benefice,  with  cure 
of  souls,  shall  corruptly  resign  or  exchange  the  same,  or  corruptly 
take,  for  the  resigning  or  exchanging  the  same,  directly  or  indi- 
rectly, any  pension,  money,  or  benefit,  as  well  the  giver  as  the  taker 
thereof  shaJl  lose  double  the  value  of  the  sum  so  given,  the  one 
moiety  as  well  thereof  as  of  the  forfeiture  of  double  value  of  one 
year's  profit  to  be  to  the  crown  ;  and  the  other  to  him  that  will  sue 
for  the  same,  by  action  of  debt,  bill,  or  information,  in  any  of  the 
king'^s  courts  of  record." 

In  this  eighth  section  Lord  Mansfield^  C.  J.,  thought  that  the 
word  "  corrupt"  was  an  emphatic  word,  and  that  if  the  presentation 
was  pure,  the  resignation  was  not  corrupt ;  but  the  rest  of  the  court 
were  of  a  different  opinion,  and  thought  every  resignation  for  money 
was  corrupt  (o)  ;  and  upon  this  construction  they  held,  that  a  bond, 
^ven  to  an  incumbent,  securing  to  him  an  annuity  of  equal  value 
with  the  profits  of  the  benefice  upon  his  resignation,  in  order  that 
another  person  might  be  presented,  who  might  give  a  general  bond 
of  resignation,  so  that  the  patron^s  son,  when  of  proper  age,  might 
be  presented,  was  void.  This  decision  was  in  1782,  at  which  time 
general  bonds  of  resignation  were  holden  to  be  good. 

The  next  statute  relating  to  this  subject  is  the  12  Ann.  stat.  2, 
c.  12,  by  the  second  section  of  which  it  is  enacted,  that  '^  if  any  per- 
son shall,  for  money  or  profit,  or  for  any  promise,  agreement,  &c. 
or  other  assurance  for  money,  &c.,  directly  or  indirectly,  in  his  own 
name,  or  the  name  of  any  other  person,  procure  the  next  presenta- 
tion to  any  ecclesiastical  living,  and  shall  be  presented  or  collated 
thereupon,  every  such  presentation  and  admission,  &c.  shall  be  void, 
and  such  agreement  shall  be  deemed  a  simoniacal  contract :  and  it 
shall  be  lawful  for  the  crown  to  present  for  that  turn  only ;  and  the 

(n)  Sect.  6.  Geo.  III.  B.  P.  B.  190 ;  Dampier  MSS. 

(0)  Yon^e,  Ckri,  t.  /onet,  B.  R.  E.  22      L.  I.  L. ;  3  Doug.  97,  8,  C, 


(18)  Where  the  presentee  is  not  privy  to  the  corrupt  contract,  he  shall 
not  be  adjudged  a  disabled  person.    3  Inst.  154. 

VOL.  I.  2  P 
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penon  so  corraptly  aeeeptbg  sach  living,  shall  thenosfoitii  be  di*-* 
abled  to  enjoy  tne  same. 

The  stUrtuies  against  »mony  apply  to  the  presentation  eorrnptly 
procured  or  intended  to  be  procured ;  this  presentation  is  forfeited 
to  the  crown,  and  certain  penalties  and  disabilities  are  inflicted  on 
the  ofienders:  the  statutes  contain  no  express  provision  for  ayoidin^ 
simoniacal  conveyances ;  but  there  can  be  no  doubt  that  the  con- 
veyance even  of  an  advowson  in  fee, — which  in  itself  is  legal,  if  it  be 
made  for  the  purpose  of  carrying  a  simoniacal  contract  mto  execa- 
tion, — is  void,  as  to  so  much  as  goes  to  effect  that  purpose ;  and  if 
the  sound  part  cannot  be  separated  from  the  corrupt,  is  void  alto- 
gether. But  if  the  sound  can  be  fairly  separated  from  the  objec- 
tionable part,  it  will  be  good ;  althougn  by  the  contract  one  entire 
consideration  was  paid  for  the  whole  advowson  (p). 

If  a  perpetual  advowson  be  sold,  when  the  church  is  void,  the  next 
presentation  will  not  pass ;  and  if  the  next  avoidance  only  be  sold 
after  the  death  of  the  incumbent,  the  sale  is  altogether  void  (a). 
But  the  purchase  of  an  advowson  in  fee,  where  no  privity  of  tne 
clerk  intended  to  be  presented  appears,  has  been  holden  not  to  be 
simoniacal ;  although  the  incumbent  was  in  extremis  at  the  time 
when  the  purchase  was  made  (r).  So  the  purchase  of  a  next  pre- 
sentation, although  the  incumbent  was  in  extremis,  within  the 
knowledge  of  both  contracting  parties,  but  without  the  privify  of, 
or  a  view  to,  the  nomination  of  the  particular  clerk,  who  was  after- 
wards presented,  is  not  void  (<),  on  the  ground  of  simony.  The 
sale  of  the  advowson  of  a  church  which  is  full,  is  not  simoniacal  by 
reason  of  the  incumbency  being  at  the  time  of  sale  voidable  at  the 
election  of  the  patron :  and  a  conveyance  under  such  sale  will  pass 
the  right  of  immediate  presentation  (i). 

If  the  patron  takes  of  the  clerk  a  bond,  conditioned  for  the  per- 
formance of  a  legal  act ;  viz.  to  pay  a  sum  of  money  to  the  son  of 
the  last  incumbent  for  a  certain  time(tt) ;  to  resim  when  the  patron'*s 
nephew  attains  his  full  age  (x)  ;  to  resign  on  three  months'  notice 
to  be  given  by  the  patron,  in  order  that  the  patron^s  son  may  be 

f)resented,  and  to  keep  the  buildings  in  repair  (y) ;  to  reside  on  the 
iving,  or  to  resign  in  case  of  not  returning  after  notice,  and  also 
not  to  commit  waste,  &c.  on  the  parsonage-house  (z) ;  it  has  been 
holden,  that  such  a  bond  was  good,  and  that  it  could  not  be  avoided 
on  the  ground  of  simony. 

With  respect  to  general  resignation  bonds,  or  bonds  by  a  clergy- 
man, conditioned  to  resign  at  the  request  of  the  patron,  without 

(p)  Oreewwood  t.  Biakop  qf  London,  (f)  Aliton  y.  Atlajf,  6  Ner.  &  M.  686. 

5  Taunt.  746.  r«)  Baker  t.  Momrfbrd,  Noy,  142. 

(q)  See  6  Bingh.  17.  {*)  Per  Lord  Macele^M^  in  Peefe  ▼. 

(r)  Barret  ▼.  Glubb,  2  BL  R.  1052.  C^f/,  Str.  534. 

(«)  Fbx  T.  BUhop  qf  Chester,  D.  P.  in  (y^  Partridge  y.Wkitiim,^  T.  R.  SS9. 

error,  6  Bin^^.  1*  (x)  Bag^aw  t.  BBMJSqr,  4  T.  R.  78. 
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espreflsiiiff  t&e  object  for  winch  such  rerignation  was  intended,  Hbm 


of  the  law  is  Teiy  curious*  A  long  train  of  solemn  decif 
maas,  commencing  with  Jokne»  v.  Lawrence^  which  was  adjudged 
on  error  in  the  Exchequer  Chamber,  in  the  8th  of  James  I.  (a), 
had  established,  that  such  bonds  were  legal.  Bishop  StilUngfleety 
however,  had,  in  1698,  written  an  elaborate  discourse  against  these 
decisions ;  and,  when  the  case  of  tiie  Bishcp  of  ZondUm  ats* 
Pjytche^  occurred,  Mr.  J.  BuUer  declared,  that  he  had  searched 
with  little  efiect  to  find  out  on  what  principle  those  decisions  were 
founded ;  and  that,  after  all  the  labour  he  had  bestowed  upon  the 
subject,  it  did  seem  to  him  that  they  were  destitute  of  all  sense, 
reason,  or  principle.  But  still  they  were  so  numerous^ — thejf  had 
arisen  at  so  many  different  periods^ — all  the  judges  for  near  tufo 
centuries  past  had  been  so  uniformly  of  the  same  opinion^ — the  law 
had  been  received  not  only  in  Westminster  HaU,  but  through  the 
whole  kingdom  as  so  firmly  settled^  and  mankind  had  so  universally 
acted  upon  that  idea, — that  he  thauaht  it  would  be  very  dangerous 
to  overturn  or  even  to  shake  it.  Whilst,  however,  the  courts  of 
common  law  upheld  these  bonds,  the  courts  of  equity  took  care  that 
an  improper  use  should  not  be  made  of  them;  and  whenever  the 
patron  put  such  bond  in  suit  for  an  illegal  purpose,  e.g.  to  discharge 
liimeelf  from  a  claim  of  tithe  (6),  or  the  like  purpose,  injunctions 
were  granted  to  stay  proceedings  in  the  actions  on  the  bond.  The 
validity  of  a  general  resignation  bond  by  a  clergyman  was  agitated 
fear  the  hist  time  in  the  case  above  alluded  to,  of  Ffytcke  v.  Tha 

of  London  ;  and,  although  the  Court  of  Common  Pleas  and 
j's  Bench  (c),  as  the  case  came  respectively  before  them,  con- 
sidered themselves  as  bound  by  the  unbroken  chain  of  authorities, 
and  decided  in  iavour  of  the  bond,  yet  upon  a  writ  of  error  being 
brought  in  pariiament,  their  judgment  was  reversed,  on  the  30th  of 
Ma^,  1783,  (although  all  the  judges,  except  Eyre^  C.  B.,  had  declared 
theur  opinion  in  iavour  of  the  bond,)  upon  the  motion  of  Lord 
Thurlow^  Ck,  the  division  being  nineteen  against  eighteen  peers. 
The  ^ound  of  this  decision  appears  to  have  been,  that  such  a  bond 
was  sunoniacal  and  against  the  statute  of  31  EUz.,  and  not  that  it 
was  contrary  to  the  general  principles  of  the  common  law(</).  Hence, 
notwithstanding  this  decision  in  the  House  of  Lords,  the  judges, 
afterwards,  in  cases  to  which  the  statute  against  simony  did  not 
apply,  considered  themselves  as  bound  by  prior  authorities  («). 


(ff)  Ore.  Jac  248—274 ;  BaHn^fom  ▼. 
Wood,  do.  Cu.  180;  SirW.  Jones,  220 ; 
Watson  ▼.  Bakm'f  T.  Btym.  175 ;  PeeU  t. 
Gm.  CarUile,  6  Geo.  Str.  227 ;  JVmdkam 
T.  Baper,  T.  27  Geo.  II. ;  Hethtth  ▼.  Orepf 
Hfl.  28  Gao.  II.,  Sayer't  R.  185 ;  Amli. 
268. 

{b)  Dmntom  t.  SMn»  I  Vera.  411, 
412 ;  2  Rep.  in  Ch.  181 ;  2  Gh.  Gai.  186; 
BUliwrd  ▼.  SUg^eltim^  1  Eq.  Ca.  Abr.  86. 


a 


1  Enf  s  R.  487. 

See  Cumiiiifl^um's  Xjnr  of  Sunony, 
in  'which  the  prooeedingi  in  tiie  Houae  of 
Lords  aie  reported  yery  ftdly  and  aoca- 
ratdy,  according  to  Mr.  East,  who  had  an 
opportunity  of  comparing  it  with  a  MS. 
note  of  the  late  Mr.  J.  Bnller.  See  1 
Basf  s  R.  487,  n.  a. 

(«)  See  Ba§9kew  ^.Bouieif,  4  T.R.  7S 
Purtridgs  ▼.  WkUtmh  4  T.  E.  359. 
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Therefore  it  was  holden,  that  a  bond  given  by  a  schoolmaster  of  an 
ancient  public  school  (/),  to  resign  at  the  request  of  his  patron,  was 
good.  Lawrence^  J.,  however,  entertained  considerable  doubts 
upon  this  question,  influenced,  as  it  appears,  by  the  arguments  which 
had  prevailed  against  the  validity  of  general  resignation  bonds  by 
clergymen.  After  the  case  of  The  Bishop  of  London  v.  Ffytche^ 
bonds  of  resignation  in  favour  of  a  particular  person,  or  of  one  of 
two  specified  persons,  or  special  bonds  of  resignation,  were  for  some 
time  considered  as  legal  (g)  ;  this  point,  however,  like  the  general 
resignation  bond,  came  under  the  review  of  the  House  of  Lords, 
in  &e  case  of  Brice  William  Fletcher^  Clerks  v.  Lord  Sondes^  on 
the  1st  and  2nd  May,  1826 :  Fletcher  had  given  a  bond  to  the  patron 
of  the  living,  Lord  Sondes,  in  the  penal  sum  of  12,000/.  The  decla- 
ration was  in  the  usual  form  on  the  bond,  without  setting  out  the 
condition.  Fletcher  having  suffered  judgment  by  default.  Lord 
Sondes  made  a  suggestion,  as  was  necessary  under  the  statute  of 
Will.  III.,  setting  out  the  condition,  which  commenced  with  a 
recital,  that  the  obligee,  Lord  Sondes,  was  the  patron  of  the  rectory 
of  Kettering,  which  rectory  was  then  vacant  by  the  death  of  the 
late  incumbent  thereof;  that  Lord  Sondes  had,  by  writing  under  his 
hand  and  seal,  presented  Fletcher,  the  obligor,  to  supply  the 
vacancy,  and  that  Fletcher  had  agreed  to  resign  upon  request  so  as 
that  the  rectory  might  become  vacant,  for  tke  mIb  purpose  that  the 
owner  of  the  advowson  might  be  enabled  to  present  thereto  anew 
either  one  of  two  brothers  of  Lord  Sondes^  Henry  Watson,  or 
Richard  Watson,  when  the  party  to  be  presented  should  be  capable 
of  taking  an  ecclesiastical  benence.  It  then  assigned  as  a  breach, 
that  Henry  Watson  became  capable  on  the  11th  of  October,  1820; 
that  thereupon  Lord  Sondes  requested  Fletcher  to  resign,  but 
that  he  refused  so  to  do.  Upon  this  suggestion,  a  writ  of  inquiry 
was  executed  before  the  chief  justice  (A),  and  a  special  jury 
assessed  the  damages  at  10,0002.,  for  which  judgment  was  entered. 
Upon  this  judgment  Fletcher  brought  a  writ  of  error  in  the 
Exchequer  Chamber,  where  judgment  was  affirmed  without  argu- 
ment. Fletcher  then  brought  a  writ  of  error  before  the  House 
of  Lords  (i).  Nine  of  the  judges  delivered  their  opinion,  three  in 
favour  of  the  bond,  and  six  aj^inst  it.  The  case  was  adjourned ; 
and  on  the  9th  of  April,  1827,  Lord  Eldon^  Ch.,  delivered  the 
decision  of  the  House,  that  the  bond  in  question  was  void,  and  that 
the  judgment  of  the  court  below  should  be  reversed ;  he  being  of 
opinion  that  the  decision  in  the  Bishop  of  London  v.  Ffytche^ 
^verned  this  case.  After  the  judgment,  Sutton,  Archbishop  of 
tHanterbury,  having  observed  that,  according  to  the  existing  laws,  a 

(/)  Legh  V.  Ltwii,  1  East's  R.  391,  gister  for  the  year  1822;    Chronicle,  p. 

affirmed  on  error,  3  Bos.  &  Pnl.  231.  109. 

(^}  See  the  opinion  of  Dan^pierf  J.,  in  (i)  1  Bligfa,  New  Reports,  p.  144 ;  3 

Ntvfman  V.  Newman,  4  M.  &  S.  71.  ■  Bingh.  601. 

(A)  1st  June,  1822.    See  Annual  Re- 
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great  number  of  patrons  and  incumbents  had  exposed  themselves  to 
severe  penalties,  brought  in  a  bill,  the  substance  of  which  was  after- 
wards passed  into  a  law,  by  thestat*  7  &  8  Oeo.  IV.  c.  25,  by  which 
after  reciting  the  statute  31  Eliz.  c.  6,  and  that  since  the  passing  of 
that  act  a  practice  had  generally  prevailed  of  giving  and  taking 
special  bonds,  &c.  for  resignation  of  spiritual  offices,  and  reciting 
also,  that  it  had  been  adjudged  that  such  engagements  came  within 
the  intent  and  meaning  of  the  aforesaid  statute  of  Elizabeth,  and 
that  the  parties  thereto  would  suffer  great  hardship  unless  they 
were  relieved  from  the  penalties  to  which  they  had  erroneously  but 
not  wilfully  become  liable ;  it  was  enacted  (A),  that  no  presentation 
to  any  spiritual  office  should  be  void^  on  account  of  any  agreement 
to  resign,  when  some  person  specially  named,  or  one  of  two  per- 
sons specially  named,  should  become  qualified  to  take  the  office, 
and  that  the  parties  to  the  agreement  should  not  be  subject  to 
any  penalties  on  account  of  the  agreement ;  and  that  (Q  engage- 
ments made  before  the  9th  of  April,  1827,  for  the  resignation 
of  any  benefice,  &c.  in  favour  of  some  person  specially  named,  or 
one  of  two  persons  so  specially  named,  when  such  person  or  per- 
sons should  become  qualified,  should  be  valid ;  provided  (m)  such 
engagements  were  bond  fde ;  and  that  it  should  not  be  compul- 
sory on  the  ordinary  to  accept  the  resignation  :  and  further  (n),  if 
the  person  specially  named  were  not  presented  within  six  months, 
then  the  resignation  was  to  be  void.  In  the  following  year  (28  Jul^, 
1828)  an  act  (9  Geo.  IV.  c.  94)  was  passed  for  rendering  valid 
bonds,  covenant^  and  other  assurances,  for  the  resignation  oi  eccle- 
siastical preferments  in  certain  specified  cases.  The  material  pro- 
visions of^this  statute  are,  that  the  engagement  must  be  bond  fde, — 
the  purpose  must  be  manifested  in  the  terms  of  the  engagement ; 
the  engagement  must  be  entered  into  before  the  appointment  to  the 
benefice ;  and  the  resignation  must  be  in  favour  of  any  one  person 
named  and  described,  or  of  one  of  two  persons  named  and  described, 
each  of  whom  shall  be,  either  by  blood  or  marriage,  an  uncle,  son, 
grandson,  brother,  or  nephew,  or  grand-nephew  of  the  patron,  or 
one  of  the  patrons,  not  being  merely  a  trustee,  or  of  one  of  the 
persons  for  whom  the  patron  is  trustee,  or  of  the  person,  by  whose 
appointment  the  presentation  is  made,  or  of  any  married  woman, 
vmose  husband  in  her  right  shall  be  patron,  or  one  of  the  patrons, 
or  of  any  other  person,  in  whose  right  the  presentation  is  made. 
And,  further  (o),  the  instrument,  by  which  the  engagement  is 
entered  into,  must  be  deposited  within  two  calendar  months  next 
after  the  date  in  the  office  of  the  registrar  of  the  diocese,  wherein 
the  benefice  is  locally  situate ;  and  shall  be  open  to  inspection,  and 
an  office-copy  thereof  shall  be  admitted  in  evidence.  The  resigna- 
tion must  refer  to  the  engagement  in  pursuance  of  which  it  is  made, 

(k)  7  &  8  Geo.  IV.  c.  25,  b.  1.  (n)  Sect  4. 

(0    Sect.  2.  (o)  9  Geo.  IV.  c.94,  b.4. 

(m)  Sect.  3. 


on  DEBT. 

sod  must  staie  ihe  name  of  the  person  for  whose  benefit  it  is 
mmde;  and  sach  peraon  must  be  presented  within  six  calendar 
months  after  notice  of  the  resignation  ( j>).  This  statute,  however, 
is  confined  (g)  to  such  persons  only  as  are  entitled  to  the  patronage 
of  the  spiritoal  office  aa  private  property. 

It  does  not  extend  to  cases  where  the  presentation,  &c.  is  made 
by  the  King  in  right  of  his  crown,  or  the  Duchy  of  Lancaster,  or 
by  any  ecclesiastical  person,  in  right  of  his  office  or  dignity,  or  by  any 
other  body  politic  or  corporate,  or  by  any  other  person  in  right  of 
any  office  or  dignity,  or  by  any  company,  or  any  trustees  for  chari- 
table or  other  public  purposes. 

Usury. — To  debt  upon  bond  the  defendant  may  plead  that  the 
bond  was  given  upon  an  usurious  contract.  The  statute  against 
usury  cannot  be  given  in  evidence  on  the  general  issue,  but  must  be 
pleaded  (r) ;  for  although  it  may  appear  to  be  usury  on  the  con- 
dition, yet  plaintiff  may  rectify  it  by  his  replication.  The  provi- 
fflons  of  the  legislature  relating  to  usury  are  as  follow  : — ^By  stat.  37 
Hen.  VIII.  c.  9,  (by  which  all  former  statutes  against  usury  are 
repealed,)  sect.  3,  '^  no  person  by  way  of  corrupt  bargain,  loan,  &c., 
or  other  means,  shall  take  for  forb^u:'ance  of  100/.  or  other  thinff 
due  for  wares,  &c.,  for  one  whole  year,  above  10/.  per  centum,  and 
so  pro  raid,  &c."  By  stat  13  Eliz.  c.  8,  (by  which  5  &  6  Edw.  VL 
c.  20,  for  repeal  of  the  stat.  37  Hen.  VIII.  c.  9,  is  repealed,  and 
consequently,  stat.  37  Hen.  VIII.  c.  9,  is  revived,)  "  all  bonds,  con- 
tracts, and  assurances  (s),  collateral,  or  other,  to  be  made  for  pay- 
ment of  any  principal,  or  money  to  be  lent,  or  covenant  to  be 
performed  upon,  or  of  any  usury  in  lending  or  doing  any  thiQg 
against  the  act  37  Hen.  VIII.  c.  9,  upon  or  by  which  loan,  &c.,  there 
shall  be  reserved  or  taken  above  the  rate  of  ten  pounds  for  the  hva^ 
dred  for  one  year,  shall  be  utterly  void."  In  stat.  21  Jac.  I.  c.  17,  s.  2, 
this  clause  is  repeated  almost  verbatim ;  but  the  rate  of  interest 
allowed  to  be  taken  is  reduced  to  8/.  in  the  hundred.  The  same 
clause  is  again  repeated  in  stat.  12  Car.  II.  c.  13,  s.  2,  where  the 
rate  of  interest  is  reduced  to  61.  per  centum.  And  lastly,  by  stat. 
12  Ann.  stat.  2,  c.  16,  (the  principal  statute  on  this  subject,)  all 
bonds,  contracts,  and  assurances,  for  payment  of  any  principal  or 
money  to  be  lent,  or  covenanted  (19)  to  be  performed  upon  or  for 
any  usury,  whereupon  or  whereby  there  shall  be  reserved  or  taken 


(p)  Sect.  5.  Gonv  T.  AMtet,  1  Lutw.  466. 

Sect.  6.  («)  13  £liz.  c.  8,  s.  S. 

Per  CW.  Hob.  72;  5  Rep.  119,  a; 


(19)  Should  it  not  be  printed  '' covenant  7"  See  the  stat.  13  Eliz.  c.  8. 
The  stat.  12  Ann.  stat.  2,  c.  16,  is  partially  repealed  by  later  statutes, 
3&4Will.IV.  c.98;  1  Vict.  c.  80  ;  2  &  3  Vict.  c.  37 ;  J5  &  7  Vict,  c  45, 
ante,  p.  343,  4.  Bee  stat.  5  &  6  Will.  IV.  c.  41,  as  to  bills,  notes,  and 
mortgages,  ante,  p.  342. 
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above  the  rate  of  62.  in  the  hundred,  shall  be  utterly  void.  Where 
the  lender  of  stock  reserved  to  hknself  the  dividend  by  way  of 
interest,  and  the  option  of  deciding,  at  a  future  day,  whether  he 
would  have  the  stock  replaced,  or  the  sum  produced  by  the  sale 
of  it  repaid  to  him  in  money,  with  five  per  cent,  interest ;  it  was 
holden  (O9  that  this  bargain  was  usurious.  A  bargain  upon  a  hazard 
is  not  usurious, — ^as  where  an  agreement  for  the  loan  of  money  is 
subject  to  a  risk,  so  that  the  lender  may  make  more  or  less  than 
BL  per  cent.  Hence,  it  is  not  usurious  for  an  insurance  company  to 
take,  by  way  of  collateral  security  for  a  loan  made  by  them,  upon  a 
bond,  a  life  policy  effected  in  their  own  office,  to  a  greater  amount 
than  is  necessary  to  secure  the  repayment  of  the  loan.  It  is  a  con- 
tract which  may  be  prejudicial  or  may  be  beneficial  to  the  office. 
If  the  agreement  were  for  an  excessive  amount  of  premium,  it 
would  be  colourable,  and  would  raise  the  question, — whether  it 
was  corruptly  made,  in  order  to  evade  the  statute  (u).  In  pleading 
usury,  it  is  not  necessary  to  recite  the  statute  (;r) :  but,  in  framing 
the  plea,  care  must  be  taken ;  1st,  that  it  should  state,  **  that  it  was 
corruptly  agreed  (y),  &c.  i"^  2ndly,  that  the  usurious  agreement  be 
particularly  set  forth,  and  the  quantum  of  interest  agreed  to  be 
given  (z) :  3dly,  that  the  same  exactness  be  observed  in  stating  the 
agreement,  so  that  it  may  correspond  with  the  evidence,  as  in 
other  cases  of  contract ;  for  in  a  case  where  the  agreement  was  for 
the  forbearance  of  money  until  one  or  other  of  two  days,  and  the 

1>lea,  instead  of  stating  it  in  the  alternative,  stated  it  was  an  abso- 
ute  forbearance  until  one  of  those  days ;  the  variance  was  holden 
fatal  (a)  :  4thly,  the  plea  must  aver,  that  the  agreement  was  to 
pay  such  a  sum  for  giving  dav  of  payment ;  merely  stating,  that 
the  sum  agreed  to  be  given,  for  giving  day  of  payment,  exceeded 
the  rate  of  legal  interest,  is  not  sulS&cient  (&)• 

It  is  to  be  observed  (c),  that  although  a  security  tainted  with 
usury  in  its  inception  may  be  avoided,  even  in  the  hands  of  an 
innocent  purchaser,  for  a  valuable  consideration  without  notice,  yet 
a  subsequent  usurious  contract  will  not  avoid  a  security,  which  was 
good  at  the  time  when  it  was  made  (20).  A  substituted  security, 
which  has  been  given  for  a  security  contaminated  by  usury,  is  void, 

(0  White  T.  Wright,  3  B.  &  C.  273.  (v)  Ntvimm  ▼.  WhUhff,  do.  Car.  601. 

Jif)  DotMiM  ▼.  Green,  12  M.  &  W.  481,  {z)  Hinton  t.  Sqfee,  2  Show.  329. 

■ee  FUght  T.  Chtg^Um,  2  B.  &  Ad.  1 13.  («)  Tate  ▼.  WelUitsfe,  3  T.  R.  538. 


(jr)  Bio.  v.  M.  2M,  ciM  m  Com.  Dig.  (h)  AmIw  t.  IkliNHm,  W.  Joaos,  409. 

(Pleibdcr,  2  W.  23.)  (e)  FtrruU  t.  ShMm,  1  SanndL  294. 


(20)  The  same  rule  holds  in  the  case  of  a  bill  of  exchange ;  if  good  in 
its  inception,  usury  in  the  intermediate  indorsements  will  not  avoid  it  in 
the  hands  of  a  band  fide  holder.  "Parr  v.  Eltason^  1  East's  Bep.  95 ; 
Daniel  v.  Cartmnf,  1  Esp.  N.  P.  C.  274,  8.  P.  ante.  p.  344.  See  late 
statutes  referred  to  ante,  n.  19,  p.  582. 
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if  such  substituted  security  be  given  either  to  the  party  to  the 
original  contract,  or  to  his  personal  representative  (</).  But,  where 
the  orifi;inal  usurious  security  has  been  transferred  by  the  party  to 
whom  it  was  given  to  another  person,  ignorant  of  the  usury,  and 
such  other  person  accepts  from  the  original  debtor  another  security, 
which  renders  the  first  security  void,  the  second  security  is  avail- 
able in  the  hands  of  such  innocent  person.  Hence,  where  A.,  for 
an  usurious  consideration  («),  gave  his  promissory  note  to  B.,  who 
transferred  it  to  C.  for  a  valuable  consideration  without  notice  of 
the  usury,  and  afterwards  A.  gave  C.  a  bond  for  the  amount ;  it  was 
holden,  that  in  an  action  brought  by  C.  asainst  A.  on  the  bond,  the 
bond  could  not  be  avoided  on  the  ground  of  the  usurious  contract 
between  A.  and  B.  In  an  action  of  debt  on  a  bond  (/),  to  which 
usury  was  pleaded,  it  appeared  that  the  plaintiff  had  lent  the  de- 
fendant 1,000/.,  for  the  securing  of  which,  with  lawful  interest,  a 
bond  was  given ;  and  the  defendant  also  agreed  to  give  the  plaintiff 
a  salary  of  so  much  a  year,  as  a  clerk  in  his  brewery.  It  was  not 
intended  that  the  plaintiff  should  perform  any  service  for  the 
defendant  there,  but  the  salary  was  a  mere  shift,  to  give  the  plain- 
tiff more  than  five  per  cent,  interest  for  his  money.  One  yearns 
salary  having  been  paid,  the  parties  agreed,  that  it  should  be  de- 
ducted from  the  principal,  the  deed  securing  the  salary  cancelled^ 
and  a  fresh  bond  taken  for  the  remaining  principal  with  5  per  cent, 
interest ;  and  on  this  bond  the  action  was  brought.  Lawrence^  J, 
^^  The  original  contract  between  these  parties  was  certainly  usurious, 
and  no  action  could  have  been  maintained  on  the  first  bond :  but 
there  was  nothing  illegal  in  the  last  bond :  it  was  not  made  to 
assure  the  performance  of  the  first  contract:  nor  does  it  secure 
more  than  5  per  cent,  interest  to  the  plaintiff.  The  parties  saw 
they  had  before  done  wrong :  they  rectified  the  error  they  had  com- 
mitted, and  substituted,  for  an  illegal  contract,  one  that  was  per- 
fectly fair  and  legal.  I  see  no  objection  to  their  doing  that ;  and 
therefore  am  of  opinion,  that  the  present  action  is  maintainable.'" 
Verdict  for  plaintiff.  The  reader  should  be  apprised,  that  there 
was  a  contrary  decision  by  Chambre^  J.,  on  this  point,  viz.  Barnes  v. 
Headley^  1  Gampb.  157  ;  but  the  preceding  opinion  o{  Lawrence^  J., 
seems  to  be  the  better  opinion :  and  the  case  of  Barnes  v.  Headley 
having  been  brought  under  consideration  in  the  Ck)urt  of  Common 
Pleas,  it  was  solemnly  determined,  that  after  the  usurious  securities 
had  been  cancelled  by  consent,  a  promise  by  the  borrower  to  repay 
the  principal  and  le^  interest  was  binding  {g).  See  further  on 
the  subject  of  "Usury,  and  the  New  Statutes  relating  thereto," 
antCy  p.  342,  3,  4. 

((f)  Admitted  per  Cvr.  in  Cuthberi  v.  (/)  Wright  t.    Wheeler^   1   Campb. 

Haley,  8  T.  R.  392,  394.  165,  n. 

(e)  Cuthberi  ▼.  Haley ,  8  T.  R.  390.  (g)  Bamee  t.  Hedley,  2  Taunt.  184. 
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5.  Infancy. 

An  infant  may  bind  himself  by  a  single  bill  (A)  to  pay  for  neces- 
saries; but  if  he  enters  into  an  obligation  with  a  penalty,  such 
obligation  may  be  avoided  by  a  pUa  of  infancy  {%)  (21) ;  but 
infancy  cannot  be  given  in  evidence  under  the  general  issue  non  est 
factum  (A).  Upon  the  principle  which  exempts  an  infant  from  a 
penalty ;  it  has  been  holden  (/),  that  plaintiff  may  recover  in  an 
action  for  money  had  and  received,  a  sum,  which,  while  an  infant, 
he  had  paid  in  advance  towards  the  purchase  of  a  share  in  defen- 
dant's trade,  to  be  retained  by  defenoant  as  a  forfeiture,  if  plaintiff 
£uled  to  fulfil  an  agreement  to  enter  into  partnership  with  the 
defendant. 

An  infant  cannot  eive  a  security  for  interest  (m) ;  consequently 
to  a  bond  with  a  penalty  conditioned  for  payment  of  interest  as  well 
as  principal,  infancy  may  be  pleaded  in  bar. 

6.  Payment^  p.  585 ;  Solvit  ad  Diem^  p.  586 ;  Solvit  post  Diem^ 

p.  687 ;  and  Evidence  thereon^  p.  587. 

Payment, — ^At  the  common  law,  it  was  a  general  rule,  that  where 
an  action  was  grounded  on  a  deed,  the  defendant  could  avoid  it  by 
matter  of  as  high  a  nature  only,  as  by  an  acquittance  under  seal. 
Hence  to  debt  on  a  single  bill,  payment  merely  without  an  acquit- 

(A)  1  Inst.  172,  a ;  Suueli  v.  Lee,  1  119,  a,  and  new  rules,  aii/«,  p.  560. 

Lev.  86.  (J)  Corpe  v.  Overtim,  10  Bingh.  252, 

(i)  Ayl^e  t.  ArehdaU,  Cro.  Eliz.  920 ;  distinguishing  Holmes  v.  Bloffg,  8  Taunt 

Moore,  679,  8.  C.  35. 

(k)  Wh€lpdM9  case,  2nd  Res.  5  Rep.  (m)  FUker  t.  Mowbray,  8  East,  330. 


(21)  Whether  such  obligation  be  void  or  voidable  appears  to  have  been 
a  vexata  qiueetio.  See  Morning  v.  Knopp,  Cro.  Eliz.  700.  Authorities 
tending  to  show  that  it  is  void,  are.  Key's  Bep.  85  ;  Delavel  v.  Clare  s 
3  Com.  Dig.  163,  (C.  2.)  ;  Bull.  N.  P.  182.  ''If  an  infant  become 
indebted  for  necessaries,  and  give  a  bond  in  a  penalty  for  the  money,  it 
will  not  extiuguish  the  simple  contract  debt ;  for  the  bond  is  void,**  (s^p- 
posine  such  a  bond  to  have  been  void  at  common  law,  on  the  ground  of 
its  bemg  manifestly  prejudicial  to  the  infant,  qiuere,  has  the  stat.  4  Ann. 
c.  16,  s.  13,  made  any  alteration  in  the  law  in  this  respect?).  Authorities 
tending  to  prove  that  such  obligation  is  voidable  only,  are  Edmund  9  case 
1  Leon.  114 ;  2  Rol.  Abr.  146,  (A.)  4;  Litt.  s.  259 ;  Perk.  s.  12 ;  1  Bl. 
Com.  466 ;  Tapper  v.  Davenant,  as  reported  in  3  Keb.  798,  but  not  as 
reported  in  Bmf.  N.  P.  155  ;  Sidk.  279,  per  Treby,  C.  J.  lliis  question 
was  again  agitated  in  Baylie  v.  Dinely,  3  M.  &  8. 477 ;  where  it  was  decided 
on  special  demurrer,  that  in  debt  on  bond  to  which  the  defendant  pleaded 
infancy,  the  plaintiff  could  not  reply  that  the  defendant  had  ratified  the 
bond  after  he  came  of  age ;  the  court  observing,  that  the  ratification  must 
be  by  an  instrument  of  as  high  a  nature  as  that  which  created  the  original 
obligation.    See  ante,  p.  130,  1,  stat.  9  Geo.  IT.  c.  14,  s.  5. 
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tance  could  not  properly  (22)  be  pleaded  (n).  But  now,  by  stat. 
4  Ann.  c.  16,  s.  12,  where  debt  is  brought  on  any  single  bill,  if  the 
defendant  hae  paid  the  money  due  thereon,  auch  payment  may  be 
pleaded  in  bar. 

To  debt  on  bond  with  a  condition  for  the  payment  of  moDerjr  on 
a  day  certain,  the  defendant  (having  craved  oyer  of  the  oonditian), 
might,  even  at  common  law,  have  ^eaded  payment  at  the  day  (o) ; 
because  such  plea  was  ineffectaplea  of  pertormanceof  theoondkiOD 
merely. 

Solvit  ad  Diem. — A  plea  of  payment,  from  the  language  of  the 
plea  when  the  pleadings  were  drawn  in  Latin,  has  obtained  the 
name  of  a  plea  or  solvit  ad  diem.  This  plea  is  the  proper  form  of  a 
plea,  as  well  where  the  money  has  been  paid  before  the  day,  as 
where  it  has  been  paid  at  the  oay.  Indeed,  in  the  case  of  a  bond 
conditioned  for  payment  at  a  day  certain,  if  the  money  has  been 
paid  before  the  day,  solvit  ad  diem  is  the  only  proper  plea  (p)  ;  for 
if  the  defendant,  agreeably  to  the  fact,  should  plead  payment  before 
the  day,  and  issue  should  be  joined  thereon,  and  a  verdict  found 
for  the  plaintiff,  and  judgment  accordingly,  such  jud^ent  may  be 
reversed  on  error ;  because  there  would  still  remam  a  possibility 
that  the  money  was  paid  at  the  day,  in  which  case  the  plaintiff 
would  not  have  had  any  cause  of  action.  Hence,  in  the  case  of  pay- 
ment brfore  the  day,  the  defendant  must  plead  a  payment  at  the 
day ;  and  then  if  issue  is  joined  thereon,  proof  of  payment  befiore 
the  day  will  be  sufficient  to  support  the  defendant  s  plea  (g)  (23). 
Where  a  bond  is  conditioned  for  the  payment  of  money  on  or  before 
such  a  day  (r),  the  defendant  may  plead  pajrment  before  the  oxy, 

[n)  Doct.  Plac  107.  (q)  Bond  t.  UteAonZfon,  Cro.  Efiz.  142 ; 

[o)  Ibid.  Dy«r,  222,  b,  <Sf.  C.  in  mug.     See  aka 

[p  )  Holmea  t.  Broket,  Cro.  Jac  434 ;  Doctr.  pi.  181. 

lf«rH/Y.,fof»e/yn,10MocL147;  Jtmtgim  (r)  FMeher  y.  Hmmimglim,  2  Snzr. 

T.  Hmrimm,  Str.  317.  944,  and  1  m.  R.  210. 


(22)  In  NickoVs  case,  5  Hep.  43,  a,  to  debt  on  a  single  bill,  the  defen- 
dant pleaded  payment  without  acquittance,  on  which  issue  was  joined  and 
found  for  the  plaintiff.  It  was  nolden,  that,  although  payment  wkhoot 
acquittance  was  no  plea,  and  that  issue  was  joined  on  a  thing  not  material; 
yet  forasmuch  as  tnere  was  an  issue  joined  on  an  affirmative  and  negative, 
which  issue  was  found  for  the  plaintiff,  it  was  expressly  helped  ny  40 
statutes  of  jeofails,  32  H.  Till.  c.  30,  and  18  Eliz.  c.  14. 

(23)  "  In  the  case  of  a  bond  conditioned  for  payment  at  a  certain  day, 
th«re  cannot  properly  be  any  legal  performance  of  the  condition,  but  ij 
payment  at  the  day.  Payment  brfore  the  day  mmy  indeed  be  yUfen  w 
emdenee  on  eolmt  ad  diem,  but  that  proceeds  upon  this  notion,  that  the 
money  is  considered  as  a  denosit  in  the  hands  of  the  obligee  until  the  day 
arrives,  and  then  it  is  actual  payment." — Per  Lord  Hardwicke,  C.  J.^  in 
Tryon  v.  Carter,  7  ModL  231,  loach's  adit. 
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if.  the  fact  be  bo  ;  and  the  plaintiff  ou^t  not  to  demur  to  such  plea, 
ae  tendering  an  inunaterial  isBue  (24).  But  if  to  a  bond  so  con- 
ditioned («),  the  defendant  pleads  payment  an  the  day,  and  isiue  is 
joined  thereon^  and  verdict  for  the  plainti£E^  a  repleader  must  be 
awarded,  as  being  an  immaterial  issue ;  for  such  verdict  does  not 
find  any  breach  of  the  condition,  because  the  money  might  have 
been  paid  before  the  day,  which  would  have  been  a  performance  of 
the  condition. 

Solvit  past  Diem. — The  bond  being  forfeited  by  the  non-payment 
of  the  money  on  the  day  mentioned  in  the  condition,  a  payment 
after  the  day  could  not  be  pleaded  at  the  common  law ;  but  by  stat. 
4  Ann.  c.  16,  s.  12,  "  where  debt  is  brought  upon  any  bond,  with  a 
condition  or  defeasance  to  make  void  the  same  upon  payment  of  a 
lesser  sum  at  a  day  or  place  certain,  if  the  obligor,  his  neirs,  execu- 
tors, or  administrators,  have,  before  the  action  brought^  paid  to  the 
obligee,  his  executors,  or  administrators,  the  principEtl  and  interest 
due  by  the  condition  or  defeasance,  though  such  payment  was  not 
made  strictly  according  to  the  condition  or  defeasance,  yet  it  may 
be  pleaded  in  bar  of  such  action.  The  form  of  plea  under  this 
statute  (usually  termed  a  plea  of  solvit  post  diem)  is,  that  the  defen- 
dant^ after  the  day  mentioned  in  the  condition^  and  before  the  com" 
mencement  of  the  plaintiff 's  action^  paid  the  money  mentioned  in  the 
condition,  with  interest^  according  to  the  form  of  the  statute^  ^c. 
N.  This  statute  is  confined  to  absolute  payments  (0*  Hence  a 
tender  and  refusal  of  principal  and  interest  after  the  day,  and 
before  action  brought,  cannot  be  pleaded  (u). 

By  R.  6.  H.  T.  4  Will.  lY.,  pleas  founded  on  one  and  the  same 
principal  matter,  but  varied  in  statement,  description,  or  circum- 
stances only,  are  not  to  be  allowed.  JSr.  gr.  Pleas  of  solvit  ad  diem, 
and  of  solvit  post  diem,  are  both  pleas  of  payment,  varied  in  the  cir- 
cumstance of  time  only,  and  are  not  to  be  allowed.  But  pleas  of  pay- 
ment, and  of  accord  and  satisfaction,  or  of  release,  are  oistinct,  and 
are  to  be  allowed.  See  also  R.  G.  T.  T.  1  Viet,  (oa/e,  p.  657)  as 
to  Plea  of  Payment,  and  Particulars  of  Demand. 

Evidence. — Formerly,  if  a  bond  had  lain  dormant  for  20  yean 
or  more,  without  payment  of  interest  or  circumstance  to  account 
for  the  acquiescence,  this  was  evidence  sufficient,  whence  a  jury 
might  have  presumed  payment ;  now,  by  stat.  3  &  4  WHl.  I Y.  c.  42, 

(f)  TVyoM  T.  Ctarter,  Sir.  994  ;  7  Mod.  («)  See  PUti^  t.  Btmdy,  10  Hod.  26) 

ttl,  LeMh'i  edh.  Dimm  t.  Parkm,  1  Bqp.  110;  2Wm. 

(0  Undtrka  T.  MtKtth§wi,  BnlL  N.  P.  Sanad.  48,  a.  f. 
171. 


(24)  **  If  no  pavment  has  in  fact  been  made,  the  pn^r  leplication  in 
case  18,  that  the  money  was  not  paid  at  the  day  mentioned  m  the  plea, 
nor  at  any  time  before  or  after  the  making  of  the  obligation.*'     Per 
Jknison,  J.,  I  BL  B.  210,  and  2  Burr.  945. 
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[14th  August,  1833]  sect.  3,  all  actions  of  debt,  upon  any  bond 
or  other  specialty,  shall  be  commenced  and  sued  within  ten  years 
after  the  end  of  this  present  session,  or  within  twenty  years  after 
the  cause  of  such  action  or  suit." 

7.  Release. 

To  debt  upon  bond,  the  defendant  may  plead  a  release,  by  the 
plaintiff,  after  the  bond  given  (25).  If  there  are  two  or  more 
obligees  (:r),  a  release  by  one  will  be  a  bar  to  all.  In  debt  on  bond, 
by  sevend  plaintiflb,  as  trustees  (^),  &c.,  the  defendant  pleaded  a 
release  from  one  of  the  plaintiffs.  On  demurrer,  the  plea  was  holden 
good ;  for  the  obligees  only  had  the  legal  interest,  and  consequently 
the  right  to  release ;  and  a  release  from  the  one  was  a  release  from 
the  others.  If  there  are  two  or  more  obligors,  a  release  to  one 
may  be  pleaded  in  bar  by  the  other,  whether  the  bond  be  joint  (2), 
or  joint  and  several  (a),  for  there  is  but  one  duty  extending  to  all 
the  obligors,  and  therefore  a  discharge  of  one  is  a  discharge  of  all. 
So  a  release  to  one  obligor  is  a  release  in  equity  (5)  to  both,  as  well 
as  in  law.  It  is  immaterial  whether  the  release  be  by  deed,  or  by 
operation  of  law  (c)  (26) ;  for  where  the  obUgee  in  a  joint  and 
several  bond,  made  one  of  two  obligors  his  executor,  who  admi- 
nistered and  died;  it  was  holden (<Z),  that  the  surviving  obligor  was 
discharged :  for  a  personal  action  once  sui^nded  by  the  voluntary 
act  of  the  party  entitled  to  it,  is  for  ever  gone  and  discharged  (27). 


(«)  2  RoL  Abr.  410 ;  L  47.  (e)  Ck9€tkam  t.  Ward,  1  Bot.  &  PqL 

(y)  Baykp  t.  Loyd,  M.  T.  12  Geo.  II.      630,  reoognized  in  NickolMom.  v.   RmmiL 
C.  B. ;  7  Mod.  250,  Leach's  edit.  4  A.  &  E.  682,  3. 


(x)  2  RoL  Abr.  412,  (6.)  pL4. 

(a)  lb.  pL  5  i  1  Inst.  232,  a. 

\b)  Bower  ▼.  SwadUn,  1  Atk.  294. 


(iQ  Dorehetter  t.  Webbf  3rd  Rcadlii- 
tion,SirW.Jonet,345. 


(25)  It  seems  that  if  the  release  has  been  obtained  fraudulently,  the 
special  circumstances  under  which  it  was  given,  and  that  it  was  obtained 
by  fraud,  may  be  replied.  See  a  replication  of  this  kind  in  Craib  v.  B^Aeth^ 
7  T.  B.  670,  n.  (b).  It  is  worthy  of  remark,  that  in  Legh  v.  Legh,  1  Bos. 
&  Pul.  447,  where  the  obli«>r,  after  notice  of  the  bond  having  been  assigned, 
took  a  release  from  the  obligee,  and  pleaded  it  to  an  action  brought  by  the 
assignee  in  the  name  of  the  oblisee,  the  court  (exercising,  as  it  should  seem, 
an  equitable  jurisdiction)  set  asiae  the  plea  on  a  summary  application.  In 
order  to  call  upon  the  court  to  exercise  this  equitable  jurisdiction,  it  must 
be  made  out  manifestly  and  clearly  that  there  has  been  a  fraud  by  some 
person  upon  the  plaintiff  seeking  to  enforce  the  demand,  and  that  the  de-> 
fendant  was  a  party  to  that  fraud :  and  in  a  recent  case  the  court  refused 
to  set  aside  a  plea  of  release,  when  the  releasor  had  an  immediate  interest 
in  the  money  sought  to  be  recovered,  and  no  fraud  was  shown.  PMUum  v. 
Clagett,  1 1  M.  &  W.  84. 

(26)  But  a  release  by  will  is  not  sufficient.  Parsons  v.  Coward^ 
C.  T.  H.  357. 

(27)  Notwithstanding  the  legal  extinguishment,  in  equity  the  bond  will 
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So  where  the  obligee  in  a  joint  and  several  bond  made  one  of  two 
obli^rs  his  executor,  with  others  (e),  and  the  obliffor  executor 
admmistered ;  it  was  holden,  that  the  action  was  discharged  as  to 
all  the  obligors.  But  if  A.  and  B.  are  jointly  and  severally  bound 
in  an  obligation  to  C,  and  A.  makes  C.  and  D.  his  executors ;  C. 
refuses,  and  D.  administers,  and  afterwards  C.  makes  D.  his  execu- 
tor ;  D.,  as  executor  of  C,  may  maintain  an  action  on  the  bond 
against  B.  (/)  ;  for  when  the  obligor  makes  the  obligee  and  another 
executors,  and  the  obligee  refuses,  the  debt  is  not  released  or  dis- 
charged, and  the  obligee  or  his  executor  may  sue  for  the  debt  (28). 
If  feme  obligee  take  the  obligor  to  husband,  this  is  a  release  in 
^^  (ff)'  So  if  there  be  two  feme  obligees,  and  the  one  takes  the 
debtor  to  husband  (A).  The  like  law  is,  if  two  be  bound  in  an 
obligation  to  a  feme  sole,  and  she  takes  one  of  them  to  husband, 
and  the  husband  dies,  the  wife  shall  not  have  an  action  against  the 
other  obligor  (i).     But  where  a  man,  on  the  day  of  his  marriage, 

gave  a  bond  to  the  woman,  to  whom  he  was  to  be  married,  by  which 
e  stipulated,  that  his  representatives  should,  within  twelve  months 
after  his  death,  pay  to  his  widow,  or  her  representatives  (A),  a  sum 
of  money ;  and  the  marriage  took  place,  and  afterwards  the  husband 
died ;  whereupon  the  widow  brought  an  action  against  the  repre- 
sentatives of  the  husband,  on  the  bond ;  it  was  holden,  that  the 
marriage  did  not  operate  as  a  release  of  the  debt,  the  bond  not 
being  payable  during  the  lifetime  of  the  obligor,  nor  until  twelve 
months  after  his  death.  To  a  plea,  that  plaintiff  by  a  deed  of  release 
had  released  one  of  two  joint  obligors ;  the  plaintiff  replied,  that  the 
release  was  given  at  the  request  of  the  defendant,  (the  other  obligor,) 
and  on  the  express  condition,  that  the  release  should  not  operate  in 
his  discharge ;  this  was  holden  (Q  bad,  on  the  ground  that  it  sought 

(e)  Cheeiham  t.  Wardj  1  Bof.  &  Pnl.  (k)  lb. 

^0,  reooginized  and  applied  to  a  promis-  (t)  21  H.  VII.  30. 

lory  note,  indorsed  by  execntor  of  payee,  (k)  Milboumv,  Bwari,  5  T.  R.  381. 

FreakUy  v.  FbXj  9  B.  &  C.  130.  (/)  Coeka  t.  Naah^  9  Bingh.  341.     See 


a? 


Doreheiter  v.  Webb,  W.  Jones,  345.      also  Brook*  v.  Stuart,  9  A.  &  E.  854. 
)  1  Inst.  264,  b. 


be  considered  as  assets,  available  either  to  the  residuary  legatee,  or  heir  at 
law,  as  the  case  may  be.  Fox  v.  Fox,  1  West.  C.  T.  M.  p.  162,  and  cases 
there  cited.  "  The  debt  is  considered  to  have  been  paid  by  the  executor  to 
himself,  and  becomes  assets  in  his  hands.  Upon  this  supposition  the  rule 
in  equity  depends,  which  makes  the  executor  accountable  for  the  amount 
of  his  debt  as  assets."  Per  Lord  Tenierden,  C.  J.,  in  Freakley  v.  Fox,  9 
B.  &  C.  134.  See  further  as  to  the  effect  of  making  an  obligor,  executor, 
WankfordT.  Wanh/ord,  1  Salk.  305,  6. 

(28)  But  otherwise,  if  the  obligee  administers.  Per  Cur.  S.  C.  If  a 
debtor  make  his  creditor  and  another  person  executors,  and  the  creditor 
neither  proves  the  will  nor  acts  as  executor,  he  may  maintain  an  action 
against  the  other  for  his  demand  on  the  testator.  Rawlinson  v.  Shaw, 
3  T.  R.  557. 
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by  the  introdnctioD  of  pacol  evidmoB  to  put  on  aa*  instminttat^  under 
seal  a  oonstroction  differing  from  the  import  of  ihat  instrameDt.  A 
covenant  not  to  ane  will  not  operate  as  a  TdBMe(m\  in  its  own 
natnre,  but  only  by  construction,  to  avoid  circuity  of  action.  Henoe^ 
if  the  oblisee  of  a  bond  covenant  not  to  sue  one  of  two  joint  and 
soTeral  obhgors,  and  if  he  do  so,  that  the  deed  of  covenant  may  be 
pleaded  in  bar,  he  may  still  sue  the  other  obligor.  See  FUzgerrard 
V.  Trantt  11  Mod.  254,  and  Lacy  v.  Kynaston^  Holt's  Rep.  178; 
1  Lord  Raym.  690,  and  12  Mod.  551,  where  the  distinction  between 
the  covenant  not  to  sue  a  sole  obligor^  and  one  of  several  obligors, 
is  taken ;  in  the  latter  report  it  is  said,  ^^  A.  is  bound  to  B.,  and  B. 
covenants  never  to  put  the  bond  in  suit  against  A. ;  if  afterwards 
B.  will  sue  A.  on  the  bond,  he  may  plead  the  covenant  by  way  of 
release.  But  if  A.  and  B.  be  jointly  and  severally  bound  to  C.  m  a 
sum  certain,  and  C.  covenant  with  A.  not  to  sue  him,  that  shall  not 
be  a  release,  but  a  covenant  only ;  because  he  covenants  only  not 
to  sue  A.,  but  does  not  covenant  not  to  sue  B. :  for  the  covenant  is 
not  a  release  in  its  nature,  but  only  by  constniction  to  avoid  circuity 
of  action ;  for  where  he  covenants  not  to  sue  one,  he  still  has  a 
remedy ;  and  then  it  shall  be  construed  as  a  covenant,  and  no  more." 
A  covenant  not  to  sue  one  of  two  joint  debtors  will  not  operate  as  a 
release  to  the  other  (n).  In  an  action  for  a  partnership  debt,  a  cove- 
nant not  to  sue,  entered  into  by  one  only  of  the  plaintiffi^  cannot  be 
set  up  as  a  release  (o). 

Even  in  those  cases  where  a  covenant  not  to  sue  shall  be  con* 
strued  to  ensure  as  a  release  to  avoid  circuity  of  action,  the  covenant 
not  to  sue  must  be  a  perpetual  covenant,  that  is,  a  covenant  not  to 
sue  at  all ;  for  a  mere  covenant  not  to  sue  within  a  particular 
t\me{p)  will  not  have  this  effect.  In  such  case  the  party  cannot 
plead  the  covenant  in  bar,  but  is  put  to  his  action  of  covenant.  But 
if  the  obligee  covenant  not  to  sue  the  obligor  before  such  a  day  (9), 
and  if  he  do^  that  the  obligor  sliall  plead  this  as  an  acquittance^ 
and  that  the  obligation  shall  be  void,  this  is  a  suspension  of  the 
obligation,  and  so  by  consequence  a  release.  A  bond  was  condi- 
tioned (r),  that  the  obligor  should  indemnify  the  obligee  from  all 
sums  the  latter  should  pay  on  account  of  the  obligor ;  before  the 
execution  of  the  bond,  the  following  memorandum  was  indorsed  on 
it,  viz,  ^^  that  the  obligee  hath  given  an  undertaking  not  to  sue  upon 
the  bond  until  after  the  obligor's  death;"  it  was  holden,  that  the 
memorandum  was  to  be  taken  as  part  of  the  condition,  and  con- 
sequently that  the  bond  was  payable  only  by  the  representative  of 
the  obligor  after  his  death. 

(m)  Dftmv.iVMvAa/?,  8T.IL168.  Mn^  1  Show.  46;   Sdk.  573,  8.  C: 

(•)  ]»UUmv.R^r9,  6  Ttont  289.  TkmmblOyy.Barrnn^Z  M.  &  W.  210. 

(o)  Waimri^f  v.  Coop9r,  3  P.  &  D.  (q)  1  BoL  Abr.  939,  L.  pi.  2. 

U9 ;  11  A.  &  £.  216.  (r)  Burgh  ▼.  Prttton,  8  T.  R.  483.  See 

{p  )  Deux  T.  Jefferyetf  Cto,  Eliz.  352 ;  Norttm  t.  Waod^  1  Rubb.  &  My.  178. 
1  Rol.  Abr.  939,  S.  C.  s  A^l^  v.  Scrim- 
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8.  Set-off. 

At  the  common  law,  if  the  plaintiff  was  indebted  to  the  defendant 
in  as  mnch  or  even  more  than  the  defendant  owed  to  him,  yet  the 
defendant  had  not  any  method  of  setting  off  such  debt  in  the  action 
brought  by  the  plaintiff  for  the  recovery  of  his  debt.  To  obviate 
this  mconvenience  and  to  prevent  circuity  of  action,  or  a  biU  in 
equity,  it  was  enacted,  by  stat.  2  Geo.  II.  c.  22,  s.  13,  (made  per- 
petual by  the  8  Geo.  II.  c.  24,  s.  4,)  that  ^^  where  there  are  mutual 
debts  between  the  plaintiff  and  defendant ;  or  if  either  party  sue  or 
be  sued  as  executor  or  administrator  where  there  are  mutual  debts 
between  the  testator  or  intestate,  and  either  party;  one  debt 
may  be  set  wainst  the  other,  and  such  matter  may  be  giv^i  in  evi» 
deuce  upon  the  general  issue,  or  pleaded  in  bar,  as  the  nature  of  the 
case  shall  require ;  so  as  at  the  time  of  pleading  the  general  issue, 
where  any  such  debt  of  the  plaintiff,  his  testator,  or  intestate,  'm 
intended  to  be  insisted  on  in  evidence,  notice  shall  be  riven  of  the 
particular  sum  or  debt  so  intended  to  be  insisted  on,  and  upon  what 
account  it  became  due,  or  otherwise  such  matter  shall  not  be  allowed 
in  evidence  on  such  general  issue.  [But  as  to  notice,  see  operation 
of  new  rules,  ante^  p.  156.] 

Upon  the  construction  of  this  statute  several  questions  arose : 
First,  Whether  a  debt  on  simple  contract  could  be  set  off  in  com- 
mon cases  against  a  specialty  debt !  2ndly,  If  in  common  cases, 
whether  they  could  be  so  set  ofl^  where  an  executor  or  administrator 
is  plaintiff!  and,  3dly,  Whether,  in  the  case  of  a  bond,  the  penalty 
was  to  be  considered  as  the  debt?  To  remove  these  difficulties, 
it  vnis  enacted  and  declared  by  stat.  8  Geo.  II.  c.  24,  s.  5,  that, 
by  virtue  of  ^*the  preceding  clause,  mutual  debts  might  be  set 
against  each  other,  either  by  being  pleaded  in  bar,  or  given  in  evi- 
dence on  the  general  issue  («),  in  tne  manner  therein  mentioned, 
notwithstanding  such  debts  were  deemed  in  law  to  be  of  a  different 
nature ;  unless  in  cases  where  either  of  the  said  debts  should  accrue 
by  reason  of  a  penalty  contained  in  any  bond  or  specialty ;  and  in 
aU  cases,  where  either  the  debt  for  which  the  action  is  brought,  or 
the  debt  intended  to  be  set  against  the  same,  hath  accrued  by  reason 
of  any  such  penalty,  the  debt  intended  to  be  set  off  shall  be  pleaded 
in  bar ;  in  which  plea  shidl  be  shown  how  much  is  due  on  either 
side  (29) ;  and  in  case  the  plaintiff  shall  recover  in  any  sach  action, 

(ff)  Under  the  operation  of  the  new  ralet      See  mUt  p.  156. 
a  i^-off  mutt  now  be  pleaded  ipeciaUy. 

(29)  Hence  the  defendant,  in  his  plea,  must  aver  what  is  reallv  due ; 
and  this  avennent  has  been  holden  to  be  traversable,*  although  laid  under 
a  videlicet.t 

*  Sywmiojit  T.  Kno»,  3  T.  R.  66. 
t  Qviamnod  v.  Jterrtt,  6  T.  B,  460. 
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judgment  shall  be  entered  for  no  more  than  shall  appear  to  be  doe 
to  the  plaintiff,  after  one  debt  being  set  off  against  the  other  as 
aforesaid."  In  debt  upon  a  bail-bond,  brought  by  the  officer  of  the 
Palace  Court  {t\  to  whom  the  defendant  had  given  the  bond  con- 
ditioned for  the  appearance  of  A.  B.  to  answer  C.  D.  in  a  plea  of 
trespass  on  the  case ;  the  defendant  pleaded,  by  way  of  set-off,  a 
greater  sum  due  to  him  from  the  plaintiff,  by  simple  contract.  On 
demurrer,  the  court  gave  judgment  for  the  plaintiff;  WilUs,  C.  J., 
(who  delivered  the  opinion  of  the  court,)  observing,  that  as  this  was 
not  a  bond  conditioned  for  the  payment  of  money,  the  case  was  not 
within  the  stat.  8  Geo.  II. ;  and  it  was  not  within  the  stat.  2  Geo.  II. 
because  the  plaintiff  did  not  sue  in  his  own  right,  but  in  the 
nature  of  a  trustee  for  G.  D.;  that  it  might  as  well  be  said,  that 
when  a  person  sued  as  executor,  the  defendant  might  set  off  a  debt 
from  the  plaintiff  to  the  defendant,  in  his  own  right,  as  that  the 
defendant  could  set  off  in  the  present  case.  He  added,  however, 
that  if  this  had  been  a  bond  to  the  sheriff,  assigned  over  to  the 
party  according  to  the  statute,  the  court  would  have  thought  other- 
wise ;  and  that  the  penalty  must  have  been  considered  as  the  debt, 
this  not  being  a  case  within  the  stat.  8  Geo.  II.  To  debt  on  bond 
conditioned  for  the  payment  of  an  annuity  to  plaintiff  (u),  defendant 
pleaded,  that  a  certain  sum  only  was  due  to  the  plaintiff  on  account 
of  the  annuity,  and  that  the  plaintiff  was  indebted  to  the  defendant 
in  a  larger  sum  of  money,  for  money  lent,  &c.,  which  he  claimed  to 
set  off;  on  demurrer,  it  was  adjudged,  that  this  was  a  case  within 
the  stat.  8  Geo.  II.  c.  24,  s.  5,  and  that  the  defendant  was  entitled 
to  set  off  his  debt.  To  a  declaration  in  debt  by  assignees  of  bank- 
rupt for  money  received  by  defendant  to  use  of  plaintiff  s  assignees ; 
plea,  that  bankrupt  before  his  bankruptcy  was  indebted  to  defeur 
dant  in  a  greater  sum  upon  an  account  stated  between  them,  and 
that  defendant  was  willing  to  allow  plaintiff  to  set  off  against  such 
debt  the  debt  claimed  in  the  declaration,  was  holden  (x)  ill  on 
demurrer. 

The  following  rules  must  be  attended  to  in  pleading  a  set-off: — 
Uncertain  damages,  or  an  unlicmidated  demand,  cannot  be  made  the 
subject  of  a  set-off  (y)  (30).  But  if  two  persons  agree  to  perform 
certain  work  in  a  limited  time  (2),  or  to  pay  a  stipulated  sum 
weekly,  for  such  time  afterwards  as  it  should  remain  unfinished,  and 
a  bond  is  prepared  in  the  name  of  both,  but  is  executed  by  one  only, 
with  condition  for  the  due  performance  of  the  work,  or  the  payment 

(0  Huiehinton  t.  Siurget,  Willes,  261.  (y)  HowUt  t.  Sirickkaid,  I  Cowp.  56 ; 

(«)  ColUnt  V.  OollhUf  2  Burr.  820.  WeigaU  ▼.  Waten,  6  T.  R.  488. 

(«)  Groom  ▼.  Mealey,  2  Bingh.  N.  C.  (z)  Letcher  v.  Dyche,  2  T.  R.  32. 
138. 


(30)  ''  Debts  to  be  set  off  must  be  such  as  an  indebitahu  (untmpnt  will 
lie  for."     Per  Ashhurst  J.,  in  Howlet  v.  Strickland,  Cowp.  56. 
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of  the  stipulated  sum  weekly,  such  weekly  payments  are  in  the 
nature  of  liquidated  damages,  and  not  by  way  of  penalty,  and  may 
be  set-off  by  the  obligee  in  an  action  brougnt  against  him  by  the 
obligor  who  executed.  2ndly,  A  debt  barred  by  the  statute  of 
limitations  cannot  be  set  off  (a) ;  for  the  remedy,  by  way  of  set-off, 
was  intended  to  supersede  the  necessity  of  a  cross  action ;  and  a 
debt  barred  by  the  statute  of  limitations  cannot  be  recoyered  by 
action.  If  such  debt  be  pleaded,  the  plaintiff  ought  to  reply  the 
statute  (b).  3dly,  The  debts  sued  for,  and  intended  to  be  set  off, 
must  be  mutual^  and  due  in  the  same  right  (31).     A  debt  due  to  a 

Eerson  in  right  of  his  wife  (o),  cannot  be  set  off  in  an  action  against 
im  on  his  own  bond.  Under  the  statutes  of  set-off,  the  court  can 
only  take  notice  of  an  interest  at  law  {d).  As  to  particulars  of  set- 
off, see  ante^  p.  1 57. 

.  A  plea  of  set-off  to  several  counts  is  not  divisible ;  and  the  plaintiff 
18  entitled  to  a  verdict  generally,  unless  the  defendant  proves  a 
set-off  equalling  the  whole  of  the  plaintiff^s  aggregate  demand  («). 


IV.  Debt  on  Bail-bond,  p.  593  ;  Stat.  23  Hen.  VI.  c.  10,  p.  593 
Assignment  of  Bail-bond  under  Stat.  4  Ann.  c.  16,  p.  598 
Declaration  by  Assignee^  p.  600 ;  Of  the  Pleadings,  p.  601 
Comperuit  ad  Diem,  p.  602  ;  Nul  Tiel  Record,  p.  602. 

At  common  law,  the  sheriff  was  not  obliged  to  take  bail  from  a 
defendant  arrested  upon  mesne  process,  unless  he  sued  out  a  writ 
of  mainprize ;  but  by  stat.  23  Hen.  VI.  c.  10,  it  was  enacted,  that 
sheriffi(,  under-sheriffs,  bailiffs  of  franchises,  and  other  bailii&  (32), 
should  let  out  of  prison  all  persons  by  them  arrested  or  being  in 

(a)  Per  Wm$s,  C.  J.,  in  ffutehinwn  v.  (rf)  ?erLitiiedaie,J.,T\iekery.  7W*#r, 
8twye9,  WiUcs,  262.                                        4  B.  &  Ad.  751. 

(b)  RemmfftoHY.  Stevens,  Stc.  1271.  («)  Moore  v.  BmtUn,  7  A.  &  E.  595; 
(e)  BdU  N.  P.  179,  cites  Paynter  t.      2  Nev.  &  P.  436,  recoginized  in  Tuck  v. 

WiUker,  C.  B.  £.  4  Geo.  III.  Tuck,  5  M.  &  W.  109,  arUe,  p.  557. 


(31)  See  cases  affording  an  illustration  of  this  rule,  under  ''Plea  of 
Set-off,"  tit.  "Assumpsit,"  ante,  p.  155. 

(32)  "  This  statute  does  not  authorize  sheriffs'  bailiffs  to  take  obliga- 
tions for  the  appearance  of  persons  arrested :  from  the  express  mention  of 
bailiffs  of  francnises,  it  appears  that  those  officers  only  are  meant,  who 
hare  the  return  of  process.  When,  therefore,  the  process  is  directed  to 
the  sheriff,  the  indemnity  must  be  to  him."  Per  Buller,  J.,  in  Rogers  v. 
Reeces,  1  T.  R.  422.  The  marshal  of  the  King's  Bench  is  an  officer 
within  this  statute,  Bracebridge  v.  Faughan,  Cro.  Eliz.  66  ;  but  the  ser- 
jeant-at-arms of  the  House  of  Commons  is  not,  Norfolk  v.  ElUot,  1 
Lev.  209. 

VOL.  I.  2  Q 
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their  cnstodj,  by  force  of  anj  writ,  bill,  or  warranty  in  any  acti<Mi 
personal  (33%  or  by  cause  of  indictment  of  trespass  (34),  upon  rea- 
sonable surety  (35)  of  sufficient  persons,  having  sufficient  within 
the  counties  where  such  persons  are  let  to  bail,  to  keep  their  days 
in  such  place  as  the  said  writs,  bills,  or  warrants,  shall  require ; 
persons  m  ward  by  condemnation,  execution,  capias  utlagaium  or 
exeammunicatumy  surety  of  the  peace,  or  by  special  commandment 
of  any  justice  excepted.  And  no  sheriff,  &c.  shall  take,  or  cause 
to  be  taken  or  made,  any  obligation  for  any  cause  aforesud,  or  by 
colour  of  their  office,  but  only  to  themgelvesy  of  any  person,  nor  by 
any  person,  which  shall  be  in  their  ward  by  course  of  law,  but  upon 
the  name  of  their  office,  and  upon  condition  that  the  prisoners  bdbH 


(33)  Upon  an  attachment  of  privilege,  attachment  upon  a  prohibition, 
attachment  in  process  upon  a  penal  statute,  the  sheriff  may  be  compelled 
to  take  bail  by  force  of  this  statute ;  but  not  upon  an  attachment  for  a 
contempt,  issmng  out  of  B.  B.*  or  C.  B.f  or  the  Court  of  Chancery,  for 
disobeying  a  subpoena^.  But  although  the  sheriff  is  not  compellable  to 
take  bail  upon  an  attadiment  out  of  Chancery,  yet  he  is  not  prohibited  by 
statute  23  Hen.  YI.  from  doing  so ;  and  a  bail-bond  so  taken  is  good  at 
common  law,  and  may  be  enforced  by  the  sheriff.  Morris  y.  Hayward^ 
6  Taunt.  569.  But  assignee  thereof  cannot  maintain  action,  it  not  being 
within  the  stat.  of  4  &  5  Ann.  c.  16.  MeUer  y.  Paljreywum,  4  B.  &  Ad. 
146.  In  Studd  y.  Acton,  it  was  holden,  that  the  words  "  by  force  of  any 
writ,  bill,  or  warrant,  in  any  action  personal,"  were  confined  to  actions 
at  law. 

(34)  The  sheriff  is  not  authorized  $  to  take  a  bond  for  the  appeannee 
of  persons  arrested  by  him,  under  process  issuing  upon  an  indictment  at 
the  quarter  sessions,  for  a  trespass  and  assault ;  because  at  common  law 
the  sheriff  could  not  bail  aOT  persons  indicted  before  justices  of  the  peace  |, 
and  this  stat.  of  23  Hen.  Vl.  was  not  passed  to  enable  the  sheriff  to  take 
bail  in  cases  where  he  could  not  bail  before ;  but  in  order  to  compel  him 
to  take  bail  in  those  cases,  where  he  might  have  taken  bail,  and  neglected 
so  to  do.  At  common  law,  the  sheriff  might  have  bailed  persons  indicted 
before  him  at  his  torn  ^,  and,  conseqnenuy,  by  this  statute  he  was  com- 
pellable to  bail  such  persons  ;  bat  the  stat.  1  £dw.  IV.  c.  2.  having  taken 
away  the  sheriff's  power  of  bailing  in  such  cases  %  the  stat  23  Hen.  VI. 
is  in  this  respect  rendered  of  none  effect. 

(35)  According  to  the  opinion  of  Jshkurst,  J.,  in  Rogers  v.  Beeves,  I 
T.  B.  421,  a  security  of  a  lower  nature  than  a  security  by  bond,  as  a 
simple  contract  undertaking,  is  insufficient.  If  the  sheriff  refuses  to  take 
baO,  sufficient  sureties  being  tendered,  the  proper  remedy  against  him  is 
an  action  of  trespass  on  the  case.     Smith  v.  Hall,  2  Mod.  32. 

•  Atum,  1  Sir.  479.    ResolTed  by  aU  the  j 
t  Field  ▼.  Workkouie,  Comyn's  Rep.  264. 
t  Stndd  y.  Acton,  1  H.  Bl.  468. 

I  Bengough  y.  Rouiier,  4  T.  R.  505. 

II  2  Hawk.  P.  C.  c.  15,  s.  26. 
^  Id.  sect.  27. 


DEBT.  595 

appear  at  the  day  and  place  contained  in  the  writ,  &c. ;  and  if  any 
8neri£&,  &c.  take  any  obligation  in  other  form,  by  colour  of  their 
office,  it  shall  be  void.  The  constant  usage  since  the  passing  this 
act  has  been  for  sherii&y  and  other  officers,  to  take  a  security  hy 
bond  {g\  Regularly,  this  bond  ought  to  be  taken  with  two  or  more 
sureties,  at  the  least,  the  words  of  the  statute  being  ^^  surety  of 
sufficient  persons  ;**  and  the  sheriff,  &c.  may  insist  upon  two  sureties 
being  given ;  yet  it  has  been  adjudged  {h\  that,  as  the  indemnity  is 
for  the  protection  of  the  sheriff,  &c.  he  may  waive  the  benefit,  and 
take  a  bond  with  one  surety  only. 

The  form  of  surety  prescribed  by  the  statute  must  be  strictly 
pursued,  that  is, 

Ist.  The  bond  must  be  made  to  the  sheriff  or  other  officer 
himself  (t).     Hence  a  bond  made  to  the  sheriff's  bailiff  is  bad. 

2ndly.  It  must  be  made  to  the  sheriff  or  other  officer  by  the 
name  of  his  office  (A)  and  county.  On  error  in  debt  on  bail-bond, 
it  was  excepted,  that  it  was  not  shown,  that  the  bond  was  to  the 
sheriff  by  the  name  of  his  office.  The  court  were  of  opinion  that 
it  should  so  appear  (2)  ;  but  thev  thought  that  in  the  present  case 
it  did  sufficiently  appear  on  the  whole  declaration,  it  being  laid 
Molvend.  eidem  vicecomiii  et  cusignaiis, 

Sdly.  There  must  be  a  condition  to  the  bond ;  and  that  condition 
must  be  for  the  appearance  of  the  defendant  at  the  day  and  place 
mentioned  in  the  writ,  &c. ;  and  for  that  only.  Hence,  if  there  be 
not  any  condition  (m)  ;  or,  what  amounts  to  the  same  thing,  if  the 
eondition  be  impossible,  as  where  the  condition  is  for  the  appearance 
of  the  defendant  at  a  day  past  when  the  bond  is  made  (n) ;  the 
bond  is  void.  So  if  any  other  condition  than  that  prescribed  by  the 
statute  is  expressed  in  the  bond  :  as  if  it  be  conditioned  '*  to  put  in 
good  bail  for  the  defendant  at  the  return  of  the  writ,  or  to  sur- 
render the  defendant,  or  to  pay  the  debt  and  costs  "(o),  it  will  be  bad. 
But  if  the  bond  be  made  to  the  sheriff  by  the  name  of  his  office,  and 
the  condition  expresses  the  time  and  place  of  appearance,  a  variance 
in  other  respects  will  be  immaterial :  as  in  the  following  cases ; 
where  the  writ  was  to  answer  A.  B.  in  a  plea  of  debt  of  three 
kundred  and  twenty  pounds^  and  the  condition  of  the  bond  was  to 
appear  to  answer  A.  B.  in  a  plea  of  debt  (p).  Wherfe  the  writ  was 
to  answer  in  a  plea  of  trespass^  and  the  condition  was  to  appear  to 
answer  generally,  without  saying  in  what  action  ;  the  court  held  the 
bond  good :  because  no  other  action  shall  be  intended ;  and  the 
statute  only  requires  the  bond  to  be  conditioned  for  an  appearance, 

(o)  See  note  (35),  antet  p.  594.  (0  Sym€$  v.  Oaie»,  Str.  893. 

(A)  Drury'9  case,  10  Rep.  100,  b.  101,  (m)  Graham  v.  CWnMAme,  3  Lev.  74. 

a.,  noognised  in  Ootiom  ▼.  Wait,  Cro.  Eliz.  («)  Samuel  v.  Stfom,  2  T.  R.  569. 

862.  (o)  Bogert  ▼.  Rieve9, 1  T.  R.  418. 

(fl  1  T.  R.  422.  {p  )  VUliers  ▼.  Haitinf$,  Cro.  Jac.  286. 

(k)  Noii  T.  Cooper,  Palm.  378. 
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and  the  words  **  to  answer,  be."  are  surplusage  (o).  Where  the 
writ  was  to  appear  before  our  lord  the  king,  at  Westminster,  and 
the  condition  was  to  i^pear  before  his  majesty's  justices  of  the 
bench  at  Westminster  (r)  ;  it  was  holden  sufficient  (36).  Where 
the  writ  was  to  answer  in  a  plea  of  trespass,  and  ^so  to  a  bill  of 
lOOZ.  of  debt,  and  the  condition  was  to  answer  in  a  plea  of  trespass 
of  lOOZ. ;  the  variance  was  holden  to  be  immaterial  («).  Where 
the  original  writ  was  to  answer  in  a  plea  of  trespass,  on  the  case^  am 
promises  ;  and  the  condition  was  to  answer  in  a  plea  of  trespass  ; 
the  bond  was  holden  to  be  good  {t).  Where  the  writ  was  to 
answer  of  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  John  ; 
and  the  condition  was  to  answer  of  a  plea  of  trespass,  and  also  to  a 
bill,  (omitting  the  words  *'  of  the  said  John;")  it  was  holden  an 
immaterial  variance  (u).  Where  the  process  was  to  appear  before 
the  barons ;  and  the  condition  was  to  appear  in  the  office  of  pleas  in 
the  Court  of  Exchequer,  at  Westminster;  it  was  holden  well 
enough  (x).  Where  the  process  was  in  an  action  of  trover,  and 
the  condition  was  to  appear  to  answer  of  a  plea  of  trespass  on  the 
case  on  promises ;  the  bond  was  adjudged  sufficient,  on  the  ground 
that  the  words,  *'  to  answer,  &c."  were  only  surplusage,  and  might 
be  rejected  (v).  Where  the  original  was  returnable  before  our  lord 
the  king,  ^eresoever,  &c. ;  and  the  words  "  wheresoever,  &c./' 
were  omitted  in  the  bail-bond;  and  it  was  objected  (z),  that  by  the 
statute,  the  sheriff  could  not  take  any  bond  but  such  as  corresponded 
with  the  writ,  whereas  this  might  be  to  compel  an  appearance  out 
of  England,  if  the  king  should  happen  to  be  so  :  but  the  court  said, 
that  it  was  sufficient  in  these  bonds  to  state  in  substance  the  design 
of  the  writ ;  and  they  would  understand,  that  by  appearing  before 
the  king,  was  meant  before  the  king  in  his  courts  and  not  before  the 
king  in  person.  So  where  the  wnt  was  to  appear,  on  a  general 
return-day,  before  the  king,  wheresoever  he  should  then  be  in  Eng- 
land (a),  and  the  bond  was  conditioned  for  the  appearance  of  the 
party  before  the  king,  at  Westminster^  at  the  day  named  in  the 
writ ;  the  variance  was  holden  to  be  immaterial ;  Lord  JEUen- 
borough^  C.  J.,  observing,  that  Westminster,  according  to  the 
common  understanding  of  everybody  at  this  day,  (considering  that 

(q)  Kirkebridge  ▼.  WiUon,  2  Lev.  123.  (x)  PhiUpty.  Phil^,Qted  2  Str.  llSe. 

(r)  Kirbride  t.  Dyke,  2  Lev.  180 ;  T.  (y)  Davenpori  ▼.  Parker,  Fdrt.  368. 

Jones,  46.  (z)  Shuttleworth  ▼.  PUktrnffitm,  2  Str. 

(s)  Cudwell  y.  Dunkin,  T.  Jones,  137  ;  155 ;  7  Mod.  325,  Leach's  ed.,  cited  hj 

2  Show.  51,  S,  C,  BulUr,  J.,  in  King  v.  Pippett,  1  T.  R.  240. 

(0  Owen  ▼.  Nail,  6  T.  R.  702.  (a)  Jtmn  t.  Stordg,  9  East,  55. 

(«)  JUtteh  T.  Britton,  10  Mod.  327. 


(36)  It  appears  from  Levinz*s  report  of  this  case,  that  the  defendant 
brought  a  writ  of  error  in  the  Exchequer  Chamber,  and  that  it  was  argued 
again,  and  the  majority  of  the  judges  were  for  affirming  the  judgment. 
But  Norths  G.  J.,  being  strongly  against  it,  it  was  adjourned. 


DEBT.  597 

the  Court  of  King^s  Bench  had  been  invariably  held  there  for  many 
centuries,  except  only  when  it  was  removed  for  a  short  period  to 
Oxford,  in  1665,)  was  the  place  meant  by  the  more  general 
description  in  the  writ ;  and  that  the  variance  in  this  case  was 
certainly  not  greater  than  that  in  the  preceding  case  of  Shuttletoorth 
V.  PUkingion. 

An  executor  brought  debt  in  the  debet  and  detinet  (6)  upon  an 
assignment  of  a  bail-bond,  for  appearance  to  a  bill  of  Middlesex,  and 
to  answer  the  plaintiff  of  a  bill  of  trespass,  ac  etiam  MIUb  guerentis 
ut  executaris  I.  S.  pro  1,500/.  de  debito  secundum  consuetudinem 
curicB  nostrtB  coram  nobis  exhibend.  On  demurrer,  it  was  con- 
tended, that  this  action  ought  to  have  pursued  the  original  action, 
and  to  have  been  brought  in  the  detinet  only.  But  the  court  gave 
judgment  for  the  plaintiff^;  Parker^  C.  J.,  observing,  "  The  condition 
of  the  bond  is  to  appear,  in  the  first  place,  to  answer  the  plaintiff  in 
an  action  of  trespass  in  his  own  right,  and  then  secundum  consuetud, 
cur.  to  answer  the  bill  in  debt  as  executor,  for  this  court  has  not 
jurisdiction  in  debt  originally ;  but  in  whatever  county  the  court  is 
sitting,  you  may  have  a  bill  in  trespass;  and,  when  the  partv  is 
brougnt  in,  a  bill  may  be  exhibited  against  him  in  any  other  action ; 
for,  being  in  custody  of  the  marshal  of  the  supreme  court,  he  shaU 
answer  to  all  matters  there  ;  so  that  this  bond  is  also  a  security  for 
his  appearance  in  the  action  of  trespass,  which  is  in  the  plaintiff's 
own  right,  and  may  be  insisted  on  as  well  as  the  bill  in  debt,  ergo^ 
the  action  well  brought  in  the  debet  and  detinet."  This  action  is  in 
loco  of  the  sheriff.  If  the  sheriff  does  not  comply  with  the  injunc- 
tions of  the  statute,  and,  without  the  plaintiff's  consent,  tstkes  a 
security  of  a  different  kind  than  that  described  therein,  the  courts 
will  not  afford  him  any  relief,  nor  interpose  in  his  favour,  for  the 
purpose  of  enforcing  such  security,  on  the  ground  of  his  having  been 
guilty  of  a  breach  of  his  duty. 

Hence  where  a  sheriff's  officer  (c)  took  an  undertaking  from  the, 
defendant's  attorney,  instead  of  a  bail-bond,  for  the  appearance  of  > 
the  defendant,  and  bail  above  was  not  duly  put  in,  and  an  action., 
for  an  escape  was  brought  against  the  sheriff,  the  court  would  not  i 
relieve  him,  by  permitting  him  to  put  in  and  justify  bail  afterwards ; 
although  he  offered  to  pay  the  costs  of  the  action  brought  against . 
him.     So  where  the  defendant's  attorney  gave  the  sheriff's  officer  • 
an  undertaking  {d)  that  he  would  give  the  sheriff  a  bail-bond  in 
due  time,  which  he  afterwards  neglected  to  do,  and  the  plaintiff' 
recovered  against  the  sheriff  for  the  escape ;  the  court  refused  to- 
proceed  summarily  against  the  attorney,  to  make  him  pay  the  debt 
and  costs,  for  his  breach  of  faith,  on  the  ground  that  the  undertaking 

{h)  Brun^eldy,  Lander,  B.  R.  H.  12  (c)  FuUer  y.Prett,  7  T.  R.  109. 

Ann.  MSS.  (<Q  Sedgwarth  t.  Spieer,  4  East,  568. 
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was  illesal  (37).  The  statute  23  H.  VI.  c.  10,  is  a  general  law (/), 
of  which  the  king's  courts  will  take  cognizance,  although  it  is  not 
pleaded  (38). 

As  to  the  manner  of  pleading,  so  as  to  take  advantage  of  this 
statute,  it  will  be  proper  to  remark,  that  the  special  matter,  which 
brings  the  case  within  the  statute,  must  appear  by  some  means  or 
other  upon  the  record :  if  it  be  shown  on  the  declaration,  it  need  not 
be  pleaded  (/).  So  if  it  appear  on  craving  oyer  of  the  bond,  the  de- 
fendant may  demur  without  showing  the  special  matter  (^).  In  short, 
it  is  sufficient  if  it  appears  on  any  part  of  the  record. 

If  the  defendant  does  not  appear  at  the  return  of  the  process,  ac- 
cording to  the  condition  of  the  bail-bond,  that  is,  if  he  does  not  put 
iu  and  perfect  bail  above  in  due  time  (A),  the  bail-bond  is  forfeited, 
and  the  plaintiff  may  take  an  assignment  of  it.  This  course  is 
usually  pursued,  if  the  bail  below  are  sufficient.  Before  the 
statute  for  the  amendment  of  the  law,  4  &  5  Ann.  c.  16,  the 
sheriff  was  not  compellable  to  assim  the  bail-bond,  though  if  he 
had  not  assigned  it,  the  court  would  have  amerced  him.  Another 
mischief  at  common  law  was,  that  after  an  assignment  of  the  bail- 
bond,  the  action  thereupon  must  have  been  brought  in  the  name  of 
the  sheriff,  who  might  have  released  the  obligor  (t),  and  thereby 
driven  the  plaintiff  into  a  court  of  equity.  To  remedy  these  incon- 
veniences, it  was  enacted  bv  stat.  4  &  5  Ann.  c.  16,  s.  20,  ^^  that  if 
any  person  shall  be  arrested  by  any  writ,  bill,  or  process,  issuing  out 
of  any  of  the  king's  courts  of  record  at  Westminster,  at  the  suit  of 


s 


[/)  Samuel  ▼.  EvaiUt  2  T.  R.  569.  (A)  HarrUtm  ▼.  Hoeiet,  5  Burr.  2683. 

lif)  Per  BulUr,  J.,  in  SaimiH  ▼.  Ev<ma,         (t)  SkipUy  y.  Chiit/<r,  2  Ventr.  131. 
2  T.  R.  575. 


(37)  It  is  to  be  observed,  that  the  provisions  of  this  statute  are  confined 
to  securities  given  to  the  %heriff  or  other  officer.  Hence  bonds  given  to 
the  plaintiff  are  not  within  the  statute*  ;  and  consequently  may  be  taken 
in  a  different  form  than  that  prescribed  by  the  statntef .  So,  also,  under- 
takings given  by  the  defenoant  or  his  attorney,  to  the  fiUtmtif  cr  hie 
attorney,  for  the  appearance  of  the  defendant,  are  valid,  and  may  be 
enforced  by  attachment. 

(38)  This  statute  was  formerly  considered  as  a  private  law.  But  in 
Samuel  v.  Evans,  which  finally  decided  that  it  was  a  public  law,  it  was 
observed,  that  whatever  might  have  been  the  law  before  the  statute  of 
Queen  Anne,  the  case  of  Saseby  v.  KirkueX  had  removed  all  doubt,  for  the 
(k>urt  there  said,  though  the  23  Hen.  VI.  c.  10,  were  a  private  law,  yet  the 
statute  4  &  5  Ann.  having  enabled  the  sheriff  to  assign  such  bond,  the 
court  must  take  notice  of  the  law  that  enables  him  to  take  such  bond« 
See  Beneon  v.  Welby^  2  Sauad.  155,  a.  n.  (4). 

*  Baotn  ▼.  8toekdai§t  Gooldab.  66,  agreed  in  Leech  v.Derayt,  Aleyn,  58. 
t  Hall  v.  Carter,  2  Mod.  304 ;  per  Bullert  J„  Bogera  t.  Reevee,  1  T.  R.  422. 
X  BnU.  N.  P.  224. 
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any  common  person,  and  the  sheriff,  or  other  o£Gicer,  takes  bail  from 
such  person,  the  sheriff  (39),  or  other  officer,  at  the  request  and 
costs  of  the  plaintiff  in  such  action  or  suit,  or  his  lawful  attorney, 
shall  (40)  assign  to  the  plaintiff  in  such  action  the  bail-bond,  or 
otiier  security  taken  from  such  bail,  by  indorsing  the  same,  and 
attesting  it  under  his  hand  and  seal,  in  the  presence  of  two  or  more 
credible  witnesses  (41),  which  may  be  done  without  any  stamp,  pro- 
vided the  assignment  so  indorsed  be  duly  stamped  before  any  action 
brought  thereupon :  and  if  the  bail-bond  or  assignment,  or  other 
security  taken  for  bail,  be  forfeited,  the  plaintiff  in  such  action,  after 
such  assignment  made,  may  bring  an  action  thereupon,  in  his  own 
name;  and  the  court,  where  the  action  is  brought,  may,  by  rule  of 
the  same  court,  give  such  relief  to  the  plaintiff  and  defendant  in  the 
original  action,  and  to  the  bail,  as  is  agreeable  to  justice ;  and  such 
rule  shall  have  the  effect  of  a  defeasance  to  the  bail-bond."  By  s.  24, 
it  is  provided,  ^^  that  this  act  shall  extend  to  all  courts  of  record 
within  this  kingdom.""  But  it  does  not  apply  to  proceedings  in 
equity  (A).  Formerly,  although  by  this  statute  the  court  where 
the  action  was  brought  on  the  bail-bond,  was  expressly  authorized 
to  exercise  an  equitable  jurisdiction,  yet  upon  the  supposition  that 
every  other  court,  except  that  where  the  original  action  was 
btought,  was  incompetent  to  exercise  that  jurisdiction,  it  was 
holden,  that  an  action  on  the  bail-bond,  whether  brought  by  the 
assignee  (/)  or  the  officer  (m),  must  be  brought  in  that  court,  where 

(k)  Metier  ▼.  Pafft'eymamf  4  B.  &  AcL  MTiU.  348. 
146.  (m)  Ikmatty  ▼.  Barelay,  8  T.  R.  152; 

(0  CkettertoH  v.  iUddlehtirttf  I  Burr,  but  see  Newman  y.Fawcittt  I  H.  Bl.  631, 

642;    Waiton  ▼.   Bent,  3  Burr.   1923;  C.  B.  eofifra,  as  to  sheriff,  that  he  may  •■« 

Morris  y.  Reee,  2  BL  Rep.  838,  and  3  in  a  different  court. 

(39)  In  the  case  of  Kitson  v.  Fogg,  1  Str.  60,  (for  the  argument  in  this 
case,  see  10  Mod.  288,)  the  question  being,  whether  a  bail-bond  was  well 
assigned  by  an  under-sheriff's  clerk  ?  Parker,  C.  J.>  said,  that  he  had  the 
advice  of  all  his  brethren ;  and  they  were  of  opinion,  that  an  under-sheriff 
might  assign  a  bail-bond  in  the  name  of  the  high-sheriff,  it  having  been  the 
constant  practice  ever  since  the  stat.  4  &  5  Aim, ;  but  that  if  the  assign- 
ment was  neither  by  the  sheriff,  nor  his  imder-sheriff,  as  in  this  case,  it 
would  not  be  good.  In  debt  on  a  bail-bond,  defendant  pleaded  that  there 
was  not  any  assignment  of  the  bond  by  sheriff  or  under-sheriff.  It  appeared 
in  evidence,  that  the  bond  had  been  assigned  to  the  plaintiff  by  one  of  the 
under-sheriff's  clerks.  The  preceding  case  of  Kitson  v.  Fogg  was  cited  as 
an  authority  to  show  that  tins  was  not  a  good  assignment.  But  Lord 
Mansfield,  C.  J.,  was  clearly  of  opinion,  that  the  seal  to  the  assignment, 
being  the  seal  of  office,  was  sufficient  to  give  it  validity,  whoever  had  signed 
it.     Harris  v.  Ashbg,  London  Sittings,  M.  T.  1756,  MSS/ 

(40)  If  the  sheriff  refuses  to  assign  the  bail-bond,  it  seems  that  an  action 
on  the  case  will  he  against  him  for  breach  of  duty  imposed  by  the  statute. 

(41)  It  has  been  holden,  that  the  witnesses  must  be  different  persons 
from  the  assignor  and  assignee.     White  v.  Barrack,  1  M.  &  W.  424. 
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the  ori^nal  action  was  commenced ;  advantage,  however,  could  not 
be  taken  of  the  action  having  been  brought  in  a  wrong  court,  upon 
the  plea  of  non  est  factum  (n);  but  now  by  R.  G.  H.  T.  2  Will.  IV. 
28,  the  sheriff  himself  may  sue  in  any  court ;  but  the  assignee  must 
still,  as  formerly,  bring  his  action  in  the  same  court  from  which  the 
mrocess  issued,  upon  which  the  bond  was  taken.  Jervis's  New 
Rules,  p.  49,  n.  (c). 

The  assignment  may  be  stated  in  the  declaration  to  have  been 
made  in  a  different  county  from  that  in  which  the  bail-bond  was 
given,  and  the  venue  may  be  laid  in  the  county  in  which  the  assign- 
ment is  stated  to  have  been  made,  agreeably  to  the  rule,  that  where 
matter  in  one  county  is  dependent  on  matter  in  another  county, 
the  action  may  be  brought  in  either.  Debt  upon  a  bail-bond; 
and  plaintiff  declares  that  he  sued  out  a  writ  directed  to  the  sheriff 
of  Surrey  (o),  &c.,  who  took  a  bail-bond,  which  he  afterwards 
assigned  to  the  plaintiff  at  London,  where  the  action  was  brought. 
Demurrer,  on  the  ground  that  the  action  was  founded  on  the 
bond  entered  into  by  the  bail,  and  that  being  laid  to  be  done  in 
Surrey,  the  action  should  have  been  there ;  but  judgment  for  the 
plaintiff. 

It  is  sufficient  for  the  plaintiff  to  state  in  his  declaration  (p),  that 
the  sheriff  assigned  the  bond  to  him  according  to  the  form  of  the 
statute,  without  adding,  that  '^  the  assignment  was  under  the  hand 
and  seal  of  the  sheriff  ;'^  and  the  defendant  may  plead,  that  he  did 
not  assign,  ^c,  according  to  the  form  of  the  statute,  and  the  plain- 
tiff may  tender  an  issue  thereon  in  those  words,  on  which  he  must 
prove  that  the  assignment  was  according  to  the  statute,  under  the 
hand  and  seal  of  the  sheriff.  So  though  the  statute  requires  the 
indorsement  to  be  made  by  the  sheriff  in  the  presence  of  two  wit- 
nesses, yet  it  does  not  require  the  names  of  the  witnesses  to  be  set 
forth  in  the  declaration,  and,  consequently,  if  they  are  omitted,  the 
omission  will  be  holden  immaterial  (a).  So  if  it  is  averred  in  the 
declaration,  that  the  sheriff  assigned  the  bail-bond  by  indorsement 
upon  the  said  writing  obligatory,  and  attested  it  under  his  hand 
and  seal,  in  the  presence  of  two  credible  witnesses  (r),  or  if  it  be 
averred,  that  the  assignment  was  made  in  the  presence  of  two 
credible  witnesses  («),  it  is  sufficient,  without  averring  that  the 
indorsement  was  attested  by  two  credible  witnesses.  A  profert  in 
curid  of  the  assignment  is  not  necessary,  because  the  assignment  is 
not  by  deed  (t).    The  assignment  is  good  (u),  though  the  sheriff  be 


(n)  Wriffht  y.  Walmtley,  2  Campb.  396. 

(o)  Greffam  ▼.  ffeather,  Sir.  727,  and 
Lord  Kaym.  1445 ;  Norcroft  y.Matthewtf 
13  Geo.  1.  S.  P.,  on  the  authority  of 
Gregton  t.  Heather, 

(p)  Dawet  y.  Paptooriht  Willes's  R.  408. 

(g)  Robhuon  y.  Taylor^  Fort.  366. 

(r)  Let^e  y.Box,  1  WUs.  121. 


(«)  BoUimm  y.  Taylor^  13  Geo.  I.,  pro- 
bably the  S»  C.  with  Robinton  y.  Tayhr, 
Fort.  366y  (though  this  point  is  not  men- 
tioned in  that  report,)  dted  by  Wright,  J., 
in  Leqfe  y.  Bo*,  1  Wils.  122. 

(0  Leafe  y.  Box,  1  WUs.  121. 

(«)  Haye  y.  Manning,  B.  R.  £.  8  Geo.  I. 
Sexjt.  HiU's  MSS.  yoL  29,  p.  68. 
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out  of  office;   the  act  does  not  say  it  shall  be  done  during  the 
shrievalty. 

It  is  not  necessary  to  state  in  the  declaration,  that  the  defendant 
in  the  original  action  was  arrested  (;r),  nor  if  stated  is  it  travers- 
able (y).  Neither  is  it  necessary  to  state,  that  the  debt  was  sworn 
to  by  the  plaintiff,  nor  that  the  sum  sworn  to  was  indorsed  on  the 
writ,  such  omission  having  been  sanctioned  by  a  series  of  pre- 
cedents (2).  Bail  to  the  sheriff  are  liable  to  the  plaintiff's  whole 
debt  (without  regard  to  the  sum  sworn  to,)  and  costs,  to  the  extent 
of  the  penalty  of  the  bail-bond  (a).  After  a  defendant  has  been 
discharged  out  of  custody  upon  the  bail-bond  being  given  (6),  it  is 
neither  in  the  power  of  the  bail  to  render  him,  nor  of  the  party  to 
surrender  himself  again  into  the  custody  of  the  sheriff  before  the 
return  of  the  writ,  without  the  consent  of  the  latter.  But  the  sheriff 
may,  if  he  pleases,  accept  the  surrender  of  the  party,  who  is  willing 
to  return  into  his  custody,  before  the  return  of  the  writ.  And  if 
the  sheriff  consents  to  do  so,  and  by  virtue  of  such  surrender  has 
the  defendant  in  his  custody  at  the  return  of  the  writ  (42),  the  court 
will  then  consider  it  as  if  no  bail-bond  had  been  given :  and  con- 
sequently, under  these  circumstances,  an  action  cannot  be  main- 
tained against  the  sheriff  for  not  assigning  the  bail-bond  (c) ;  nor 
can  he  be  proceeded  against  for  not  bringing  in  the  body,  although 
upon  being  ruled  to  return  the  writ,  he  returned  cepi  corpus  (d). 

Pleadings. — To  an  action  of  debt  by  the  assignees  of  the  sheriff 
upon  a  bail-bond,  rwn  est  factum  may  be  pleaded.  If  issue  be  joined 
on  non  est  factum,  the  only  proof  required  on  the  part  of  the  plain- 
tiff (supposing  there  is  not  any  other  plea,)  is  proof  of  the  execution 
of  the  bail-bond  by  the  defendant  (e)  ;  for  the  plea  of  non  est 
factum  does  not  put  in  issue  any  other  allegation  in  the  declaration ; 
consequently,  in  such  case,  it  is  not  necessary  to  prove  the  writ, 
assignment  by  the  sheriff,  &c.  Debt  on  a  bail-bond  given  upon  an 
arrest  in  inferior  court  (/)  ;  the  defendant  pleads,  that  before  the 


I 


s)  Waikitu  V.  Pony,  Str.  444.  (d)  Jonei  t.  Lander,  6  T.  R.  753. 

y)  Haley  y.  Fitzgerrald,  Str.  643.  («)  Hutchinson  v.  Keams,  C.  B.  Lon- 

(r)  WhUkard  v.  Wilder,  1  Burr.  330  don  Sittings.  Trin.  T.  50  Geo.  III.  Sir  J. 

(43).  Manefield,  C.  J.,  MS.    See  new  rules. 

(a)  Sleventon  t.  Cameron,  8  T.  R.  28.  (/}  Pawling  v.  Ludlow,  2  Show.  443 ; 

(b)  HamUton  v.  WiUon,  1  East,  383.  3  Mod.  87,  8,  C, 

(c)  Stamper  ▼.  Milboume,  7  T.  R.  122. 


(42)  The  party  will  not  be  considered  as  legally  in  the  custody  of  the 
sheriff,  from  the  mere  circumstance  of  the  sheriff's  having  received  notice 
of  the  surrender ;  there  must  be  an  assent  on  the  part  of  the  sheriff  to  the 
surrender.     1  Ei^t's  Rep.  383. 

(43)  See  the  remarks  of  Sir  J.  Mansfield  on  this  case,  in  HiU  v.  Heale, 
2B.  &P.  N.R.  201. 
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day  of  appeanuMse  mentioned  in  the  condition,  he  was  rendered  to 
the  gaoler  there,  and  there  continued  till  a  supersedeas  came :  upon 
demurrer  the  plea  was  holden  good. 

Camperuit  ad  Diem, — In  debt  on  bail-bond,  the  defendant  having 
craved  oyer  of  the  condition,  may  plead  (44)  an  appearance  at  the  day 
therein  mentioned,  according  to  the  form  and  effect  of  the  condition, 
concluding  with  ^^  and  this  he  is  ready  to  certify  by  the  record  of  the 
appearance  ;^  for  the  appearance  being  entered  of  record,  is  not 
triable  by  jury,  but  by  the  record  (g).  This  plea  is  termed  a  plea  of 
comperuit  ad  diem.  If  the  appearance  is  not  entered  of  record,  the 
bond  is  forfeited  (A).  To  the  plea  of  comperuit  ad  diem  the  plain- 
tiff may  reply  nul  tiel  record^  viz,  that  there  is  not  any  such  record 
of  the  appearance  (45).  When  the  record  is  of  the  same  court  (t)* 
this  replication  ought  to  conclude  with  giving  a  day  to  the  defen- 
dant. This  constitutes  a  complete  issue  of  fact ;  and  if  in  this  case 
the  defendant  should  demur  to  the  replication,  the  plaintiff  need 
not  join  in  demurrer ;  but  if  the  record  is  not  produced  at  the  day, 
the  plaintiff  may  sign  judgment  (A).  When  the  record  is  of  another 
court  (/),  the  replication  ought  to  conclude  with  a  verification,  and  a 
prayer  of  judgment  (46)  ;  the  defendant  thereupon  rejoins,  **  there 
IS  such  a  record ;"  and  the  court  gives  him  a  day  to  bring  it  in.  U 
the  record  is  not  brought  into  court  on  the  day,  judgment  of  failure 
of  record  is  given  (47).  To  an  action  of  debt  on  a  oail-bond  to  the 
plaintiff  (m)  as  sheriff  of  Middlesex,  the  defendant  pleaded,  that  the 
action  was  brought  by  the  platntiffii,  for  the  benefit  of,  and  as  trus- 
tee for,  J.  S.  (the  sheriff's  officer,)  by  whom  the  defendant  had  been 
arrested,  and  to  whom  the  defendant,  after  the  return  of  the  writ, 
but  before  the  sheriff  had  been  ruled  to  return  the  same,  paid  the 
debt  and  costs,  which  J.  S.  accepted  in  full  satisfaction  of  the  bond; 
and  that  if  any  damage  had  accrued  for  default  of  the  defendant's 
appearance,  according  to  the  condition  of  the  bond,  it  was  occasioned 
by  the  default  of  the  sheriff's  officer  not  paying  over  the  debt  and 
costs  to  the  plaintiff  in  the  action,  which  would  have  been  accepted 
by  such  plaintiff.     On  special  demurrer,  the  case  of  Bottomley  v. 

Bret  V.  Sheppardj  1  Leon.  90.  (Q  San^ford  y.  Bogen,  2  WEb.  113 

A)  Corbet  v.  Cook,  Cro.  Eliz.  (466).  2  T.  R.  443,  8.  C    See  new  role,  poti, 

(t)  Cremer  y.  Wieiettf  Ld.  Raym.  550,  under  **  Debt  on  Judgment,"  p.  617. 

and  Garth.  517,  recognized  in  Jaekeon  ▼.  (m)  Scholey  and  Dommlle  ▼.  Meanu, 

Wiekeiy  7  Taunt.  30.  7  East,  148. 


n 


(k)  Tipping  ▼.  Joknmm,  2  B.  &  P.  303. 


(44)  See  the  form  of  this  plea  of  an  appearance  in  B.  R.  Tebbutt,  ate. 
Powle,  Lill.  Entr.  498,  and  a  similar  precedent,  p.  1 14.  For  the  form  of 
pjea  of  an  appearance  in  G.  B.  see  the  same  book,  p.  479. 

(45)  For  forms  of  this  replication,  see  Lilly's  Entries,  p.  114, 480, 498 

(46)  See  the  form,  1  Saond.  92. 

(47)  See  the  form,  1  Saund.  92,  n.  (3). 
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Brook  (n)  was  cited  in  support  of  the  plea,  to  show  that  to  debt  on 
bond  the  defendant  might  plead,  that  it  was  given  to  the  plaintiff  in 
trust  for  another ;  so  as  to  let  the  defendant  into  a  defence  which  he 
might  have  against  the  cestui  que  trust  The  court,  however,  were 
of  opinion  that  the  plea  was  bad ;  Lord  Ellenhorough^  C.  J.,  observ- 
ing, that  as  the  officer  could  not  have  released  the  bond,  he  could 
not  accept  any  thing  in  satisfaction  of  it ;  and  further,  that  it  was 
not  alleged  that  the  bond  was  originally  given  to  the  sheriff  in  trust 
for  the  officer ;  nor  did  it  appear,  how  he  afterwards  came  to  have 
any  equitable  interest  in  it;  consequently  this  was  not  brought 
within  the  case  cited.  Lawrence^  J.,  adopting  the  remark  of  Butter^ 
J.,  Donnelly  v.  Dunn  (48),  animadverted  on  the  plea,  as  being  an 
attempt  to  set  up  matter  as  a  legal  defence,  which  was  nothing 
more  than  an  equitable  practice  of  the  court  in  exercising  a  sum- 
mary jurisdiction  over  its  officers. 

By  R.  G.  H.  T.  2  Will.  IV.  29,  in  all  cases  where  the  bail-bond 
shall  be  directed  to  stand  as  a  security,  the  plaintiff  shall  be  at  liberty 
to  sign  judgment  upon  it.  30.  Proceedings  may  be  stayed  on  pay- 
ment of  costs  in  one  action,  unless  sufficient  reason  be  shown  for  pro- 
ceeding in  more.  See  Key  v.  HilU  2  B.  &  A.  598,  where  before  the 
new  rule  the  court  did  so  stay  the  proceedings,  Abbott^  C.  J,,  dis- 
sentiente. 

The  legislature,  considering  that  the  power  of  arrest  upon  mesne 
process  was  unnecessarily  extensive  and  severe,  by  stat.  1  &  2  Vict, 
c.  110,  sect.  1,  enacted,  that  no  person  should  be  arrested  upon 
mesne  process  in  any  civil  action  in  any  inferior  court,  or  (except  in 
the  cases  and  in  the  manner  thereafter  provided  for)  in  any 
superior  court ;  and  by  sect.  3,  if  a  plaintiff  in  any  action  in  any  of 
her  Majesty's  superior  courts  of  law  at  Westminster,  in  which  the 
defendant  is  now  liable  to  arrest,  whether  upon  the  order  of  a 
judge,  or  without  such  order,  shall,  by  the  affidavit  of  himself  or 
some  other  person,  show,  to  the  satisfaction  of  a  judge  of  the  said 
courts,  that  such  plaintiff  has  a  cause  of  action  against  the  .defen- 
dant, to  the  amount  of  20/.  or  upwards,  or  has  sustained  damage  to 
that  amount,  and  that  there  is  probable  cause  for  believing  that  the 
defendant  is  about  to  quit  England  unless  he  be  forthwith  appre- 
hended, it  shall  be  lawful  for  such  judge,  by  a  special  order,  to 
direct  that  such  defendant,  so  about  to  quit  Engliuid,  shall  be  held 
to  bail  for  such  sum  as  such  judge  shall  think  fit,  not  exceeding  the 
amount  of  the  debt  or  damages ;  and  thereupon  it  shall  be  lawful 
for  such  plaintiff,  within  the  time  which  shall  be  expressed  in  such 

(n)  M.  22  Geo.  III.  C.  B.,  dted  in  Wineh  v.  JT^e/cy,  1  T.  R.  621. 


(48)  2  B.  &  P.  47,  where  it  was  decided,  that  bail  could  not  plead  the 
bankruptcy  and  certificate  of  their  prindpal  in  their  own  discharge.  This 
decision  was  recognized  in  Jldridge  v.  Harper^  10  Bing.  125. 
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order,  but  not  afterwards,  to  sue  out  one  or  more  writ  or  writs  of 
capias  into  one  or  more  different  counties,  as  the  case  may  require, 
against  any  such  defendant  so  directed  to  be  held  to  bail. 

The  principle  by  which  the  judges  will  be  guided  in  allowing  an 
arrest  under  the  foregoing  statute,  is  to  consider  whether  the  de* 
fendant  is  about  to  leave  the  country  for  such  a  time  that  he  is  not 
likely  to  be  forthcoming  to  satisfy  the  plaintiff's  execution  at  the 
period  when  he  will  be  entitled  to  it  in  the  ordinary  course  of  law 
proceedings.  It  was  therefore  holden  (o)  to  be  a  sufficient  ground 
for  issuing  the  writ,  that  the  defendant,  an  officer  in  the  army,  was 
about  to  join  his  regiment  stationed  abroad. 


V.  Debt  on  Bond^  with  Condition  to  perform  Covenants y  p.  604 ; 
Assigning  Breaches  under  Stat.  8^9  Will,  III.  c.  11,  «.  8, 
p.  604,  5,  6. 

At  common  law,  it  was  usual  for  the  obligee  of  a  bond,  with  a 
penalty  conditioned  for  the  performance  of  covenants,  to  declare  on 
the  bond  merely ;  to  which  the  defendant  having  craved  oyer  of  the 
condition  and  the  deed  containing  the  covenants,  usually  pleaded 
performance ;  to  this  the  plaintiff  replied  a  breach  of  one  of  the 
covenants ;  and  upon  issue  joined,  and  proof  of  such  breach,  the 

f>laintiff  was  entitled  not  only  to  recover  the  penalty,  that  being  the 
egal  debt,  but  also  to  take  out  execution  for  the  same :  although 
the  penalty  far  exceeded,  in  amount,  the  damages  which  he  had 
sustained  by  the  breach  of  covenant.  Under  these  circumstances, 
the  defendant  could  only  obtain  relief  through  the  interposition  of 
a  court  of  equity,  which  would  direct  an  issue  of  quantvm  damnifi- 
catusy  and  prevent  any  execution  being  enforced  for  more  than  the 
damage  actually  sustained.  To  prevent  plaintifls,  in  cases  of  this 
kind,  from  converting  that  power,  which  the  strictness  of  the  com- 
mon law  gave  them,  into  an  engine  of  oppression,  and  to  avoid  the 
circuitous  mode  of  relief  to  which  defendants  were  compelled  to 
resort,  it  was  enacted  by  stat.  8  &  9  Will.  III.  c.  11,  s.  8.  ^^  That  in 
actions  upon  bond,  or  any  penal  sum,  for  non-performance  of  any 
covenants  or  agreements  contained  in  any  indenture,  deed  (49),  or 

(o)  XarcAtiiy.Trt7/afi,  4M.  &W.  351. 


(49)  This  statute  is  not  confined  to  cases  where  the  bond  is  conditioned 
for  performance  of  covenants  in  some  other  instrument  than  the  bond ; 
the  condition  of  the  bond  is  an  agreement  in  writing  within  this  statute. 
2  Burr.  826.  Neither  is  this  statute  confined  to  cases  where  there  is  a 
penalty  to  secure  the  performance  of  an  act,  on  the  non-performance  of 
which  the  obligee  would  be  entitled  to  recover  uncertain  damages :  but  it 
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writing,  the  plaintiff  may  (60)  assign  as  many  breaches  as  he  shall 
think  fit,  and  the  jury,  upon  trial  of  such  action  shall  assess  not 


extends  also  to  cases  where  the  agreement  is  for  the  payment  of  a  certain 
.sum  ;  as  to  bonds  conditioned  for  the  payment  of  an  annuity*,  or  the  pay- 
ment of  a  debt  by  yearly  instalments  f.  So  it  extends  to  bonds  con- 
ditioned for  the  performance  of  an  award  ij;^  although  it  appears  that  only 
a  single  sum  is  to  be  paid  on  the  bond ;  for  the  condition  being  to  perform 
an  award,  in  other  words,  to  perform  an  agreement,  comes  directly  within 
the  words  of  the  statute.  But  as  the  great  object  §  of  the  statute  was,  to 
take  away  the  necessity  of  applying  for  relief  to  a  court  of  equity,  this 
statute  does  not  extend  to  bail||  or  replevin^  bonds,  or  post  obit  bonds**, 
or  a  warrant  of  attorney  to  enter  up  a  judgmentff  given  as  a  security  for 
a  debt  on  demand,  or  a  bond  with  a  penalty  conditioned  for  the  payment 
of  money  at  a  given  day,  with  a  stipulation  that  on  any  default  in  paying 
the  interest,  the  whole  sum  should  be  demandable:^:^  ;  in  these  cases  the 
oonrt  can  relieve  the  defendant  without  his  being  compelled  to  file  a  biU 
in  equity ;  and  it  may  be  observed,  that  it  has  not  been  holden  to  extend 
to  common  money  bonds,  that  is,  bonds  with  a  penalty  conditioned  for 
the  payment  of  a  less  sum  of  money  at  a  day  or  place  certain.  It  seems, 
that  in  cases  of  this  last  kind,  defendants  are  sufficiently  protected  against 
an  unconscientious  demand  of  the  whole  penalty  by  stat.  4  Ann.  c.  16, 
sect.  13,  by  which  it  is  enacted,  "that  if,  at  any  time  pending  an  action 
upon  any  such  bond,  the  defendant  shall  bring  into  court  the  principal, 
interest,  and  coste  of  suit,  the  same  shall  be  taken  in  discharge  of  the  bond, 
and  the  court  shall  give  judgment  accordingly." 

(50^  This  statute  having  been  made  for  the  protection  and  reUef  of  the 
defenoants,  these  words,  '*  may  assign,"  have  been  construed  to  be  com- 
pulsory on  the  plaintiff,  Drage  v.  Brandy  2  Wils.  377 ;  Hardy  y.  Bem^  5 
T.  R.  540  ;  as  have  the  words,  *'may  sug^st,"  in  the  subsequent  part  of 
the  statute,  where  the  defendant  suffers  judgment  by  default,  Bole9  v. 
BoseweUy  5  T.  R.  538 ;  or  plaintiff  obtains  judgment  on  demurrer,  Wal- 
cot  y.  Gauldinffy  8  T.  R.  126.  Since  these  determinations,  some  of  the 
most  eminent  pleaders  have  thought  it  more  convenient,  in  cases  to  which 
the  statute  applies,  to  set  forth  Uie  condition  of  the  bond,  and  to  assign 
the  breaches  in  the  declaration,  than  in  any  subsequent  stage  of  the  pro- 
ceedings. This  practice,  as  it  seems,  was  founded  on  the  supposition,  that 
if  the  breaches  were  not  assigned  in  the  declaration,  and  the  defendant 
pleaded  non  eat  factum,  the  plaintiff  would  be  precluded  from  making  the 
suggestion  required  by  the  statute ;  but,  in  the  case  of  Etheraey  v.  Jtusk- 
wn,  8  T.  R.  255,  it  was  holden,  that  after  issue  joined  on  rum  C9t  factum, 

*  Collina  v.  ColltHt,  2  Burr.  820 ;  Waleot  v.  Goulding,  8  T.R.  126,  S.  P. 

t  WUUmghby  v.  Swinton,  6  East,  550. 

t  Wehhv.  Ireland,  6  EutfSU,      * 

§  Per  TIndal,  C.  J.,  delivering  judgment,  Smith  y.Bomd,  10  Bingb.  131. 
t    II  Moody  y.  Pheasant,  2  Bos.  &Pul.  446. 

IT  MiddUton  v.  Bryan,  3  M.  &  S.  155,  recognized  in  Smith  v.  Bond,  10  Bingb.  132. 

•*  Stair  V.  B.  qf  Murray,  2  B.  &  C.  82,  cited  by  Tindal,  C.  J.,  delivering  judgment 
in  Smith  V.  Bond,  ubi  tup, 

ft  Shaw  V.  MarqtUe  qf  Woreeeter,  6  Bingb.  385. 

it  Jmnee  v.  Thomae,  5  B.  &  Ad.  40. 
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only  such  damages  and  costs,  as  have  been  heretofore  usually  done 
in  such  cases,  but  also  damages  for  such  of  the  assigned  breaches  as 
the  plaintiff  shall  prove  to  have  been  broken ;  and  like  judgment 
shall  be  entered  on  such  verdict,  as  heretofore  hath  been  usually 
done  in  such  like  actions/^ 

If  judgment  shall  be  given  for  the  plaintifi^  on  demurrer,  or  by 
confession,  or  nihil  dicit  (51),  then  the  statute  directs,  ^^  That  Uie 


the  plaintiff  mighty  upon  summons  and  a  judge's  order,  amend  the  issne, 
and  proceed  according  to  the  directions  of  the  statute ;  for  per  Cur.,  it  is 
manuest  that  the  legislature  contemplated  cases  where  the  plaintiff  had 
not  originally  assigned  breaches  in  the  declaration,  which  the  statute 
enabled  him  to  supply  by  entering  a  suggestion  on  the  record,  even  after 
judgment,  and  therefore,  d  fortiori,  it  might  be  done  before.  The  case  of 
Ethertey  v.  Jackstmy  was  recognized  in  Homfray  v.  Bighy,  5  M.  &  8.  60, 
and  in  Webb  v.  JameB,  8  M.  &  W.  645 ;  in  the  former  of  whi<^  it  was 
holden,  that,  after  a  plea  of  non  ettfaetumy  and  that  the  bond  was  obtained 
by  fraud  and  covin,  where  breaches  are  not  assigned  in  the  declaration,  the 
plaintiff  may  suggest  them  in  making  up  the  issue.  See  further  on  this 
subject,  the  notes  of  Serjeant  Williams,  in  his  edition  of  Saunders,  vol.  i. 
p.  58,  n.  (1),  and  vol.  ii.  p.  187>  n.  (2).  Debt  on  the  usual  administration 
bond  against  the  surety.  Plea,  non  est  factum,  and  issue  by  plaintiff,  with 
a  8un;e8tion  of  several  breaches.  A  nide  to  show  cause  why  some  of  the 
breai^es  should  not  be  struck  out,  or  why  the  defendant  should  not  be 
allowed  to  suffer  judgment  by  default,  and  pay  one  shilling  damages  thereoii, 
was  refused :  Bay  ley,  B.,  observing,  that  in  this  case,  on  the  suggestion, 
the  jury  were  to  inquire  into  the  truth  of  the  breaches ;  and  that  he  was 
not  aware  of  any  case  where  a  party  had  suffered  judgment  by  default  on 
such  breaches ;  and  it  seemed  to  him  contrary  to  the  provisions  of  the 
statute  that  he  should  do  so.  Jrchbishop  of  Canterbury  v.  Robertmn, 
1  Cr.  &  M.  181  ;  3  Tyrw.  419,  n.  S.  d  Bayley,  B.,  added,  that  the 
present  was  not  the  defendant's  only  course ;  he  might  have  pl^ed  per- 
formance, and  suffered  judgment  by  default  in  answer  to  the  replication. 
Where  breaches  are  assigned  in  the  replication  under  this  statute,  the  jury 
may  assess  damages  without  a  special  venire.  Scott  v.  Staley,  4  Bin§^. 
N«  C.  724,  recognising  Quia  v.  King,  1  M.  &  W.  42. 

(51)  The  only  difficulty,  in  cases  where  a  party  obtains  a  judgment  on 
demurrer  or  by  default,  and  is  obliged  to  proceed  under  this  statute^ 
respects  the  costs  of  the  inquisition,  which  if  the  plaintiff  does  not  obtain, 
he  IS  in  a  worse  condition  than  he  would  have  been  before  the  statute.  To 
obviate  this  difficulty,  Mr.  Serjeant  Williams,  in  a  note  to  Gaimford  v. 
Griffith,  1  Saund.  58,  recommends,  that  the  judgment  should  be  suspended 
until  after  the  return  of  the  inquisition,  and  proposes  a  form  of  entry  for 
that  purpose ;  to  which  form.  Lord  Alvanley,  in  Hankin  v.  Broomhead, 
3  Bos.  &  Pul.  612,  said,  that  he  did  not  see  any  objection.  His  lordship^ 
however,  suggested  another  mode  of  proceeding,  that  is,  that  an  application 
should  be  made  to  the  court,  to  order  the  master  to  tax  the  costs  of  the 
inquisition,  and  then  to  add  them  to  the  sum  to  be  levied  under  the 
execution.     In  debt  on  bond  in  the  penal  sum  of  2,000/.,  conditioned  for 
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plaintiff  upon  the  roll  (62)  may  suggest  as  many  breaches  of  the 
covenants  and  agreements  as  he  ^all  think  fit,  upon  which  shall 
issue  a  writ  (53)  to  the  sheriff  of  that  county  where  the  action  shall 
be  brought,  to  summon  a  jury  to  appear  before  the  justice  or  jus- 
tices of  assize,  or  nisiprius^  of  that  county  (54),  to  inauire  of  the 
truth  of  every  one  of  those  breaches,  and  to  assess  the  damages 
that  the  plaintiff  shall  have  sustained  thereby ;  in  which  writ  it 
shall  be  commanded  to  the  said  justices,  that  they  shall  make  a 
return  (55)  thereof  to  the  court,  whence  the  same  shall  issue,  at 
the  time  in  such  writ  mentioned ;  and  in  case  the  defendant,  after 
such  judgment  entered,  and  before  any  execution  executed,  shall 
pay  into  court,  to  the  use  of  the  plaintiff,  his  executors  or  admi- 
nistrators, such  damages  so  to  be  assessed,  by  reason  of  all  or  any 
of  the  breaches  of  such  covenants,  together  with  costs  of  suit,  a 
stay  of  execution  of  the  said  judgment  shall  be  entered  upon  record ; 
or  if,  by  reason  of  any  execution  executed,  the  plaintiff,  or  his  per- 
sonal representative,  shall  be  fully  paid  or  satisfied  all  such  damages, 
with  costs  of  suit,  and  all  reasonable  charges  and  expenses,  for  exe- 
cuting the  said  execution,  the  body,  lands,  or  goods  of  the  defen- 
dant, shall  be  thereupon  forthwith  discharged  from  the  said  execu- 
tion, which  shall  likewise  be  entered  upon  record ;  but,  notwith- 
standing, in  each  case  such  judgment  shall  remain  as  a  further 
security  to  answer  to  the  plaintiff  and  his  personal  representative, 
such  damages  as  shall  be  sustained  for  further  breach  of  any  cove- 
nant in  the  said  indenture,  &c.  upon  which  the  plaintiff  may  have  a 


the  performance  of  covenants,  defendant  suffered  judgment  by  default ; 
whereupon  the  usual  common  law  judgment  in  debt  was  entered  for  the 
recovery  of  the  debt  and  damages ;  the  plaintiff  then  proceeded  to  suggest 
breaches,  upon  which  suggestion,  a  writ  of  inquiry  was  awarded  and 
executed,  and  damages  and  costs  assessed ;  after  which,  the  plaintiff  entered 
a  second  judgment  for  the  damages  assessed  under  the  writ  of  inquiry,  and 
further  cost^  adjudged  by  the  court,  and  then  entered  a  remUiUitr  as  to  the 
costs. .  A  writ  of  error  having  been  brought ;  it  was  holden,  that  the  seocmd 
judgment  could  not  stand;  and  thereupon  it  was  adjudged,  that  the  seocmd 
ludgment,  with  the  amerciament,  should  be  reversed,  and  that  the  former 
nt^^ment  should  remain  unimpeached.  Hankin  v.  Broomhead,  3  Bos*  ft 
Ful.  607. 

(52)  See  note  (50),  ante^  p.  605.  No  suggestion  is  necessary  on  a 
judgment  by  warrant  of  attorney.    Kumersley  v.  Jftftwn,  5  Taunt.  264. 

(53)  See  the  form  of  this  writ,  2  Wms.  Saunders,  187,  c. 

(54)  By  Stat.  3  &  4  Will.  IV.  c.  42,  s.  16,  the  writ  shall  be  ezeeuted 
before  the  sheriff,  unless  otherwise  ordered  by  the  court  where  action  is 
pending,  or  by  a  judge  of  one  of  the  superior  courts. 

(55^  See  the  form  of  postea  returned  by  justices  of  assize,  2  Wma. 
Saunoers,  187,  c. 
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scire  facias  (56),  upon  the  said  judgment  against  the  defendant,  or 
against  his  heir,  terre-tenant,  or  his  personal  representative  ;  sug- 
gesting other  breaches  of  the  said  covenants  or  agreements ;  and  to 
summon  him  or  them  respectively,  to  show  cause  why  execution 
shall  not  be  had  upon  the  said  judgment :  upon  which  there  shall 
be  the  like  proceeding,  as  was  in  the  action  of  debt  upon  the  said 
bond,  for  assessing  damages  upon  trial  of  issue  joined  upon  such 
breaches,  or  inquiry  thereof,  upon  a  writ  to  be  awarded  as  afore- 
said ;  and  upon  payment  or  satisfaction  as  aforesaid,  of  such  future 
damages,  costs,  and  charges,  all  further  proceedings  are  again  to  be 
stayed  ;  and  so  toties  quoties  ;  and  the  defendant,  his  body,  lands, 
or  goods,  shall  be  discharged  out  of  execution  as  aforesaid." 


VI.  Debt  on  Bond  of  Ancestor  against  Heir^  p.  608  ;  Pleadings^ 
p.  610;  Riens  per  Descent^  p.  610;  Riplicatumy  p.  610; 
Of  the  Liability  of  the  Heir  for  the  Value  of  the  Land 
alienated  under  11  Geo.  IV.  ^  1  WilL  IV,  c.  47,  s.  6,  p. 
612 ;  Of  the  Liability  of  Devisee  under  the  same  Statute, 
p.  613  ;  Judgment,  p.  615  ;  Execution^p,  615. 

Debt  will  lie  against  an  heir,  having  assets  by  descent,  in  fee 
simple,  on  the  obligation  of  his  ancestor,  wherein  the  heir  is 
expressly  bound  (57).  The  law  considers  the  bond  of  the  ancestor, 
wherein  the  heir  is  bound,  as  becoming,  upon  the  death  of  the  ancestor. 


(56)  See  form  of  this  writ  against  defendant,  Tidd*s  Pract.  Forms,  1st, 
ed.  p.  430.  If  the  plaintiff  proceeds  to  execution,  without  a  scire 
faciasy  the  court  will  set  aside  the  execution,  and  order  the  money  levied 
under  it  to  be  restored.  Willoughby  t.  Swinton,  6  East,  550.  In  cases 
within  this  statute,  although  new  breaches  take  place  within  a  year  after 
judgment  recovered,  yet  the  plaintiff  is  bound  to  sue  oat  a  scire  facias,  S,  C. 

(57)  "  The  executor  more  actually  represents  the  person  of  the  testator, 
than  the  heir  does  the  person  of  the  ancestor ;  for  if  a  man  binds  himself, 
his  executors  are  bound,  though  they  be  not  named ;  but  so  it  is  not  of  the 
heir"  1  Inst.  209,  a.  See  also  Barber  v.  Fox,  2  Saund.  136,  and  tmte^ 
p.  48,  S,  C,  **  In  an  action  against  the  heir-at-law  for  a  debt  of  his 
ancestor  upon  specialty,  the  ground  of  the  charge  is,  that  he  is  bound  as 
well  as  the  ancestor,  and  ther^ore  it  is  in  the  debet  and  detinet,  as  it  would 
have  been  against  the  ancestor ;  and  the  law  gives  him  liberty  to  discharge 
himself  by  pleading  nothing  by  descent,  or  but  so  much ;  which  plea,  if 
found  false,  he  is  charged  as  a  person  bound  for  the  whole  debt,  if  he  had 
but  one  acre ;  which  is  not  ttte  case  of  an  executor,  who  is  charged  only 
for  so  much  as  comes  to  his  hand,  notwithstanding  such  plea  found  false." 
Per  Lord  Hardwicke,  Ch.,  1  Ves.  212. 
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the  heir's  own  debt,  in  regpeci  of  the  assets^  which  the  heir  has  in  his 
own  right,  and  holds  him  liable  upon  such  bond,  to  the  value  of  the 
land  descended  (58).  Hence  the  action,  on  the  bond  of  the  ancestor, 
ought  to  be  brought  against  the  heir  in  the  debet  and  detinet  (59). 
But  if  it  be  brought  in  the  detinet  only  (p),  the  omission  of  the 
debet,  which  was  error  at  common  law,  will  be  cured  after  verdict, 
by  Stat.  16  &  17  Car.  II.  c.  8.  And  although  it  is  the  debt  of  the 
defendant  (9),  because  his  ancestor  has  bound  him,  yet  he  is  not 
liable  anv  further  than  to  the  value  of  the  land  descended ;  and  as 
soon  as  he  has  paid  his  ancestor's  debt,  to  the  value  of  the  land,  he 
is  entitled  to  hold  the  land  discharged.  Where  the  obligor  has 
heirs  and  lands  on  the  part  of  his  lather  and  on  the  part  of  his 
mother,  both  heirs  shall  be  equally  charged  (r).  The  possession  of 
a  tenant  for  years,  being  a  rightful  possession,  is  considered  in  law 
as  the  possession  of  the  heir,  and  therefore  gives  him  a  seisin  in 
fact.  A.  seised  of  land  in  fee  simple,  at  the  time  of  her  death,  in 
the  possession  of  a  tenant  from  year  to  year,  died,  leaving  B.  her 
heir-at-law.  No  rent  was  ever  paid  to  him,  it  being  supposed  that 
the  land  passed  to  a  devisee  under  the  will  of  A.  After  the  death 
of  B.,  his  son  and  heir  brought  ejectment  and  recovered  the  land. 
It  was  holden  (5),  that  B.  was  seised  in  fact  of  the  land  in  question, 
which  descended  from  him  to  his  son,  and  was  therefore  assets  in 
the  hands  of  the  son  and  heir,  liable  to  the  bond  debt  of  the  ancestor. 
If  the  defendant  is  only  collateral  heir  of  the  obligor,  the  declara- 
tion ought  to  charge  him  specially,  and  the  mesne  descents  ought 
to  be  stated.  In  debt  on  bond  against  the  defendant  (0>  as 
brother  and  heir  to  J.  S.,  the  defendant  pleaded  riens  per  descent 
from  his  brother.  A  special  verdict  was  found,  that  the  obligor 
was  seised  in  fee,  had  issue,  and  died  seised,  and  the  issue  died  with- 
out issue ;  whereupon  the  lands  descended  to  the  defendant  as  heir 
to  the  son  of  his  brother ;  it  was  holden,  that  the  issue  was  found 
against  the  plaintiff;  for  the  defendant  had  nothing  as  immediate 
heir  to  his  brother,  but  took  by  descent  from  the  son  of  his  brother; 
and  although  the  defendant  was  chargeable  as  heir  upon  this  bond, 
yet,  being  collateral  heir  only,  the  plaintiff  ought  to  have  declared 
specially.  But  this  rule,  as  to  stating  the  mesne  descents  in  the 
declaration,  applies  only  to  descents  from  persons  seised  in  fee  sim- 


(p)  Oomben  v.  Wattm,  1  Lev.  224.  («)  Buahhf  v.  Dixim,  3  B.  &  C.  298. 

'•  \i)  Bucklty  Y.  Nightimgdle,  Str.  665.  (/)  JenkM  v. ,  Cro.  Car.  151 ;  Bti 

(r)  11  Hen.  VII.  12,  b.  case,  Hetl.  134. 


(58)  The  debt  is  not  a  lien  upon  the  land  from  the  ancestor's  death, 
but  only  capable  of  being  made  so  by  the  suit  of  the  party. 

(59)  "  Because  the  inlieritance  of  the  ancestor,  which  creates  a  lien 
upon  the  heir,  is  possessed  by  the  htit  jure  propria,  and  not  alieno,  as  the 
personal  estate  is  oy  the  executor."     Gilb.  Debt,  B.  2,  c.  1. 

VOL.  I.  2  b 
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pie  in  possesBion ;  for  where  A.  being  aeised  in  fee(«),  bonnd  lum- 
self  and  his  heirs  in  a  bond,  and  having  two  sons,  B.  and  C,  limited 
the  estate  to  himself  for  life,  remainder  to  his  eldest  son  B.  in  tail, 
remainder  to  his  own  right  heirs,  and  died ;  whereupon  B.  became 
seised  in  tail,  with  remainder  in  fee  expectant,  and  afterwards  died, 
leaving  a  son  D.,  who  became  seised  in  like  manner,  and  afterwards, 
died  without  issae ;  upon  whose  death  the  premises  descended  to  C. 
in  fee,  the  estate  tail  being  then  extinct ;  an  action  having  been 
brought  on  the  bond  against  C,  as  son  and  heir  to  A.,  andriensper 
descent  from  A.  pleaded;  it  was  holden,  that  the  dedaration  charg- 
ing the  defendant  as  immediate  heir  of  A.,  and  not  mentioning  the 
mesne  descents,  was  proper  (60).  The  plaintiff  being  presumed  a 
stranger  to  the  defendant's  pedigree  (a;),  it  is  not  necessary  for  him 
to  state  in  the  declaration  how  the  defendant  is  heir. 

Creditors  by  specialty  should  be  careful  to  make  the  debtor  bind 
his  heir ;  as  tnereby  they  will  be  entitled  to  a  priority  in  the  distri- 
bution of  assets  by  courts  of  equity  under  the  stat,  3  &  4  W.  IV. 
c.  104,  making  freehold  and  copyhold  estates  assets.  See  this  stat. 
posty  tit.  '^  Executors,"  s.  VI.  in  fin.  See  also  the  9th  section  of 
Stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  47,  making  traders'  estates 
assets,  posty  p.  614,  to  which  a  similar  remark  applies. 

Of  the  PUadinge, — Riens  per  descent* — To  this  action  the  heir 
may  plead,  that  he  has  not,  nor  had  at  the  commencement  of  the 
suit,  any  lands  or  tenements,  by  hereditary  descent  from  the  ances- 
tor in  fee  simple  (y).  This  plea  is  usually  termed  a  plea  of  riensper 
descent 

Replication. — The  common  replication  to  the  preceding  plea  is 
that  the  defendant  had  assets  by  descent  in  fee  simple :  upon  which 
issue  is  usually  joined.  Upon  this  issue  (61)  the  plaintiff  must 
prove  assets  (z) ;  but  proof  of  assets  in  the  county  of  A.  will  sup- 
port an  allegation  of  assets  in  the  county  of  B. ;  for  assets  or  not,  is 
the  substance  of  the  issue,  and  the  place  is  named  only  for  confor- 
mity. Upon  this  issue  a  question  frequently  arises,  whether  the 
heir  takes  by  purchase  or  descent ;  with  respect  to  which  the  folr 


(if)  Kellow  y.Rowden,  Carth.  126 ;  per  (*)  DenKam  y.  Siephemom^  SaDL  355. 

Holt,  C.  J.,  and  two  justices,  Effre$,  J.,  (y)  Doctr.  pi.  181. 

dissenting.  (z)  Cases  cited  in  6  Rep.  47,  a. 


(60)  As  to  what  shall  be  assets  by  descent,  see  Serjeant  Williams's  note 
on  Jefi^erson  v.  Mortouy  2  Saund.  7.  To  the  cases  on  this  subject  there 
collected,  may  be  added  the  case  of  Doe  y.  Hutton,  3  Bos.  &  Pul.  643. 

(61)  Upon  this  issue  the  heir  may  give  in  evidence  a  bond,  acknow- 
ledged by  his  ancestor  to  the  king,  and  an  extent  thereon  agEonst  the  heir, 
[to  the  amount  of  the  assets  descended].  Per  Holt,  C.  J.,  Home  v.  Adder- 
ley  y  Ld.  Raym.  734,  5.  But  the  extent  only,  without  the  production  of  the 
bond,  or  examined  copy  thereof,  is  insufficient,  per  HoU^  C.  J.,  Sherwood 
y.  Adderley^  Ld.  Raym.  734. 
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l#wisg  rules  may  be  observed :  If  lands  are  devised  to  the  heir,  and 
tiie  devise  does  not  make  any  alteration,  either  in  the  tenure,  quality, 
or  limitation  of  the  estate ;  that  is,  if  the  devise  ocmveys  to  tne  heir 
the  same  estate  as  the  law  would  cast  on  him  by  descent,  then  the 
heir  takes  by  descent,  although  by  the  terms  of  the  devise  there  is 
dther  a  possibility  of  a  charge  (a),  or  an  actual  charge  or  incumr 
brance  on  the  lands  (6),  as  payment  of  debts  and  legacies,  and  the 
like  (62).  But  now,  by  stat.  3  &  4  Will.  IV,  c.  106,  s.  3,  when  any 
land  shall  have  been  devised  by  any  testator  who  shall  die  after  the 
Slst  day  of  December,  1833,  to  the  heir  or  to  the  person  who  shall 
be  the  heir  of  such  testator,  such  heir  shall  be  considered  to  have 
acquired  the  land  as  a  devisee,  and  not  by  descent ;  and  when  any 
land  shall  have  been  limited,  by  any  assurance  executed  after  the 
said  31st  day  of  December,  1833,  to  the  person  or  to  the  heir&of  the 
person  who  shall  thereby  have  conveyed  the  same  land,  such  person 
shall  be  considered  to  have  acquired  the  same  as  a  purchaser  by  vir- 
tue of  such  assurance,  and  shall  not  be  considered  to  be  entitled 
thereto  as  bis  former  estate  or  part  thereof.  See  this  statute,  past^ 
tit.  "  Ejectment."  For  the  replication  given  by  stat.  11  Geo.  IV. 
and  1  Will.  IV.  c.  47,  s.  7,  oeepostf  p.  612. 

The  language  of  the  plea  being,  that  the  defendant  had  not  any 
lands  by  descent,  at  the  time  of  the  original  writ  brought,  or  bill 
filed  against  him,  it  is  evident  that  the  defendant  cannot  avail  him- 
self of  an  alienation  penJin^  the  suit,  and  that  the  lands  so  aliened 
will  still  remain  charged  (c).  If  upon  issue  joined  on  the  plea  of 
riensper  descent  (cf),  the  plaintiff  prove  that  lands  came  to  the  de- 
fendant by  descent,  and  the  defenoEuit  give  in  evidence  a  conveyance 

(a)  Clerk  y.  Simth,  Salk.  241.  194,  8.  C. 

(b)  Allam  v.  Heber,  Str.  1270,  and  1  (c)  1  Inrt.  102,  a,  b. 

HL  R.  22;  Seijt.  HiU's  MSS.  toL  26,  p.  {d)  Oooeh'a  caM,  5  Rep.  60,  a. 

(62)  Charging  land  with  the  payment  of  an  annuity  or  rent,  will  not 
prevent  the  heir's  taking  by  descent^  per  HoU,  C.  J.,  in  Emerson  v.  Inch- 
bird,  Lord  Raym.  728.  In  Haynswortk  v.  Pretty,  Cro.  Eliz.  833 ;  Moor. 
644 ;  Vaughan,  271 ;  the  devise  was  to  the  eldest  son  in  fee,  upon  condi- 
tion of  his  paying  legacies  to  the  second  son  and  daughter ;  and  in  default 
of  his  so  doing,  then  to  such  second  son  and  daughter :  it  was  holden^ 
that  the  devise  over  had  not  the  effect  of  preventing  the  heir  taking  by  de- 
scent. So  where  the  devise  was  to  the  wife  for  life,  provided  she  did  not 
marry  ;  and  if  she  married,  to  the  son  in  fee ;  and  alter  her  death,  at  all 
events,  to  the  son  in  fee,  charged  however  with  an  annuity  to  the  daughter 
for  life  ;  and  after  the  death  of  the  wife  and  daughter,  the  testator  be- 
queathed 1,500/.  to  the  daughter's  children ;  and  if  no  diildren,  then  sub- 
ject to  her  appointment ;  and  in  case  of  no  appointment,  to  her  executors  ; 
and  in  default  of  his  paying  the  annuity  to  the  daughter,  or  the  legacy  to 
her  children,  then  he  devised  to  a  trustee :  it  was  holden,  that  the  execu- 
tory devise  over  did  not  alter  either  the  quantity  or  qualitv  of  the  estate  to 
the  heir,  and  conseauently  that  he  tooK  by  descent.  Chaplin  v.  Lerouse, 
5  M.  &  S.  14.  So  where  the  devise  was  to  the  heir  in  fee,  with  an  executory 
devise  in  case  he  did  not  attain  21 .    Doe  d.  Pratt  v.  Timins,  1  B.  &  A.  530. 

2r2 
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of  the  same  lands  by  himself  to  a  straiiffer,  before  action  bronght^, 
the  plaintiff  may,  to  encounter  this  evidence,  prove  that  the  ccm- 
veyance  was  fraudulent,  and  therefore  void  by  stat.  13  Eliz.  c.  5. 

Liahilittf  of  Heir  under  Stat.  11  Geo.  IV.  ^  1  WiU.  IV.  c.  47  (e). 
— At  the  common  Uw,  if  the  heir  had  made  a  ftondjS^f^  alienation  of 
the  lands  descended,  before  action  brought,  he  was  discharged  (/), 
and  he  might  have  pleaded  this  in  bar ;  consequently  there  was  not 
any  remedy  against  him  at  law ;  although  in  equity  (^)  he  was  re- 
sponsible for  the  value  of  the  land  aliened :  but  now,  by  stat.  11  Geo. 
IV.  &  1  Will.  IV.  c.  47,  s.  6  (63),  the  heir  is  rendered  liable  in  an 
action  of  debt  or  covenant,  to  the  value  of  the  land  aliened  before 
action  brought  or  process  sued  out  a^inst  him ;  and  such  execu- 
tion shall  be  taken  out  upon  any  ju<^ment  obtained  against  such 
heir  (A),  to  the  value  o/'the  said  land,  as  if  it  was  his  own  debt,  but 
not  beyond  (t):  and  land,  bond  fide  aliened  before  action  brought, 
is  ^ecially  exempted  from  such  execution. 

By  the  7th  section  of  the  same  statute  it  is  provided,  "  That  where 
debt  or  covenant  upon  a  specialty  is  brought  against  any  heir,  he  may 
plead  riens  per  descent  at  the  time  of  the  original  wnt  brought,  or 
bill  filed  against  him ;  and  the  plaintiff  may  reply  (64),  that  he  had 

(e)  Ezpluned  and  extended  by  stat.  (A)  Per  Ld.  MatclnfiM,  Ch.,  in  CWSe- 

2  &  3  Vict.  c.  60,  po$i^  p.  614.  man  v.  Wmch,  1  P.  Wms.  777. 

(/)  Termes  de  la  Ley,  ▼.  Assets.  (t)  Brown  ▼.  Shuker^  2  Cr.  &  J.  311 ; 

Q)  Per  CSomyiM,  B.,  in  Krew  v.  Ld.  1  Tyrw.  400. 
KUmtdn,  Ezch.  T.  5  &  6  Geo.  11.  MSS. 

(63)  This  clause,  and  the  7th,  with  the  exception  of  the  additional 
remedy  by  covenant,  is  almost  verbatim  the  same  with  the  5th  and  6th 
sections  of  3  &  4  Will,  and  Ma.  c.  14>  made  perpetual  by  6  &  7  Will.  III. 
c.  14,  but  now  repealed  by  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  47»  except 
as  to  persons  who  died  before  16th  Jnly,  1830. 

(64)  To  a  plea  oi  riens  per  descent,  the  plaintiff  replied,  that  the  obligor 
(father  of  the  defendant)  died  on  snch  a  day,  and  that  the  defendant,  after 
his  death,  and  before  the  action  brought,  had  lands  by  descent  from  his 
father  in  fee  simple,  UTide  querenti  de  debito  pradieto  satisfeeisse  potuH, 
and  concluded  with  a  verification.  Upon  demurrer,  it  was  objected,  that 
the  replication  was  HI,  because  the  plaintiff  had  put  the  value  of  the  lands 
in  issue  by  these  words,  unde,  ^e.  de  dehito  pr€Bdicto  satisfeeisse  potuii^ 
which  ought  to  have  been  omitted :  because  the  statute  is  express,  that 
after  issue  tried,  the  jury  shall  inquire  of  the  value :  so  that  it  is  matter  of 
inauest  only,  ex  officio,  and  not  to  be  the  point  of  the  issue ;  but  the  court 
held  the  replication  good ;  observing,  that  if  unde,  ^.  de  debito  prod. 
satisf  pot.  had  been  omitted,  it  might  have  been  a  good  cause  of  objec* 
tion ;  for  the  statute  does  not  require  any  alteration  of  the  form  of  the  usual 
replication,  except  only  as  to  the  time  concerning  the  assets  by  descent ; 
and  the  conclusion,  which  before  the  statute  was  to  the  country,  must  now 
be  with  an  averment,  in  order  to  give  the  defendant  an  opportunity  of 
answering  the  new  matter  alleged  in  the  replication.  Bedshiao  v.  Hester, 
Carth.  353.    Seethe  pleadings  in  this  case,  5  Mod.  119. 
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lands,  &c.  from  his  ancestor,  before  original  writ  brought,  or  bill 
filed ;  and  if,  upon  issue  joined  thereupon,  it  be  found  for  the  plain* 
tiff,  the  jury  (65)  shall  mquire  of  the  value  of  the  lands,  &c.  so 
descended ;  and  thereupon  judgment  shall  be  given,  and  execution 
awarded  as  aforesaid,  (that  is,  against  the  heir,  to  the  value  of  the 
land,  as  if  the  same  were  the  proper  debt  of  the  heir ;)  but  if  judg- 
ment be  given  against  such  heir,  by  confession  of  the  action  without 
confessing  assets  descended,  or  upon  demurrer,  or  nihil  dicit,  it 
shall  be  for  the  debt  and  damage,  without  any  writ  to  inquire  of  the 
lands,  &c.  so  descended."  The  heir  cannot  plead  assets  in  the 
hands  of  the  executors  (A) ;  for  it  is  at  the  election  of  the  obligee 
to  sue  either  the  heir,  or  the  executors.  A  plea  by  the  heir  (/), 
that  he  claims  to  retain  a  certain  sum  for  money  laid  out  in  repairs^ 
not  stating  them  to  be  necessary  repairs  of  the  tenements  descended, 
cannot  be  supported. 

^  Liability  of  Devisee  under  Statute. — Before  the  stat.  of  3  &  4 
Will.  &  Ma.  c.  14,  persons  who  had  bound  themselves  and  their 
heirs  by  bond,  or  other  specialties,  used  frequently  to  alienate  the 
lands  of  which  they  were  seised  in  fee  simple  by  devise,  for  the 
purpose  of  defrauding  their  creditors;  because,  at  common  law, 
such  lands,  in  the  hands  of  the  devisee  or  alienee,  were  not  liable 
to  the  specialty  creditor.  To  remedy  this  inconvenience,  several 
provisions  were  made  by  stat.  3  &  4  Will.  &  Ma.  c.  14,  made  per- 
petual by  stat.  6  &  7  Will.  III.  c.  14,  the  general  view  of  which 
was  to  prevent  such  creditors  from  being  defrauded  of  their  debts, 
and  to  put  the  devisee  on  the  same  footmg  with  the  heir  (m),  but 
as  this  statute  has  been  repealed,  except  as  to  persons  who  died 
before  the  16th  July,  1830,  by  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.47, 
it  will  be  sufficient  to  state  the  enactments  contained  in  the  last- 
mentioned  statute ;  by  which,  all  wills  (n),  and  testamentary  limita- 
tions, dispositions  or  appointments  already  made,  [that  is,  before 
16th  July,  1830,]  by  persons  now  in  being,  or  hereafter  to  be  made 
by  any  person  concerning  any  manors,  lands,  &c.,  or  any  rent,  &c. 
or  charge  out  of  the  same,  whereof  any  person  at  the  time  of  his 


{k)  10  Hen.  VII.  8,  b.,  per  Vanammr, 
J.  C.  D.,  and  Ct^t  case,  1  And.  7»  S. 
P.  adjudged. 

(0  Shetelwortk  v.  NevUie,  1  T.  R.454. 

(m)  See  remarks  of  Lord  Hardwicke  on 
this  stat.  in  Oalion  y.  Hancock,  2  Atk. 
432.  This  is  the  case  in  which  Lord  Hard' 
wUkCt  having  altered  his   opinion,  and 


stated  his  reasons,  made  the  following 
memorable  observation:  "These  are  the 
reasons  which  induced  me  to  alter  my  opi- 
nion,  and  I  am  not  ashamed  of  doing  it ; 
for  I  alwtt^t  thought  it  a  much  greater 
reproach  to  a  Judge  to  eontimte  in 
error  than  to  retract  U:*  2  Atk.  439. 
(»)  Sect.  2. 


(65)  In  Jefry  v.  Barrow,  10  Mod.  18,  Powis,  J.,  and  Eyre,  J.,  were 
of  opinion,  that  by  "the  jury,''  in  this  clause,  most  be  understood  the  jury 
that  tried  the  cause ;  and  consequently,  if  that  jury  omitted  to  inquire  ot 
the  value  of  the  lands,  such  omission  could  not  be  supplied  by  another 
jury.    Accord.  Brown  v.  Shuker,  1  Tyrw.  401. 
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decease  Bhall  be  seised  in  fee  simple,  in  possession,  reversion  or 
remainder,  or  have  power  to  dispose  of  the  same  by  wUl,  shall  be 
deemed  (only  as  against  such  person  and  his  heirs,  suoeessois, 
executors,  &c.  with  whom  the  perscm  making  such  will,  &c.  shall 
have  entered  into  any  bond,  cov^DUuat,  or  other  specialty  binding 
his  heirs,)  to  be  fraudulent  and.void«  And  every  such  creditor  (o) 
may  maintain  debt  or  covenant  (66),  upon  the  bonds,  covenants  and 
specialties,  against  the  heirs  and  devisees,  or  devisees  of  such  fizst- 
mentioned  devisees  jointly  (67),  and  such  devisees  shall  be  chaj^^ 
able  for  a  false  plea  in  the  same  manner  as  the  heir  is,  or  for  not 
confessing  the  lands  descended.  By  the  4th  section,  if  there  is  not 
any  heir  at  law,  the  creditor  may  bring  debt  or  covenant  against  the 
devisee  solely.  The  5th  section  contains  an  exception  in  favour  of 
luxutations,  or  appointments,  or  devises,  or  dispositions  made  for  the 
payment  of  debts  (jp),  or  portions  for  children,  other  than  the  heir 
at  law,  in  pursuance  of  any  marriage  contract,  bond  fide  mad^ 
before  marriage.  The  8th  section  provides,  "that  every  devisee 
made  liable  by  this  act,  shall  be  chargeable  in  the  same  manner  as 
the  heir,  by  force  of  this  act  (a),  notwithstanding  the  lands,  &c.  to 
him  devised,  shall  be  aliened  before  action  brought."  By  the  9th 
section,  traders'  estates  shall  be  assets  to  be  administered  in  courts 
of  equity,  provided  that  creditors  by  specialty  in  which  heirs  are 
bound,  shall  be  paid  before  creditors  by  simple  contract,  or  specialty 
in  which  heirs  are  not  bound.  The  11th  section  authorizes  courts 
of  equity,  in  cases  where  suits  have  been  instituted  for  the  payment 
of  debts,  to  compel  infant  heirs  and  devisees  to  convey  the  estates 
liable,  and  which  have  been  decreed  to  be  sold  for  the  satisfaction 
of  the  debts.  The  12th  section  contains  a  similar  enactment  with 
respect  to  persons  having  life  or  limited  interests ;  and  these  pro- 
visions are  by  stat.  2  &  3  Vict.  c.  60,  [17th  Aug.  1839,]  s.  1, 
extended,  so  as  to  authorize  courts  of  equity  to  direct  mortgages  as 
well  as  sales  to  be  made  of  the  estates  of  infiuit  heirs  and  devisees 
liable  to  the  debts. 

The  intention  of  the  statute  was  to  prevent  three  inconveniences : 
1,  that  the  creditor  should  not  be  defrauded  by  a  devise ;  or  2,  by 
alienation ;  3,  that  the  heir  should  not  be  charged  with  the  whole 
debt  by  his  false  plea ;  for,  at  the  common  law,  if,  on  issue  joined  on 
Hens  per  descent^  it  were  found,  that  the  heir  had  any  land,  however 

(o)  Sects.  (g)  See  sect.  6,  oii/e,  p.  612. 

(p )  See  Goit  Y.AtHnttm,  WDks,  521. 


(66)  This  is  new ;  for  under  the  stat.  of  Will.  &  Ma.  debt  only  could 
have  been  maintained.     Wilson  v.  Emtbley,  7  East,  128. 

(67)  See  the  form  of  declaration  in  debt  against  heir  and  devisae 
jointly,  under  the  stat.  of  Will.  &  Ma.  Clift.  Entr.  243,  pi.  19 ;  Lil.  Entr. 
145,  529,  530;  2  Rich.  C.  P.  241. 
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little,  per  descent  in  fee  simple,  he  was  chargeable  with  the  whole 
debt,  for  his  false  plea;  and  the  alteration  introduced  by  this  statute 
was  to  enable  the  creditor  to  recover,  after  the  alienation  of  the 
heir ;  but  then  he  is  to  take  proof  of  the  value  upon  himself,  and 
recover  no  more  of  his  debt  than  the  value  of  the  lands  amounted 
to.  By  the  common  law,  the  infant  heir  might  have  pleaded  his 
nonage,  and  prayed  that  the  parol  might  demur  (r).  Not  so  the 
infant  devisee  (s)  under  the  statute  of  Will.  &  Ma.,  and  now  by  the 
10th  section  of  the  last  act  {t)^  the  parol  shall  not  demur  by  or 
against  infants. 

Judgment. — If  the  heir  confesses  the  action,  and  declares  with 
certainty  the  assets  which  he  has  by  descent,  the  judgment  shall  be 
that  the  plaintiff  do  recover  his  debt  and  damages  (u),  to  be  levied 
of  the  assets  descended. 

If  the  heir  confesses  the  action  (or),  and  says  that  he  has  nothing 
by  descent  but  a  reversion,  after  the  death  of  A.  B.,  of  so  many 
acres  of  land,  situate,  &c.,  the  plaintiff  may  pray  a  special  judg- 
ment, that  he  recover  the  debt  and  damages  to  be  levied  of  the  said 
reversion,  qaaaido  accident  (y).  If  the  heir  pleads  riens  per 
descent  (2),  or  payment  by  a  co-obligor  (a),  and  it  is  found  against 
him,  the  judgment  shall  be  general ;  that  is,  to  recover  the  debt 
and  damages. 

Execution. — ^As  the  judgment  in  debt  against  an  heir,  upon  riens 
per  descent  pleaded  and  found  against  him  (b),  is  genersd,  so  is  the 
execution.  Thus  it  was  holden,  that  the  plaintiff  might  have  execu- 
tion, by  writ  of  elegit,  of  a  moiety  of  all  the  lands  of  the  heir ;  as 
well  of  those  which  the  heir  has  by  purchase,  as  of  those  which  he 
hath  by  descent  (68). 

If  the  heir  suffers  judgment  to  go  by  default,  and  does  not  show 
with  certainty  the  assets  descended,  the  judgment  shall  be  general, 
and  the  execution  may  be  awarded  against  the  heir  as  for  his  own 
debt,  by  capicLS  ad  satisfaciendum  against  his  person  (c),  or  /!.  fa. 
against  his  goods  and  chattels  (cf).     If  judgment  is  given  against 

(r)  Gilb.  H.  C.  B.  56.  pL  8 ;  Sty.  287,  288,  8.  C. 

(«)  Pioiket  T.  Beeby,  4  East,  485.  (a)  Brmdlin  ▼.  MUianJtt  Cvth.  93. 

(0  11  Geo.  IV.  &  1  Wm.  IV.  c.  47.  (b)  21  Edw.  III.  9,  b.  pL  28 ;  Hinder. 

(«)  Dmy  ▼.  Pepy»t  Plowd.  438,  reoog-  Lfon,  2  Leon.  11. 

nized  by  Holt,  C.  J.,  in  SmUk  y.  Angel,  (e)  Barker  ▼.  Borne,  Moore,  522,  and 

7  Mod.  44.  Cro.  Eliz.  692;  Drewiniar^i  com,  Plowd. 

(jp)  Dy.  373,  b.  440,  b.  S.  P. 

(y)  Per  Holt,  C.  J.,  Garth.  129.  (d)  Poxon  ▼.  Smart,  C.  B.  Hil.  4  Geo. 

(jr)  21  Edw.  UI.  9,  b.  pi.  28  {  Doctr.  II.  MSS. 
pL  181 1  Allen  y.  Holden,  2  BoL  Abr.  71 

(68)  It  seems,  however,  that  the  plaintiff  is  not  compelled  to  sue  an 
eleffit  in  this  case,  but  he  may  suggest  that  the  defendant  has  certain 
landsy  (describing  them,)  by  descent,  and  pray  execution  against  such 
lands ;  for  possibTy  the  heir  may  not  have  any  other  than  those  which  he 
has  by  descent.     2  Rol.  Abr.  71.  pi.  3. 
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the  heir  upon  demurrer  (69),  the  body  of  the  heir  may  be  taken  in 
execution  (e). 


y  II.  Debt  on  Judgment ^  and  New  Rule  as  to  the  Plea  of      i 
Judgment  recovered  in  another  Court, 

Debt  lies  upon  a  judgment,  within  or  after  the  year  after  the 
recovery  (/).  An  action  of  debt  may  be  maintained  in  the  Court 
of  King's  Bench  or  Common  Pleas,  upon  a  judgment  recovered  in 
one  of  the  courts  of  the  city  of  London  by  special  custom ;  although 
the  original  action  could  not  have  been  brought  in  the  superior 
courts  (^).  Debt  lies  on  a  judgment  for  damages  in  a  real  action ; 
for,  by  the  judgment,  the  damages  are  reduced  to  personalty;  as  for 
damages  recovered  in  an  action  of  waste  (A).  So  on  a  judgment  in 
scire  facias  on  a  recognizance  (t)-  Debt  also  lies  upon  a  judgment 
in  an  inferior  court ;  but  the  declaration  must  allege,  that  the  cause 
of  action  in  the  original  suit  arose  within  the  jurisdiction  of  the 
inferior  court  (k) ;  it  is  not  enough  to  allege,  that  the  plaintiff 
recovered  his  damages  within  that  jurisdiction.  Debt  on  judgment 
lies  only  where  the  judgment  remains  unsatisfied  (Q.  Hence,  wherq 
the  defendant  had  been  taken  in  execution  on  a  judgment,  and 
afterwards  was  discharged  out  of  custody,  with  the  consent  of  the 
plaintiff,  upon  entering  into  an  agreement  to  pay  the  debt  by  instal- 
ments, part  whereof  tne  defendant  had  accordingly  paid,  but  had 
failed  in  payment  of  the  remaining  part ;  it  was  holden,  that  the 
plaintiff  could  not  maintain  an  action  upon  the  judgment.  An 
action  of  debt  on  a  judgment,  being  founded  on  the  consequent 
duty,  cannot  be  differed  in  principle  from  the  ordinary  case  of  an 
action  of  debt  against  one  of  several  joint  contractors ;  to  which  an 
objection  cannot  be  taken  on  the  ground  of  variance,  but  only,  if  at 
all,  by  way  of  plea  in  abatement  (m).     The  venue  in  this  action 

(e)  Grenundth  v.  Braekhole,  cited  in         (Q  Loteiep9'»  case,  2  Leon.  14. 
Plowd.  440,  b.  (k)  Mead  v.  Pope.  1  Cr.  M.  &  R.  302 

(/)  43  Edw.  III.  2,  b.  4  Tyrw.  403,  8.  C. 

(})  Mason  v.  NieholU,   1   RoU.  Abr.  (/)  Vigere  v.  Aldriek,  4   Borr.  2482, 

600-1,  45.  recognized  in  Ja^uee  ▼.  WUky,  1  T.  R. 

(h)  43  Edw.  III.  2.     Bat  see  st«t.  3  &  557. 
4  Will.  IV.  c.  27,  s.  36.  (ai)  Coeke  ▼.  Brewer,  11  M.  &  W.  51. 


(69)  And  so,  if  the  heir  is  condemned  on  any  plea  whatsoever,  or  by 
default,  or  without  plea  for  any  cause,  the  practice  is  for  the  plaintiff  to 
have  execution  of  the  body  of  the  heir,  or  his  foods,  or  elegit  of  his  lands, 
unless  he  confesses  the  debt,  and  shows  the  certaintv  of  the  lands 
descended.  Per  Plowd.,  in  Davye  v.  Pepys,  Plowd.  440,  b.  It  was  said 
by  Holty  C.  J.,  delivering  the  judgment  of  the  court,  in  Smith  v.  JngdL^ 
Ld.  Bavm.  783,  that  the  foregoing  resolution  in  Plowden  had  been  always 
held  to  oe  law. 
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must  be  laid  in  the  county  where  the  judgment  was  given,  and  not 
in  the  county  where  the  original  cause  of  action  arose  (n).  The 
defendant  cannot  plead  nil  debet  (o).  If  there  be  not  any  such 
record  as  the  plaintiff  has  declared  on,  the  defendant  must  plead  nul 
tiel  record  ;  which  issue  is  tried  by  producing  the  record  itself,  if  it 
be  a  record  of  that  court  where  tne  action  is  brought ;  but  by  new 
rule,  H.  T.  4  Will.  IV.,  R.  G.  8(p),  where  a  defendant  shall 
plead  a  plea  of  judgment  recovered  m  another  court,  he  shall  in 
the  margin  of  such  plea  state  the  date  of  such  judgment ;  and  if 
such  ju&ment  shall  be  in  a  court  of  record,  the  number  of  the 
roll  on  which  such  proceedings  are  entered,  if  any ;  and  in  default 
of  his  so  doing,  the  plaintiff  shaU  be  at  liberty  to  sign  judgment  as 
for  want  of  a  plea ;  and  in  case  the  same  be  falsely  stated  by  the 
defendant,  the  plaintiff,  on  producing  a  certificate  from  the  proper 
officer  or  person  having  the  custody  of  the  records  or  proceedings  of 
the  court  where  such  judgment  is  alleged  to  have  been  recovered, 
that  there  is  no  such  record  or  entry  ofa  judgment  as  therein  stated, 
shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea,  by  leave  of 
the  court  or  a  judge.  A  plea  of  nul  tiel  record  (9),  pleaded  to  an 
action  of  debt  on  an  Irish  judgment  recovered,  must  conclude  to  the 
country ;  for  it  is  onlv  provable  by  an  examined  copy  on  oath,  the 
veracity  of  which  is  only  triable  by  a  jury.  A  writ  of  error  pending 
on  the  judgment  may  be  pleaded  in  abatement  (r),  but  not  in  bar(«). 
If  the  defendant  bring  a  writ  of  error,  and  the  plaintiff  bring  another 
action  on  the  judgment  and  recover,  he  cannot  sue  out  execution  on 
the  second  judgment,  until  the  writ  of  error  be  determined  (0-  The 
more  regular,  as  well  as  the  least  expensive,  mode  by  which  a 
plaintiff  may  reap  the  benefit  of  his  judgment,  is  by  writ  of  execu- 
tion ;  hence  the  proceeding  by  action  of  debt,  being  considered  as 
a  vexatious  and  oppressive  mode  of  enforcing  the  judgment,  is 
discountenanced  by  the  courts  in  Westminster  Hall;  and  by  statute 
43  Geo.  III.  c.  46,  s.  4,  (Lord  EUenborough's  Act,)  "the  plaintiff 
in  such  action  shall  not  recover  costs,  unless  the  court  in  wnich  the 
action  is  brought,  or  some  judge  of  the  same  court,  shall  otherwise 
order." 

(»)  Hob.  196.  411. 

(0)  GUb.  Debt,  and  new  rules.  (r)  Aby  v.  Bujcion,  Carth.  1. 

(p)  See Brokeruhir  y,Monger,  9  M.  &  It)  Rogert  v. Mayhoe,  Carth.  1. 

W.  111.  (0  Tatwell  v.  Stmie,  4   Buir.   2454 

{q)  CoiUnt  y.  Ld.  Matkew,  5  East,  ^73 ;  Benwell  v.  Black,  3  T.  R.  643. 
but  see  Harris  v.  Saundert,  4  B.  &  C. 
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VIII.  Debt  for  Rent  Arrear,  p.  618;  Stat.  4  Oeo.  11.  c.  28, 
against  Tenants  holding  over  after  Notice  from  Landlord^ 
p.  619 ;  Stat.  11  Geo.  II.  c.  19,  against  Tenants  holding 
over  after  Notice  given  by  themselves^  p.  622  ;  Deelaratiem^ 
p.  622 ;  Debt  for  Use  and  Occupation^  p.  624 ;  Pleadings^ 
p.  625  ;  Eviction^  p.  625  ;  Nilhabuit  in  tenementis^  p.  627; 
Statute  of  Limitations^  p.  628. 

If  a  lease  be  of  lands  or  tenements  for  years  (u),  or  at  will  (x),  r^xt- 
dering  rent,  debt  lies  for  the  recovery  of  rent  arrear,  by  the  common 
law.  So  if  a  leaae  be  for  life(^),  after  the  estate  of  freehold  deter- 
mined, debt  lies  for  the  arrears,  by  the  common  law :  and  now,  by 
Stat.  8  Ann.  c.  14,  s.  4,  though  a  lease  for  life  be  continuing,  any 
person  having  rent  due  on  such  lease  may  bring  debt  for  the  same, 
m  the  same  manner  as  if  due  upon  a  lease  for  years.  But  debt  does 
not  lie  {z)  at  the  common  law,  nor  by  stat.  8  Ann.  c.  14,  for  tiie 
arrears  of  an  annuity  or  yearly  rent  devised,  payable  out  of  lands 
to  A.  during  the  life  of  B.,  to  whom  the  lands  are  devised  for  life, 
B.  paying  the  same  thereout,  so  long  as  the  estate  of  freehold  con- 
tinues. At  conunon  law,  if  a  person  seised  of  rent-service,  rent- 
charge,  rent-eeck,  or  fee-£Eurm  in  fee-simple  died  (a),  and  there  was 
rent  arrear,  neither  his  heir  nor  executor  could  maintain  an  action 
of  debt  for  such  rent :  the  heir  was  not  competent  to  sue,  because 
he  was  a  stranser  to  the  personal  contracts  of  his  ancestor ;  and  the 
executor  was  mcompetent ;  inasmuch  as  he  did  not  represent  his 
testator  as  to  any  contracts  relating  to  the  freehold  and  inheritance. 
To  obviate  this  inconveni^ce,  it  was  enacted  by  stat.  32  Hen.  VIII. 
c.  37,  s.  1,  that  an  executor  or  administrator  of  anv  person  seised  of 
rent-service,  rent-charge,  or  rent-seek,  or  of  a  fee-iarm  rent,  in  fee, 
in  tail,  or  for  life,  might  maintain  debt  against  the  person  who  ought 
to  pay  the  same,  and  his  personal  representative  (70).  At  the 
common  law,  the  devisee  (ft),  or  assignee  (c)  of  rent  reserved  on  a 
lease  for  years  might  maintain  debt  for  the  rent,  in  cases  where  the 
tenant  had  attorned ;  for  that  transferred  the  privity  of  contract. 
By  the  stat.  4  Ann.  c.  16,  s.  9,  attornment  is  no  longer  necessary  (cQ. 
As  to  stat.  32  Hen.  VIII.  c.  37,  and  what  persons  are  within  this 
statute,  see  post^  under  tit.  ''  Distress,^^  s.  I V . 


{u\  lit.  8.58.  (b)  Ard9  ▼.  Watkkn,  Gro.  Eliz.  637, 

la)  Id.  B.  72.  651 ;  dted  per  Cwr.  in  BniM  ▼.  Waimm^ 

hf)  1  RolL  Abr.  596,  pi.  11.  5  M.  &  W.  266. 

{*)  Webb  ▼.  Jiffgs,  4  M.   &  S.  113  ;  (e)  Robim  v.  Cos,  1  Lev.  22. 

Kdfy  ▼.  Oubbe,  3  BrocL  &  B.  130.  (d)  See  Alkn  v.  Bfjan,  5  B.  &  C.  512. 

(a)  1  Inst.  162,  a. 


(70)  The  action  is  local,  and  must  be  brought  where  the  land  lies. 
Bull.  N.  P.  177 ;  but  under  stat.  3  &  4  Will.  IV.  c.  42,  s.  22,  may  be 
tried  in  any  county. 
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The  action  must  be  brought  agamst  the  persons  who  took  the 
profits  when  the  rent  became  in  arrear  («),  or  against  their  executors 
or  administrators.  If  A.  make  a  lease  for  life  (/),  or  a  gift  in  tail, 
reserving  a  rent,  that  is  a  rentnaervice  within  this  statute.  The 
act  is  remedial  (^),  and  extends  to  the  executors  of  all  tenants  for 
Ufe.  If  lessee  for  years  assign  over  the  term,  reserving  a  rent,  he 
may  maintain  debt  for  such  rent  arrear,  although  he  has  not  any 
reversion  (A).  By  stat.  4  Geo.  II.  c.  28,  s.  1,  ^^  If  tenants  for  life, 
lives,  or  years  (71),  or  other  persons  coming  into  possession  of  any 
lands,  &c.  under  or  by  collusion  with  such  tenants,  shall  wilfully  (72) 
hold  over  after  the  determination  of  their  term  (73),  and  aiter 
demand  made  (74),  and  notice  in  writing  given,  for  delivering 

(«)  1  Inst.  162,  b.  (a)  Hooi  ▼.  BeU,  Lord  Baym.  172. 

(/)  lb,  (k)  Niweomb  y.  Harvey,  Garth.  161. 


(71)  ''  I  am  aware  that  a  tenant  for  half  a  vear,  or  a  smaller  portion  of 
a  year^  niay^  for  some  purposes,  be  considered  and  denominated  a  tenant 
for  years.  But  this  is  a  penal  statute,  and  to  be  construed  strictlv.  I 
cannot,  therefore,  include  a  tenant  /rom  week  to  week  in  the  descnption 
of  tenants  for  life,  lives,  or  years  :  and  I  do  not  remember  any  instance  of 
a  tenant  for  a  less  time  than  a  year  being  held  within  the  statute.*'  Per 
Lord  EUenborouffh,  C.  J.,  Lloyd  v.  Rogbee,  2  Oampb.  453.  "  The  sta- 
tute is  penal,  and  is  to  be  construed  strictly."  Per  Parke,  B.,  in  BohimoH 
V.  Learoyd,  7  M.  &  W.  54. 

(72)  A  tenant  who  holds  over,  under  a  fair  claim  of  right,  will  not  be 
considered  as  wilfully  holding  over  within  the  meaning  of  this  statute ; 
though  it  may  be  decided  eventually,  that  he  had  no  right.  Wrighi  v. 
Smithy  5  £sp.  N.  P.  C.  203. 

(73)  Where  the  demise  is  for  a  certain  time,  e.  g,  for  one  year  and  no 
longer,  a  notice  to  quit  is  not  necessary  at  the  end  of  the  year  to  put  an 
end  to  the  tenancy.     8  East,  361. 

(74)  In  Wilkmson  v.  C<dley,  5  Burr.  2694,  the  court,  considering  this 
as  a  remedial  law  in  favour  of  landlords,  the  penalty  beins;  eiven  to  the 
party  grieved,  held,  that  a  notice  to  quit  in  writing  induaed  a  demand; 
On  the  authority  of  this  case  it  was  holden*,  by  three  judges,  that  where 
a  woman,  tenant  from  year  to  year,  had  received  a  written  notice  to  quit, 
and  before  the  expiration  of  the  year  married,  it  was  not  necessary  for  the 
landlord  to  make  a  demand  on  the  husband,  in  order  to  entitle  him  to 
maintain  an  action  against  the  husband,  on  this  statute,  for  wilfully  hold- 

nover.  Change,  J.,  differed  from  the  other  judges,  conceiving,  that 
emand  ought  to  be  made,  upon  the  party  against  whom  a  penal  action 
is  brought.  N.  In  a  case  of  this  kind  the  husband  may  be  sued  alone,  and 
it  is  not  necessary  to  join  the  wife  for  conformity,  the  husband  beinff 
in  possession  of  the  estate  at  the  time  when  possession  is  to  be  deliverea, 
ana  consequently  the  offence  being  committed  by  him ;  for  the  offence, 
which  consists  in  not  complying  with  the  demand  to  deliver  possession  at 

*  Lake  y.  Smiik,  1  Bot.  &  Pnl.  N.  R.  174. 
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the  possession  thereof  (75),  by  their  landlord  or  lessors,  or  persons 
entitled  to  the  reversion  or  remainder  of  such  lands,  &c.  or  their 
agents  (76) ;  such  persons  so  holding  over  shall,  for  the  time  thqr 
smdl  so  hold  over,  pay  to  the  persons  kept  out  of  possession,  theur 
executors,  administrators,  or  assigns,  at  the  rate  of  double  the 
yearly  value  of  the  lands,  tenements  and  hereditaments  so  detained, 
for  so  long  time  as  the  same  are  detained,  to  be  recovered  by  action 
of  debt,  whereunto  the  defendant  shall  be  obliged  to  give  special 
bail,  against  the  recovery  of  which  penalty  there  shall  not  be  any 
relief  in  equity.^  To  ascertam  the  amount  which  the  tenant  holding 
over  is  to  pay  under  this  statute,  the  value  of  the  soil  itself,  and 
every  thing  which,  by  having  been  attached  to  it,  becomes  part  of 
the  soil,  must  be  estimated ;  and  that  value  is  what  an  occupier 
would  give,  and  the  landlord  would  otherwise  have  received,  for  the 
use  of  the  freehold  and  every  thing  connected  with  it,  during  the 
time  that  the  possession  is  withheld ;  but  where  the  plaintifl^  b^g 
the  owner  of  a  wooUen-mill  and  steam-engine,  let  to  the  defendant 
a  room  in  the  mill,  together  with  a  supply  of  power  fix)m  the  steam- 
engine,  by  means  of  a  revolving  shaft  in  the  room ;  it  was  holden  (t), 
in  an  action  for  double  value  under  this  statute,  that  in  estimating 
such  double  value,  the  value  of  the  power  supplied  could  not  be  in- 
cluded. One  tenant  in  common  may  maintain  an  action  on  this 
statute  (A),  without  his  companion,  for  double  the  yearly  value  of 
his  moiety.  An  action  on  this  statute  may  be  brought  after  a  re- 
covery in  ejectment.  The  defendant  (/),  after  having  held  of  the 
plaintiff  a  farm  for  fourteen  years,  received  a  regular  notice  to  quit 
on  the  12th  of  May,  1806,  and  the  possession  was  then  demanded 
of  him  ;  but  he  refused  to  deliver  it  up,  and  held  over  till  the  7th 
of  February,  1807 ;  whereupon  the  plaintiff  brought  his  ejectment 
against  the  defendant  and  recovered  possession ;  and  afterwards 

(0  Robinton  v.  Learoyd,  7  M.  &  W.  (k)  Cuitinff  v. Derby,  2  BLViep.  1077. 

48.  (/)  SouUby  y.  Nenng,  9  Eist^  ZIO. 


the  time  when  it  ought  to  be  complied  with,  is  not  complete  until  the  day 
for  delivering  possession  arrives.  The  demand  need  not  be  made  either  on 
or  before  the  expiration  of  the  term,  but  may  be  made  afterwards  ;  e.  y. 
six  weeks  afterwards,  the  landlord  not  having  in  the  mean  time  done  any 
act  to  recognize  the  defendant  as  continuing  to  be  his  tenant :  but  the 
landlord  will  be  entitled  to  double  the  yearly  value  only  from  the  time  of 
giving  notice  to  quit  and  making  demand.     Cobb  v.  Stokes,  8  East,  358. 

(75)  Notwithstanding  the  order  in  which  the  words  stand  in  this  statute, 
from  which  it  should  seem  that  the  notice  ought  to  be  given  after  the  de- 
termination of  the  term,  yet  the  notice  may  be  given  before  the  expiration 
of  the  term.     Cutting  v.  Derby,  2  Bl.  R.  1075. 

(76)  A  receiver  appointed  under  an  order  of  the  Court  of  Chancery,  is 
an  agent  within  the  meaning  of  this  statute.  Wilkinson  v.  CoUey,  5  Burr. 
2694,  recognized  in  Poole  v.  Warren,  8  A.  &  £.  582. 
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broQffht  this  action  of  debt  upon  the  stat.  4  Geo.  11.  c.  28,  for 
double  the  yearly  value  of  the  premises,  in  the  interval  between  the 
expiration  of  the  notice  to  quit,  (which  was  the  day  of  the  demise 
in  the  ejectment,)  and  the  time  of  recovering  the  possession  under 
the  ejectment.  The  declaration  was  in  the  usual  form,  alleging  the 
demise  to  and  holding  by  the  defendant :  the  demand  of  possession 
and  notice  in  writing  to  deliver  up  the  premises  at  the  end  of  the 
term,  on  the  12th  of  May,  1806:  the  subsequent  refusal  of  the 
defendant,  and  his  wilfully  holding  over  for  three  quarters  of  a  year 
after  the  12th  of  May ;  and  the  annual  value  of  the  premises.  It 
was  objected,  on  the  part  of  the  defendant,  that  the  plaintiff  having 
before  recovered  the  premises  by  the  ejectment,  and  thereby  treated 
the  defendant  as  a  trespasser^  the  action  of  debt  upon  the  statute, 
in  which,  as  it  was  said,  the  defendant  was  proceeded  against  as 
tenanty  could  not  be  maintained ;  but,  per  Lora  Ellenborough^  C.  J., 
there  is  no  incongruity  in  the  landlord's  bringing  this  action  for 
the  double  value  after  a  recovery  in  ejectment.  The  legislature 
considered,  that,  in  many  cases,  the  single  value  might  not  be  a 
compensation  to  the  landlord  for  having  been  kept  out  of  possession 
by  the  misconduct  of  the  tenant,  and  therefore  they  gave  him  double 
the  value.  It  has  no  reference  to  any  antecedent  remedy  which 
the  landlord  had  to  recover  possession  by  ejectment,  but  is  cumula- 
tive. The  two  actions  are  brought  diverso  intuitu  ;  the  ejectment 
is  in  order  to  get  possession  of  tne  premises  wrongfully  withheld ; 
the  action  of  debt  for  the  double  value  is  in  order  to  indemnify  the 
landlord  for  the  wrong.     The  other  judges  concurred  with  the  G.  J. 

In  the  following  case  the  plaintiff  declared  in  the  first  count  for 
double  the  yearly  value  (m)  ;  and  in  the  second,  for  use  and  occupa- 
tion. The  defendant  pleaded  as  to  the  demand  in  the  first  count, 
and  as  to  parcel  of  the  demand  in  the  second  count,  nil  debet ;  and 
as  to  the  residue,  (being  the  amount  of  the  single  rent,)  the  defen- 
dant pleaded  a  tender,  and  paid  the  money  into  court,  which  the 
plaintiff  took  out  of  court,  but  proceeded  to  trial.  It  was  con- 
tended, on  the  part  of  the  defenaant,  that  there  should  be  a  non- 
suit, because  the  plea  of  tender  of  rent  covered  the  whole  period, 
for  which  the  double  value  was  claimed  in  the  first  count ;  and  the 
acceptance  of  the  tender,  which  adopted  the  terms  and  chai*acter 
of  it,  must  be  taken  to  be  an  admission  by  the  landlord,  that  the 
defendant  held  the  premises  mentioned  in  the  second  count,  as 
tenant  to  him  during  the  whole  period,  for  which  the  rent  was 
claimed,  and  that  he  received  the  tender,  as  of  rent  for  the  same 
premises ;  and  consequently  it  operated  as  a  waiver  of  the  penalty. 
But  the  court  held,  that  plaintiff  was  not  estopped  from  taking  the 
money  as  part  of  the  larger  sum  claimed,  and  that  goine  on  with 
the  suit  snowed  that  he  did  not  mean  to  take  it  in  satisfaction  of 
the  lesser  sum. 

(m)  Ryal^.meh,  10  Etst,  48. 
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Stat  11  Geo.  II.  c.  19,  $.  18.— By  stat.  11  Geo.  XL  c.  19,  s.  18, 
**  If  any  tenant  (77)  shall  give  notice  (78)  of  his  intention  to  quit  the 
premiaes  holden  by  him,  at  a  time  mentioned  in  such  notice  (79), 
and  shall  not  deliver  up  the  possession  thereof  accordingly,  then 
such  tenant,  his  executors,  or  administrators,  shall,  thenceforward, 
pay  to  the  landlord  double  the  rent  which  he  should  otherwise  have 
paid,  to  be  levied  (80),  sued  for,  and  recovered,  at  the  same  times 
and  in  the  same  manner  as  the  single  rent  could  ;  and  such  double 
rent  shall  continue  to  be  paid  during  all  the  time  such  tenant  shall 
continue  in  possession'' (81).  A  tenant,  who,  after  having  given 
notice  to  qmt,  holds  over  for  a  year  and  then  pays  double  r»it, 
according  to  the  foregoing  statute,  may(9i)  quit  at  the  end  of  sudi 
year  without  giving  a  fresh  notice.  N.  By  stat.  3  &  4  Will.  IV. 
c.  42,  s.  3,  ^^  All  actions  for  penalties,  damages,  or  sums  of  money, 
given  to  the  party  grieved,  by  any  statute  now  in  force,  or  hereafter 
to  be  in  force,  shaUbe  commenced  and  sued  one  year  after  the  end 
of  this  present  session,  or  within  two  years  after  the  cause  of  sudi 
actions  or  suits.^^  The  4th  section  contains  the  usual  provision  in 
favour  of  infants,  femes  covert,  non  compotes  mentis,  and  persons 
beyond  sea,  and  provides  also  for  the  absence  of  defendant  beyond 


See  further  provisions  of  the  legislature  for  enabling  landlords 
more  speedily  to  recover  possession  of  lands  and  tenements  unlaw- 
fully held  over  by  tenants,  in  stat.  1  Qeo.  IV.  c.  87,  and  which  is 
not  to  be  construed  to  prejudice  or  affect  any  right  of  action  or 
remedv  which  landlords  already  possessed,  sect.  7.  This  statute 
extends  to  Ireland,  sect.  8. 

Declaration, — Debt  for  rent,  by  the  lessor  against  the  lessee, 
may  be  brought  either  where  the  land  lies,  or  the  deed  was  made(o) ; 

(»)  Booth  y.  MarfartoHO,  1  B.  ft  Ad.  (o)  PtOtmrmm  v.  Seoti,  Str.  776. 
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{77)  A  tenant  for  a  year  under  a  parol  demise  is  a  tenant  within  this 
sUtute.     TmmiM  v.  BcwUwn,  3  Burr.  1603. 

(78)  It  is  not  necessary  that  this  notice  should  be  in  writing.     TimmmB 
V.  BcieUmm,  3  Burr.  1603. 

(79)  There  must  be  some  fixed  time  mentioned.      A  notice  that  th 
tenant  will  quit  as  soon  as  he  can  possibly  get  another  situation  wQI  not 
enable  the  landlord  to  recover  under  this  statute,  although  he  can  prove 
that  the  tenant  had  got  another  situation.      Farranee  v.  EUdngtmi^  2 
Campb.  591. 

(80)  That  is,  by  distress. — ^N.  This  remedy  was  pursued  in  Timmng  v. 
Bowluon. 

(81)  It  seems,  that  there  would  be  an  incongruity  in  applying  the 
remedy  g^ven  by  this  statute  for  double  rent  after  the  remedy  by  eject- 
ment, which  treats  the  person  in  possession  as  a  trespasser.     Per  Lo 
EUenhormtgh,  C.  J.,  9  East,  314. 
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but  debt  by  the  grantee  of  the  reTersion  against  lessee  (p),  or  by 
lessor  against  the  assignee  of  the  term  (9),  or  by  nuntee  of  the 
reversion  against  assignee  of  the  term  (r),  is  maintainable  on  pri- 
vity of  estate  only,  consecmently  is  local,  and  must  be  brought  in 
that  county  where  the  lands  are.  If  the  venue  is  laid  in  the  wrong 
county,  advantage  may  be  taken  of  it  on  demurrer  («).     It  is  a 

Seneral  rule,  that,  wherever  an  action  is  founded  on  a  deed,  the 
eed  must  be  declared  upon.  But  the  action  of  debt,  for  rent 
arrear,  forms  an  exception  to  this  rule ;  for  in  this  case  it  is  not 
necessary  to  declare  upon  the  deed  (t).  Debt  against  an  executor 
for  rent  incurred  during  the  life  of  the  testator,  must  be  in  the 
detinet  only  («).  But  for  the  rent  incurred  after  the  death  of  the 
lessee,  the  action  may  be  brought  either  in  the  debet  and  deti- 
net (x),  or  in  the  detinet  only  (y) ;  for  the  lessor  has  his  elec- 
tion (82).  Debt  by  {z)  or  against  (a)  an  executor  or  administrator, 
for  rent  arrear,  partly  in  time  of  testator  or  intestate,  and  partlj^ 
in  time  of  executor  or  administrator,  is  well  brought  in  the  deti- 
net only.  If,  in  such  case,  the  plaintiff  in  the  same  declaration 
charge  the  defendant  in  the  detinet  for  the  rent  arrear  in  time  of 
testator  or  intestate  (&),  and  in  the  debet  and  detinet  for  the  rent 
arrear  in  his  own  time,  the  declaration  will  be  bad  on  demurrer ; 
because  several  judgments  would  be  required.  It  seems,  therefore, 
that  if  the  lessor,  in  such  case,  will  not  waive  his  right  of  demanding 
satisfaction  out  of  the  estate  of  the  defendant,  he  must  bring  two 
actions.  Detinet  for  rent  against  an  executor  of  lessee  is  tran- 
sitory (c) ;  because  it  is  for  arrears  in  the  testator's  time ;  but  when 
it  is  in  the  debet  and  detinet  for  rent  accrued  in  the  executor's 
time,  it  must  be  where  the  land  lies  (d);  for  in  this  case  the  exe- 
cutor is  charged  as  assignee  on  the  privity  of  estate,  and  not  on  the 
privity  of  contract.      If  A.  demises  land  by  indenture  to  B.  for 

i rears  («),  yielding  rent,  and  B.  dies,  making  C.  his  executor,  the 
essor  may  have  debt  against  the  executor  for  the  rent  reserved,  and 
arrear  after  the  death  of  the  lessee,  although  the  executor  never 


(p)  Bord  y.  Cudmore,  Gro.  Car.  183; 
lyakeam*  ▼.  CZM^rooAt,  W.  Jonet,  43 ; 
I%rai$  ▼.  Comwail,  1  l^lls.  165. 

{q)  Per  Clir.  in  Pattenon  ▼.  Seoti,  Str. 
776. 

[r)  See  Bffr*«r  V.  DofiMT,  Carth.  183. 


(4\  2  Ley.  80|  1  WIb,  165. 


Adm.  per  Cur.  in  Aiiy  ▼.  ParUkf  1 
B08.  &  PnL  N.  R.  109. 


rtf^  1  Rol.  Abr.  603,  (S.)  pi.  9. 


meh  y.  P^rank,  Cio.  Jac.  238 ;   1 


BnlBtr.  22,  8.  C.t  MmmU  y.  Cbex^t  Gro. 
Jac  549. 

(y)  lloyalim  y.  CbrAjfn^  Aleyn,  42. 

{mS  An</Ay.JVoc^MI^Gro.Car.  225. 

(a)  Aylm»r  y.  Hyd/t^  M.  13  Geo.  IL  B. 
K.  diss. 

[b)  Stdier  y.  ObdMdfS  Lev.  74. 
ej  Gilb.  Deb^  B.  2,  e.  2. 
[d)  G»rM«/ y.  ZiMe#,  2  Ley.  80. 
{9)  Agreed  by  tbree  jostioeB  in  Howm 

y.  WeMer,  Yely.  103. 


(82)  The  only  inconvenience  of  suing  in  the  detinet,  is  to  the  plaintiff 
himself,  who  waives  his  right  to  demand  satisfaction  out  of  the  estate  of 
the  defendant,  and  contents  himself  with  what  the  testator's  estate  wiD 
afford.    Aleyn,  43. 
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entered  nor  agreed ;  for  the  executor  represents  the  person  of  the 
testator,  and  the  testator  by  the  indenture  was  estopped  and  con- 
cluded during  the  term  to  pay  the  rent  upon  his  own  contract;  and, 
therefore,  aluiough  the  rent  is  higher  than  the  profit  of  the  land, 

et  the  executor  cannot  waive  the  land,  but,  notwithstanding  that, 

c  shall  be  charged  with  the  rent  (83). 

Debt  far  Use  and  Occupation. — In  the  case  of  a  demise,  not  by 
deed,  the  action  of  debt  for  use  and  occupation  has  been  substituted 
for  the  ancient  method  of  declaring  in  debt  for  rent.  This  action 
lies  at  common  law,  and  is  not  defeated  by  proof  of  a  demise  (not 
under  seal)  reserving  a  certain  rent  (/). 

The  reader  should  be  reminded,  that  by  stat.  7  &  8  Vict.  c.  76, 
(which  took  effect  from  the  31st  of  December,  1844,)  s.  4,  it  is 
enacted,  that  ^^  no  lease  in  writing  of  any  freehold,  copyhold,  or 
leasehold  land,  or  surrender  in  writing  of  any  freehold  or  leasehold 
land,  shall  be  valid  as  a  lease  or  surrender  unless  the  same  shall  be 
made  by  deed :  but  any  agreement  in  writing  to  let  or  to  surrender 
any  such  land,  shall  be  valid  and  take  effect  as  an  agreement  to 
execute  a  lease  or  surrender ;  and  the  person  who  shaul  be  in  the 

f>osses8ion  of  the  land  in  pursuance  of  any  agreement  to  let,  may, 
rom  payment  of  rent  or  other  circumstances,  be  construed  to  be  a 
tenant  from  year  to  year.^ 

The  first  case  in  which  it  was  determined,  that  an  action  of  debt 
might  be  maintained  for  use  and  occupation,  was  the  case  of  Stroud 
V.  itogersy  H.  32  Geo.  III.  C.  B.,  reported  shortly  in  a  note  to  a 
similar  determination  in  the  Court  of  King^s  Bench,  in  Wilkins  v. 
Wingate,  M.  35  Geo.  III.  B.  R. ;  6  T.  R.  62.  The  generality  of 
the  form  of  declaring,  permitted  in  the  action  for  use  and  occupa- 
tion, renders  it  very  convenient;  for  it  has  been  holden,  that  a 
declaration  in  debt,  not  setting  forth  any  demise  of  the  premises(^), 
nor  for  what  term,  or  what  rent  they  were  demised,  nor  how  long 
the  defendant  had  occupied  them,  nor  when  the  sum  claimed  to  be 
due  for  the  use  and  occupation  became  due,  nor  for  what  space  of 

(/)  Qibwn  V,  Kirk,  1  Q.  B.  850 ;  1  6.  Le  Blame,  J.,  in  JHii^  y.  Proier,  G  Bist, 
&  D.  252.  354. 

(g)  Stroud  y.  Bugert,  ntp,,  and  cited  by 


(83)  See  also  Helier  v.  Casehert,  1  Lev.  127,  where  Wyndham,  J.,  said, 
that  an  executor  cannot  waive  a  term,  so  as  not  to  be  charged  for  the  rent, 
if  he  has  assets  :  for  he  is  bound  to  perform  all  the  contracts  of  the  lessor, 
if  he  has  assets,  be  the  rent  above  the  value  of  the  land  or  not ;  which  was 
not  denied.  And  Kelynge,  J.,  said,  that  he  could  not  so  waive  it,  but  that 
he  should  be  charged  in  the  detinet,  on  which  the  assets  would  come  into 

Question.  And  if  he  continues  the  possession,  he  shall  be  charged  in  the 
ebet  and  detinet  in  respect  of  the  reception  of  the  profits,  whether  he  has 
assets  or  not :  to  which  Twysden,  J.,  agreed.  See  also  Billmghurst  v. 
Speerman^  Salk.  297,  to  the  same  effect. 
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time,  is  sufficient  to  enable  the  plaintiff  to  recover  for  use  and 
occupation.  So  where  the  declaration  omitted  the  place  where  the 
premises  were  situated  (A),  it  was  holden  ^ood  on  special  demurrer, 
there  not  being  any  locality  in  the  action.  The  inconvenience 
resultmg  to  the  deiendant  from  this  general  form  of  declaring,  is 
remedied  by  permitting  the  defendant  to  call  on  the  plaintiff  for  the 
particulars  of  his  demand.    See  ante,  p.  71. 

Pleadings, — In  debt  for  rent,  upon  a  demise  of  land,  if  the  rent 
be  reserved  by  deed  indented,  the  defendant  may  plead  non  est 
factum  (i) ;  if  without  deed,  non  dimisit^  or  nothing  in  arrear,  or 
that  the  defendant  never  entered.  The  plea  of  nil  debet  shall  not 
be  allowed  in  any  action ;  R.  G.  H.  T.  4  Will.  IV.  In  debt  for 
rent,  against  the  lessee  (i),  or  his  personal  representative  (Z),  an 
assignment  before  the  rent  became  due,  cannot  be  pleaded  in  bar  of 
the  action ;  for  the  privity  of  contract  remains  notwithstanding  the 
assignment :  but  an  assignment  and  an  acceptance  on  the  part  of 
the  lessor  oftJie  assignee  as  his  tenant  may  be  pleaded  in  bar  either 
by  the  lessee  (nt),  or  his  personal  representative  (n)  ;  because  the 
lessor's  acceptance  of  the  assignee,  as  his  tenant,  destroys  the  privity 
of  contract.  Upon  this  principle  it  was  holden,  that  debt  would 
not  lie  on  the  reddendum  against  the  lessee  (o)  for  rent  accruing 
after  his  bankruptcy,  when  he  had  ceased  to  occupy  the  premises, 
and  the  assignee  was  in  possession  under  the  commissioners  assign- 
ment, the  lessor  s  assent  to  such  assignment  being  virtually  in  the 
statute  authorizing  the  assignment,  and  being  equivalent  to  an 
express  assent  (84). 

Eviction, — In  debt,  as  in  other  remedies  for  rent  arrear,  an  evic- 
tion may  be  pleaded  in  bar,  for  that  occasions  a  suspension  of  the 
rent ;  but  care  must  be  tidcen  that  an  eviction,  or  such  facts  as 
amount  in  law  to  an  eviction,  be  stated  in  the  plea  ;  for,  if  a  mere 
trespass  (^),  or  an  illegal  ouster  (^)  only,  be  stated,  the  plea  will  be 
insufficient.  See  post,  tit.  "  Replevin.''  If  the  land  be  evicted,  or 
the  lease  determine  before  the  legal  time  of  payment,  no  rent  shall 
be  paid  (r)  ;  because  there  shall  never  be  any  apportionment  in 
respect  of  part  of  the  time,  as  there  shall  be  in  respect  of  part  of 

(A)  King  ▼.  Froi^rt  6  East,  348.    See  (»)  Marrow  v.  TurpUi^  Cro.  EUz.  715 1 

also  Bgler  y.  Manden,  5  Taunt.  25,  and  Moor.  600,  pi.  829,  8,  C. 
Dcpjet  Y.  Edwardi,  3  M.  &  S.  380.  (o)  fVadham  v.  Marhwe,  8  East,  314,  n. 

0  Gab.  C.  B.  61,  3rd  edit.  (p)  Reynoldi  t.  Buckle,  Hob.  326; 

>)  Walief'9  case,  3  Rep.  22,  a.  Hunt  y.  Cbpe,  Cowp.  242. 

tX)  Metier  y.  Caeebertt  1  Ley.  127.  (q)  Voehell  y.  Dancaitell,  Moor.  891. 

[m)  Manh  y.  Braeet  Cro.  Jac.  334.  (r)  Clun'e  case,  10  Rep.  128,  a. 


(84)  Bat  assumpsit  lies  against  a  lessee,  from  year  to  year,  upon  his 
agreement  to  pay  rent  during  the  tenancy,  notwithstanding  his  bankraptcy, 
and  the  occupation  of  his  assignees  dunng  part  of  the  time  for  which  the 
rent  accraed.  Boot  v.  Wilson,  8  East,  3 11  >  and  post,  "  Use  and  Occupation.*' 
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the  land  (85).  Hence,  at  common  law,  if  tenant  for  life  made  m 
lease  for  years,  rendering  rent  at  Easter,  and  the  lessee  occupied  for 
three  quarters  of  a  year,  and  in  the  last  quarter  before  Easter  the 
tenant  for  life  died  ;  in  this  case  there  was  not  any  apportionment 
of  rent  for  the  three  quarters  of  a  year  (86).  But  now  by  statute 
11  Geo.  II.  c.  19,  8.  15,  ^^  Where  tenant  for  life  dies  before  or  on 
the  day  on  which  rent  is  reserved  or  made  payable,  upon  any  lease 
of  lands,  &c.,  which  determines  on  the  death  of  such  tenant  for  life, 
his  personal  representative  may,  in  an  action  on  the  case,  recover 
from  the  under-tenant  of  such  lands,  &c.,  if  the  tenant  for  life  die  oa 
the  day  on  which  the  same  was  made  payable,  the  whole,  or  if  before 
such  a  day,  then  a  portion  of  such  rent,  according  to  the  time  the 
tenant  for  life  lived,  of  the  last  year,  or  quarter  of  a  year,  or  other 
time  in  which  the  said  rent  was  growing  due,  making  all  just  allow* 
ances,  or  a  proportional  part  ^  («). 

To  remove  doubts  which  had  been  entertained  upon  the  constrao- 
tion  of  the  foregoing  provision,  it  was  enacted  and  declared  by  stat.  4 
&  5  Will.  IV.  c.  22,  s.  1,  [27th  June,  1834,]  that  rents  leservedand 
made  payable  on  any  lease  of  lands,  &o.  which  have  been  and  shall  be 
made,  and  which  leases  determined  or  shall  determine  on  ihe  death  of 
the  person  making  the  same  (although  such  person  was  not  strictly 
tenant  for  life  thereof),  or  on  the  death  of  the  life  for  which  sam 
person  was  entitled  to  such  hereditaments,  shall,  so  for  as  respects 
the  rents  reserved  by  such  lease,  and  the  recoveiy  of  a  proportion 
thereof  by  the  person  granting  the  same,  his  executors,  or  admini- 
strators (as  the  case  may  be,)  be  considered  as  within  the  for^^oing 
provision.  And  by  sect.  2,  from  and  after  the  passing  of  this  act, 
*'  All  rents-service  reserved  on  any  lease  by  a  tenant  in  fee,  or  for 
an^  life  interest,  or  by  any  lease  granted  under  any  power  (and 
wluch  leases  shall  have  been  granted  after  the  passing  of  this  act), 
and  all  rents-charge  and  other  rents,  annuities,  pensions,  dividends, 
moduses,  compositions,  and  all  other  payments  of  eveiy  description, 
in  O.  B.  and  I.,  made  payable,  or  coming  due  at  fixed  periods  und^ 
any  instrument  that  shall  be  executed  after  the  passing  of  this  act, 
or  (being  a  will  or  testamentaiy  instrument,)  that  shafi  come  into 
operation  after  the  passing  of  this  act,  shall  be  apportioned  in  such 

(«)  See  Boikenyd  v.  WwMef^  S  Tynr.  522. 


(85)  '^  Where  our  books  speak  of  an  apportionment  in  case  where  the 
lessor  enters  upon  the  lessee,  in  part,  they  are  to  be  understood  where  tiie 
lessor  enters  lawfidly,  as  upon  a  surrender,  forfeiture,  or  such  like,  where 
the  rent  is  lawfully  extinct  m  part.**     1  Inst.  148,  b. 

(86)  *^  If  there  be  lawfol  eviction  from  part  by  an  elder  titles  it  is  dear 
that  the  rent  is  apportioned  only,  and  not  suspended.'*  Per  Parke,  B^ 
delivering  the  juc^gment  of  the  court  in  NetUe  v.  Maekeneie,  5  Tvrw. 
1125 ;  iS.  C.  will  be  found  in  2  Cr.  M.  &  R.  84. 
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maimer,  that  on  the  death  of  any  p^son  interested  inanysuchrentsi 
annuities,  &c.,  or  in  the  estate^  fund,  office,  or  benefice,  from  or  in 
req)ect  of  which  the  same  shall  be  issuing  or  derived,  or  on  the 
determination,  by  any  other  means  whatsoever  of  the  interest  of  any 
such  person,  he  and  his  executors,  administrators,  or  assigns,  shau 
be  entitled  to  a  proportion  of  such  rents,  annuities,  &c.,  and  other 
payments,  according  to  the  time  which  shall  have  elapsed  from  the 
commencement  or  last  period  of  payment  thereof  respectively  (as 
the  case  may  be) ;  including  the  day  of  the  death  of  such  person, 
or  of  the  determination  of  his  interest,  all  just  allowances  and  de- 
ductions in  respect  of  charffes  on  such  rents,  &c.,  and  other  pay- 
ments being  niade;  and  that  every  such  person,  his  executors, 
administrators,  and  assigns,  shall  have  the  same  remedies  at  law  and 
in  equity  for  recovering  such  apportioned  parts,  when  the  entire 

Krtion,  of  which  such  apportioned  parts  shall  form  part,  shall 
come  payable,  and  not  before,  as  ne  would  have  had  for  reco- 
vering such  entire  rents,  annuities,  &c.,  if  entitled  thereto,  but  so 
that  persons  liable  to  pay  rents  reserved  by  any  lease,  and  the 
lands,  &c.y  comprised  therein,  shall  not  be  resorted  to  for  such  ap- 
portioned parts  ^ecifically,  but  the  entire  rents  of  which  such  por- 
tions shall  form  a  part  shall  be  received  and  recovered  by  the 
persons,  who  if  this  act  had  not  passed  would  have  been  entitled  to 
such  entire  rents ;  and  such  portions  shall  be  recoverable  from  such 
persons  by  the  parties  entitled  to  the  same  under  this  act,  in  any 
action  or  suit  at  law  or  in  equity ;  provided  (t),  that  these  provisions 
shall  not  apply  to  any  case,  in  whidb  it  shall  be  expressly  stipulated, 
that  no  apportionment  shall  take  place,  or  to  annual  sums  made 
payable  in  policies  of  assurance  of  any  description.'^  This  statute 
IS  very  obs<mrely  worded ;  but  in  a  late  case  (u).  Lord  Cottenkam^ 
Ch.,  held,  that  the  statute  does  not  apply  to  rents,  payable  by 
tenants  finom  year  to  year,  which  have  not  been  reservea  by  an  in- 
strument in  writing  ;  and  in  a  still  more  recent  case  (or),  the  V .  C. 
Wigram  held,  that  the  death  of  the  person  interested  in  the  rent  or 
other  payment — the  event  on  which  the  apportionment  is  to  take 
place — ^must  be  understood  as  a  death  occasioning  the  determina- 
tion of  the  interest ;  and  therefore  that  the  act  does  not  apply  to 
any  cases  except  those  in  which  the  interest  of  the  party  entitled  to 
the  rents,  annuities,  or  other  periodical  payments,  determines  by 
death  or  some  other  means,  so  that  there  is  no  apportionment  of 
rent  as  between  the  heir  and  personal  representative  of  a  tenant 
in  fee. 

Nil  habuit  in  ienementig, — If  the  plaintiff  declares  upon  an  tn- 
denture  of  lease,  the  defendant  cannot  plead  nil  habtdt  in  tenemenr 
tis  (y),  or  non  dimisii  ;  because  the  defendant,  by  the  execution  of 
the  counterpart  of  the  indenture,  is  estopped  from  controverting 

(0  Sect.  3.  (#)  Broumt  r.JmifOi,  3  Hare,  178. 

(«)  Jm  nMarkbp,  4  M.  &  Cr.  484.  (y)  GUb.  Debt.  B.  3*  c.  3. 
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either  the  power  of  the  plaintiff  to  demise  or  the  actual  demise ; 
but  otherwise  it  is,  where  the  demise  is  by  deed  poll  {z\  or  by  parol. 
In  debt  for  rent  reserved  upon  a  lease  oy  indenture  (a),  if  the  de- 
fendant pleads  nil  habuit  in  tenementis^  the  plaintiff  need  not  reply 
the  estoppel,  but  may  demur ;  because  the  declaration  being  on  tte 
indenture,  the  estoppel  appears  on  the  record.  If  to  debt  on  a 
demise  without  deed,  the  defendant  pleads  nil  habuit  in  tenemeniisy 
the  plaintiff  ought  in  his  replication  to  show  specially  what  estate 
he  had  in  the  premises  (ft).  But  if,  instead  of  doine  this,  he  replies, 
^'  that  he  had  a  good  and  sufficient  title  ^  and  issue  is  joined  thereon 
and  found  for  the  plaintiff,  the  defect  in  the  replication  will  be  aided 
by  the  verdict.  Nil  habuit  in  tenementis  (c)  cannot  be  pleaded  in 
debt  for  use  and  occupation. 

Statute  of  Limitations. — By  stat.  21  Jac.  I.  c.  16,  s.  3,  actions 
of  debt  for  arrearages  of  rent  shall  be  commenced  and  sued  within 
six  years  next  after  the  cause  of  such  actions.  This  statute  is  con- 
fined to  actions  for  arrears  of  rent  (d),  upon  a  demise  without  deed, 
and  does  not  extend  to  cases  of  rent  reserved  by  specialty.  But  by 
Stat.  3  &  4  WiU.  IV.  c.  42,  s.  3,  [14th  Aug.  1833,]  "  Afl  actions 
of  debt  for  rent  upon  an  indenture  of  demise  shall  be  commenced 
and  sued  within  ten  years  after  the  end  of  this  present  session,  or 
within  twenty  years  after  the  cause  of  such  actions  or  suits,  but  not 
after.''  See  3  &  4  Will.  IV.  c.  27,  s.  42,  and  Paget  v.  Foley,  2 
Bingh.  N.  C.  679,  and  the  other  cases  referred  to,  ante^  p.  538. 

Debt  for  Escape. — For  the  statutes  and  cases  relating  to  the 
action  of  debt  for  escape,  the  reader  is  referred  to  the  former 
editions  of  this  work ;   but  now  by  stat.  5  &  6  Vict.  c.  98,  s.  31, 

ilOth  Aug.  1842,]  if  any  debtor  in  execution  shall  escape  out  of 
effal  custody  after  the  passing  of  this  act,  the  sheriff,  baili£^  or 
other  person,  having  the  custody  of  such  debtor,  shall  be  liable  only 
to  an  action  upon  the  case  for  damages  sustained  by  the  person  or 
persons  at  whose  suit  such  debtor  was  taken  or  imprisoned,  and 
shall  not  be  liable  to  any  action  of  debt  in  consequence  of  such 
escape. 


IX.    Of  the  Statutes^  and  General  Rules^  relative  to  Actions 

founded  on  Penal  Statutes. 

Of  the  Time  within  which  Actions  on  Penal  Statutes  must  be 
brought — By  stat.  31  EUz.  c.  6,  s.  5,  "  All  actions  brought  for  any 
forfeiture  upon  a  penal  statute,  whereby  the  forfeiture  is  limited  to 
the  king  only^  shall  be  brought  withm  two  years  next  after  the 

(jr)  Per  Cur.,  LewU  v.  WiUii,  1  Wils.  (*)  GUI  v.  Qltun,  YeW.  227. 

314.  (c)  CurtiM  t.  Spitty,  1  Bingh.  N.  C.  15. 

(a)  Heaih  ▼.  Vermedin,  3  Ley.  146 ;  (d)  Fretwum  ▼.  Stacy,  Hutt.  109. 
Kwmp  T.  Ooodal,  Salk.  277. 
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offence  committed.  And  all  actions  brought  for  any  forfeiture  upon 
a  penal  statute,  (except  the  statute  of  tillage,)  the  benefit  whereof 
is  limited  to  the  king  and  the  prosecutor y  shall  be  brought  within 
one  year  after  the  oifence  committed ;  and,  in  default  thereof,  the 
same  shall  be  brought  for  the  king,  at  any  time  within  two  years 
after  that  year  ended.  And  if  any  action  snail  be  brought  after  the  * 
time  before  limited,  the  same  shidl  be  void.  Provided  (e),  that 
where  a  shorter  time  is  limited  by  any  penal  statute,  the  action  shall 
be  brought  within  that  time." 

This  statute  extends  (/)  to  all  actions  brought  upon  penal 
statutes,  whereby  the  forfeiture  is  limited  to  the  king,  or  to  the 
king  and  the  party,  whether  made  before  or  since  the  statute,  2dly, 
If  any  offence  prohibited  by  any  penal  statute  be  also  an  offence  at 
common  law,  the  prosecution  of  it  as  an  offence  at  common  law  is 
not  restrained  by  this  statute.  3dly,  The  defendant  may  take 
advantage  of  this  statute  on  the  general  issue,  and  need  not  plead 
it.  In  actions  brought  on  penal  statutes,  it  is  incumbent  on  the 
plaintiff  to  show  that  the  action  was  commenced  within  the  limited 
time. 

By  Stat.  21  Jac  I.  c.  4,  s.  1,  ^'  All  offences  against  any  penal 
statute,  for  which  any  common  informer  may  ground  a  popular 
action,  bill,  plaint,  suit,  or  information,  before  justices  of  assize, 
justices  of  nisiprius  or  gaol  delivery,  justices  of  oyer  and  terminer^ 
or  justices  of  peace  in  their  genend  or  quarter  sessions,  shall  be 
commenced,  sued,  prosecuted,  tried,  recovered,  and  determined  by 
way  of  action,  plamt,  bill,  information,  or  indictment,  before  the 
justices  of  assize,  &c.  of  every  countv,  city,  &c.  having  power  to 
determine  the  same,  wherein  such  offences  shall  be  committed,  in 
any  of  the  courts,  &c.  aforesaid  respectively ;  and  the  like  process 
shall  be  as  in  actions  of  trespass  vi  et  armis  at  common  law ;  and 
all  informations,  actions,  bills,  plaints,  and  suits,  commenced,  sued, 
&c.  by  the  attorney-general,  or  other  officer,  or  common  informer, 
in  any  of  the  king^s  courts  at  Westminster,  for  any  of  the  said 
offences,  penalties,  or  forfeitures,  shall  be  void."  And  by  sect.  2, 
*^  The  offence  shall  be  alleged  to  have  been  committed  in  the  county 
where  such  offence  was  in  truth  committed ;  and  if,  on  the  genenu 
issue,  the  plaintiff  or  informer  shall  not  prove  the  ofience,  and  that 
the  same  was  committed  in  the  county  in  which  it  is  laid^  the  defen- 
dant shall  be  found  not  guilty."  By  the  3rd  section  it  is  enacted, 
*^  That  no  officer  in  any  court  of  record  shall  receive,  file,  or  enter 
of  record  any  information,  bill,  &c.  grounded  upon  a  penal  statute, 
until  the  informer  has  first  taken  an  oath,  which  shall  be  entered 
of  record,  before  some  of  the  judges  of  the  court,  that  the  offence 
was  not  committed  in  any  otner  county  than  where,  by  the  said 
information,  bill,  &c.  the  same  is  supposed  to  have  been  committed, 
and  that  he  believes  in  conscience,  that  the  offence  was  committed 

W  Sect.  6.  (/)  Tidd'f  Pnc.  16. 
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within  a  year  before  the  information  or  suit,  within  the  aame 
county/'  By  the  4th  section,  defendants  are  permitted  to  plead  the 
general  issue,  not  guilty,  and  give  the  special  matter  in  evidence. 
By  the  5th  section,  several  statutes  now  obsolete,  e.  g,  the  statute 
against  Popish  recusants,  and  actions  for  maintenance,  &c.  are 
exempted  from  the  operation  .of  this  act.  With  re^ct  to  this 
statute,  it  is  to  be  observed ;  Ist,  That  it  does  not  extend  to  subse- 
quent penal  laws  (g)  ;  consequently,  in  an  acti<Hi  fonnded  on  stat. 
12  Ann.  c.  16,  agamst  usury,  it  is  not  necessary  that  there  should 
be  an  affidavit  that  the  ofifence  was  committed  in  the  county  where, 
and  within  a  year  before,  the  action  was  brought  (A).  Sndly, 
Wherever,  by  an^  act  in  force  at  the  time  when  this  statute  passed, 
the  informer  might  have  sued  by  action,  bill,  plaint,  suit,  or 
information,  in  the  inferior  courts,  as  well  as  in  the  courts  at  West- 
minster, he  is  now  confined  to  sue  in  the  former ;  but  as  the  statute 
does  not  give  any  new  jurisdiction  to  the  inferior  courts  (£),  the 
party  may  still  sue  in  the  courts  at  Westminster  for  all  peualtiee, 
which  could  not,  before  the  passing  of  that  statute,  have  been 
recovered  in  the  inferior  courts.  Hence,  an  informer  may  bring  an 
action  of  debt  in  the  courts  at  Westminster(A),  on  the  stat.  1  Jac.  I. 
c.  22,  s.  14,  for  the  recovery  of  the  penalties  for  selling  leather, 
which  has  not  been  searched  and  sealed ;  because  this  statute  (/) 
gives  no  jurisdiction  to  the  inferior  courts  to  distribute  the  penal- 
ties,  but  only  to  inquire  of  the  premises ;  which  inquiry  means  in 
their  accustomed  manner ;  namely,  by  indictment  or  presentment  at 
common  law.  Sdly,  This  statute  applies  to  those  penal  statutes 
only,  on  which  proceedings  may  be  haa  before  the  justices  of  assize, 
justices  of  the  peace  (m),  &c. 

By  stat.  3  &  4  Will.  IV.  c.  42,  s.  3,  [14th  Aug.  1838,]  "All 
actions  for  penalties,  given  to  party  grieved,  must  be  commenced 
and  sued  within  two  years  after  the  cause  of  action."  See  cnrle, 
p.  622. 

By  stat.  18  EKz.  c.  5,  s.  1,  (made  perpetual  by  statute  27  Eliz. 
c.  10,)  "  Every  informer,  upon  any  pcmal  statute,  shall  sue  in  pro- 
per person,  or  by  his  attorney."  Hence  an  infant  cannot  be  a  com- 
mon informer ;  for  he  must  sue  by  prochein  amg  or  guardian  (a). 

By  the  3rd  section  of  stat.  18  Eliz., "  No  informer  shall  compound 
with  any  person  that  shall  offend  against  any  penal  statute,  for  an 
offence  committed,  but  after  answer  made  in  court  to  the  suit,  nor 
after  answer,  but  by  order  or  consent  of  the  court.*"     In  cases 

(g)  mcr9  cne,  Sdk.  S78;  JR.T.  GtXU,  291,  8.  C. 
UXk.  372;  LctrdBsym.S70;  Hmrr%»,q,i.  (*)  Sh^mnm,  q.  t  T.JErintof,4T.  B. 

T.  jRamy,  cited  in  F^rmtehj  q.  t.  t.  Co*<m,  109 ;  R.v,  Furriif  H.  37  Geo.  III.  Bzi^ 

Sir.  1081 ;  Meuenger  ▼.  Robmm,  dted  in  1  Wnu.  Sannd.  312,  c  n.  (1),  S.  P. 
Oar  land  t.  Bmrton,  Andr.  292.  (I)  See  sect.  60. 

(k)  ^rtmek  ▼.  Cfwm,  Sir.  lOSl.  (m)  Leigh  Y.KmU^  3 T.  R.  3C2. 

(0  See  IL  ▼.  OaiUt  Cttih.  466,  and  (n)  Magge  ▼.  mtU,  M.  25  Geo.  n.  B.  B. 

OarUmd^q.  #.  t.  Barimi,  8te.  1103 ;  Andr.  BnlL  N.  P.  196,  and  MS. 
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where  part  of  the  penalty  goes  to  the  crown,  leave  shall  not  be 
given  to  compound  unless  notice  shall  have  been  given  to  the  pro- 

?)r  officer ;  but  in  other  cases  it  may.  R.  G.  H.  T.  2  Will.  IV. 
lus  statute  extends  to  suits  by  common  informers  only  (o),  and 
not  to  those  by  party  grieved ;  it  extends,  however,  as  it  seems  ( o), 
to  subsequent  penal  statutes  as  well  as  to  those  which  were  in  bemg 
when  it  was  made.  A  common  informer  cannot  sue  for  a  less 
penalty  than  the  statute  gives  (q)  ;  if  he  do,  though  he  has  a  ver- 
dict, judgment  wiU  be  arrested :  e.  g.  if  a  commoninformer  were  to 
sue  for  the  single  value  of  money  won  at  play,  the  statute  (r)  giving 
the  treble  value.  The  exceptions  in  the  enacting  clause  of  the  sta- 
tute, which  creates  the  offence,  must  be  negatived  by  the  plaintiff  in 
his  declaration  {s)  ;  but  if  there  be  a  separate  proviso,  although  in 
the  same  section  (^),  that  need  not  be  negatived  in  dedaration,  but 
is  matter  of  defence,  and  the  other  party  must  show  it  to  exempt 
himself  from  the  penalty. 

Of  the  Pleas  to  Actions  founded  on  Penal  Statutes. — ^A  saving 
proviso  may  be  given  in  evidence  on  the  general  issue ;  because  u 
the  party  is  within  the  proviso,  he  is  not  guiltv  on  the  body  of  the 
act  on  which  the  action  is  founded ;  but  another  statute,  whereby 
the  defendant  is  exempted  or  discharged  from  the  penalty,  must  be 
pleaded,  and  cannot  be  given  in  evidence  on  the  general  issue  («)• 
So  a  recovery  in  another  action  for  the  same  offence  must  be  pleaded 
specially  (x),  in  order  to  give  the  plidntiff  an  opportunity  of  replying 
nul  tiel  record,  or  that  it  was  a  fraudulent  recovery ;  and  in  plead- 
ing this  plea,  care  must  be  taken  to  set  forth  that  die  plaintiff  in  the 
other  action  had  priority  of  suit ;  otherwise  the  plea  will  be  bad  on 
demurrer  (y).  To  this  plea  of  a  prior  recovery  (s),  the  plaintiff  may 
reply  that  the  recovery  was  had  by  covin ;  and  if  ihe  covin  be  found, 
the  plaintiff  shall  recover,  and  the  defendant  shall  be  imprisoned  for 
two  years.  No  release  of  any  common  person  shall  be  available  to 
discliarge  a  popular  action.  The  defendant  cannot  plead  several 
matters  to  an  action  on  a  penal  statute  (a),  because  the  stat.  4  Ann. 
c.  16,  (which  (ft)  enables  defendants  to  plead  several  matters,)  con- 
tains a  proviso  that  nothing  in  the  said  act  shall  extend  to  actions 
on  any  penal  statute. 

In  an  action  on  a  penal  statute  (c),  it  was  moved  by  the  defendant 
that  the  plaintiff  should  give  security  to  pay  the  cocrtB^  upon  affida- 

(o)  Doj^k€ad*$  cue,  8  Leon.  116;   8  (jr)  BtmIoii,  9. 1.  ▼.  A«nMm, E.  18 Geo. 

Hawk.  P.  C.  279.    See  alio  •.  6,  of  the  II.  C.  B.  London  SiUingt,  JSjrrt,  C.  J^ 

•tatoto.  Sir.  701. 

[p  )  PU^9  esse,  Hutt.  85.  (v)  Jeektom  t.  GUU»g,  T.  15  Geo.  n* 


(p  )  Pi^9  esse,  Hutt.  85.  (v)  Jaekum  t 

(0)  (hamtngham  t.  Bemut,  1  Geo.  I.      huL  N.P.  197. 

.  B.  BnU.  N.  P.  196.  (i)  Stot.  4  He 


C.  B.  BnU.  N.  P.  196.  (i)  Stot.  4  Hen.  VII.  c.  4. 

fr)  9  Ann.  c.  14.  la)  Hepriek  ▼.  FosUr,  4  T.  R.  701. 

(•)  jjipifrev  ▼.  Parker,  1  T.  R.  141.  lb)  See  lect.  4. 

[t)  i9/M/T.£MM,  lB.ftA.94.  (c)  Skinieg    ▼.   SoUrts,  BolL  N.  P. 

[u)  GUb.  Bvid.  6 ;    I%ibaulU  f.  t.  t.  '    196,  7. 
OiUtm,  12  M.  ft  W.  88. 
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vit  that  he  ^'as  a  poor  man.  But  the  court  refused  the  motion  ;  for 
the  statute  having  riven  him  power  to  sue,  it  is  a  debt  due  to  him  ; 
but  if  it  appeared  that  the  action  was  brought  in  a  feigned  name, 
they  would  oblige  the  real  prosecutor  to  give  security.  The  court 
will  grant  a  new  trial,  after  verdict  for  defendant,  in  a  penal  action, 
on  account  of  a  mistake  or  misdirection  of  the  judge  (d) ;  but  where 
the  case  is  properly  left  to  a  jury,  although  they  should  draw  a 
wrong  conclusion,  the  court  will  incline  against  disturbing  the 
verdict. 


X.  Debt  on  Stat.  2  Geo  IL  c.  24,  Bribery  at  Elections,  p.  632 ; 
Provisions  of  the  Statute,  p.  633 ;  Stat.  49  Geo.  III.  c.  118, 
p.  635 ;  Declaration,  p.  686;  Evidence,  p.  638 ;  Stat  7^8 
Will.  III.  c.  4,  Treating  Act,  p.6iO;  7^8  Geo.  IV.  c.  37, 
Penalty  for  giving  Ribbons  or  Cockades,  p.  642 ;  4  ^  5  Vict, 
c.  57,  Dispensing  with  Proof  of  Agency  in  the  first  Instance 
upon  Questions  of  Bribery  before  Committees,  p.  642. 

Whebever  a  person  is  bound  by  law  to  act  without  any  view  to 
his  own  private  emolument,  and  another,  by  a  corrupt  contract, 
engages  such  person,  on  condition  of  the  pa:pent  or  promise  of 
money,  or  other  lucrative  situation,  to  act  in  a  manner  which 
he  shall  prescribe,  both  parties  are,  by  such  contract,  guilty  of 
bribery  (e).  There  are  not  any  traces  either  of  action  or  prosecu- 
tion for  bribery  in  elections  of  members  of  parliament,  in  the  annals 
of  Westminster-hall  (/),  until  after  the  legislature  inflicted  parti- 
cular penalties  for  tms  kind  of  bribery  by  stat.  2  Geo.  II.  c.  24. 
Informations  for  this  offence  were  not  granted  until  about  the  time 
of  the  general  election  in  1754 ;  and  the  first  case,  in  which  an 
information  at  common  law  for  this  offence  was  prosecuted  with 
effect,  was  the  case  of  R.  v.  Pitt,  T.  2  Geo.  III.  B.  R.  3  Burr. 
1386  ;  1  Bl.  R.  880,  S.  C.  (87).     From  the  nature  of  this  work, 

(<0  WiUon  T.  RutaU,  4  T.  R.  753 ;  («)  2  Doug.  Controv.  Electioiis,  400. 

Cdkrqft  v.  CfW#,  5  T.  R.  19,  S.  P.  (/)  Id. 


(87)  In  this  case,  the  defendant  having  been  convicted  and  brought  up 
for  judgment,  a  doubt  was  raised  as  to  the  judgment  which  the  court 
could  or  ought  to  give ;  the  time  limited  for  prosecution,  by  stat.  2  Geo.  II. 
c.  24,  s.  11,  {viz.  two  years,)  not  having  expired.  The  court  (after  con- 
sideration,) ordered  the  defendant  to  be  imprisoned  for  a  short  term, 
observing,  that  in  inflicting  this  punishment  they  had  paid  regard  to  the 
circumstance  of  the  limited  time  for  prosecuting  upon  the  statute  not  being 
expired.  The  definitions  on  the  subjept  of  bribery  in  Sir  £.  Ck)ke,  Hawkins, 
and  other  writers  on  the  pleas  of  the  crown,  extend  to  the  corruption  of 
persons  in  judicial  offices  only.    Mr.  Douglas  ascribes  the  silence  of  these 
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the  foUowing  remarks  will  necessarily  be  confined  to  stat.  2  Geo.  II. 
c.  24. 

By  the  7th  section  (c),  "  If  any  person  having  or  claiming  to 
have  a  right  to  vote  in  the  election  of  any  member  or  members  to 
serve  for  the  commons  in  parliament,  shall  ask,  receive,  or  take  any 
money,  or  other  reward,  by  way  of  gift,  loan,  or  other  device ;  or 
agree  or  contract  for  any  money,  gift,  office,  employment,  or  other 
reward  to  give  his  vote,  or  to  refuse  or  to  forbear  to  ^ve  his  vote, 
in  any  such  election,  or  if  any  person  by  himself,  or  any  person 
employed  by  him,  shall  by  any  gift  or  reward,  or  by  any  promise, 
agreement,  or  security  for  any  gift  or  reward,  corrupt  or  procure 
any  person  to  give  or  to  forbear  to  give  his  vote  in  any  such  election, 
such  person  shall  for  every  offence  forfeit  the  sum  of  500Z.,  to  be 
recovered,  with  costs,  by  action  of  debt  in  any  of  the  king's  courts 
of  record  at  Westminster."  By  s.  8,  "  If  any  person  offending 
aeainst  this  act  shall,  within  twelve  months  next  after  the  election, 
discover  any  other  offender,  so  that  he  be  thereupon  convicted,  the 
discoverer  (not  having  been  before  that  time  convicted  of  any 
offence  against  this  act)  shall  be  indemnified  and  discharged  from  ail 
penalties  and  disabilities  which  he  shall  then  have  incurred  by  any 
offence  against  this  act "  (88).    If  a  person  give  or  promise  money 

(si)  Stat.  2  Geo.  11.  c.  24,  s.  7. 


writers  on  the  subject  of  bribery  at  elections  of  members  of  parliament,  to 
fear,  on  the  part  of  the  jnd^s,  (at  the  time  when  this  species  of  bribery  first 
prevailed,)  that  by  ezercismff  a  jurisdiction  over  this  offence,  they  should 
mvade  the  privileges  and  judicial  powers  of  the  House  of  Commons.  It  was, 
however,  remarked  by  Lord  Mansfield,  C.  J.,  delivering  the  opinion  of  the 
court  in  R.  v.  Pitt,  1  Bl.  R.  383,  that  bribery  at  elections,  taken  generally, 
was  and  still  is  punishable  at  common  law ;  that  the  statute  itself  (2  Geo.  II. 
c.  24,  s.  7)  supposed  it  to  remain  punishable  at  common  law  by  the  words, 
"  or  any  otherwise  lawfully  conricted."  But  it  did  not  follow  of  course, 
that  the  court  was  obliged,  ex  dehito  juatitice,  to  grant  informations  for 
bribery  at  elections  of  members,  since  the  stat.  2  Geo.  II.,  which  inflicts  such 
very  severe  penalties.  He  added,  that  whether  the  court  would  ever  here- 
after grant  mformations  for  this  offence  until  the  time  of  limitation  was 
expired,  would  be  a  matter  of  future  consideration.  In  JB.  v.  Haydon, 
3  Burr.  1387 ;  1  Bl.  R.  404,  8.  C,  the  judgment  was  respited  until  the 
limited  time  was  expired,  and  then  the  court  imposed  a  fine  upon  the 
defendant,  and  ordered  him  to  be  imprisoned. 

(88)  A  verdict  haring  been  found  at  the  assizes  against  the  defendant, 
upon  the  7th  section  of  this  statute,  for  corrupting  certain  voters :  the 
defendant  at  the  beginning  of  the  term  next  following  the  assizes,  moved, 
that  judgment  upon  the  postea  might  be  stayed,  on  the  ground  of  his 
having  entitled  himself  to  the  benefit  of  the  8th  section,  by  having  made  a 
discovery  of  another  person  offending  against  the  statute,  who  had  been 
oonricted  thereof  on  his  (the  defendant's)  eridence ;  but  the  court  rejected 
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or  other  reward  to  a  Yoter,  in  order  to  proenre  hk  vote  for  oee  can- 
didate, although  the  voter  afterwards  vote  for  another  candidate, 
the  penalties  of  the  statute  are  incurred  by  the  corrupter.  In  an 
action  of  debt  on  this  statute,  the  declaration  (A)  chai^ged  that  the 
defendant  corrupted  one  M.  to  vote  for  Lord  V.  and  Sir  R.  B. 
(two  of  the  candidates),  by  giving  him  a  sum  of  money.  The  hct 
was,  that  M.  did  not  vote  for  Lord  V.  and  Sir  R.  B.,  but  for  their 
opponents:  whereupon  it  was  objected^  that  the  defendant,  as  he 
dia  not  by  any  corrupt  agreement  procure  M.  to  vote  for  Lord  V. 
and  Sir  R.  B.,  could  not  be  said  to  have  corrupted  him  so  to  do ; 
but  the  court  overruled  the  objection,  on  the  authority  of  Btish  v. 
Rawlins  (89),  observing,  *'  that  the  offence  was  completely  com- 
mitted by  the  corrupter,  whether  the  party  bribed  shoula  after- 
wards perform  his  promise  or  break  it*"  (90).  And  according  to  the 
opinion  of  two  judces  in  Henshw  v.  Paweeity  3  A.  &  E.  51,  the 
offence  is  compietdy  committed  by  the  corrupter,  although  the 
party  bribed  never  intended  to  vote  for  the  person,  on  whose  behalf 
the  money  was  given,  if  the  *  money  was  given  and  professedly 
accepted  on  the  terms  that  he  should  so  vote. 

If  a  person,  without  any  previous  agreement  (i),  takes  a  sum  of 
money,  after  the  election  is  over,  for  having  given  his  vote  for  a 
particular  candidate,  this  is  not  an  offence  within  the  foregoing 
statute.  To  an  action  of  debt  on  the  statute  the  defendant  pleaded 
nil  debet  (A) ;  after  verdict  for  the  plaintiff,  the  defendant  applied 
to  the  court  to  stav  further  proceedings.  The  grounds  of  the  appli- 
cation will  appear  m>m  a  statement  of  the  case,  which  was  as  follows : 
The  defendant,  on  the  16th  of  March,  had  received  a  bribe  from 
one  Earle,  and  on  the  same  day  made  a  discovery  of  Earle  to  J.  S. 
(an  attorney  and  commissioner  to  take  affidavits),  accompanied  with 
an  affidavit  of  the  fact ;  whereupon  an  action  was  brought  by  one 
Bingley  against  Earle^  and  he  was  served  with  the  writ  in  that 
action  on  the  19th  of  March.  Two  months  afterwards  the  present 
action  was  conunenced,  and  the  defendant  was  served  with  process 
therein  on  the  18th  of  May.    The  two  causes  of  Bingley  v.  Earle 

(A)  8Ml9t(m  ▼.  Norton,  3  Buir.  1235.  1  B.  &  C.  297. 

(0  Lord  HwUinfftower   t.  Gardiner,  (i)  Sutton  ▼.  BiiAqp,  4  Burr.  2283. 


the  application,  observing,  that  this  was  not  a  case  wherein  they  ought  to 
interpose  at  all  upon  motion.    Pvgh  v.  Ckurgenven,  3  Wils.  35. 

^89)  In  which  case  it  was  resolved,  that  the  giving  a  bribe  to  a  penon 
to  forbear  voting  was  an  offence^  although  such  person  did  not  forbear  to 
vote,  but  actually  voted  for  the  opposite  candidate.  See  the  case  in  Sayer^s 
Bep.  289»  by  the  name  of  Bush  v.  Balling. 

(90)  See  Bemarks  on  this  case  in  Simeon's  Law  of  Elections,  2nd  edit, 
p.  2079  208.  Sulsion  v.  Norton  was  reoogniaed  in  Hendouf  v.  Faweeit, 
3  A.  &  E.  57,  8. 
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and  Sutton  v.  Bishcp  were  set  down  for  trial,  at  the  asaizeB,  on  the 
same  day ;  but,  the  cause  of  Sutton  v.  Bishop  standing  first,  the 
judge  would  not  invert  the  order,  and  try  the  cause  of  BingUy  y. 
Earle  first,  although  that  action  was  commenced  first.  The  conse- 
quence was,  that  Sutton  obtained  a  verdict  against  Bidiop.  Bins^ 
ley,  on  the  other  hand,  had  a  verdict  against  Earle,  upon  the  evi- 
dence of  Bishop  ;  but  this  verdict  came  too  late  for  Bishop  to  avail 
himself  of  it  at  the  trial,  for  a  verdict  had  already  been  given  against 
him.  The  court  were  of  opinion  that,  under  the  circumstances  of 
this  case.  Bishop  was  to  be  deemed  a  discoverer,  within  the  mean- 
ing  of  the  8th  section ;  for  it  was  not  intended  that  the  discoverer 
should  be  plaintiff  in  the  cause  wherein  the  discoveir  was  made; 
because,  if  no  other  witness,  there  could  not  be  a  verdict.  It  was 
agreed,  however,  by  Yates^  Aston^  and  Willes^  Js.,  (91)  that  there 
could  not  be  a  new  trial,  the  verdict  being  right :  and  that  judg- 
ment could  not  be  arrested,  there  not  bemg  error  on  the  recora. 
At  all  events,  the  party  must  proceed  to  enter  up  judgment  in 
Bingley  v.  JSarle^  before  any  thing  could  be  done  by  the  court ;  for 
the  term  '^  convicted'"  did  not  mean  convicted  by  verdict  only,  but 
by  verdict  followed  up  by  judroient.  At  length  it  was  resolved, 
that  further  proceedings  should  be  stayed  by  a  special  rule,  stating 
the  particular  circumstances  of  the  case  (92). 

The  giving  or  promising  money  or  office  in  order  to  procure  the 
return  of  members,  if  not  given  to  some  person  having  a  right,  or 
claiming  to  have  a  right,  to  act  as  returning  officer,  or  to  vote  at 
such  election,  not  having  been  deemed  bribery  within  the  meaning 
of  the  preceding  statute,  such  gifts  being  contrary  to  the  freedom  of 
elections,  it  was  by  stat.  49  Geo.  III.  c.  118,  [19th  June,  1809,] 
for  the  better  securing  the  independence  and  purity  of  parliament, 
enacted  and  declared,  that  any  person  giving,  or  causing  to  be  ^ven, 
directly  or  indirectly,  or  agreeing  to  give,  any  sum  of  money,  gift,  or 
reward,  to  any  person,  upon  any  agreement,  that  such  person,  to 
whom  such  gift  or  promise  should  be  made,  should,  by  himself,  or 
by  any  other  person  at  his  solicitation  or  command,  procure,  or  en- 
deavour to  procure,  the  return  of  any  person  to  serve  in  parliament 
for  any  county,  &c.,  or  place,  should,  if  not  returned  himself  to  par- 
liament for  sudi  county,  &c.,  for  every  such  gift  or  promise,  forfeit 
one  thousand  pounds ;  and  the  person  so  returned,  and  so  having 
given,  or  so  having  promised  to  give,  or  knowing  of  and  consenting 

(91)  Lord  Mansfieldf  C.  J.,  was  attending  the  House  of  Lords  in  the 
Doiiglae  cxxiaie. 

(92)  Sunilar  difficulties  arose  in  the  case  of  Petrie  v.  White,  3  T.  B.  5, 
voXpoett  p.  637,  where  an  application  was  made  for  relief,  founded  on  the 
1 1th  section  of  this  statute,  the  plaintiff  having  been  guilty  of  wilful  delay. 
The  court,  on  the  authority  otSuiton  v.  Bithop,  stayed  the  proceedings  by 
rule. 
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to  sach  gifts  or  promises,  upon  any  such  agreement,  should  be  dis- 
abled and  incapacitated  to  serve  in  that  parliament  for  such  county, 
&c.,  and  deemed  and  taken  to  be  no  member  of  parliament,  and  en- 
acted to  be,  to  all  intents  and  purposes,  as  if  he  had  never  been  re- 
turned and  elected ;  and  any  person  receiving  or  accepting,  himself 
or  by  any  other  person  in  trtust  for  or  to  his  use,  any  such  sum  of 
money,  gift,  or  reward,  or  any  such  promise  upon  any  such  agree- 
ment, should  forfeit  to  his  Majesty  the  value  and  amount  of  such 
sum  of  money,  gift,  or  reward,  over  and  above  the  sum  of  five 
hundred  pounds.  The  same  section  prescribes  the  mode  of  recover- 
ing the  sums  forfeited,  with  costs  of  suit,  by  action  of  debt,  bill, 
pliunt,  or  information,  in  any  of  the  king^s  courts  of  record. 

Of  the  Declaration. 

The  declaration  on  the  stat.  2  Geo.  II.  c.  24,  sets  forth,  by  way 
of  inducement,  the  name  of  the  county,  city,  or  borough,  where  the 
election  took  place,  and  the  number  of  members  that  it  has  been 
accustomed  to  send  to  parliament,  specifying  them  as  knights, 
citizens,  or  burgesses  ;  it  then  proceeds  to  aver  the  issuing  of  the 
writ  out  of  Chanceiy,  for  the  election  of  members  to  serve  in 
parliament,  a  copy  of  which  is  set  forth ;  and  in  this  part  of  the 
declaration,  care  must  be  taken  that  there  be  not  a  variance 
between  the  writ  set  forth  and  that  produced  in  evidence.  The 
delivery  of  the  writ  to  the  sheriff  is  then  averred,  and,  in  some 
cases,  the  precept  of  the  sheriff  to  the  returning  officer,  to  proceed 
to  an  election.  It  is  not  necessary  to  set  out  the  precept,  or  to 
state  that  the  precept  was  returned  (/).  The  declaration  then 
proceeds  to  state  the  election  by  virtue  of  the  vmt,  and  the  names 
of  the  candidates,  concluding  with  a  precise  allegation  of  the  ofience, 
which  renders  the  parties  liable  to  the  penalties  of  the  statute ;  and 
here,  the  general  rule  of  pleading  must  be  observed,  viz.  that  the 
charge  must  be  laid  with  sufficient  certainty,  so  that  the  party 
accused  may  be  enabled  to  defend  himself,  or  have  the  benefit  of 
pleading  it  in  bar  to  another  action  for  the  same  offence ;  con- 
sequently the  nature  and  amount  of  the  bribe  must  be  set  forth: 
for  where,  in  an  action  on  this  statute,  the  declaration  merely 
stated,  ^*  that  the  defendant  received  a  gift  or  reward  ^(m),  without 
specifying  the  nature  of  the  bribe,  whether  money  or  goods ;  after 
verdict  for  plaintiff,  judgment  was  arrested,  on  the  ground  that  the 
charge  was  not  laid  with  sufficient  certainty.  It  is  not  necessary 
to  allege  in  the  declaration  (n),  that  the  paj*ty  corrupted  gave  his 
vote,  or  forbore  to  give  it,  in  consequence  of  the  bribe.  The 
eleventh  section  of  the  stat.  2  Geo.  II.  c.  24,  provides,  "  That  no 
person  shall  be  made  liable  to  any  incapacity,  disability,  forfeiture, 
or  penalty,  by  this  act  imposed,  unless  prosecution  be  commenced 

(0  Mead  v.  Robituonj  Willes,  422.  (fi)  Buth  ▼.  Rawiins,  B.  R.,T.  29  &  30 

(m)  Jkofp  ▼.  Baier,  4  Burr.  2471.  Geo.  II.,  Say.  Rep.  289. 
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i^ithin  two  years  after  such  incapacity,  &c.  shall  be  incurred ;  or, 
in  case  of  a  prosecution^  the  same  be  carried  on  without  wilful  delay ^ 
The  Stat.  9  Geo.  II.  c.  38,  after  reciting  the  preceding  section, 
and  also  reciting  that  prosecutions  may  be  commenced  by  suing  out 
writs  against  the  persons  so  offending,  within  two  years  after  incur- 
ring any  incapacity,  &c.  imposed  by  that  act,  and  the  persons  so 
suing  out  such  writs  may  delay  to  serve  the  same  without  giving  the 
person  sued  any  notice  thereof,  by  reason  of  which  practice,  the  said 
provision  for  hmiting  the  time  of  the  prosecution  of  persons  so 
offending  may  be  evaded;  for  explaining  and  amending  the  said 
provision,  enacts,  ^^  That  no  person  shall  be  made  liable  to  any 
mcapacity,  &c.,  unless  such  person  has  been,  or  shall  be  actually 
and  legaUy  arrested,  summoned,  or  otherwise  served  with  any  such 
original  or  other  writ  or  process,  within  the  space  of  two  years 
after  any  offence  against  the  said  act  has  been  or  shall  be  com- 
mitted." 

It  maybe  remarked,  that  this  section  of  the  9  Geo.  II.  c.  38,  ex- 
plains the  first  part  of  the  eleventh  section  of  the  2  Geo.  II.  c.  24 ; 
out,  at  the  same  time  that  it  explains  part  of  that  clause  in  favour 
of  the  party  prosecuted,  it  does  not  deprive  such  party  of  the  ad- 
vantage of  that  defence,  which  was  introduced  in  the  second  branch 
of  that  proviso,  and  which  relates  to  the  wilful  delay  in  the  carrying 
on  of  prosecutions.  An  act  of  bribery  was  committed  in  September, 
1780  (o).  An  action  of  debt  was  brought  for  this  offence,  on  the 
stat.  2  Geo.  II.  c.  24.  The  declaration  was  delivered  in  May,  1782 ; 
to  which  the  general  issue  was  pleaded  in  Trinity  Term,  1782 ;  in 
which  term  the  plaintiff  gave  notice  of  trial  for  the  next  summer 
assizes ;  but  the  record  was  not  carried  down  to  trial  until  the  sum- 
mer assizes,  1788,  when  it  was  tried,  and  a  verdict  given  for  the 
plaintiff.  In  Michaelmas  Term  following,  the  defendimt  obtained  a 
rule  for  staying  all  further  proceedings ;  which  rule  was  made  abso- 
lute in  the  next  term :  the  court  beine  of  opinion ;  1st,  that  as  the 
tlaintiff  had  not  assigned  any  reason  tor  the  delay,  such  delay  must 
e  considered  wilful  within  the  meaning  of  the  eleventh  section  of 
the  Stat.  2  Geo.  II.  c.  24 ;  2nd,  that  the  defendant  might  take  ad- 
vantage of  the  delay,  by  an  application  to  the  court  on  motion; 
although,  by  this  proceeding,  the  objection  would  not  appear  on 
the  record,  but  the  judgment  of  the  court  could  not  be  reviewed  in 
a  court  of  error ;  3dly,  that  although  the  defendant  might  have 
claimed  the  benefit  of  the  statute  at  an  earlier  stage  of  the  cause, 
yet  he  was  still  entitled  to  it,  because  the  i^plicati<m  nflght  be  made 
at  any  time  before  judgment,  the  legislature  having  said,  that  if  one 
party  be  guilty  of  a  wilful  delay,  the  other  party  should  not  be  pun- 
ished. It  was  to  be  considered,  therefore,  not  as  a  matter  of  favour, 
but  of  justice  and  of  law,  that  the  plaintiff  should  not  recover. 

(o)  PfMe  ▼.  WhiU,  3  T.  R.  5. 
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Evidence. 


As  by  the  eleventh  section  of  the  stat.  2  Greo.  II.  c.  24,  proceed- 
ings for  the  reooTerjrof  any  penalty  must  be  copimenced  within  two 
years  after  penalty  mcurred,  it  is  incumbent  on  the  plaintiff  to  show 
that  the  action  was  commenced  within  that  period ;  either  by  the 
record,  or  in  case  it  does  not  appear  on  the  face  of  the  record  that 
the  action  was  commenced  within  the  limited  period,  then  by  the 
production  of  the  writ. 

In  an  action  on  this  statute  against  the  defendant  (p),  for  cor- 
rupting a  voter  at  the  election  of  members  of  parliament  for  the 
borou^  of  Heydon  in  Yoi^shire,  the  declaration  alleged  the  issu- 
ing of  the  precept  to  the  returning  officer,  but  did  not  state  that 
such  precept  was  returned.  To  prove  the  issuing  of  the  precqpt, 
the  under-sheriff  produced  the  precept  itself,  under  the  sheriff's 
seal  of  office,  together  with  the  indenture  ;  which  indenture,  with- 
out the  precept,  had  been  returned  with  the  writ  by  the  sheriff,  the 
under-sheriff  proving  the  practice  there  to  be,  not  to  return  the 
precept  tomther  widi  the  indenture.  It  was  objected,  on  the  part 
of  the  defendant,  that  the  precept  ought  to  have  been  returned 
with  the  indenture,  and  filed  in  chancery ;  and  that  a  copy  of  the 
precept  on  record  ought  to  have  been  produced.  But  the  court 
overruled  the  objection,  observing,  that  it  was  not  laid  in  the  dedar 
ration  that  the  precept  was  returned,  but  only  that  such  precept 
issued ;  and,  therefore^  they  were  of  opinion,  that  the  evidence  pro- 
duced was  sufficient.  In  an  action  for  bribery  (9),  the  dedaiatioii 
stated  the  precept  to  have  been  directed  to  the  mayor  ordy,  but  the 
precept,  which  was  proved,  was  directed  to  the  mayor  and  htr^ 
ff esses;  the  question  was,  whether  the  precept  that  was  proved 
supported  the  declaration!  The  Court  of  Common  Pleas  was  of 
opinion  that  it  did,  and  gave  judgment  for  the  plaintiff.  So  where 
the  declaration  stated  the  precept  to  have  been  directed  to  the 
bailifls  and  jurats  of  S.  (r),  but  the  precept  produced  in  eridenoe 
was  directed  to  the  bailiff  (in  the  singular  number),  and  jurats ;  it 
was  holden,  on  the  authority  of  the  preceding  case,  that  the  variance 
was  immaterial.      So  where  in  an  action  on  this  statute  («),  the 

( /)  Mead  t.  UOte  AoMmou,  Yfmn,  Ptpp§t,  1  T.  R.  239. 

425.  (r)  Warrej.Harbm,2fLBLllZ. 

(9)  Cwmimff  t.  StfMy,  C.  B.,  E.  9  Gm.  (•}  Ktmg  y.  F^fp^^f  ^  T.  R  255. 
UL  (93),  dted  by  BuUer,  h,  ia  Kime  ▼. 


(93)  This  case  was  afterwards  brought  before  the  Court  of  King's 
Bench  by  writ  of  error,  on  the  ground  tlutt  the  judgment  had  been  entered 
for  damages,  as  wdl  as  the  debt ;  whereas  dama§|es  could  not  be  given  in 
a  popular  action  for  detention  of  the  debt»  no  mterest  attaching  in  the 
plaintiff  before  action  brought ;  and  of  this  opinion  were  the  court,  who 
directed  the  iudgment  to  be  reversed,  both  as  to  the  damages  and  the  costs, 
which  were  mcoiporated  with  the  damages.    4  Burr.  2489. 
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declaration  recited  the  writ  to  the  sheriff  for  the  election  of  mem* 
bers  to  serve  in  purliament,  and  then  proceeded  to  state  that 
the  dieriff  made  ku  precept  to  the  portreeve  of  th6  borough  of 
Honiton,  which  concluded  m  these  words :  '^  and  (/*  the  said  election 
so  made,  distinctly  and  openly,  under  the  seal  of  the  portreeve, 
and  the  seals  of  those  who  shoidd  be  present  at  such  election,  the 
said  portreeve  should  certify  to  the  said  sheriff,  so  that  the  said 
sheriff  should  certify  to  his  said  Majesty,  in  his  said  Majesty's 
Chancery,  at  the  day  and  place  aforesaid,  without  delay,  remitting 
to  the  said  sheriff  one  part  of  the  aforesaid  indentures,  so  that  the 
said  sheriff  might  remit  the  same  to  his  said  Majesty,  annexed  to 
his  Majesty's  writ."  The  precept,  when  produced  at  the  trial,  had 
not  the  word  *'  if;"  upon  which  ^Jyte,  Baron,  nonsuited  the  plaintiff 
for  the  variance.  But  the  Court  of  King's  Bench  set  aside  the 
nonsuit ;  and  BvUer^  J.,  said,  ^*  The  declaration  in  this  case  is 
much  longer  than  it  need  have  been.  There  is  not  any  necessity 
to  set  out  the  precept ;  but  being  set  forth,  the  question  is,  whether 
the  variance  be  or  be  not  material !  I  think  it  is  impossible  for  any 
person  to  read  this  part  of  the  declaration  without  knowine  what  it 
should  be ;  every  one  must  see  by  it  that  the  portreeve  is  absolutely 
to  certify  to  the  sheriff,  &c.  The  insertion  of  the  word  ^  \V  is  a 
mere  mistake.  The  sense  of  the  precept,  as  stated  in  the  declara- 
ti<m,  is  the  same  as  that  which  was  proved ;  it  commands  the 
returning  officer  to  proceed  to  an  election.  Therefore,  as  this  is 
not  a  variance  in  sense,  I  am  of  opinion  that  the  nonsuit  should  be 
set  aside."*^  The  original  (0  precept  from  the  sheriff  to  the  return- 
ing officer  of  a  borough  to  proceed  to  an  election  is  admissible  to 
prove  that  such  a  precept  issued ;  so  an  examined  copy  (u)  of  the 
precept  of  the  returning  officer  taken  from  the  original  at  the  Crown- 
office  is  also  sufficient  evidence  of  the  precept ;  for  the  regular 
course  is  for  the  sheriff  to  annex  the  precept  to  the  indentures,  so 
as  to  form  a  part  of  the  return.  A  copy  of  the  poll  taken  at  an 
election  for  members  of  parliament  (x),  examined  with  the  original, 
and  signed  by  the  returning  officer,  is  admissible  evidence  ;  for 
being  signed  by  the  officer,  it  may  be  considered  as  an  oririnal ;  or 
if  it  be  a  signed  copy,  it  is  admissible  in  evidence  as  such,  on  the 
same  ground  as  copies  of  books  of  a  public  nature,  registers  of 
births,  marriages,  burials,  &c.  (94).  Ir  A.  applies  to  B.  who  has 
not  any  riffht  to  vote,  and  brib^  him  to  vote  for  C.  and  D.,  and  B. 
actually  gives  his  vote  for  them,  A.  is  equally  guilty  Under  this 
statute,  as  if  B.  had  been  entitled  to  vote :  for  the  words  of  the 

(0  Mead  ▼.  Robbutm,  WiUet,  422.  (#)  Mead  v.  Robmtom,  WQlet,  424. 

(u)  IFeMT.AM</A,4Biiigh.N.C.373. 


(94)  Jn  Be»T.  Hughee,  H.  I  Geo.  II.  B.  R.  (cited  Willes,  424,}  the 
copy  of  the  poll  of  the  electim  of  a  mayor  was  holden  to  be  good  evideooe. 
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statute  are,  ^^  any  person  who  hath,  or  claimeth  to  have,  a  ridit  to 
vote/'  Hence,  where  the  declaration  charged  that  A.  B.  had  a 
right  to  vote,'  and  did  vote  (y) ;  and  it  was  proved  that  A.  B.  voted, 
and  that  his  name  was  entered  upon  the  poll,  and  that  the  defen- 
dant gave  him  money  for  his  vote ;  but  it  was  not  proved  that  A. 
B.  had  a  ri^ht,  the  court  of  B.  R.  held  the  evidence  condusivB 
against  the  defendant.  So  where  in  the  declaration  it  was  stated, 
that  the  defendant  corrupted  one  P.  B.,  having  a  right  to  voie^  in 
the  election,  to  give  his  vote  for  certain  candidates  (95),  and  it 
was  proved  that  r.  B.  did  actually  vote ;  but  there  was  not  any 
evidence  given  of  his  ri^ht  to  vote ;  the  court  were  of  opinion,  that 
it  was  not  necessary  either  to  allege  in  the  declaration,  or  to  prove^ 
that  the  person  corrupted  had  a  right  to  vote  (96)  ;  that  the  giving 
money  to  a  person  for  his  vote,  and  he  standing  by  the  preddinff 
officer  {z)  at  the  election  and  giving  his  vote,  which  is  received  and 
not  objected  to,  or  controverted,  is  evidence,  of  the  party  bribed 
having  a  right,  proper  to  be  left  to  a  jury,  although  it  be  not  con- 
clusive evidence  of  such  right;  and  on  the  authority  of  the  pre- 
ceding case  of  Comb  v.  Pitt^  the  court  gave  judgment  for  the 
plaintiff. 


Stat.  7  t^S  Will.  III.  c.  4,  Treating  Act, ;?.  640;  7  ^  8  Geo.  IV. 
c.  37,  Penalty  for  giving  Ribbons  or  Cockades,  p.  642  ; 
4^6  Vict  c.  67,  dispensing  with  Proof  of  Agency  in  the  first 
Instance  upon  Questions  of  Bribery  before  Committees,  p.  642. 

By  the  first  clause  of  the  statute  7  &  8  Will.  III.  c.  4,  (commonly 
known  by  the  name  of  the  Treating  Act,)  it  is  enacted,  "  That 
no  person  hereafter  to  be  elected  to  serve  in  parliament  for  any 
county,  city,  town,  borough,  port,  or  place,  within  England,  Wales, 
or  Berwick-upon-Tweed,  after  the  teste  of  the  writ  of  summons  to 
parliament,  or  after  the  teste  or  the  issuing  out  or  ordering  of  the 
writ  or  writs  of  election,  upon  the  calling  or  summoning  of  any 
parliament,  or  after  any  such  place  becomes  vacant,  shall  by  him- 

(y)  Comb  ▼.  Pitt,  cited  in  Riffff  t.  CVir-  (x)  Rigff  t.  Curgenvm,  2  Wlls.  395. 

ffenven,  2  Wils.  398. 


(95)  It  was  not  alleged  that  the  party  bribed  ^ve  his  vote ;  nor, 
indeei  is  such  allegation  necessary.  See,  a«/e,  tit.  '^Dedaxation/'  p.  636, 
Bush  V.  Rawlins. 

(96)  So  in  24%  V.  Corwe,  Worcester  Sum.  Ass.  [1774,  MSS.,  Burkmd, 
B.,  held  that  it  was  immaterial  whether  the  party  corrupted  had  a  right  to 
vote  or  not,  as  the  corrupter  thought  he  had,  and  the  party  corrupted 
dMmed  to  have  a  right  to  vote,  although  upon  discussion  of  his  right 
afterwards  it  should  turn  out  that  he  had  none. 
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self,  or  by  any  other  means  on  his  behalf,  or  at  his  charge,  before 
his  election,  directly  or  indirecdyy  give,  present,  or  allow,  to  any 
person,  having  voice  and  vote  in  such  election,  any  money,  meat, 
drink,  entertainment,  or  provision,  or  make  any  present,  gift, 
reward,  or  entertainment,  or  shall,  at  any  time  hereafter,  make  any 
promise,  agreement,  obliffation,  or  engagement  to  ^ve  or  allow  any 
money,  meat,  &c.,  to  or  for  any  such  person  in  particular,  or  to  any 
such  county,  city,  &c.  in  general,  or  to  or  for  the  use,  advantage, 
employment,  profit,  or  preferment  of  any  such  person  or  place,  in 
order  to  be  elected,  or  for  being  elected  to  serve  in  parliament  for 
such  county,  city,  kc.'"  An  action  was  brought  by  an  innkeeper 
against  two  candidates  (a)  (at  an  election  of  representatives  in  par- 
liament for  the  borough  of  Ipswich)  upon  a  bill  for  provisions  fur- 
nished to  the  voters.  The  bill  consisted  of  three  aescriptions  of 
charges :  1st,  for  provisions  furnished  before  the  teste  of  the  writ ; 
2nd,  for  ditto  after  the  teste  of  the  writ  to  voters  resident  in  the 
borough ;  Srd,  for  ditto  to  voters  not  resident  in  the  borough.  The 
defen&nts  paid  money  into  court  sufficient  to  cover  the  charges  of 
the  first  and  last  descriptions ;  a  verdict  having  been  found  for  the 
plaintiff,  a  motion  was  made  for  a  new  trial,  on  the  ground  of  a  part 
of  the  cause  of  action  being  illegal,  by  the  above-mentioned  statute. 
The  court  made  the  rule  for  a  new  trial  absolute ;  JEt/re,  C.  J.,  ob- 
serving, that  the  contract  was  bottomed  in  malum  prohibitum^  and 
consequently  the  court  could  not  enforce  it.  The  legislature  had 
drawn  a  strict  line  which  was  not  to  be  departed  from ;  it  is  said, 
that  after  the  teste  of  the  writ,  no  meat  or  drink  should  be  given  to 
the  voters  by  the  candidate ;  and  that  being  the  case,  the  court 
could  not  give  any  assistance  to  the  plaintiff,  consistently  with  the 

!rinciples  which  had  eovemed  the  courts  of  justice  at  all  times, 
^he  counsel  for  the  ^intiff  having  urged,  that  part  of  the  pro- 
visions having  been  furnished  to  voters  resident  at  a  distance  from 
the  borough,  and  a  verdict  being  good  as  to  that  part  of  the 
demand,  the  plaintiff  might  apply  the  mon^  paid  into  court  to  any 
other  part  which  he  might  think  proper  ;  JEyre^  C.  J.,  in  answer  to 
this  argument,  said  that  such  pavment  was  an  admission  of  a  legal 
demand  only,  and  the  court  could  not  allow  it  to  be  applied  to  an 
illegal  account.  It  is  to  be  observed,  that  although,  in  the  foregoing 
case,  money  was  paid  into  court  to  cover  the  demand  for  provisions 
furnished  to  non-resident  voters,  yet  the  statute  makes  no  difference 
between  resident  and  non-resident  voters.  Hence,  an  action  cannot 
be  maintained  by  an  innkeeper  against  a  candidate  for  provisions 
supplied  to  non-resident,  any  more  than  to  resident  voters,  after  the 
teste  of  the  writ  {b).  No  transaction  falls  within  the  provision  of 
this  act,  unless  the  candidate,  either  in  his  own  person,  or  by  some 
person  acting  for  him  and  on  his  behalf,  has  some  share  (c)  in  the 

(a)  lUbboHi   ▼.  CrieMt  and  anotktr^  1808,  cor.  Wtkod^  B.,  1  Campb.  550,  n. 
1  Bot.  &  PoL  264.  (c)  Hmghn  t.  ManhM,  2  Cr.  ft  J.  118. 

{b)  lAfhomM  T.  Wkarion,  Dorliam  An. 
VOL.  I.  2  T 
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transaction.  Hence,  where  the  sapporteiB  of  a  candidate  ^are 
orders  to  the  landlord  of  a  publio-housey  op^ied  by  the  oonunittee 
of  the  candidate,  to  supply  voters  with  refreshments  during  tim 
eb^&m,  which  were  supplied  on  the  credit  of  those  who  gave  the 
orders ;  it  was  holden  (d)y  that  the  landlord  might  recover  against 
those  who  gave  the  orders ;  for  the  case  was  not  within  the 
Treating  Act,  ;;;;;i; 

By  stat.  7  &  8  Geo.  IV.  c.  37,  after  reciting  that  it  is  expedient 
to  make  further  regulations  for  preventing  corrupt  practices  at 
elections  of  members  to  serve  in  parliament,  and  for  diminishing  the 
expense  of  such  elections,  by  sect.  2,  it  is  enacted,  that  no  person  to 
be  hereafter  elected  to  serve  in  parliament  shall,  after  the  teste  of 
the  writ  of  summons,  or  after  such  place  becomes  vacant  in  time  of 
narliament,  by  himself  or  affent,  directly  give  or  allow  to  any  person 
naving  a  vote  at  such  election,  or  to  any  inhabitant  of  the  county, 
city,  town,  borough,  port  or  place,  any  cockade,  ribbon,  or  other 
mark  of  distinction;  and  by  sect.  3,  any  person  so  giving  or 
allowing,  shall,  for  every  such  offence,  forfeit  the  sum  of  lOZ.  to  such 
person  as  shall  sue  for  the  same  in  any  of  his  Majesty^s  courts  of 
record,  by  action  of  debt. 

By  stat.  4  &  5  Vict.  c.  57,  whenever  any  charge  of  bribery  shall 
be  brought  before  any  select  conmiittee  of  the  House  of  Commons 
appointed  to  try  and  determine  the  merits  of  any  return  or  electicn 
<n  a  member  to  serve  in  parliament,  the  committee  shall  receive 
evidence  upon  the  whole  matter  whereon  it  is  alleged  that  bribeiy 
has  been  committed ;  neither  shall  it  be  necessary  to  prove  agency, 
in  the  first  instance,  before  giving  evidence  of  those  laots  wherej^ 
the  charge  of  bribeiy  is  to  be  sustained. 

(<f)  Hugkei  ▼.  ManJM,  SCr.&  J.118;  7!loma»  t.  HkrriM,  6  C.  ft  P.  615,  S.  P., 
Ptriktf  B. 
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DECEIT. 

I.   Of  the  Action  an  the  Case  in  Nature  of  Deceit. 

1,  On  an  impUed  Warraniy,  p.  643. 

2.  On  an  eaepreu  Warranty,  p.  645 ;  and  herein  of  the  Sale 

and  Warranty  qfHoree$,p,  648. 
II.  Of  the  modern  Action  on  the  Case  grounded  on  Fraudulent 
Misrepre$entation  by  Persons  not  Parties  to  the  Coniraet 
p.  657.    ' 


I.  Of  the  Action  on  the  Case  in  Nature  of  Deceit. 

1.  On  an  in^pUed  Warranty,  p.  643. 

2.  On  an  express  Warranty,  p.  645 ;  and  herein  cf  the  8sde 

and  Warranty  of  Horses,  p.  648. 

1.  On  an  implied  Warranty  (1). — ^An  action  on  the  case,  in  na* 
ture  of  deceit,  may  be  maintained  for  the  breach  of  an  implied  war- 
ranty ;  as  if  a  merchant  sell  cloth  to  another,  hnowing  it  to  be 
badly  fulled  (a)  ;  so  if  an  innkeeper  sell  wine  as  sound  and  good, 
which  he  knows  to  be  corrupt,  although  there  be  not  any  express 
warranty,  yet  an  action  on  the  case  in  nature  of  deceit,  will  lie 
against  him ;   because  it  is  a  warranty  in  law  (b)  (2).     In  cases  of 

(a)  9  Htn.  YI.  53,  b. ;  1  BoL  Abr.  90,      in  Perkbmm  y.Lss,  2  East,  888. 
(P.)  pL  3;  8.  Ct  cited  by  Lawrme;  J.,  {h)  Adm.  9  Hen.  71.68,  b. 


(1)  ''By  the  civil  law  every  person  is  bound  to  warrant  a  thing  that  he 
sells  or  conyeysy  although  there  be  no  express  warranty :  but  the  common 
law  binds  him  not,  unless  there  be  a  warranty,  either  in  deed  or  inlaw ;  for 
eaiseat  emptor*^     1  Inst.  102,  a. 

(2)  "Is  it  not  true,  that  iu  every  bargain  there  is  a  covenant T  for,  if  I 
buy  of  you  a  horse,  although  there  be  not  an  express  warranty  of  sound- 
ness, yet  if  the  horse  be  unsound,  I  shall  have  writ  of  trespass  on  my  case, 
and  shall  aver  that  you  sold  me  the  horse,  knowing  it  to  be  unsound." 
Per  Pastony  J.,  20  Hen.  VI.  35,  a.  It  seems,  that  by  the  term  **  cove- 
nant," in  this  passage,  must  be  understood  implied  promise,  or  warranty. 

2  T  2 
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this  kindy  however,  which  are  grounded  merely  on  the  deceit,  it  is 
eflsentially  neoeaeary  that  the  knowledge  of  the  party,  or,  as  it  is 
technically  termed,  the  sdenter,  should  be  aTerred  in  the  declara- 
tion, and  also  proved. 

1.  The  scienter  must  be  averred  in  the  declaration : 

For  where  in  an  action  on  the  case,  in  nature  of  deceit  (c),  it  was 
stated  in  the  declaration,  that  the  defendant  had  sold  certain  goods 
as  his  own  goods,  to  the  plaintiff,  when  in  truth  they  were  the  goods 
of  another  person :  it  was  holden,  that  this  declaration  would  not 
maintain  the  action,  for  want  of  an  averment,  that  the  defendant 
sold  the  goods  sciens  that  they  were  the  goods  of  another  person ; 
and  there  was  judgment  for  the  defendant.  So  where  the  declara- 
tion stated,  that  me  defendant  being  a  goldsmith  (<f),  and  having 
skill  in  precious  stones,  sold  a  stone,  to  the  plaintiff  for  a  sum  m 
money,  affirming  it  to  be  a  Bezoar  stone,  whereas,  in  truth,  it  was 
not  a  Bezoar  stone.  After  verdict  and  judgment  for  the  plaintiff  in 
B.  R.  it  was  adjudged,  on  error  in  the  Exdiequer  Chamber,  that 
the  declaration  was  bad,  because  it  was  not  averred,  that  the  defen- 
dant knew  it  not  to  be  a  Bezoar  stone,  or  that  he  warranted  it  to  be 
a  Bezoar  stone  (3). 

2.  The  scienter  must  be  proved : 

In  an  action  on  the  case(e),  for  selling  a  horse  as  defendant's 
own,  when  in  truth  it  was  the  horse  of  A. ;  it  appeared  that  the 
defendant  bought  the  horse  in  Smithfield,  but  had  not  taken  the 
usual  precaution  of  having  the  horse  legally  tolled ;  yet  as  the 
plaintiff  could  not  prove,  that  the  defen£mt  knew  that  the  horse 
belonged  to  A.,  the  plaintiff  was  nonsuited :  for  the  scienter  or 
fraud  is  the  gist  of  the  action  where  there  is  not  a  warranty ;  if 

(c)  Da/e'fcase,  Cro.  Bliz.  44.  (e)  SpHgweU  ▼.  AUem,  Aleys,  91 ;  2 

(d)  Chandelor  v.  Loput,  Cro.  Jac.  4.  East's  Rep.  448,  n.  (a),  8.  C. 


(3)  At  the  time  of  this  decision  great  strictness  was  required  ia  the 
all^ation  of  a  warranty.  It  was  then  essentially  necessary  that  it  should 
appear  on  the  face  of  the  declaration,  that  the  warranty  was  contempora- 
neous with  the  sale.  The  usual  and  correct  form  for  this  purpose  was, 
that  the  defendant  warrantUando  vendidiL  (See  Cro.  Jac.  630.)  It  was 
on  this  ground,  and  not  on  the  ground  of  any  distinction  in  terms  between 
an  affirmation  and  a  warranty,  as  I  conceive,  that  the  court,  in  Chandelar 
V.  Lopus,  observed,  that  there  was  not  an  averment  of  warranty.  It  must 
be  admitted,  however,  that  the  language  of  the  reports*  countenances  this 
distinction,  friTolous  as  it  may  seem  to  modem  readers.  See  further  on 
this  subject  the  opinions  of  Holt,  C.  J.,  in  Medina  v.  Stauffhian,  SiJk.  210 ; 
Ld.  Raym.  593,  S.  C. ;  and  of  Buller,  J.,  in  Pasiey  v.  Freeman,  3  T.  R. 
57.  As  to  what  would  be  sufficient  evidence  to  support  the  warrantitando 
vendidit,  see  Half  9  opinion  in  Limey  v.  Selby,  Ld.  Baym.  1 120. 

♦  See  Harvey  ▼.  YoMng,  TeW.  20. 
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there  be  a  warranty,  then  the  party  takes  upon  himself  the  know- 
ledge of  the  title  to  the  horse  and  also  of  his  qualities  (4).  So  where 
the  declaration  stated  (/),  that  the  plaintiff  bargained  with  the 
defendant  to  buy  of  him  a  musket,  as  a  sound  and  perfect  musket, 
for  the  price  of  two  guineas  and  a  half,  and  that  the  defendant 
knowing  the  musket  to  be  unsound  and  imperfect,  sold  the  same  to 
the  pUuntiff  as  a  sound  and  perfect  musket,  &c.  Plea,  N.  G. 
Lord  KenyoHj  C.  J.,  held  it  to  be  necessary  that  the  scienter  should 
be  proved. 

2.  Oh  an  express  Warranty. — An  action  on  the  case,  in  nature 
of  a  writ  of  deceit,  may  be  maintained  against  any  person  who 
deceives,  by  a  false  assertion,  and  thereby  injures,  another  who  has 
placed  a  reasonable  confidence  in  him  (5) :  as  where  a  party  (g) 
m  poiasession  of  a  personal  chattel  sells  it,  and  at  the  time  of  sale 
aflSrms  it  to  be  his  own,  when  in  truth  it  belongs  to  another,  the 
vendee  may  recover  a  compensation  in  damages  for  such  injury  as 
he  can  prove  to  have  been  sustained  in  consequence  of  this  deceit ; 
for  the  possession  of  a  personal  chattel  is  a  colour  of  title,  and  it  is 
but  a  reasonable  confidence  which  the  vendee  places  in  the  vendor, 
when  he  affirms  it  to  be  his  own.  But  where  the  affirmation  is  (as 
it  is  termed  in  some  of  the  books)  a  nude  assertion ;  that  is,  where 
the  party  deceived  may  exercise  his  own  judgment ;  as  where  it  is 
mere  matter  of  opinion,  or  where  he  may  make  inquiry  into  the 
truth  of  the  assertion,  and  it  becomes  his  own  fault  from  laches, 
that  he  is  deceived ;  in  this  case  an  action  cannot  be  maintained  (6). 
As  if  A.,  being  possessed  of  a  term  for  years  (A),  offers  to  sell  it  to 
B.,  saying  that  a  stranger  would  have  given  A.  a  certain  sum  of 

(/)  Dowdingy, Mortimer,  2'RiBi9ibO,  Stoughim^  Balk.  210;  Lord  Baym.  693, 

n.  (fl\  8.  C. 

(g)  Oroue   ▼.   Gardner,    Cartb.    90 ;  (A)  1  B.  A.  101,  pi.  16,  a4iudgecL 
Comb.  142,  8.  C. ;    see  ako  Medina  ▼. 


(4)  It  is  to  be  observed^  that  actions  on  the  case,  for  the  breach  of  an 
express  warranty,  bear  a  strong  resemblance  to  these  actions  on  the  case 
in  the  nature  of  deceit  on  implied  warranties  :  but  this  distinction  between 
them  ought  to  be  attended  to ;  that  in  actions  on  the  case  in  the  nature 
of  deceit,  the  gravamen  is  the  deceit,  and  the  gist  of  the  action  is  the 
scienter ;  but  in  the  action  for  breach  of  warran^,  the  gravamen  is  the 
breach  of  warranty ;  and  where  the  plaintiff  decuures  in  tort  for  such 
breach,  it  is  not  necessary  to  allege  the  scienter,  nor,  if  alleged,  to  prove  it. 
WiUiamson  v.  AlHsan,  2  East,  446. 

(5)  Formerly  it  was  usual  in  cases  of  this  kind  to  declare  in  tort ;  but  it 
was  observed  by  Grose,  J.,  in  Pasley  v.  Freeman,  3  T.  R.  54,  that  all  the 
cases  of  deceit  for  misinformation  might,  as  it  seemed  to  him,  be  turned 
into  actions  of  assumpsit. 

(6)  The  case  of  Baglg  v.  Merrel,  Cro.  Jac.  386,  and  3  Bulst.  94,  affords 
an  useful  iUustration  of  this  rule. 
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money  for  this  term,  whereas,  in  truth,  that  sum  had  not  been 
othreA  to  A.,  an  action  on  the  case  will  not  lie,  although  B.  was,  by 
such  affirmation,  deceiyed  in  the  value. 

A  chss  of  cases,  on  fraudulent  affirmations,  for  which  an  actkm 
cannot  be  maintained,  was  mentioned  by  Grose^  J.,  in  Pasktf  t. 
Freemait,  3  T.  R.  55 ;  that  is,  where  the  affirmation  is  that  the 
thing  sold  has  not  a  defect  which  is  visible.  An  instance  of  this 
kind  is  mentioned  in  argument  in  Bayly  v.  Merrelj  Gro.  Jac.  387, 
where  a  person  buys  a  horse,  which  the  seller  affirms  to  have  two 
eyes,  and  the  horse  has  one  eye  only ;  in  such  case  the  purchaaer, 
unless,  as  is  quaintly  observed  in  one  of  the  Year  Books,  he  be 
blind,  is  remediless;  for  viaUantilms  nan  darmieniibus  jura  subve- 
niunt  See  also  I)yer  v.  Hargnioe  and  others^  10  Yes.  507,  wha?e 
Sir  William  Chanty  M.  R.,  said,  that  it  was  holden  at  law,  that  a 
warranty  is  not  binding,  where  the  defect  is  obviouB,  and  put  the 
case  of  a  horse  with  a  visible  defect ;  and  of  a  house  without  roof 
or  windows,  warranted  as  in  perfect  repair ;  and  see  Timdal^  C.  J., 
in  MargeUon  v.  Wright ^  7  Bing.  605. 

Declaration  that  defendant,  being  possessed  of  goods,  represented 
to  plaintiff  that  he  was  legaUy  entitled  to  dispose  of  them ;  that 
plamtiff,  in  consequence,  at  defendant's  request,  sold  thrai  by 
auction,  and  after  deducting  certain  charges,  which  he  was  entitled 
to  deduct,  paid  over  the  residue  to  defendant :  that  defendant  de* 
ceived  plaintiff  in  this — that  he,  defendant,  was  not  at  the  time  of 
sale  entitled  to  dispose  of  the  goods ;  that  the  true  owner  afterwards 
recovered  the  value  of  the  plaintiff,  and  that  the  defendant  refused 
to  reimburse  him.  After  verdict  for  plaintiff^  it  was  moved,  in  arrest 
of  judgment,  that  the  declaration  was  neither  ex  contractu  nor  ex 
deacto :  no  allegation  of  fraud ;  no  scienter ;  and  that  tort  would 
not  lie  unless  me  misrepresentation  were  wilful,  and  intended  to 
deceive.  But  the  court  was  of  opinion  that  the  declaration  m^;hfe 
be  sustained  (i) :  that  as  the  defendant  had  not  shown  that  he  was 
authorized  to  sell  at  the  time  he  affirmed  he  was,  and  as  it  was 
proved  he  was  not  authorized  at  the  time  of  the  sale,  the  oourt 
would  presume  that  he  never  had  authority  at  any  time ;  that  he  had 
created  a  belief  in  the  plaintiff  that  he  had  authority,  when  clearly 
he  had  no  authority. 

An  action  on  the  case  for  a  deceit  cannot  be  maintained  by  the 
seller  of  his  share  in  a  trade,  against  the  buyer,  who  has  persuaded 
him  to  sell  it,  at  a  certain  price,  by  a  representation  that  c«tain 
partners,  whose  names  he  will  not  disclose,  are  to  be  joint  purchasersi 
and  that  they  will  give  no  more,  although  in  truth  they  nad  autho- 
rized the  defendant  to  purchase  it,  doinff  the  best  he  could,  and 
although  the  defendant  charged  them  with  a  hifi^her  price  than  he 
gave  (k).    It  being  usual,  in  the  sale  by  auction  m  drugs,  if  they  are 

(0  Adamiom  y.  Jarvk^  4  Bing^  66.  Bx^  Ghr.,  aflbmiiig  jvdSBiait  of  B»  B. 

(k)  Venum  y.  Keyet,  4  Taunt.  488, 
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fleardamagedy  to  express  it  in  the  biok^'s  catalogue,  and  drugs 
which  are  repacked,  or  the  packages  which  are  discoloured  by  sea- 
water  bearing  an  inferior  price,  although  not  damaged,  the  defen- 
dants, who  had  purchased  some  sea-damaged  pimento,  repacked  it, 
and  advertised  it  in  catalogues  which  did  not  notice  that  it  was 
sea-damaged  or  repacked,  but  referred  it  to  be  viewed,  vnth  little 
facility,  however,  of  viewing  it :  they  exhibited  impartial  samples  of 
the  quality,  and  sold  it  by  auction.  Held,  that  this  was  eqmvalent 
to  a  sale  of  the  goods,  as  and  for  goods  that  were  not  sea-damaged, 
and  that  an  action  lay  for  the  fraud  (I).  N.  An  action  on  the  case 
will  lie  for  a  breach  of  warranty  upon  the  sale  of  a  chattel,  althouj^ 
the  purchaser  has  not  paid  for  it  (m). 

If  SD  order  is  given  for  an  undescribed  and  unascertained  thmg, 
stated  to  be  for  a  particular  purpose,  (as  copper  for  sheathing  ships, 
that  is,  a  particular  copper,  prepared  in  a  particular  manner,)  which 
the  manufacturer  supplies,  he  cannot  sue  fof  the  price  unless  it  does 
answer  the  purpose  for  which  it  was  supplied  (n) ;  but  when  the 
order  was,  '^send  me  your  patent  hopper  and  apparatus  to  fit  up 
my  brewing  copper,  with  your  smoke-consumiuff  furnace,''  it  was 
holden  (o),  that  as  the  purchase  was  of  a  well-defined  and  known 
machine,  it  was  the  buyer's  concern  whether  it  answered  the  pur- 
pose for  which  he  wanted  to  use  it  or  not.  It  is  a  distinction  well 
lounded  both  in  reason,  and  on  authority,  that  if  a  party  purchases 
an  article  upon  his  own  judgment,  he  cannot  afterwards  hold  the 
vendor  responsible,  on  the  ground  that  the  article  turns  out  to  be 
unfit  for  the  purpose  for  which  it  was  reauired ;  but  if  he  relies  upon 
the  judgment  of  the  seller,  and  informs  nim  of  the  use  to  which  the 
article  is  to  be  applied,  the  transaction  carries  with  it  an  implied 
warranty,  that  the  thing  furnished  shall  be  fit  and  proper  for  the 
purpose  for  which  it  was  designed  (p). 

Some  pockets  of  hops  were  sold  by  sample,  with  a  warranty  that 
the  bulk  of  the  commodity  answered  the  sample ;  it  was  holden,  that 
the  law  did  not  raise  an  implied  warranty  that  the  commodity  should 
be  merchantable, though  a  fair  merchantable  price  was  given,  and  that 
the  seller  was  not  answerable,  though  the  goods  turned  out  to  be  un- 
merchantable, in  consequence  of  a  latent  defect  which  existed  in  the 
commodity  at  the  time  of  the  sale,  but  which  was  unknown  to  the 
seller,  arising  from  the  fraud  of  the  grower,  from  whom  he  had  pur- 
chased, and  not  from  any  fraud  in  the  seller;  Crrofe,  J.,  and  Lawrence^ 
J.,  laid  great  stress  upon  the  fact  that  the  seller  was  not  the  grower 
of  the  hops,  and  that  the  purchaser,  by  the  inspection  of  the  sample, 
had  as  full  an  opportunity  of  judging  of  the  quality  of  the  hops  as 

(I)  Jtmei  Y.  Bowdm,  4  Taunt.  847.  (o)  Chanter  y.  Hopkim,  4  M.  &  W. 


[m)  Per  CitrUun,  9  Hen.  VII.  21,  b;  399. 

Bro.  Abr.  Deceit,  pi.  24.  (p )  Per  TIndalt  C.  J.,   in  Brown  y. 

(a)  Jon4B  ▼.  Sriffhtf  5  Bingh.  533;  3  Bdfmgionf  2  M.  &  Gr.  289;  2  Soott's 

M.  &  P.  155 ;   recognized  in  Chunier  y.  N.  R.  496 ;  and  tee  Shepherd  y.  Pybvef  3 

HopHm,  4  M.  &  W.  406.  M.  &  Gr.  868  ;  4  Scott's  N.  R.  434. 
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the  seller  himself  (9).  If  a  ship  is  sold  with  all  faults^  the  seller  is 
not  liable  to  an  action  in  respect  of  latent  defects  which  he  knew  of 
without  disclosing  at  the  time  of  sale,  unless  he  used  some  artifice 
to  disguise  them,  and  prevent  their  being  discovered  by  the  pur- 
chaser (r).  In  Meyer  v.  Everth,  4  Campb.  22,  it  was  holden,  that 
on  a  sale  of  goods,  if  the  sale-note  do  not  contain  a  stipulation  that 
the  goods  are  equal  to  a  sample,  parol  evidence  is  inadmissible  to 
make  such  stipulation  part  of  the  contract ;  but  it  may  be  shown 
that  at  the  time  of  the  sale  a  sample  was  fraudulently  exhibited  to 
deceive  the  buyers,  whereby  the  plaintiff  had  been  induced  to  pur- 
chase the  commodity,  which  turned  out  of  greatly  inferior  quality 
and  value  ;  provided  the  plaintiff  has  declared  for  a  deceitful  repre- 
sentation, and  not  merely  on  the  contract  as  containing  the  stipula- 
tion. See  also  Gardiner  v.  Orayy  4  Campb.  144.  If  a  representation 
be  made  before  a  sale,  of  the  quality  of  the  thing  sold,  with  full  op- 
portunity for  the  purchaser  to  inspect  and  examme  the  truth  of  the 
representation,  and  a  contract  of  sale  be  afterwards  reduced  into 
writing,  in  which  that  representation  is  not  embodied,  no  action  for 
a  deceit  lies  against  the  vendor  on  the  ground  that  the  article  sold 
is  not  answerable  to  that  representation,  whether  the  vendor  knew 
of  the  defects  or  not  (5).  But  where  the  warranty  is  implied  by 
law,  evidence  of  its  breach  is  admissible  although  there  is  a  written 

contract  (0* 

Upon  a  sale  of  pictures,  a  bill  of  parcels  of  '^  Four  pictures. 
Views  in  Venice,  Canaletti,  160/.,'*^  is  evidence  (u)  from  which  a 
jury  is  at  liberty  to  infer  a  warranty,  that  the  pictures  were  painted 
by  that  artist. 

Warranty  an  Sale  of  Horses. — As  actions  are  more  frequently 
brought  for  the  breach  of  warranties  upon  the  sale  of  horses  than 
upon  the  sale  of  any  other  chattel,  the  following  remarks  will  be 
chiefly  directed  to  that  subject : — A  horse  being  an  animal  subject 
to  secret  maladies  which  cannot  be  discovered  by  a  mere  trial  and 
inspection,  it  is  usual,  and  in  all  cases  prudent,  for  the  buyer  of  a 
horse  to  require  from  the  seller  a  warranty  of  its  soundness :  for  if 
a  horse,  having  a  secret  malady,  is  sold  without  a  warranty  of  sound- 
ness, and  without  any  fraud  on  the  part  of  the  seller,  the  purchaser 
is  without  a  remedy.  Formerly,  indeed,  it  was  a  current  opinion, 
that  a  sound  price  ffiven  for  a  horse  was  tantamount  to  a  warranty 
of  soundness ;  but  it  was  observed  by  Grose^  J.,  in  Parhinscn  v. 
Zee,  2  East,  322,  that  when  that  doctrine  came  to  be  sifted,  it  was 
found  to  be  so  loose  and  unsatisfactory  a  ground  of  decision,  that 
Lord  Mansfield^  C.  J.,  rejected  it,  and  said,  that  there  must  either 

(q)  P«rih'fuoftv.J>e,  2  East's  Rep.  314.  (0  Skepkird  ▼.  Pyhms,  3  M.  ft  Gr. 

?r)  Baglehole  v.  Walien,^  Campb.  154.  868 ;  4  ScoU's  N.  R.  434.  I 

(«)  Pickering  y^Dotcion,  4  Taunt.  779.  (u)  Power  v.  Barkamt  6  Ker.ft  Han. 

See  further  on  this  subject,   Dawee  y.  62;  4  A.  &  E. 473;  see  also /nr Acm< ▼. 

King,  1  Stark.  N.  P.  C.  75.  Slade,  2  Esp.  N.  P.  C.  572. 
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be  an  express  warranty  of  soundness^  or  fraud  in  the  seller,  in  order 
to  maint>ain  the  action. 

The  advantage  arising  to  the  buyer^  from  an  express  warranty 
of  soundness,  is  this — that  such  warranty  extends  to  every  kind  of 
soundness,  known  and  unknown  to  the  seller ;  and  if  the  warranty 
be  false,  the  buyer  has  a  remedy  against  the  seller,  to  recover  a 
compensation  in  damages.  "  To  be  sold,  a  black  gelding,  five  years 
old ;  has  been  constantly  driven  in  the  plough — warranted  ;^  it  was 
holden  (x),  that  the  warranty  applied  to  soundness  only.  "  Keceived 
of  B.  £ —  for  a  grey  four-year  old  colt,  warranted  sound ;''  it  was 
holden  (y),  that  the  warranty  was  confined  to  soundness  only,  and 
that  the  preceding  statement,  as  to  the  age,  was  matter  of  descrip- 
tion onlv,  for  which  the  party  is  not  answerable,  unless  it  be  shown 
to  be  false  vnthin  his  knowledge.  Roaring  is  a  malady  which  ren- 
ders a  horse  less  serviceable  for  a  permanency,  and  therefore  an  un- 
soundness (z).  A  nerved  horse  is  unsound  (a)  :  so  is  a  chest- foun- 
dered  (&).  So  if  the  horse  has  a  bone  spavin  in  the  hock  (c).  Crib- 
biting,  which  has  not  vet  produced  disease,  or  alteration  of  struc- 
ture, is  not  an  unsoundness  {d)  within  a  general  warranty ;  but  it  is 
a  vice  under  a  warranty  that  a  horse  is  sound  and  free  from  vice  {e)^ 
Mere  badness  of  shape  ( /*),  tliough  rendering  the  horse  incapable  of 
work,  or  more  hable  to  become  lame  at  some  future  time  (^),  is  not 
unsoundness  A  temporary  lameness  rendering  a  horse  less  fit  for 
present  service  at  the  time  of  sale,  is  a  breach  of  a  warranty  of 
soundness;  and  it  will  be  no  defence  that  he  afterwards  re- 
covered (A).  A  man  who  buys  a  horse  warranted  sound,  must  be 
taken  as  buying  him  for  immediate  use,  and  has  a  right  to  expect 
one  capable  of  that  use,  and  of  being  immediately  put  to  any  fair 
work  the  owner  chooses.  The  rule  as  to  unsoundness  is,  that  if  at 
the  time  of  the  sale  the  horse  has  any  disease,  which  either  actually 
does  diminish  the  natural  usefulness  of  the  animal,  so  as  to  make 
him  less  capable  of  work  of  any  description,  or  which  in  its  ordinary 
progress  will  diminish  the  natural  usefulness  of  the  animal ;  or  if 
the  Iiorse  ha9,  either  from  disease  or  accident,  undergone  any  altera- 
tion of  structure,  that  either  actually  does  at  the  time,  or  in  its 
ordinary  effects  will  diminish  the  natural  usefulness  of  the  horse, 
such  horse  is  unsound  (t).    So  if  a  horse  has,  at  the  time  of  sale,  a 


(v)  IUekard9on  ▼.  Brtnon,  1  Bingh.  344. 

(y)  Bndd  y.  FtnrfMmr,  8  Bingh.  48. 

(jr)  Omlow  Y.  isomer,  2  Stark.  N.  P.  C. 
81.  But  BM  Bqm9€U  y.  CoUiif  2  Campb. 
523. 

(a)  Btit  Y.  Otbame,  Ry.  &  Mo.  290, 
B§9tt  C.  J. 

(b)  Atieriurp  y.  Fairmanert  8  B. 
Moore,  32. 

(c)  Waiton  y.  Denton,  7  C.  &  P.  85. 

(d)  Brotnmenburg  y.  Hancock,  Holt's 
N.  P.  C.  630. 


(e)  Sekol^M  y.  Robb,  2  M.  &  Kob. 
210. 

(/)  Diekmwn  y.  Fbliett,  1 M.  &  Bob. 
299,  Mder9<m,  J.,  recognized  in  Brown  y. 
Elkington,  8  M.  &  W.  132. 

is)  Brown  y.  Blkington,  8  M.  &  W. 
132. 

(h)  SUon  Y.  Broaden,  4  Campb.  281, 
Lord  SlUnborough,  C.  J. 

(0  Per  Parke,  B.,  in  Coatee  y.  Stepkene, 
2  M.  &  Rob.  157,  recognized  in  Kiddell  y. 
Bumard,  9  M.  &  W.  668. 
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omighy  although  that  may  either  he  temporary  or  may  (ffove  mortal* 
he  is  unsound  (A).  Some  splints  cause  lameness,  others  do  not,  and 
the  consequences  of  the  splmt  are  not  apparent  at  the  time,  like  the 
loss  of  an  eye,  or  any  visible  blemish  or  defect,  to  a  common 
observer.  In  an  action  upon  a  warranty,  in  which  the  defendant 
warranted  the  horse  to  be  sound,  wind  and  limb,  **  at  this  time  ;** 
that  is,  at  the  time  of  the  warranty  made :  tiie  jury  found  a  verdict 
for  plaintiff.  The  judffe  requested  the  jury  to  tell  him,  whether  the 
horse  was  sound ;  or  if  they  believed  him  to  be  unsound,  whether 
that  unsoundness  arose  from  the  splint,  the  existence  of  which  was 
known  to  the  plaintiff  at  the  time  of  the  sale.  The  jury,  in  answer, 
said,  that  althoiirii  the  horse  exhibited  no  fi^mptoms  of  lameness  at 
the  time  when  the  contract  was  made,  he  had  then  upon  him  the 
seeds  of  unsoundness  arising  from  the  splint.  The  court,  on  motion 
for  new  trial  (/),  sustained  the  verdict,  thinking  that,  by  the  terms 
of  the  warranty,  the  parties  meant  that  this  was  not  a  splint  at  that 
time  which  would  be  the  cause  of  future  lameness,  and  diat  the  jury 
had  found  that  it  was ;  and,  consequently,  the  warranty  was  broken. 
As  soon  as  the  unsoundness  is  discovered,  the  buyer  should  imme- 
diately tender  the  horse  to  the  seller  (m) ;  and  if  he  refuses  to  take 
him  back,  sell  the  horse  as  soon  as  possible  for  the  best  price  that 
can  be  procured;  for  the  purchaser  is  entitled  to  recover  for 
the  keep  of  the  horse  for  such  time  only  as  would  be  required 
to  resell  the  horse  to  the  best  advantage  (n).  In  an  action  (o)  for 
breach  of  warranty  of  a  horse,  the  plaintiff  cannot  recover  as  special 
dami^  the  loss  of  a  bargain  for  resale  of  the  horse,  thongn  the 
contract  of  resale,  at  a  pront,  had  been  actually  completed  before  the 
unsoundness  was  discovered. 

Where  an  artide  is  warranted,  and  the  warranty  is  not  complied 
with,  the  vendee  has  three  courses,  any  one  of  which  he  may 
pursue. 

Ist.  He  may  reftise  to  aco^t  the  article*  Ahhou^  the  vendee 
of  a  specific  chattel,  delivered  with  a  warranty,  may  not  have  a  li^t 
to  return  it,  the  same  reason  does  not  apply  to  cases  of  executory 
contracts ;  where  an  article,  for  instance,  is  ordered  fnnn  a  mano^ 
fiicturer,  who  contracts  that  it  shall  be  of  a  certain  quality,  or  fit  tot 
a  certain  purpose,  and  the  article  sent  as  such  is  never  completely 
accepted  by  the  party  ordering  it ;  in  this  and  similar  cases,  the 
party  ordering  may  return  it  as  soon  as  he  discovers  the  defect,  pro- 
vided he  has  done  nothing  more  in  the  meantime  than  was  necessary 

(k)  S.  P.  per  Lord  BOeniorough,  C.  J.,  (m)  Owim//  y.  Ooare,  1  Taimt.  H.  567. 

ia  BUom  y.  Brogdm,  4  Camp.  281 ;  and  (»)  Me.  Kemgie  y.  Hmicaek,  Rj.  &  M. 

per  Beit,  C.  J.  C.  B.,  in  JUddard  y.  Kam,  436,  per  LUtUdaie,  J.,  dted  by  Demmm, 

Midd.  SittingB  after  E.  T.  5   Geo.  lY. ;  C.  J.,  in  CaUitenmm  y.  Lamb,  2  A.  & 

Ooatm  Y.  Stepkem,  2  M.  &  Rob.  157,  S.  P.  B.  132. 

But  see  Bolden  y.  BrojfdeH,  2  M.  &  Rob.  (o)  Clare  y.  Meynard,  6  A.  ft  E.519; 

lis.  1  NeY.  A  P.  701. 

(0  Margetecn  y.  Wright,  8  Bingb.  454. 
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to  giye  it  a  fair  trial  (p) :  but  there  19  no  authority  to  ahow  that  he 
may  return  it,  where  he  has  done  inore  than  was  consistent  with  the 
purpose  of  trial  (7)« 

2ndly.  He  may  accept  it,  and  bring  a  cross  action  on  the 
warranty.  ^^  I  take  it  to  be  clear  law,  that  if  a  person  purchases  a 
horse  which  is  warranted,  and  it  afterwards  turns  out  that  the  horse 
was  unsound  at  the  time  of  the  warranty,  the  buyer  may,  if  he 
pleases,  keep  the  horse  and  bring  an  action  on  the  warranty,  in 
which  he  will  haye  a  right  to  recover  the  difference  between  the 
value  of  a  sound  horse  and  one  with  such  defects  as  existed  at 
the  time  of  the  warranty  (q) ;  and  the  seller  will  be  liable  in  sudi 
an  action  notwithstanding  any  length  of  time  which  may  have 
elapsed"  (r). 

Srdly.  He  may,  without  bringing  a  cross  action,  use  the  breach 
of  warranty  in  reduction  of  damages  in  an  action  brought  for  the 
price.  Where  an  action  was  brought  for  the  price  of  cinque-foin 
seed  sold  by  the  plaintiff  to  the  defendant  at  so  much  per  quarter, 
and  warranted  to  be  good  new  growing  seed ;  the  defence  was,  that 
it  did  not  correspond  with  the  warranty.  It  was  proved,  that  soon 
after  the  sale  the  seed  had  been  examined  and  tasted  by  a  person 
of  skill,  who  declared  it  not  to  be  ffood  growing  seed ;  the  defendant, 
however,  did  not  communicate  this  to  the  plaintiff,  or  return  the 
seed,  and  afterwards  sowed  part  and  sold  residue,  which  was  not 
paid  for,  and  purchaser  declared  he  would  not  pay  for  it,  because  it 
nad  proved  wholly  unproductive.  It  was  holden,  that  the  defen- 
dant was  not  bound  to  return  the  seed  without  using  it,  and  that  by 
keeping  it  he  had  not  precluded  himself  from  insisting  on  the  breach 


!! 


>)  SetLorpmerT.Smiih,!  B.&C.  1.  (r)  Par  JUiiMUa§,  J^  m  PmMm  ▼. 

[q)  VerLoTdEidom,  C.  J.,  in  Ocrfit  v.      i^li«or»»9  B*&C.265« 
Hamuq^,  3  Esp.  N.  P.  C.  83. 


(7)  Per  Lord  Tenterden,  C.  J.»  delivering  the  judgment  of  the  court  in 
Street  v.  Bhy,  2  B.  &  Ad.  456  ;  where  the  plamtiff,  on  the  2nd  of 
February,  sold  a  horse  to  the  defendant  for  4SL,  with  a  warranty  of  soand* 
ness.  The  defendant  took  the  horse,  and  on  the  same  day  sold  it  to 
Bailey  for  45/.  Bailey,  on  the  following  day,  parted  with  it  in  exdiaiue 
to  Osborne ;  and  Osborne  in  two  or  three  days  afterwards  sold  it  to  the 
defendant  for  30/.  No  warranty  was  jgiven  on  any  of  the  three  last  sales. 
The  horse  was  unsound  at  the  tune  of  the  first  sale ;  and  on  the  9th  of 
February  the  defendant  offered  to  return  it  to  the  plidntiff,  who  refiised  to 
accept  it.    The  plaintiff  brought  an  action  against  the  defendant  for  the 

§rioe ;  it  was  holden,  that  supposing  it  might  have  bem  competent  for  the 
efendant  to  return  the  horse  after  having  accepted  it  and  taken  it  into 
lus  possession,  if  he  had  never  parted  with  it  to  another,  at  all  events  he 
could  not  do  so  after  a  resale  at  a  profit ;  the  defenduit,  however,  was 
entitled  to  give  the  breach  of  warranty  in  evidence  in  mitigation  of 
damages. 
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of  wftrranty  as  a  defence  to  the  action ;  and  the  jury  haraig  found 
Ibr  the  dcKfendant  on  this  point,  and  there  not  being  any  evidence 
to  show  that  the  seed  was  of  anv  value,  the  eonrt  of  B.  R.  refused 
to  disturb  the  verdict  ($).  The  cases  have  established,  that  a 
breach  of  the  warranty  may  be  given  in  evidence  in  mitigation  of 
damages,  on  the  principle  <y  avoiding  circuity  of  action;  and  there 
is  no  hardship  m  such  a  defence  being  auowed,  as  the  plaintiff 
ought  to  be  prepared  to  prove  compliance  with  his  warranty,  whidi 
is  nart  of  the  consideration  for  tne  specific  price  agreed  by  the 
defendant  to  be  paid  (t).  *^  In  all  those  cases  of  goods  sold  and 
delivered  with  a  warranty,  and  work  and  labour,  as  well  as  the  case 
of  goods  a^ed  to  be  supplied  according  to  a  contract,  it  is 
competent  for  the  defendant,  not  to  set  oif,  by  a  proceeding 
in  tne  nature  of  a  cross  action,  the  amount  of  damages  which 
he  has  sustained  by  breach  of  the  contract,  but  simply  to  defend 
himself  by  showing  how  much  less  the  subject-matter  of  the  action 
was  worth,  by  reason  of  the  breach  of  contract,  and  to  the  ex- 
tent that  he  obtains,  or  is  capable  of  obtaining,  an  abatement  of 
price  on  that  account,  he  must  be  considered  as  having  received 
satisfaction  for  the  breach  of  contract,  and  is  precluded  from 
recovering  in  another  action  to  that  extent ;  but  no  more  («).^ 
But  a  consequential  and  subsequent  damage  and  loss,  must  be  the 
subject  of  a  cross  action  (x). 

It  was  formerly  holden,  that  the  purchaser  mighty  on  discovering 
the  breach  of  warranty,  rescind  the  contract,  return  the  article 
warranted,  and  if  he  had  paid  the  price,  recover  it  back  (y)  ;  but  it 
is  now  settled,  that  you  cannot  treat  a  contract  as  rescinded  on  the 
ground  of  a  breach  of  warrantv,  except  there  was  an  original  agree- 
ment that  the  party  should  be  at  liberty  to  rescind  in  such  case, 
or  unless  both  parties  have  consented  to  rescind  it  (2). 

The  ancient  method  of  declaring  in  cases  of  warranty,  was  in 
tort  (8)  on  the  warranty  broken;  but  of  late  years  it  has  been 
found  more  convenient  to  declare  in  assumpsit.  The  propriety  of 
the  modem  practice,  which  has  prevailed  generally  for  many  years, 
was  established  in  the  case  of  Stuart  v.  vFilkins^  Doug.  18.  If  a 
horse  be  warranted  sound,  but  prove  unsound,  and  the  buyer  offers  to 
return  him  to  the  seller,  who  refiises  to  receive  him,  the  buyer  may, 
notwithstanding  such  refusal,  mountain  an  action  against  the  seller 

(«)  PouUan  >.  Latiimori,  9  B.  &  C.  M.  &  W.  870. 

259;  4  M.  &Ry.  208.  (s)  8.  C. 

(/)  Per  Lord  Tenterden,  C.  J.,  in  Street  (y)  See  CMriis  y.  Hanntty^  3  Ssp.  N. 

Y.  B/oy,  2  B.  &  Ad.  462.    But  see  Gri-  P.  C.  83. 

maldi  ▼.  White^  4  Esp.  N.  P.  C.  95.  (z)    Per  Lord  Lyndktaret,    C.  B.,  in 

(ti)  Per  Parke,  B.,  deliTering  the  judg-  Gompertz  v.  DetUon,  1   Cr.  &  M.  209, 

ment  of  the  court  in  Mandel  y.  Steel,  8  recognizing  Street  y.  Biay. 

(8)  In  this  form  of  declaration  the  scienter  need  not  be  charged,  or,  if 
charged,  need  not  be  proved.     Williamson  v.  AUisonj  2  East,  446. 
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lor  a  breach  of  the  warranty,  if  he  can  prove  that  the  horse  was 
unsound  at  the  time  Of  warranty.  This  was  decided  in. Fielder  v. 
Siarhiriy  1  H.  BL  17,  (recognized  in  PateshaU  v.  Tranter^  3  A.  & 
E.  lOS ;  4  Nev.  &  Man.  649,)  where  the  buyer  had  kept  the  horse 
eight  months,  without  giving  any  notice  of  the  unsoundness,  before 
he  made  an  offer  to  return  him.  Lord  Loughborough^  C.  J.,  said^ 
'^^  that  no  length  of  time  elapsed  after  the  sale  would  alter  the  nature 
of  a  contract  originally  false  (9).  Neither  is  notice  necessary  to  be 
giyen.  Though  the  not  giving  notice  will  be  a  strong  presumption 
against  the  buyer,  that  the  horse  at  the  time  of  sale  had  not  the 
defect  complained  of,  and  will  make  the  proof  on  his  part  much 
more  difficult."  But  where  there  is  an  agreement  to  take  a  horse 
back  (a)|  if  on  trial  he  shall  be  found  faulty,  though  it  is  accompa- 
nied with  an  express  warranty,  yet  it  is  incumbent  on  the  purchaser, 
if  he  discovers  any  fault,  to  use  due  diligence  in  returning  the  horse; 
for  a  trial  means  a  reasonable  trial.  And  it  is  expedient  in  all  cases 
to  give  notice  as  early  as  possible  of  the  unsoundness  or  defects 
complained  of.  A  horse  was  sold  at  a  public  auction  (&),  warranted 
six  years  old  and  sound,  and  one  of  the  conditions  (10)  of  sale  was, 
^'that  the  purchaser  of  any  horse  warranted  sound,  who  should 
conceive  the  same  to  be  unsound,  should  return  him  within  two 
days ;  otherwise  he  should  be  deemed  sound.^^  Ten  days  after  the 
sale,  the  plaintiff  discovered  that  the  horse  was  twelve  years  old, 
and  offered  to  return  him,  but  the  defendant  refused  to  receive  him, 
and  thereupon  plaintiff  sold  the  horse,  and  brought  an  action  on 
the  warranty  aeainst  the  seller.  It  was  proved  that  the  horse  was 
twelve  years  old.  The  jury  were  of  opinion  that  the  plaintiff,  by 
not  returning  the  horse  sooner,  had  made  him  his  own,  and  gave  a 
verdict  for*  the  defendant ;  but  the  court  set  aside  the  verdict,  and 
Lord  Kenyoriy  C.  J.,  observed,  "  that  the  question  turned  on  the 

(a)  Adam  y,  Biekardtt  2  H.  Bl.  573.  {b)  BuchmumY.  Partukaw,  2  T.  B.  745. 


(9)  If  a  party  be  induced  to  purchase  an  article  by  fraudulent  misrepre- 
sentation ot  the  seller,  and  after  discovering  the  fraud  continue  to  deal 
with  the  article  as  his  own,  he  cannot  recover  back  the  money  from  the 
seller.     Campbell  v.  Flemng,  1  A.  &  £.  40. 

(10)  In  Meenard  v.  Aldridge,  3  Esp.  N.  P.  C.  271,  it  was  proved,  that 
the  conditions  of  sale  were  contained  m  a  printed  paper  pasted  up  under 
the  auctioneer's  box,  and  that  the  auctioneer  at  the  time  of  the  sale  had 
announced  that  the  conditions  of  sale  were  as  usual.  Lord  Kenyan,  C.  J., 
held,  that  this  was  a  sufficient  notice  to  all  persons  who  came  to  the  sale,  of 
the  conditions  under  which  the  horses  were  sold ;  and  he  compared  it  to 
the  case  of  carriers,  who  advertised  that  they  wonld  not  be  liable  for  goods 
lost  above  a  certain  value,  unless  entered  as  such ;  in  which  case  the  post- 
ing up  of  a  bill  in  the  coach-office  to  that  effect,  had  been  holden  to  be 
sufficient  notice.  See  Bywater  v.  JEUchardeon,  1  A.  &  E.  508  ;  3  Nev.  & 
M.  748 ;  and  Smart  v.  Hyde,  8  M.  &  W.  723. 
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oonditiovi  of  sale,  which,  in  his  opinion,  ought  to  be  confined  sol^jr 
to  the  circamstance  of  unsoundness ;  that  there  was  good  sense  ill 
making  such  a  condition  at  a  public  sale ;  because,  notwithstanding 
all  the  care  that  could  be  taken,  many  accidents  miefat  happen  to 
tiie  horse  between  the  time  of  sale  and  the  time  when  the  horse 
might  be  returned,  if  no  time  were  limited.  But  the  cireumdtanoe 
of  the  age  of  the  horse  was  not  open  to  the  same  difficulty."  The 
vendor  of  a  horse,  who  makes  a  ccmtract  of  sale  on  a  Sunday,  but 
not  in  the  exercise  of  his  ordinary  calling,  may  recoyer  (c).  The 
defendant  was  the  proprietor  of  a  sta^e-coach,  and  a  horse-dealer. 
Tbe  plaintiff's  son  was  trayelling  on  a  Sunday  in  defendant's  coach, 
and  whOe  the  horses  were  changing,  made  a  verbal  bargain  for  the 
horse  in  ouestion  for  the  price  of  thirty-nine  guineas ;  the  defendant 
wmrrantea  die  horse  to  be  sound,  and  not  more  than  seven  yean 
old.  The  horse  was  delivered  to  the  plaintiff  on  the  following 
Tuesday,  and  the  price  then  paid ;  there  was  not  any  evidence  to 
show  that  the  plaintiff  or  his  son  knew  at  the  time  when  he  made 
the  bargain  that  defendant  was  a  horse-dealer.  An  action  having 
been  brought  for  a  breach  of  the  warranty ;  it  was  objected,  that 
the  bargain  having  been  made  on  a  Sunday,  was  void  within  statute 
29  Car.  II.  c.  7,  s.  2.  But  it  was  holden  («i),  that  there  was  not 
any  complete  contract  on  the  Sunday,  as  it  then  rested  in  parol, 
nor  until  the  Tuesday  when  the  horse  was  delivered  to  and  accepted 
by  the  plaintiff.  But  assumine  the  contract  to  be  complete  on  the 
Sunday,  as  the  purchaser  had  no  knowledge  of  the  fact  that  Uie 
vendor  was  exercising  his  ordinary  caUing,  he  might  recover. 
Where  a  horse  is  sold  with  a  warranty  of  soundness  (e),  for  a  oeiv 
tain  sum,  part  of  which  is  paid  at  the  time  of  sale,  if  the  horse 
prove  unsound,  and  the  sum  paid  be  equal  to  the  value  of  the  horse, 
the  seller  cannot  recover  the  remainder  (11).  Plaintiff  sold  the 
defendant  a  horse  with  a  warranty  of  soundness;  the  defendant 
gave  the  plaintiff  a  bill  of  exchange  for  the  price :  the  defendant  dis- 
covering the  horse  to  be  unsound,  tendered  him  to  the  plaintiff^  but 
he  refused  to  take  him  back  again.     An  action  having  been  brought 

(e)  Dmry  r.D^fimfaUUf  1  Taunt.  131.  (e)  Kinff  ▼.  Bo9ftm,  Middlesex  Sittings 

ButaeeANi^A  T.4Mrrow,4Bingli.84.  after  B.  T.  1789 ;  JTaifwi,  C.  J..  7  Ba^ 

(d)  Blax9om§  ▼.  WUHanu,  3  B.  ft  C.  481,  n. 
232. 

(11)  In  caaes  of  this  kind,  it  will  be  advisable  for  the  defendant  to  give 
the  plaintiff  previous  notice  of  the  intended  defence,  in  order  that  he  may 
be  prepared  to  meet  it.  But,  where  the  sum  to  be  paid  by  the  defendant 
is  not  ascertained  by  the  terms  of  the  agreement,  and  the  plaintiff  declares 
on  a  quantum  meruU,  it  is  competent  to  the  defendant,  even  without  notice 
to  the  plaintiff,  to  prove  that  the  thing  sold  was  not  worth  so  much  as 
the  plamtiff  claims.  And  if  it  appear,  that  the  plaintiff  has  been  paid  on 
account  as  much  as  the  thing  was  worth,  he  cannot  recover.  Batten  v. 
Butter,  7  East,  479. 
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by  the  plaintiff  against  the  defendant  on  the  bill,  the  defendant 
proyed,  that  the  plaintiff*,  at  the  time  of  sale^  \new  thai  the  horse 
toas  wuound.  It  was  holden  (/),  tnat  the  plaintiff  could  not 
recover ;  for  it  was  clearly  a  fraud,  and  a  person  cannot  recover  the 
-price  of  goods  sold  under  a  fraud.  Where  the  contract  of  waeiv 
ranty  is  still  open,  it  is  essentially  necessary  that  the  pkdntiff  should 
declare,  in  a  special  action  on  the  case  (v)^  founded  on  the  warranty, 
and  not  merely  in  an  action  for  money  had  and  received,  to  recover 
the  price  of  the  horse  (12).  In  an  action  for  money  had  and  re* 
oeived  (A),  to  recover  back  the  price  of  a  horse,  sold  as  a  sound 
horse,  and  which  proved  to  be  unsound,  it  appeared  in  evidence, 
that  there  had  been  a  warranty  of  soundness  at  the  time  of  l^e 
original  contract  of  sale :  but  in  a  subsequent  conversation,  when 
tiie  plaintiff  objected  that  the  horse  was  unsound,  the  defendant 
said,  that  if  the  horse  were  unsound  he  would  take  it  amin,  and 
return  the  money.  It  was  contended,  on  the  authority  of  l^awer  v. 
Wells^  and  Weston  v.  Downes^  that  the  action  for  money  had  and 
received  would  not  lie ;  because  this  was  no  other  than  a  mode  of 
trying  the  warranty,  which  could  be  by  a  special  action  on  the  case 
only :  and  of  this  opinion  were  the  court ;  Lord  EUenborough^  C 
J.,  (who  delivered  that  opinion,)  observing,  ^^that  the  subseouent 
conversation  was  not  to  be  considered  as  an  abandonment  oi  the 
ori^nal  warranty,  the  performance  of  which  the  defendant  still 
insisted  on ;  but  rather  as  a  declaration,  that,  if  the  warranty  were 
shown  to  be  broken,  he  would  do  that  which  is  usually  done  in  sueh 
cases,  take  back  the  horse  and  repay  the  money.  Then,  ^ere  any 
<}uestion  on  the  warranty  remains  to  be  discussed,  it  ou^ht  to  be  so 
in  a  shape  to  give  the  other  party  notice  of  it,  namely,  m  an  action 
on  the  warranty.''" — ''  A  warranty  by  one  not  intrusted  to  sell,  but 
merely  to  deliver  the  article,  and  bring  back  the  price,  does  not 
l»nd  the  principal  (t),  without  showing  an  express  authority  to 
warrant  giv^i  by  the  latter.^ 

It  is  usual  to  insert  the  warranty  in  the  receipt  for  the  price  of 
the  horse :  in  such  case,  the  receipt,  if  duly  stamped  with  a  receipt 
stamp,  will  be  evidence  of  the  warranty.  » It  does  not  require  an 

rement  stamp  (A).  And  if,  on  the  face  of  such  receipt,  it  appear 
money  was  the  consideration  paid  for  the  horse,  it  will  not  be 
competent  to  the  defendant  to  prove  a  different  consideration,  in 
order  to  take  advantage  of  a  variance,  as  will  appear  by  the  follow- 

(/)  Lewit  ▼.  CotgrwM^  2  Taunt.  2.  oognized  in  Btrtti  ▼.  BUiift  2  B.  ft  Ad. 

(jf)  Powtr  ▼.  WaUt  Cowp.  818 ;  Dong.  462. 
24,  n.,  8,  Ci  W^ttim  v.  DowneM^  Doug.  (0  Per  Bayley,  B.,  Woodln  y.BMftrdf 

23,  and  anit,  p.  98.  4  Tyrw.  265 ;  2  Cr.  &  M.  392. 

(A)  Payne  y.  WhaU^  7  East,  274,  re-  (Ji)  Shrine  Y.Bimore,  2  Campb.  407. 


(12)  In  what  cases  the  plaintiff  may  declare  for  money  had  and  received, 
see  Towers  v.  Barrett,  1  T.  R.  133,  and  ante,  p.  99. 
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ing  case : — The  plaintiff  declared  in  auunq^Ht  (/),  that  in  considera- 
tion that  the  plaintiff  had  bought  of  the  defendant  a  horse  for  so 
much  money,  the  defendant  warranted  the  horse  to  be  sound.     In 

Sroof  of  the  plaintiiTs  case,  a  receipt,  which  had  been  given  by  the 
efendant,  was  produced,  purporting  to  be  a  receipt  of  so  much 
money,  for  a  horse  warranted  sound.  On  cross-examination  of  the 
witness  who  produced  the  receipt,  it  appeared,  that  the  plaintiff  had 
ffiven  a  mare  as  well  as  a  sum  of  money  in  exchange  for  defendant's 
horse.  It  was  objected,  that  there  was  a  variance ;  but  Cfrcthant,  B., 
was  of  a  different  opinion,  observing,  that  the  receipt  admitted  that 
the  defendant  had  token  the  mare  as  money.  So  where  the  decla- 
ration stated  (m)  that  in  consideration  that  the  plaintiff  would  buy 
of  the  defendant  a  horse  for  81  /.  10^.,  to  be  paia  by  the  plaintiff  to 
the  defendant,  the  defendant  promised  that  the  horse  was  sound ; 
and  that  the  plaintiff  did  buy  of  the  defendant  the  horse  for  that 
price,  and  did  pay  to  the  defendant  the  said  31/.  10«.,  and  then 
alleged  as  a  breach  that  the  horse  was  unsound ;  it  appeared  in  the 
proof,  that  the  defendant  agreed  to  dispose  of  his  horse,  which  he 
warranted  sound,  to  the  plamtiff,  for  thirty  guineas,  but  agreed,  at 
the  same  time,  that  if  the  plaintiff  would  take  the  horse  at  that 
value,  he,  the  defendant,  would  purchase  of  the  plaintiff^s  brother 
another  horse  for  fourteen  guineas,  and  that  the  difference  only 
should  be  paid  to  the  defen£mt.  The  witness  described  it  as  one 
deal  between  the  parties,  and  that,  but  for  the  latter  conaderation, 
he  did  not  believe  that  the  bargain  would  have  been  made.  It  was, 
therefore,  objected,  that  the  proof  varied  from  the  contract  as  laid, 
and  showed  rather  a  contract  for  the  exchange  of  horses,  paying 
the  difierence  only  in  money,  than  an  entire  money  payment  for  the 
horse  in  question.  But  the  court  overruled  the  objection ;  Lord 
Ellenhorottgh^  C.  J.,  observing,  that  the  parties  agreed  to  consider 
the  brother's  horse  as  fourteen  guineas,  in  their  mode  of  reckoning 
the  payment  for  the  defendant's  horse ;  but  still  the  consideration 
for  the  latter  was  thirty  guineas,  and  the  defendant  received  thirty 
guineas  in  money  and  vame.  But  where  declaration  in  assumpsit 
stated,  that  the  defendant  warranted  a  horse  to  be  sound,  and  the 
proof  was,  that  the  defendant  warranted  the  horse  to  be  sound 
every  where  except  a  kick  on  the  leg  (n) ;  it  was  holden,  that  this 
was  a  qualified,  and  not  a  general  warranty,  and  consequently  that 
there  was  a  variance. 

(0  Brown  ▼.  Fry,  Devon.  Samm.  Abb.      cognized  in  SoKtjf  ▼.  WHkm^  11  M.  &  W. 
1808,  MS.  622. 

(m)  Hwndi  v.  Bitrimt  9  East,  349 ;  re-  (n)  /oner  v.  Cowley ,  4  B.  &  C.  445. 
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II.  Of  the  Modern  Action  on  the  Case  grounded  on  Fraudulent 
Misrepresentations  by  Persons  not  Parties  to  the  Contract^ 
9  Geo.  IV.  c.  14,  s.  6. 

Where  a  person,  with  a  design  to  deceive  and  defraud  another, 
makes  a  false  representation  of  a  matter  inquired  of  him,  in  con- 
sequence of  which  the  person  to  whom  the  representation  is  made 
enters  into  a  contract,  and  thereby  sustains  an  injury,  an  action  on 
the  case,  in  the  nature  of  deceit,  will  lie  at  the  suit  of  the  party 
injured,  against  the  party  making  the  fraudulent  misrepresentation, 
although  a  stranger  to  the  contract,  from  the  entering  into  which 
the  plaintiff  was  damnified  (13).  This  was  for  the  first  time  de- 
cided in  the  case  of  Paslev  and  another  v.  Freeman,  H.  T.  1789, 
3  T.  R.  61,  which  came  beiore  the  court  on  a  motion  in  arrest  of 
judgment  on  the  third  count  of  the  declaration.  That  count 
stated,  '^  that  the  defendant,  intending  to  deceive  and  defraud  the 
plainti£&,  did  wrongfully  and  deceitfully  encourage  and  persuade 
them  to  sell  and  deliver  certain  goods  to  one  F^ch,  upon  credit, 
and  for  that  purpose  did  falsely,  deceitfully,  and  fraudulently  assert, 
that  Falch  was  a  person  safely  to  be  trusted,  &c.,  whereas,  in  truth, 
Falch  was  not  a  person  safely  to  be  trusted,  and  the  defendant 
well  knew  the  same,  &c.^^  The  question  was,  whether,  admitting 
all  the  facts  as  stated  to  be  true,  the  action  could  be  maintaineo. 
Lord  Kenyon^  C.  J.,  Ashhurst  and  BulleTy  Js.,  were  of  opinion,  that 
it  might  be  maintained ;  Chose,  J.,  was  of  opinion,  that  it  was  not 
maintainable. 

The  principle  of  this  case  was  extended  much  further  by  the 
Court  of  Excnequer  in  the  case  of  Laiwridge  and  Levy  (o),  which 
was  an  action  for  falsely  and  fraudulently  warranting  a  gun  to  have 
been  made  by  Nock,  and  selling  it  as  such  to  the  plaintiff's  father 
for  the  use  of  himself  and  sons,  one  of  whom,  the  plaintiff,  confiding 
in  the  warranty,  used  the  gun,  which  burst  and  injured  him ;  Parke, 
B.,  in  delivering  the  judgment  of  the  court,  said,  ^'  As  there  is 
fraud,  and  damage  the  result  of  that  fraud,  not  from  an  act  remote 
and  consequential,  but  one  contemplated  by  the  defendant  at  the 
time  as  one  of  its  results,  the  party  guilty  of  the  fraud  is  respon- 

(o)  2  M.  &W.  519,  confirmed  on  Error,  4  M.  &  W.  337. 


(13).  The  old  cases  were  confined  to  fraudulent  assertions  by  one  of  the 
contracting  parties,  (as  was  justly  observed  by  Grose,  J.,  in  his  elaborate 
ailment  in  Pasley  v.  Freeman,  3  T.  R.  53,)  and  proceeded  upon  the 
breach  of  a  promise,  either  express  or  imphed,  that  the  fact  misrepre- 
sented was  true,  and  in  these  respects  they  differ  from  Pasley  v.  Freeman, 
and  subsequent  cases  decided  on  the  authority  of  that  case.  See  Lord 
JSldon*s  remarks  on  this  case  in  6  Vesey,  182,  and  in  3  Ves.  k  Beames, 
110. 
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sible  to  ihe  party  injured^  (14).  So  where  the  defendant,  beinff 
about  to  seU  a  public  house,  falsely  represented  to  B.,  who  had 
agreed  to  purchase  it,  that  the  receipts  were  1802.  a  month,  B., 
having  to  the  knowledge  of  the  defendant  communicated  this  state- 
ment to  the  plaintiiT,  who  became  the  purchaser  instead  of  B. ;  it  was 
holden  (p),  that  an  action  was  maintainable  for  the  deceit  by  the 
party  eventually  injured. 

It  seems,  that  no  representation  is  necessary ;  it  is  enough  if  a 
party  allow  another  to  enter  into  a  contract  under  a  delusion  as  to 
material  facts  which  he  mig^t  have  removed  (g). 

In  cases  of  this  kind  it  is  not  necessary  that  the  defendant  should 
have  derived  any  advantage  from  the  deceit  (r)  ;  or  that  he  should 
have  colluded  with  the  person  who  did  derive  Uie  advantage ;  bat 
there  must  be  fraud  (15)  in  the  defendant,  in  order  to  support  the 
action  {$) ;  for  in  a  case  where  there  was  not  any  fraud  or  deceit 
in  the  party  making  the  representatioD,  althou^  he  had  incaa- 


(jr)  PUmore  r.  Hooif,.  5  Bing^.  N.  C.  (r)  f«lty  T.J¥fiflii,S  T.B.51;  a&d 

97.  per  kmt^iHh  C.  J.,  w  Bpr^  t.  Dtmifbr<d, 

(«)  See  mu  T.  Gray,  1  Stark.  N.  P.  C.  1  East,  328, 9. 
434,  cited  by  Coltwum,  J.,  in  Pilmort  t.  («)  Ttqip  t.  i>«,  3  Boa.  &  PoL  367,  re- 
Hood,  5  Bingfa.  N.  C.  109.  ooginzed  1^  Pmtk^  J.,  7  Biiq^  107. 


(14)  See  4  M.  &  W.  337>  where  the  Court  of  Exchequer  Chamber 
recognised  this  dictum  of  Ptarke^  B.^  as  the  ground  of  their  dednon.  In 
Winterhottam  y.  Wrighty  10  M.  &  W.  114,  Lord  Abinger,  C.  B.,  said,  in 
reference  to  the  case  of  Levy  y.  Langridge^ — ^we  ou^ht  not  to  attempt  to 
extend  the  principle  of  that  decision ;  the  gun  was  bought  for  the  use  of 
the  son,  the  plaintiff  in  that  action,  who  could  not  make  the  bargain  him- 
self, but  was  really  and  substantially  the  party  contracting :  and  Aldenon^ 
B.  added,  the  principle  of  that  case  was  simply  this,  that  the  father  haying 
bought  the  eun  for  the  yery  purpose  of  being  used  by  the  plaintiff,  the  de- 
fendant made  representations  by  which  he  was  induced  to  use  it.  There  a 
distinct  fraud  was  committed  on  the  plaintiff ;  the  falsehood  of  the  r^Me- 
sentation  was  also  alleged  to  haye  be^  within  die  knowledge  of  the  dm^ 
dant  who  made  it,  and  he  was  properly  held  liable  for  the  oonaequences. 

(15)  *'By  fraud,  I  understand  an  intention  to  deceiye;  whether  it  be 
from  any  expectation  of  adyantage  to  the  party  himself,  or  from  ill-wiil 
towards  the  other,  is  immaterial.*'  Per  Le  Blanc,  J.,  in  Haycraft  y. 
Creoiy^  2  East's  R.  108.  **  Fraud  may  consist  as  wcdl  in  the  suppression 
of  what  is  true,  as  in  the  representation  of  what  is  £dse."  Per  Chambre, 
J.,  3  Bos.  &  Pnl.  371.  *'  Fraud  and  falsehood  must  concur  to  sustain  this 
action ;"  Per  Gibhs,  C.  J.,  MMin  y.  WJdtey  Holf  s  N.  P.  C.  387.  But  as 
respects  fraud,  fraud  in  law  is  sufficient.  **  It  is  fraud  in  law,  if  a  party 
makes  representations  which  he  knows  to  be  false,  although  the  motiye 
from  which  the  representations  proceeded  may  not  haye  been  bad.*' 
TMUd,  C.  J.,  7  Bingh.  1 07.  See  also  Foster  y.  Charles,  6  Bingh.  396 ; 
7  Bingh.  105.  See  Shrewsbury  y.  BUnmt,  2  M.  &  Or.  475 ;  2  Scott's 
N.  R.  588  ;  Pontifea:  y.  Bignold,  3  M.  &  Gr.  63 ;  3  Scott's  N.  R.  390. 
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JpMMhI^  aaserted  that  to  be  widiia  bw  own  knowledge  (0)  wlaach 
in  stnotnesB  he  oould  not  be  said  to  have  known,  but  had  reason- 
able and  {»opable  eanse  only  to  believe ;  it  was  holden  by  G^om, 
lawrmwBy  and  Le  Bkme,  Js.,  that  the  action  wae  not  maintainable. 
Bat  JTcayon,  C.  J.,  was  of  a  diffeiBnt  opinion.  The  defendant^ 
Invmg  had  a  credit  lodged  with  Um  by  a  foreqp.  house  («),  in 
favour  of  one  T.  to  a  certain  amount,  upon  an  express  stipulation, 
iiiat  th^re  should  be  previously  lodged  in  the  defendant's  hands 
goods  to  treble  the  amount,  and  havii^  been  iqpplied  to,  by  the 
plaintiflb^  for  information  respecting  the  responsibility  of  T.,  an* 
flweredy  tiiat  he  (defendant)  did  not  know  any  thing  of  T.,  except 
what  he  had  learned  from  his  correspondent,  but  that  he  had  a 
credit  lodged  with  him  to  a  certain  amount  by  a  respectable  house, 
which  he  held  at  the  disposal  of  T.,  (omitting  to  mention  the  stipu- 
lation on  which  the  foreij^  house  had  given  T.  credit,)  and  that, 
upon  a  view  of  all  the  circumstances  which  had  come  to  the  de- 
jEendant's  knowledge,  the  plaintifls  might  execute  T.'s  order  with 
safety,  (viz.  an  order  for  the  sale  and  delivery  of  goods  upon  credit)  : 
It  was  holden,  that  on  the  part  of  the  defendant,  there  was  a  ma- 
terial suppression  of  the  truth,  and  evidence  sufficient  for  the  jury 
to  find  naud,  which  was  the  gist  of  this  action  ;  although  at  the 
time  when  the  defendant  made  the  representation,  he  added,  that 
he  gave  the  advice  without  prejudice  to  himself.  It  is  not  neces* 
saiy  for  the  plaintiff  to  show  that  the  false  statement  of  the  de- 
fendant was  accompanied  with  an  intention  to  injure  the  plaintiff  (:r). 
Plaintiff  being  about  to  furnish  defendant's  son  with  gooos  on  credit, 
inquired  of  me  defendant,  by  letter,  whether  his  son  had,  as  he 
asserted,  800/.  of  his  own  property ;  the  defendant  answered  that 
he  had ;  the  fact  being,  that  defendant  had  lent  his  son  300/.  on  his 
promissory  note,  payable  with  interest  on  demand,  and  had  received 
interest  on  the  note.  The  son  having  afterwards  become  insolvent; 
it  was  holden  (y),  that  this  was  a  misrepresentation  for  which  the 
defendant  was  liable  in  damages ;  for  the  statement  being  fidse 
within  the  defendant's  knowledge,  fraud  nright  be  inferred.  The 
making  a  representation,  which  a  party  knows  to  be  untrue,  and 
which  is  calculated,  from  the  mode  in  which  it  is  made,  to  induce 
another  to  act  on  the  futh  of  it  so  that  he  may  incur  damage,  is  a 
fraud  in  law.  Hence,  where  a  bill  was  presented  for  acceptance  at 
the  office  of  the  drawee,  wh^i  he  was  absent,  and  A.,  who  lived  in 
the  same  house  with  the  drawee,  being  assured  by  one  of  the 
payees  that  the  bill  was  perfectly  regular,  was  induced  to  write  on 
the  bill  an  acceptance  as  by  the  procuration  of  the  drawee,  believ- 
ing that  the  acceptance  would  be  sanctioned,  and  the  bill  paid  by 
the  drawee.  But  the  bill  was  dishonoured  when  due.  The  in- 
dorsee, having  sued  the  drawee,  was  nonsuited  on  the  above  facts ; 

(i)  Boyerqft  v.  Cretmfj  2  East,  92.  (g\  Fbtter  t.  Charle$f  7  Bingh.  105. 

(tt)  Efr€  and  another  ▼.  Dimf/brrf,  B.  (y)  CorMt  v.  Brown,  8  Bingh.  33.  . 

R.  H.  41  Geo.  III.,  1  East,  818. 
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the  indorsee  then  brought  an  action  aounst  A.  for  falsely,  frandit- 
lently,  and  deceitfully  representine  tnat  he  was  authorized  to 
accept  by  procuration ;  and  althouj^  the  jury  negatived  fraud  in 
hctj  yet  it  was  holden  (z)^  that  A.  was  liable,  for  there  was  a  fraud 
in  law.  In  the  foregoing  case,  there  was  a  direct  assertion  of  that 
which  the  defendant  knew  to  be  untrue ;  but  in  order  to  constitute 
fraud  for  which  this  action  will  lie,  it  is  not  necessary  to  show  that 
the  defendants  knew  the  fact  they  stated  to  be  untrue;  it  is 
enough  that  the  fact  is  untrue  if  they  communicated  that  fact  for  a 
deceitful  purpose  (a).  But  where  the  party  making  the  representa- 
tion does  not  know  it  to  be  untrue,  and  there  is  no  fraud  in  fact, 
the  action  cannot  (6)  be  maintained. 

By  Stat.  9  Geo.  IV.  c.  14,  s.  6,  ^^  No  action  shall  be  brought 
whereby  to  charge  any  person  upon  or  by  reason  of  any  representa- 
tion or  assurance  made  or  given,  concerning  or  relating  to  the 
character,  conduct,  credit,  ability,  trade,  or  dealings  of  any  other 
person  (16),  to  the  intent  or  purpose  that  such  other  person  may 
obtain  credit,  money,  or  goods  upon  (c),  unless  such  representation 
or  assurance  be  made  in  writing,  signed  by  the  party  to  be  charged 
therewith." 

This  provision  was  framed  to  prevent  an  evasion  of  the  Statute  of 
Frauds,  29  Car.  II.  c.  3,  s.  4,  which  had  prevailed  since  the  decision 
in  Pasley  v.  Freeman^  ante^  p.  657.  Parties  who  were  thereby  pre- 
vented mm  suing  as  upon  **  a  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another,  because  there  was  not  any 
guarantee  in  writing,  brought  actions  on  the  misrepresentation. 
But  this  provision  is  not  confined  to  cases  under  the  Statute  of 
Frauds,  which  is  not  mentioned  in  the  act  till  afterwards  (d). 

In  Lyde  v.  JBamard,  1  M.  &  W.  101,  the  foregoing  section  of 
the  9  Geo.  IV,  c.  14  was  very  fullv  discussed.  It  was  an  action  on 
the  case  for  falsely  representing  that  the  life  interest  of  Lord  E. 
Thynne  in  certain  trust  funds  was  charged  with  only  three  an- 
nuities, whereby  the  plaintiff  was  induced  to  advance  to  the  said 
Lord  E.  Thynne,  999/.,  for  the  purchase  of  an  annuity  secured  by 

(m)  PoVUU  t.  Walter,  3  B.  &  Ad.  1 14.       see  Moeiu  v.  Heyworik,  10  H.  &  W.  14  7  ; 

(a)  Per  Parke,  B.,  delivering  the  j\idg.       Wihon  v.  FkOler,  3  Q.  B.  68,  1009 ;  2  G. 
ment  of  the  court  in  Tayhr  t.  Aekton,  11      &  D.  460 ;  ante,  p.  66,  n. 

M.  Sl  W.  415 ;  recogniang  the  cues  of  (e)  Sic. 

PoiUy  T.  Freenumi    and   ffojferqft  ▼.  (d)  Per  TbuUU,  C  J.,  in  Devamx  t. 

(yeaey.  Steinketter,  6  Bing^  N.  C.  88. 

(b)  freeman  v.  Baker,  5  B.  &  Ad.  797 ; 


(16)  A  representation  made  by  the  defendant  alone,  who  was  in  part- 
nership with  two  other  persons,  that  the  Jirm  was  trustworthy,  is  a  repre- 
sentation as  to  the  credit  of  others  within  the  meaning  of  the  statute,  and 
must  be  in  writing,  to  make  it  binding.  Devaux  v.  Steinkelier,  6  Bingh. 
N.  C.  84. 
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his  covenant,  bond,  warrant  of  attorney,  and  an  assignment  of  his 
life  interest  in  the  said  fund ;  whereas  the  defendant  well  knew  that 
the  said  interest  was  charged,  not  only  with  three  annuities,  but 
also  with  a  mort^ige  for  20,000/.  The  representation  having  been 
made  by  parol,  Lord  Ahinger^  C.  B.,  at  the  trial,  nonsuited  the 
plaintiff,  on  the  ground  that  the  case  was  within  the  statute.  On 
motion  for  a  new  trial,  the  court  was  equally  divided;  Lord  Abinger 
and  Oumey,  B.,  conceiving  the  case  to  be  within  the  statute,  rety- 
ing  on  the  word  ^' ability  therein ;  Parke^  B.,  and  Alderson^  B., 
considered  the  case  not  within  the  statute  :  the  case  was  never  de- 
cided ;  but  it  appears  from  subsequent  cases  that  the  construction 
contended  for  by  the  learned  Chief  Baron  would  be  that  adopted  by 
the  courts.  See  Haslock  v.  Fergusson^  7  A.  &  E.  86 ;  Swann  v. 
Phillips,  8  A.  &  E.  457. 

In  ordinary  cases,  the  person  who  gives  a  representation  of  the 
credit  of  a  third  person  is  not  liable  &yond  the  value  of  the  goods 
furnished  on  the  facts  of  the  representation  {e) :  but  circumstonces 
may  exist  which  will  render  him  liable  to  losses  arising  from  subse- 
quent dealings  (/). 

(t)  De  Gravei  t.  Smiih,  2  Campb.  533.       (/)  Huiehinmm  t.  BeU,  I  Tannt.  558. 


(  fin  ) 
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I.  Of  the  Action  of  DeHnme,  amd  in  what  C(ue$  ii  mojf  be 
tained,  p.  662. 
II.  Of  the  Pleadings  and  Evidence^  p.  664. 
III.  Of  the  Judgment,  p.  Q^. 


I.  Of  the  Action  of  Detinue^  and  in  what  Cases  it  may  be 

maintained,  p.  662. 

The  action  of  detinue  may  be  maintained  by  any  person  who  has 
either  an  absolute  or  a  special  property  in  goods  against  another,  who 
is  in  actual  possession,  either  by  delivery  or  findmg  (a),  &c.  (2)  of 
such  goods,  and  refuses  to  re-deliver  them.  In  this  action  the  plaintiff 
seeks  to  recover  the  goods  in  specie,  or  in  failure  thereof  the  value, 
(for  it  is  in  the  election  of  the  defendant,  whether  he  will  deliver  the 
specific  goods  (6),  or  pay  the  value  thereof,)  and  also  damages  for 
the  detention. 

As  this  action  proceeds  on  the  ground  of  property  in  the  plainti£^ 

(a)  1  Inst.  286»  b.  ton's  Ent.  pL  202 ;  Dalton's  Shff.  322 ; 

\h)  See  diitringmt  ed  dtUbermd.    As-      RastaU'sBnt.  212. 


(1)  This  action  fell  into  disuse  on  aooount  of  the  defendant  having  been 
permitted  to  wage  his  law ;  but  wager  of  law  is  now  abolished.  See  ante, 
p.  68. 

(2)  In  Kettle  v.  BromsaU,  Willes,  118;  it  was  holden,  that  detinue 
would  lie  for  things  lost  and  found*,  as  well  as  for  things  delivered.  If  A. 
bargains  and  sells  goods  to  B.  upon  condition,  that  if  A  pays  B.  a  certain 
sum  of  money  at  a  day  fixed,  the  sale  shall  be  void ;  if  A.  pays  the  money, 
he  may  have  detinue  for  the  goods,  although  they  came  not  to  the  hands 
of  B.  by  bailment,  but  by  bargain  and  ^e.  Bateman  v.  Etman^  Cro. 
Eliz.  866. 

*  F.  N.  B.  324,  ed.  4to.  S.  P. 
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of  the  time  of  ctcium  brought^  it  cannot  be  maintained,  if  the  defen- 
dant took  the  goods  tortioualy  (c),  for  by  the  trespass  the  property 
of  the  plaintiff  is  divested  (3).  Hence,  also,  if  a  person  detain 
the  goods  of  a  feme  covert  (dfX  which  came  to  his  hands  before  the 
marriage,  the  husband  alone  must  bring  the  action;  because  the 
I»operty  is  in  him  at  the  time  of  action  brought.  Property  in  the 
plaintiff  without  ever  having  liad  possession  is  sufficient.  Hence 
an  heir  may  maintain  detinue  for  an  heir-loom  («).  So  if  it  be 
enacted  by  a  statute  (/),  that  goods  imported  in  any  other  manner 
than  as  therein  directed,  shall  be  forfeited,  one  moiety  to  the  king, 
and  the  other  moiety  to  him  who  will  inform,  seize,  or  sue  for  th^n: 
a  subject  may  have  detinue  for  the  moiety  of  goods  imported  con- 
trary to  the  provisions  of  the  statute ;  for  by  the  illegal  importation 
the  property  is  divested  out  of  the  owners ;  and  by  bringing  the 
action  it  is  vested  in  the  plaintiff,  by  relation,  from  the  time  of  the 
offence  committed  (4).  So  if  I  deliver  goods  to  A.  (g\  to  deliver  to 
B.,  B.  may  have  detinue;  for  the  property  is  vested  in  him  by  the 
deliveiy  to  his  use.  The  goods  demanded  must  be  such  as  can  be 
distinguished  from  other  property,  by  certain  discriminating  marks : 
as  money  in  a  bag  (A)  ;  a  horse ;  a  cow  (t)  ;  a  piece  of  gold,  value 
twenty-one  shillings ;  deeds  concerning  the  inheritance  of  the  plain- 
tiff's land  (A),  if  he  can  describe  what  they  are,  and  what  land  they 
concern  (/),  or  if  such  deeds  are  in  a  chest  (oi)  :  and  the  like.  But 
for  money  (not  in  a  bag  or  chest),  or  com  (n),  and  other  things  which 
cannot  be  distinguidied  from  property  of  the  same  kind  or  descrip- 
tion, detinue  wiUnot  lie.  The  gist  of  the  action  is  the  detainer  (o); 
— Hence,  if  the  bailee  of  goods  die,  detinue  will  not  lie  against  his 

(e)  9  Hen.  YIL  9*  a;  Bm.  ktie.  De-  {h)  1  Inrt.  286,  b;   1  Itol.  Abr.  606, 

tinne,  pL  &3,  per  Bria^  C.  J.,  naay  have  (A.)  pi.  1. 

leplenn,  pi.  36.  (f)  F.  N.  B.  322,  (A.)  ed.  4to. 

(i)  BtOl.  N.  P.  50.  {i)  1  Inst.  286,  b. 

(t)  Bto.  Abr.  Detinie,  pL  80.  U)  A. 

(/)  See  Stat.  12  Car.  II.  &  18;  Ro-.  \m)  Bank$  v.  WMsion,  Gro.  Elk.  457. 

bert9  q.  L  v.  Withered,  5  Mod.  193 ;  12  (n)  1  Inst.  286,  b. 

Mod.  92 ;  Salk.  223,  S.  C.  (o)  2  Bnlft.  308 ;  Oledefane  ▼.  Hewitt, 

iff)  1  BoL  Abr.  606,  (C.)  pL  1.  1  Or.  &  J.  665 ;  and  1  Tyrw.  445. 


(3)  This  position  is  dted  in  Com.  Dig.  and  other  books;  bnt  the 
opinion  of  Vaoammr^  J.,  to  the  contrary,  io  the  same  case^  seems  to  be 
better  founded.  See  the  reascming  of  Jnderton  and  Warburton,  Js.,  in 
Bithop  T.  Montague,  Cro.  ISiz.  824,  to  the  same  eflTeet,  bnt  qiplied  to  the 
action  of  trover. 

(4)  This  case  was  recogniied  ia  WUkine  v.  Deepard,  5  T.  R.  112,  where 
it  was  holden,  that  if  a  smp  be  sdzed  as  forfeited  under  the  Nayigation  Act 
(12  Car.  II.  c.  18)  by  a  governor  of  a  foreign  comitiy  under  the  dominion 
of  Great  Britain,  the  owner  cannot  maintain  trespass  against  the  governor, 
although  there  has  not  been  any  sentence  of  condemnation ;  because  the 
forfeiture  is  complete  by  the  seisure*  and  the  property  is  thereby  divested 
out  of  the  owner. 
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personal  representative,  unless  betakes  possession  of  the  goods  (p)  (6). 
But  if,  after  the  death  of  the  bailee,  a  stranger  takes  the  goods, 
detinue  lies  against  such  stranger  (q).  The  action  lies  though  the 
defendant  quitted  the  possession  before  action  brought,  by  delivery 
of  the  goods  to  another  (r).  But  it  does  not  lie  against  him  who 
never  md  possession  of  the  chattel,  though  it  does  against  one  who 
once  had,  but  has  improperly  parted  with  the  possession  of  it  («). 
If  goods  be  delivered  to  husband  and  wife,  detinue  ought  to  be 
brought  against  the  husband  only  (t).  But  if  they  are  delivered  to 
the  wife  before  marriage,  the  action  must  be  brought  against  hua- 
band  and  wife  (u).  From  the  preceding  cases  it  may  be  collected, 
that  the  grounds  of  the  action  of  detinue  are, 

1.  A  property  in  the  plaintiff,  either  absolute  or  special  (at  the 
times  of  action  brought);  in  personal  goods  which  are  capable  of 
being  ascertained. 

2.  A  possession  in  the  defendant  by  bailment,  finding,  &c. 

8.  An  unjust  detention  on  the  part  of  the  defendant. 

Detinue  falls  within  that  class  of  action  called  actions  of  con- 
tract, and  is  therefore  within  the  3  &  4  Will.  lY.  c.  42,  s.  17,  so 
as  to  be  triable  before  the  sheriff  (x). 


II.  Of  the  Pleadings  and  Evidence, 

The  manner  in  which  the  goods  came  into  the  possession  of  the 
defendant  is  matter  of  inducement  only ;  hence,  if  the  plaintiff  de- 
clares on  a  bailment,  the  defendant  cannot  plead  that  the  plaintiff 
did  not  bail  the  goods :  for  the  bailment  is  not  traversable  (y).  So 
where  the  plaintiff  declared,  that  the  goods  came  to  the  hands  of 
the  defendant  by  finding  (2r),  and  the  evidence  was,  that  the  plaintiff 
had  delivered  the  goods  to  the  defeiidant  (an  infant)  for  a  special 

Eurnose,  and  the  defendant  refused  to  re-deliver  them;  it  was 
olden,  that  the  evidence  supported  the  declaration.  If  the  action 
be  brought  for  several  articles  (a),  it  is  not  necessary  to  set  forth 
the  separate  value  of  each  in  the  declaration ;  it  is  sufficient  if  the 


[ 


p  )  1  Rol.  Abr.  607»  (D.)  pL  1.  557 ;  4  Scott's  N.  R.  222. 

q)  lb,  pL  2.  (y)  Waiter  v.  Jones,  2  Cr.  &  M.  672 ; 

(r\  Com.  Dig.  Detinue,  (A.).  4  Tyrw.    915 ;    Bro.  Abr.    Detinue   de 

ft)  Jonee  ▼.  Dowle^  9  M.  &  W.  19.  biens,  pi.  50. 

\t)  38  Edw.III.  1,  a.  {z)  MiUe  t.  Oraham,  1  Bos.  &  PulL 

r«)  1  Inst.  351,  b.  N.  R.  140. 

(«)  Walker  v.  Needkam,  3  M.  &  Gr.  (a)  Pawly  v.Nolfy,  2  Bl.  R.  853. 


(5)  Executors  are  chargeable  in  this  action  on  the  ground  of  possession 
only.  Bro.  Abr.  Detinue  de  biens,  pi.  19.  If  there  are  three  executors^ 
and  one  hath  possession^  detinue  lies  against  him  only.    lb. 
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jury  sever  the  values  by  their  verdict.  The  plaintiff  must  prove  the 
detainer  of  the  foods  precisely  as  laid  in  the  declaration.  Hence, 
in  detinue  for  a  bond  for  100/.  upon  bailment  (b)y  if  defendant  plead 
that  he  did  not  receive  a  bond  for  such  sum,  and  it  is  found  that  he 
received  a  bond  for  a  greater  sum,  there  must  be  a  verdict  for  the 
defendant ;  because  the  bond  is  not  the  same  as  that  which  the 
plaintiff  demands.  The  plea  of  non  detinet  shall  operate  as  a  denial 
of  the  detention  of  the  goods  by  the  defendant,  but  not  of  the  plain- 
tiff ^s  propertv  therein,  and  no  other  defence  (c)  than  such  aenial 
shall  be  admissible  under  that  plea  (d).  Under  a  plea  that  the 
goods  were  not  the  goods  of  the  plaintiff 's,  the  defendant  may  set  up 
a  lien  (e).  Plaintiff  had  delivered  to  defendant  the  title  deeds  of 
plaintiff's  wife's  estate;  plaintiff  afterwards  levied  a  fine  of  the  es- 
tate to  the  use  of  his  son.  Plaintiff  afterwards  commenced  an  action 
of  detinue  against  the  defendant  for  the  deeds ;  it  washolden  (/), 
that  as  the  muniments  of  an  estate  belong  to  the  person  who  has 
the  legal  interest  in  it,  plaintiff  could  not  recover ;  for  at  the  time 
the  action  commenced,  the  deeds  were  not  the  property  of  the 
plaintiff,  but  of  the  son ;  who  being  the  true  owner,  ought  to  sue  for 
them  at  once.  If  one  joint  tenant  bring  an  action  of  detinue,  the 
objection  that  the  other  tenants  should  have  joined  can  be  taken 
only  by  plea  in  abatement  (g). 


III.  Of  the  Judgment. 

The  form  of  the  judgment  in  this  action  is  (A),  that  the  plaintiff  do 
recover  the  goods  in  question,  or  the  value  thereof^  if  the  plaintiff 
cannot  have  the  goods^  and  his  damages;  that  is,  damages  for  the 
detention  (6).  The  language  of  the  judgment  being  in  the  alter- 
native, that  the  plaintiff  do  recover  the  goods,  or  the  value  thereof, 
it  is  incumbent  on  the  jury  to  find  the  value,  and  an  omission  in 
this  respect  cannot  be  supplied  by  a  writ  of  inquiry  of  damages  (i). 
If  several  things  are  demanded,  the  jury  ought  to  find  the  value  of 
each  particular  thing  (A). 


I 


\)  2  RoU.  Abr.  703,  Trial,  pL  11. 
?)  R. 


W  R.  G.  H.  T.  4  WilL  IV. 

yt)  See  Biekardi  t.  Frankum^  6  M.  & 
W.  420. 

(«)  LoM  ▼.  7%i9«on,  12  A.  &  E.  116, 
(n) ;  1  G.  &  D.  584. 

(/)  PhUipt  T.  RoMfmn,  4  Bingh.  106. 

(jf)  Broadbent  v.  Ledwardt  3  P.  &  D. 
45;  11  A.  &E.  209. 

(A)  Townaend's  Ist  Book  of  Judgments, 
344 ;  2iid  Book  of  Judgments,  82, 83,  84, 


85  ;  Aston's  Entries,  202,  pi.  8  ;  Peter$  ▼. 
Heyward,  Cro.  Jac.  681, 2 ;  Keilw.  64,  b. ; 
per  Frowickf  C.  J. 

(t)  Per  Coke,  in  C^keney*$  case,  10  Rep. 
119,  b.,  recognized  by  HoU,  C.  J.,  in 
Herbert  ▼.  Watere,  Salk.  206,  where  he 
said,  that  he  thought  that  a  contrary  de- 
tennination  in  Burton  t.  Bobmeon,  Sir  T. 
Raym.  124,  and  1  Sid.  246,  was  not  law. 

(*)  East.  T.  3  Hen.  VI.  43,  a. 


(6)  The  judgment  in  trover  is,  ''that  theplainti£Pdo  recover  his  damage, 
Kniffht  V.  Bourne,  Cro.  Eliz.  116. 
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Sale  of  Distresses  for  Rent  Arrear^  p,  681. 
VIIL   Of  Pound  Breach  and  Rescous,  p.  685. 
IX.  Of  Abusing  the  Distress^  and  of  Irregularity  in  the  Pro* 
ceeding  by  the  Party  distraining ^  p.  687. 


I.  Of  the  Nature  and  Origin  of  a  Distreu. 

JLHIS  power  of  distraining  was  given  to  the  lord,  (in  Hen  of  the 
forfeiture  of  the  land,)  for  the  purpose  of  enforcing  the  tenmt  to 
p^orm  those  services  which  were  the  conndemtion  of  his  enjoy- 
ment of  the  land.  Hence  the  distress  was  considered  merel  j  as  a 
pledge,  and  the  detention  thereof  was  ju8ti6able  only  so  IcMig  as  the 
duties  incident  to  the  tenure  remained  undischaiged.  If  the  tenant 
offered  gages  and  pledges  for  the  performance  of  the  services,  aad 
the  lord,  after  such  oror,  persisted  in  detaining  the  distress,  the 
tenant  mi^ht  sue  out  a  writ  of  replevin,  the  tenor  of  which  was, 
that  the  defendant  had  taken  and  unjustly  detained  the  goods, 
'^against  gages  and  pledges.*"  This  form  is  still  preserved  in 
the  proceedings  in  replevin,  but  the  offer  of  gages  and  pledges  has 
fallen  into  disuse.  The  replevin  was  considered  as  so  much  a  mat- 
ter of  right,  that  if  a  person  by  deed  granted  a  rent  witha  clause  of 
distress,  and  granted  further,  that  the  distresses  taken  should  be 
irreplevisable,  yet  thev  might  be  replevied,  such  a  restriction  being 
agamst  the  nature  of  a  distress  (a).  Goods  distrained  are  not 
liable  to  the  distress  of  another  subject,  because  in  custody  of  the 

(a)  1  Intt.  I4k,  b. 
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kw  (b) ;  nor  to  another  subject^s  execution  (c),  for  the  same  xeaaon. 
But  an  immediate  extent  against  the  king's  debtor  for  the  king's 
own  debt>  after  a  distress^  but  before  actu^  sale,  shall  prevail  (tf), 
notwithstanding  the  custody  of  the  law,  on  the  ground  of  the 
general  rule  of  preference  allowed  by  law  to  the  kings  debts. 


II.  Of  the  Causes  far  which  a  Distress  may  be  taken. 

1.  At  Common  Law. — ^A  distress  may  be  taken  for  the  non- 
performance of  services,  either  certain  or  such  as  may  be  reduced 
to  certainty  (e),  viz.  heriot-service  (/),  rent-seniee  (j),  suitHser- 
vice  (A),  that  is,  suit  to  a  hundred  court,  or  court  baron ;  for  noft* 
payment  of  a  fine  imposed  on  an  inhabitant  of  a  manor,  by  the 
steward  of  a  court  leet,  for  refusing  to  take  the  customary  oath, 
when  elected  to  the  office  of  a  constable  (t) ;  for  non-payment  of  an 
amerciament  in  a  court  leet,  for  a  nuisance  (k),  or  for  an  offence 
done  in  court  (Z) ;  lastly,  at  common  law,  goods  or  cattle  .damage 
feasant  may  be  distrained  (m).  A  landlord  cannot  distrain  (n), 
unless  there  be  an  actual  demise  to  the  tenant  at  a  fixed  rent. 
Hence  where  tenant  holds  under  an  agreement  for  a  future  lease, 
and  no  lease  has  been  executed  and  no  rent  subsequently  paid,  the 
landlord  cannot  distrain.  But  payment  (o)  of  rent  unaer  such 
an  agreement  will  constitute  an  aclaiowledgment  of  a  tenancy  from 
year  to  year,  under  which  the  landlord  wQl  be  authorized  to  dis- 
train ;  and  so  will  admission  (^)  of  a  charge  of  half  a  year's  rent  in 
an  account  between  the  parties.  Secus,  where  tenant  holds  over 
after  notice  to  quit  by  landlord,  and  there  is  not  any  evidence  of  re- 
newal of  tenancy  (9). 

By  Stat.  6  Geo.  lY.  c.  16,  s.  74,  no  distress  for  rent  made  and 
levied  after  an  act  of  bankruptcy,  upon  the  goods  of  any  bankrupt, 
(whether  before  or  after  the  issuing  the  commission,)  shall  be  avoil- 
aUe  for  more  than  one  year  s  rent,  accrued  prior  to  the  date  of  the 


{b)  Bn>.  Diftr.  75,  dted  hj  Lard  C.  B. 
Park€r,  2  Yes.  294. 

(e)  Bro.  28;  Finch,  11,  dted  by  Lord 
C.  B.  Parker^  in  R.  t.  Cb//M,  Parker,  120. 

(d)  R.  T.  CoiUm^  Puker,  112,  reoog. 
Bued  in  OiUi  ¥.  OroMr,  D.  P.  1832} 
9  Bingh.  128,  where  eight  judges  held  thai 
goods  of  a  debtor  seized  under  a  fi.  fa.,  but 
not  sold,  might  be  taken  under  an  extent 
in  ehief,  or  in  aid ;  Ooideef  J.,  and  Liiik' 
4ahf  J.,  dissent.  Similar  doctrine  was 
laid  down  in  Grooe  t.  Aldridge^  9  Bingh. 
428,  npon  the  authority  of  Gt/et  t.  Qrover. 

(«)  1  Inst.  96,  a.,  dted  per  Cur.  in 
DmvM  y.  Graeie,  B.  R.  Trin.  1844. 

(/)  1  Rol.  Abr.  665, 1. 47 1  Plowd.  96. 

(>)  Litt.  sec  213. 


[h)  1  BoL  Abr.  665,  L  40. 

(t)  8  €0.4],  a. 

[k)  Prat  T.  Stwn^  Cra.  Jac.  382. 
1}  1  Rol.  Abr.  666,  L  1. 

m)  1  Inst.  142,  a.,  161,  a. 

{%)  JDmU  ▼.  HwUtr,  5  B.  ft  A. 
Rtgnttri  Y.Porier,  7  Biigh.  451 1  Mhdm 
T.lZyfe,  IIH.  &W.  16. 

(0)  Kfdghi  t.  Beneit,  3  Bingh.  361 ; 
Ifomi  ▼.  Lov^Offt  By.  &  M.  855 ;  raoog- 
nized  in  Ha*  iIsm.  Tkomftm  -w.Amtfy  12 
A.&B.476;  4  P.  AD.  177. 

{p)  Our  v.Bm/,  5  Bingh.  185 1  2 Moo. 
Sl  p.  281 ;  recognized  in  Sraittkmtgfie  t. 
Hiiekeock,  10  M.  &  W.  494. 

(q)  Jtmur  v.  Clegg,  1  M.  ft  Bob^  213, 
Parkt,  J. 


668  DISTRESS. 

commission,  but  the  landlord,  or  party  to  whom  the  rent  shall  be 
due,  shall  be  allowed  to  come  in  as  a  creditor  for  the  overplus  of  the 
rent  due,  and  for  which  the  distress  shall  not  be  available.  This 
section  applies  only  to  rent  accrued  due  before  the  bankruptcy  (r). 

By  the  recent  act  for  amending  the  law  of  insolvency,  7  &  8 
Vict.  c.  96,  8.  18,  no  distress  for  rent  made  and  levied,  after  the 
filing  of  any  petition  for  protection  from  process,  upon  the  goods  of 
the  petitioner  shall  be  available  for  more  than  one  year's  rent,  but 
the  landlord  or  party  to  whom  the  rent  shall  be  due,  shall  be  a 
creditor  for  the  overplus. 

By  Prescription, — By  prescription,  a  distress  may  be  taken  for 
an  amerciament  in  a  court  baron  («) ;  for  a  penalty  imposed  for  a 
breach  of  a  by-law  (0 ;  for  a  toll  in  a  fair  {u)  (1). 

3.  By  Statute. — It  would  be  an  endless  task  to  enumerate  all  the 
statutes  which  give  a  remedy  by  distress ;  the  following,  however, 
cannot  be  omitted : — 

By  Stat.  4  Geo.  II.  c.  28,  s.  5,  "  Every  person,  body  politic  and 
corporate,  may  have  the  like  remedy  by  distress,  and  by  impounding 
and  selling  the  same,  in  cases  of  rent-seek,  rents  of  assize,  and 
chief  rents,  which  have  been  duly  answered  or  paid,  for  the  space 
of  three  years,  within  the  space  of  twenty  years  before  the  28rd 
day  of  January,  1731,  or  shall  be  thereafter  created,  as  in  case 
of  rent  reserved- upon  lease."  In  Bradbury  v.  Wright^  Doug. 
624  (x),  the  court  were  of  opinion  that  a  rent  reserved  on  a  grant 
in  fee  (2)  made  after  the  statute  of  quia  emptores,  and  before  the 

(r)  Briffg$  r.  Sowy,  8  M.  &  V.  729.  («)  1  RoL  Abr.  666, 1. 10, 15. 

(«)  1  RoL  Abr.  666, 1. 6.  («)  Cited  in  JRtmr  v.  Watwm,  5  M.  ft 

(0  Dyer,  321,  b.,  322,  a.,  pi.  23.  W.  255. 


(1)  A  distress  may  be  taken,  where  the  custom  warrants  it,  for  an 
amerciament,  or  fine  imposed  by  the  steward  of  a  court  baion.  Co.  Eat. 
tit.  Replevin,  pi.  1. 

(2)  A  rent  of  this  kind,  prior  to  the  statute  of  quia  emptorea,  would 
have  been  properly  denominated  a  fee-farm  rent.  The  word  fee-farm 
imports  every  rent  or  service,  whatever  the  quantum  may  be,  which  is 
reserved  on  a  grant  in  fee.  It  is  not  properly  applicable  to  any  rents,  except 
rent-service.  Hence,  since  the  statute  of  quia  emptores,  the  granting  m 
fee-farm,  except  by  ihe  king,  is  become  impracticable  ;  for,  by  the  opera* 
tion  of  that  statute,  the  grantor  parting  with  the  fee  is  without  any  rever- 
sion, and  without  a  reversion  there  cannot  be  a  rent-service*.  But  a  grant 
in  fee,  reserving  a  perpetual  rent,  with  a  power  of  distress,  will  be  good  as 
a  rent-chargef .  And  it  seems,  that  if  such  a  rent  were  created  at  this 
day,  without  a  power  of  distress,  as  it  must  be  considered  as  a  rent-seek, 
it  would  be  distrainable  for  under  the  before-mentioned  statute,  4  Geo.  II. 
c.  28,  s.  5. 

*  litt.  tec.  216.  t  Harg.  1  Inst.  148,  b.  n.  5. 
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4  Geo.  II.  c.  28,  was  in  its  nature  a  rent-seek,  and  that  it  could  n6t 
be  distrained  for  except  under  the  preceding  statute ;  in  which  case 
the  distrainor,  in  his  avowry,  ought  to  have  alleged,  that  the  rent 
had  been  duly  answered  or  paid,  for  the  space  of  three  years,  within 
the  space  of  twenty  years,  before  the  nrst  day  of  the  session  of 
parliament  in  which  this  statute  was  made.  By  stat.  11  Geo.  II. 
c.  19,  s.  18,  (ante^  p.  622,)  ^^  Landlords  may  distrain  for  double 
rent,  upon  tenants  who  do  not  deliver  up  possession  after  having 
given  notice  of  their  intention  to  quit,  during  all  the  time  such 
tenants  continue  in  possession."  This  i^tatute  applies  to  those  cases 
only,  where  the  tenant  has  the  power  of  determming  his  tenancy  by 
a  notice ;  and  where  he  actually  rives  a  valid  notice  sufficient  to 
determine  it  (v).  In  a  cognizance  by  defendant  as  bailiff  for  double 
rent  under  the  18th.  section  of  this  statute,  the  terms  of  the 
tenancy,  and  of  the  notice  to  quit,  should  be  so  shown  that  the 
tenant's  power  to  determine  the  tenancy  by  notice  to  his  landlord 
for  that  purpose,  and  the  sufficiency  in  law  of  the  notice  actually 
given  may  appear  {z).  Where  there  are  rents  for  which  the  party 
cannot  distram,  yet  remedy  mav  be  had  for  such  rents  in  a  couH  of 
equity  (a). 


III.  Of  the  Things  which  may^  and  the  Things  which  may 

not  be  Distrained. 

1.  For  Rent  Arrear. — It  may  be  laid  down  as  a  general  pro- 
position, that  all  moveable  chattels  of  the  tenant  ma^  be  distrained 
for  rent  arrear,  if  they  are  found  upon  the  land  demised  (&),  out  of 
which  the  rent  issues,  but  no  where  else.  Hence  where  the  exclu- 
sive  use  of  the  land  of  the  river  Thames  opposite  and  in  front  of  a 
wharf  between  high  and  low  water-mark,  as  well  when  covered  with 
water  as  dry,  for  the  accommodation  of  the  tenants  of  tlie  wharf, 
was  demised  as  appurtenant  to  the  wharf,  but  the  land  itself  between 
high  and  low  water  was  not  demised ;  it  was  holden  (c),  that  the 
lessor  could  not  distrain,  for  rent  arrear,  barges,  the  property  of  the 
tenant,  lying  in  the  space  between  high  and  low  water-mark,  and 
attached  to  the  wharf  by  ropes. 

If  the  cattle  of  a  stranger  are  trespassers  on  the  land  of  the 
tenant,  the  lord  may  distrain  them,  ^though  the  stranger  made 
fresh  suit  {d\  and  although  the  cattle  be  not  levant  and  couchant  (e). 
But  if  the  cattle  of  their  own  accord  leave  the  land,  the  lord  cannot 

(y)  JoJnutome  t.  Hu^Ueitotu,  4  B.  &  567,  S.  P.    Per  Lord  Kenj^,  C.  J.,  in 

C.  922.  Oarton  t.  Faikner, 

(r)  Humbentom  t.  J>ubai$,  10  M.  &  (e)  C^ei  t.  Buszard,   Ezch.    Ch.    6 

V.  765.  Bingh.  150 ;  3  Moo.  &  P.  480. 

{,a)  Per  Comym,  B.,  Exch.  Trin.  5  &  6  (2)  7  Hen.  VII.  1,  b.,  2,  a. 

Geo.  II.  MSS.  (r)  15  Hen.  VII.  17,  b. 

(b)  Com.  Dig.DittretSyB.  1 ;  &  4  T.  R. 
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dktnin  them  (/).  And  if  the  landlord  either  expressly  or  impli- 
edly consent  tliat  Uie  stranger^s  chattels  shall  be  free  froni  distress, 
1^  is  a  trespasser  if  he  distrain  them  (g).  So  a  lessor  cannot  dis- 
train a  stranger's  cattle  which  esci^  from  a  close  belonmng  to  a 
stranger,  into  the  land  wfaeoce  the  rent  issues,  through  defect  of 
fences,  which  either  the  lessor  {h)  or  his  tenant  (t)  was  boond  to 
repair  (8).  The  grantee  of  a  rent^^hai^  may  distrain  the  goods  of 
a  stranger  who  is  not  shown  to  hoid  by  a  title  paramount  to  the 
rent-clMige(A). 

Where  cattle  are  distrained  damage  feasant,  and  put  into  a  suffi- 
cient pound  and  escape  without  default  or  neglect  of  the  distrainor, 
he  may  maintain  trespass  (/) ;  for  otherwise  he  would  be  left  with- 
out remedy. 

If  the  estate  of  tenant  at  will  be  determined  either  by  his  own 
death  (m),  or  by  the  act  of  the  landlord,  he  or  his  executors  may 
reap  the  com  sown  by  him.  And  therefore,  such  com,  though  pur> 
chased  by  another  person  cannot  be  distrained  (in  case  of  the  death 
of  the  tenant  at  wul)  for  rent  due  from  a  subsequent  tenant.  So 
growing  com  sold  (n)  under  a  fieri  facias  is  protected  from  a  dis- 
tress for  rent. 

With  respect  to  those  things  which  by  law  are  privileged  from 
distress,  it  may  be  observed  that  some  are  privileged  absolutely, 
and  some  concutionally.  In  the  first  class  may  be  numbered, — 
I,  Animals, /er^  naturiB^  whereof  a  valuable  property  is  not  in  any 
person ;  as  bucks,  does,  &c.  Deer  kept  within  an  indosure  do  not 
tall  within  this  class,  for  they  may  be  distrained  (o). 

(/)  11  Hen.  Vn.  4,  a.  ft  D.  184. 

(ff)  Bortford   v.   WeMer,  5  Tyrtrh.  (/)  WUUamt y. Price,  SB.  3c Kd.  995. 

(*) 
^kmom  ▼.  nmOtntTf  2  Q.  B.  925;  2  O.  (o)  D&oim  v.PowM,  WDIm,  47. 


409;  1  &  M.  ft  B.  696.  (m)  Baton  t.  Soutkiy,  WOln,  IM. 

(4)  2  Leon.  7.  (»)  Peacock  y.  PumiM,  2  B.  ft  B.368« 

i)  Dyer,  317,  b.,  318,  ft.  Wright  ▼.  Dewes^  1  A.  ft  E.  641  ;  3  NeT. 

)  Sqtr^Bfy  V.  Klgood,  1  A.  ft  E.  191 ;  ft  MaxL  790. 


(3)  ''  There  is  a  difference  between  a  lord  distraining  within  his  seig- 
nory,  and  a  landlord  distrainine  for  rent  reserved  on  his  own  lease ;  ror 
the  lord  has  nothing  to  do  with  the*  land  or  the  fences,  and  so  it  is  not 
material  to  him  whether  the  fences  are  repaired  or  not :  but  it  is  otherwise 
of  a  landlord ;  for  he  himself  ought  to  repair,  or  to  provide  that  bis  tmiant 
repairs  them,  else  he  would  take  advanti^  of  his  own  wrong.  And  this 
divvraty  seems  to  be  warranted  by  the  books,  Dy.  317>  318 ;  22  £dw.  IV« 
49,  b. ;  7  Hen.  VII.  1 ;  10  Hen.  VII.  21 ;  15  Hen.  VII.  17.  But  if  the 
catde  esoime  iato  the  land  without  any  defect  of  the  fences,  or  where  the 
tenant  of  the  land  in  which  they  are  cUstrained  is  not  bound  to  repair  ^ 
fences,  through  the  defect  of  which  the  cattle  escape  and  are  distrained,  it 
is  immaterial  to  the  lord  or  landlord,  whether  they  are  levant  and  coachant 
or  not."  Per  Saanders,  in  Poole  v.  LonguemU^  2  Saund.  289.  See  also 
Kemp  V.  CruweSy  2  Lntw.  1580. 
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2.  Such  things  as  cannot  be  restored  to  tlie  owner  in  the  same 
l^sfat  and  condition  as  they  were  in  at  the  time  of  taking  them. 
This  exemption  proceeds  on  the  ground  of  the  distress  having  been 
considered  at  common  law,  merely  as  a  pledge  (p);  and  for  this 
veason,  sheaves  (q)  and  shocks  of  com  were  not  dktrainable ;  bat 
now  by  stat.  2  Will.  &  Ma.  c.  5,  s.  3,  ^^  sheaves  or  cocks  of  com, 
<Nr  loose  com,  and  hay,  lying  up<Hi  any  part  of  the  land  charged  with 
the  rent,  may  be  seized,  secui^,  ana  locked  up  in  the  place  where 
foond,  in  the  nature  of  a  distress,  until  replevied ;  but  the  same  must 
not  be  removed  to  the  damage  of  the  owner  from  such  place  (r)." 

3.  Things  fixed  to  the  freehold ; — as  furnaces,  cauldrons,  kitchen 
ranges,  stoves,  coppers,  grates  («)» the  doors  or  windows  of  a  house, 
or  the  like(^).  At  common  law,  corn  crowing  could  not  be  dis- 
trained, because  it  adhered  to  the  freehold  (u).  But  now  by  stat. 
11  Oeo.  II.  c.  19,  s.  8,  ^'  Landlords,  or  their  baili£b,  or  other  per- 
sons empowered  by  them  may  distrain  com,  grass,  or  other  product, 
ffrowiuff  on  any  paort  of  the  land  demised.*"  The  word  **  product," 
m  the  foregoing  section,  applies  to  such  products  of  the  land  only  as 
are  similar  to  those  specified ;  to  all  of  which  the  process  of  becoming 
ripe,  and  of  being  cut,  gathered,  made,  and  laid  up  when  ripe,  is 
incidental.  Hence  trees,  shrubs,  and  plants,  growing  in  a  nursery- 
ground,  cannot  be  distrained  (x)  for  rent. 

4.  Things  delivered  to  a  person  exercising  a  trade  (y)  or  employ- 
ment, to  be  carried  (z\  vtrought,  or  manuSEu^tured  in  the  way  of  lus 
trade,  are  not  distrainable, — as  cloth  delivered  to  a  tailor ;  goods 
sent  to  an  auctioneer  to  be  sold  on  premises  (a)  occupied  by  him; 
worsted  yam  to  a  stocking- weaver  (b) ;  a  bullock  (c)  sent  bv  one 
butcher  to  the  shop  of  another  to  be  slaughtered.  So  a  horse 
standing  in  a  smith's  shop,  for  the  purpose  of  being  shod,  or  in  a 
common  inn  (4),  cannot  be  distrainea,  because  it  must  be  presumed 


(p)  I  Int.  47,  a. I  Dmri^  ?.  Hmrrit, 
1Q.B.895S  IG.&D.  234. 

(q)  WiUon  t.  Dueket,  2  Mod.  61. 

(r)  See  Jokmom  t.  ^FVni£bMr,  2  Q.  B. 
925. 

(•)  Dm^  ▼.  Hwrrit^  ub.  mip, 

m  1  Inst.  47,  a. 

lu)  1  BoL  Abr.  666,  (H.)  pi.  3. 

\»)  dark  T.  i3a»kmrth,  8  Tnmt.  43L 

M  1  Intt  47,  a. 

{m)  Per  Chir.,  in  Qiahomm  t.  Hwrtif 
Salk.  249,  cited  in  Browm  y.  SkevUi,  2 


A.  &  E.  138. 

(«)  Admmt  T.  Ormmf  1  Gromfton  & 
Meeson,  380 ;  3  Tyrw.  326, 8.  C 

(b)  Wood  Y.  Oarkt,  1  Or.  &  J.  484;  1 
Tyrw.  314,  S.CL  But  the  priTilegeis  eon- 
fined  to  the  matzah  which  the  emplojar 
supplies,  and  does  not  extend  to  the  me* 
chinery  by  which  the  woridng  up  is  eflbet- 
ed.    8.  C. 

(e)  Browm  t.  AI^pOT,  2  A.  ft  B.  138| 
4  Nev.  &  Man.  277,  recognized  in  OU^om 
T.  Iruom^  3  Q.  B.  39. 


(4)  It  seems  that  the  privilege  of  a  common  inn  does  not  extend  to  a 
liyery-stable.  See  Fronds  r.  Jvyatt^  1  Bl.  R.  483,  and  3  Barr.  1498, 
where  the  question  was,  '*  whether  a  carriage  standing  in  the  yard  of  a 
liyery-stable  was  distrainable  for  rent  due  to  the  landlord  from  the  keeper 
of  the  liyery-stable?"  The  case  was  twice  argued;  but  the  court  appear- 
ing to  be  stronglj  inclined  in  favour  of  the  distress,  the  owner  of  the  car- 
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that  such  things  so  found  belong  to  strangers.    So  goods  of.  the 

Erincipal,  in  the  hands  of  his  factor,  cannot  be  distrained  (d)j  by  the 
mdlord  of  the  factor'^s  premises,  for  arrears  of  rent  due  to  him  from 
the  factor;  for  the  advancement  of  trade  equally  requires  that 
goods  should  be  placed  in  the  hands  of  a  factor  for  sale,  as  that 
they  should  be  placed  in  the  hands  of  a  carrier  for  carriage ;  and 
the  instances  enumerated  by  Sir  Edward  Cohe^  under  the  exception 
in  favour  of  trade,  are  only  put  by  way  of  example.  So  goods 
lauded  at  a  wharf,  and  deposited  by  a  factor  to  whom  they  were 
consigned,  in  a  warehouse  on  the  wharf,  until  an  opportunity  for 
sale  should  arise,  are  not  distrainable  for  rent  due  («)  in  respect  of 
the  wharf  and  warehouse.  But  in  the  following  case  the  judges 
said,  they  would  not  extend  the  principle  beyond  the  decided  cases. 
Hence  where  salt  was  manufactured  and  publicly  sold  at  certain 
salt-works,  and  carried  away  in  boats  of  the  purchasers,  which  came 
for  the  purpose  of  being  loaded  with  it  into  a  cut  or  canal  on  the 
premises,  communicating  with  a  public  navigation ;  and  the  boat  of 
A.,  an  alkali- manufacturer,  was  lying  in  the  cut  or  canal  for  the 
purpose  of  receiving  and  carrying  away  salt  bought  by  A.  for  the 
purposes  of  his  manufactures ;  it  was  holden  (/),  that  the  boat  was 
not  privileged  from  distress  for  arrears  of  an  annuity  issuing  out  of 
the  land  on  which  the  salt  works  were  erected,  and  granted  by  the 
manufacturer  and  seller  of  the  salt.  So  brewer's  casks,  left  by  the 
brewer  in  a  public-house  until  the  liquor  contained  in  them  has  been 
consumed,  are  not  exempt  from  a  distress  for  rent  arrear  in  respect 
of  the  public-house  {g). 

5.  Goods  distrained,  damage  feasant :  for  they  are  in  the  custody 
of  the  law  (A)  (5).  But  ^ods  seized  by  a  messenger  under  a  fiat  in 
bankruptcy  are  not  while  in  his  custody  privilegea  from  distress  for 
rent  due  from  the  bankrupt  to  his  landlord  (t). 

Among  those  things  which  are  privileged  from  distress,  condi- 
tionally, may  be  numbered, — 1.  Beasts  of  the  plough,  which  are 
exempt,  if  there  be  a  sufficient  distress  besides  on  the  land  whence 
the  rent  issues  (A)  (6) :  '^  The  landlord  has  a  right  to  resort  to  the 

f(0  Oilman  t.  Elton,  3  B.  &  B.  75.  633.                       % 

fe)  Thompton  yr.MoMhittryX  Bingh.  283.  [g)  Joule  v.  JaekMtm,  7  M.  &  W.  450. 

J^  Mtuprait  V.  Gregory,  3  M.  &  W.  (A)  1  Inst.  47,  a. 

677,  on  error  in  Exch.  Ch.,  affirming  judg-  (i)  Brigge  v.  Sowrg,  8  M.  &  W.  729. 

ment  of  Court  of  Exchequer,  1  M.  &  W.  (k)  1  Inst.  47,  a.  b.,  161,  a. 


riage  declined  bringing  the  question  to  a  third  argument  which  had  been 
directed  by  the  court. 

(5)  It  seems  that  the  same  rule  holds  with  respect  to  goods  taken  in  exe- 
cution, and  for  the  same  reason.    Eaton  v.  Southby,  wOles,  131. 

(6)  But  beasts  of  the  plough  may  be  distrained  for  the  poor-rates, 
although  there  are  other  distrainable  goods  on  the  premises,  more  than 
sufficient  to  answer  the  value  of  the  demand.     Hutehint  v.  Chamberi,  1 
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subjects  of  distress  which  are  immediately  available  to  raise  the 
arrears  of  rent  by  sale,  and  is  not  bound  to  take  those  which  cannot 
be  productive  till  a  future  period,  as  growing  crops.  If  there  are 
other  moveable  chattels  to  the  amount  of  Uie  rent  and  expenses, 
besides  averia  carucm^  he  would  not  be  justifiable  in  taking  the 
latter ;  but  if  there  are  not»  he  has  a  right  to  take  all,  or  as  many 
of  the  beasts  of  the  plough  as  may  be  necessary  with  the  other 
moveable  and  saleable  cnattels  to  satisfy  the  arrears  and  charges^  (/)• 

2.  Implements  of  trade,  as  a  stocking-frame  (m),  or  a  loom  (n), 
if  they  are  in  actual  use,  and  there  is  sufficient  distress  (o)  besides. 
So  where  a  threshing-machine  was  not  in  use,  and  there  was  not 
any  evidence  of  other  goods  being  on  the  premises ;  it  was  holden  (p), 
that  the  threshing-machine  was  not  privileged  from  distress. 

3.  Other  things  in  actual  use,  as  a  horse  whereon  a  person  is 
riding  (7),  or  an  axe  in  the  hands  of  a  person  cutting  wood,  &c. 
The  two  last  instances  of  exemption  proceed  on  this  ground,  that 
if  in  such  cases  a  power  of  distress  were  given  by  law,  the  exercise 
of  it  would  frequently  lead  to  a  breach  of  the  peace.  With  respect 
to  those  things  which  may  be  distrained  damage  feasant,  it  may  be 
laid  down  as  a  general  rule,  that  all  chattels  trespassing  on  the  land 
may  be  distrained  damage  feasant.  The  law,  indeed,  has  extended 
this  principle  so  far  as  to  permit  A.  to  distnun  the  cattle  of  B. 
damage  feasant  (r),  in  the  close  of  A.,  although  they  were  put  there 
by  a  stranger,  without  the  privity  of  B.  It  is  to  be  observed, 
however,  that  a  horse  whereon  a  man  is  riding,  cannot  be  distrained 
damage  feasant  (js) ;  nor  a  horse  and  cart  in  the  actual  possession  and 
under  the  personal  care  of  and  being  used  by  any  person  {t) ;  for  the 
same  exemption  is  allowed  here  as  in  cases  of  distress  for  rent  arrear, 
and  for  the  same  reason ;  lest  by  the  permission  of  such  distress  a 
breach  of  the  peace  should  ensue.  By  stat.  7  Ann.  c.l  2,  s.  3,  it  is  en- 
acted and  declared,  that  process  of  distress  against  the  goods  of  any 
ambassador,  or  other  public  minister  of  a  foreign  state,  or  of  their 
domestic  servants,  shall  be  void. 

(0  Per  Parke,  B.,  deliyering  judgment,  t.  Clarke,  1  Cr.  &  J.  484. 

Piggott  V.  Birtlee,  1  M.  &  W.  441.  {q)  1  Inat.  47,  a. 

(m)  Simpwn  ▼.  Hartqpp,  WUIes,  512 ;  (r)  1  Rol.  Abr.  665, 1.  25. 

JVatU  ▼.  Damea,  Scaoc.  H.  20  Geo.  III.  («)  Storey  v.  Robinson,  6  T.  R.  138 ; 

MS.  S.  P.  per  DenUon,  J.,  in  CoIHm  t.  Reniton,  Say. 

(n)  Gorton  t.  Palkner,  4  T.  R.  565.  R.  139. 

(p)  Roberta  v.  Jaekeon,  Peake's  Addi-  (/)  Field  t.  Adamee,  12  A.  &  E.  649 ; 

tional  Cases,  p.  37,  Kenyan,  C.  J.  4  P.  &  D.  504 ;  See  Bunch  ▼.  JTenfiM^oii, 

{p)  Fenton  v.  Logan,  9  Bingh.  676  j  1  Q.  B.  679 ;  4  P.  &  D.  509,  n. 
3  M.  &  Sc  82,  8,  C„  recognizing  Wood 


Burr.  579.  This  dedaion  proceeded  on  the  gromid,  that  a  seizure  under 
the  statute  43  Eli*,  c.  2,  and  similar  acts,  resembled  a  common  law  dis- 
tress only  in  being  replevisable ;  and  that  it  was  in  other  respects  analo- 
gous to  a  common  law  execution,  under  which  any  goods  of  the  debtor 
may  be  seized. 

VOL.  I.  2  X 
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rV.  Who  may  IHstrain. 

The  kiDg  may  resenre  a  rent  ont  of  a  firanehiBe  or  waJtitxie  inoor^ 
poreal,  as  ^ell  as  out  of  lands,  and  may  distrain  for  it  on  any  other 
lands  of  the  tenant  not  subject  to  the  rent ;  but  not  on  such  oUi^ 
lands  of  the  tenant  as  are  let  out  by  t^iant  or  extended.  And  bj 
Stat.  22  Car.  II.  e.  6,  the  grantee  of  a  fee-farm  rent  has  the  same 
power  of  distress  as  the  king  had  (tt). 

1.  By  Statute  (7).  By  stat.  7  Hen.  VIII.  e.  4,  it  is  enaeted(a:X 
*^  That  the  recoverors  of  manors,  lands,  and  advowBons,  their  heiiB 
and  assigns,  may  distrain  for  raits,  services,  and  cnstoins,  due  and 
unpaid,  and  make  avowry  and  justify  the  same,  and  have  like  remedy 
for  recovering  them  as  the  recoverees  might  have  done  or  had,  al- 
though the  recoverors  were  never  seised  thereof."  By  stat.  32 
Hen  VIII.  c.  37*  s.  1,  ^'  The  personal  representatives  of  tenants  in 
fee,  tail,  or  for  life,  of  rent-services,  rentrcharges,  rent-seek,  and  fee- 
fiffms,  may  distrain  for  the  arrears,  upon  the  land  charged  with  the 
payment,  so  long  as  tie  lands  continue  in  the  seisin  or  possession  of 
the  tenant  in  demesne,  who  ought  to  have  paid  the  rent  or  fee-farm^ 
or  of  some  person  claiming  under  him  by  purchase,  gift,  or  descent  J* 
This  statute  provides  a  remedy  where  the  testator  dies  seised  of  a 
rent  to  him  And  his  h^rs,  or  for  life,  and  where  by  his  death  there 
was  not  any  remedy  for  the  executor  at  the  commcm  law(y) ;  hence^ 
executor  of  tenant  for  life  of  a  rent-charge  may  distrain  for  rent 
arrear  under  this  statute ;  but  where  the  executor  has  remedy  by 
the  common  law  by  action  of  debt,  as  in  the  case  of  an  executor  o£ 
tenant  for  years  of  a  rent^harge,  if  he  lives  so  long,  this  statute 
does  not  apply  (2).  Neither  does  this  statute  extend  to  copyhold 
rents  (a).  By  sect.  3,  '*  Husbands  seised  in  right  of  their  wives,  ia 
fee,  tail,  or  for  life,  of  any  rents  or  fee-farms,  may  distrain,  a£ter  the 
death  of  their  wives,  for  arrears  during  their  lifetime."  And  by 
sect.  4,  '^  Tenants  pur  outer  vie,  of  rents  and  fee-fBinns,  and  their 
personal  representatives,  may  distrain  on  the  land  charged  after  the 
death  of  cestui  que  vie,"  for  arrears  due  in  the  lifetime  of  cestui  que 
vie.  A.  seised  m  fee,  let  to  the  plaintiff  for  twenty-one  years,  and 
afterwards  dying  seised  of  the  reversion,  the  defendant  adminis- 
tered (b),  and  distrained  for  half  a  year's  rent  due  to  the  intestate, 
for  which  he  avowed.     On  demurrer  to  the  avowry,  it  was  objected 


(«)  Atteme^'Gmeral    v.    M^or    qf  Me  Prmeoti  y.  Boucher,  5  B.  &  Ad.  858. 

Onentry,  1  P.  Wma.  306.  (a)  AppMm  ▼.  DoUy^  Ydv.  135. 

(#)  See  1  Inst.  104,  b.  {b)  Rmom  v.  W^km,  M.  5  Geo.  11. 

{vS  moi  V.  Ben,  1  Ld.  Raym.  172.  B.  R.  MSS. 
(z)  Turmr  ▼.  Lee,  Cro.  Car.  471 ;  but 


(7)  The  provisions  of  statute,  13  Edw.  I.  c.  37,  that  no  distress  shall 
be  taJcen  but  by  bailiffs  sworn  and  known,  do  not  apply  to  a  distress  lor 
rent.     Beghie  v.  Hayne,  2  Bingh.  N.  C.  124. 
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that  theie  was  not  any  fnivity  of  estate  between  the  administnitor 
and  the  leaeor,  and  therefore  the  avowi^,  which  is  in  the  realty, 
oould  not  be  maintained  by  him.  And  it  was  observed,  this  was  a 
case  ont  of  the  stat.  of  32  Hen.  YIU.  o.  37,  {or  that  only  gives  a 
remedy  by  way  of  distress  for  rents  of  freehold ;  and  of  this  opinion 
the  court  seemed  (8).  1  Inst.  162^  a.;  4  Rep.  50 ;  Gro.  Car.  471 ; 
Latch.  211 ;  Wade  v.  Marsh,  were  cited.  In  Prescott  v.  Boucher^ 
3  B.  &  Ad.  849,  this  point  was  again  raised ;  and  after  time  taken 
to  considtf  ,  it  was  holden,  that  a  person  who  was  seised  in  fee  of 
land  and  demised  it  for  a  term  of  years,  reserving  a  rent,  though  he 
be  not  tenant  for  years  of  the  rent,  is  still  not  within  the  meaning 
or  words  of  this  statute,  "  tenant  in  fee  simple,  fee  tail,  or  for  term 
of  lives  of  the  rent,^''and  is  indeed  not  tenant  at  all  of  the  rent;  and 
consequently  that  his  executor  cannot  distrain  for  arrears  of  rent 
accrued  in  the  testator'^s  lifetime.  But  this  question  is  now  set  at 
rest ;  for  by  stat.  3  &  4  Will.  IV.  c.  42,  s.  37,  it  shall  be  lawful  for 
the  executors  or  administrators  of  any  lessor  or  landlord  to  distrain 
upon  the  lands  demised  for  any  term,  or  at  will,  for  the  arrearages 
of  rent  due  to  such  lessor  or  hmdlord  in  his  lifetime,  in  like  manner 
as  such  lessor  or  landlord  might  have  done  in  his  lifetime.  And  by 
sect.  38,  such  arrearages  may  be  ctistrained  for  after  the  end  of  such 
term  or  lease  at  will,  m  the  same  manner  as  if  sacfa  term  or  lease 
had  not  been  ended ;  provided  that  such  distress  be  made  within 
the  space  of  six  calendar  months  after  the  determination  of  such 
term  or  lease,  and  dmring  the  continuance  of  the  possession  of  the 
tenant  from  whom  such  arrears  became  due.  Provided  also,  that 
all  the  powers  and  provisions  in  the  several  statutes  made  relating 
to  distresses  for  rent  shall  be  applicable  to  the  distresses  so  made. 

In  a  case  where  the  testator  had  given  the  defendant  an  authority 
to  distrain,  but  died  almost  immediately  before  the  distress  was 

(6)  But  in  Powell  v.  Killick,  Middlesex  Sittings,  M.  25  Qeo.  II.,  where 
in  trespass  for  entering  plaintiff's  house,  and  carrying  away  his  goods, 
upon  not  goiltv,  defendant  gave  in  evidence  that  he  was  executor  of  A., 
wno  was  plaintiff's  landlord  of  the  house,  and  that  he  distrained  for  rent 
due  to  his  testator  at  the  time  of  his  death ;  it  was  objeeted,  for  plaintiff, 
that  executor  was  empowered  to  distrain  only  by  virtue  of  the  stat.  32 
Henry  VIII.  c.  37,  and  that  the  statute  extended  to  the  executors  and  ad- 
ministrators of  those  persons  only,  to  whom  rent-services,  rent-charges, 
rent-seek,  or  fee-farms  were  due,  and  that  the  present  case  did  not  fall 
within  either  of  those  descriptions.  But  Lee,  C.  J.,  overmled  the  objec- 
tion, and  said,  this  was  a  rent^service,  the  testator  being  in  his  lifetune 
seised  in  fee,  and  the  plaintiff  boldinff  under  a  tenure  which  implied  fealty. 
Seij.  Hill's  MSS.  14  D.  72,  and  BuU.  N.  P.  57,  8.  C.  See  further  on  this 
subject,  Meriton  v.  Gilbee,  8  Taunt.  159;  2  Moore,  48,  jS^.  C.  ;  and 
Martin  v.  Burton,  1  B.  &  B.  279 ;  3  Moore,  608,  8.  C. ;  8taniford 
V,  Sinclair,  2  Biogh.  193;  and  the  remarks  of  Tenterden,  C.  J.,  on 
Powell  V.  KHUck,  in  Prescott  v.  Boucher,  3  B.  &  Ad.  862 ;  Jones  v. 
Jones,  ib.  967. 

2x2 
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taken,  and  after  it  had  been  taken  in  the  name  of  the  testator,  his 
executrix  before  probate  recognized  and  adopted  the  defendant's 
act  of  distraining;  it  was  holden(c),  that  the  defendant  might  make 
cc^izance  as  the  bailiff  of  the  executrix,  under  the  stat.  32  Hen. 
VIII.  c.  87. 

One  entitled  to  the  separate  herbage  and  feedine  of  a  dose  (d), 
for  a  certain  time,  may  distrain  cattle  belonging  to  tne  oifmer  of  the 
dose,  damage  feasant  there  during  that  time.  If  a  terre-tenant, 
holdine  under  two  tenants  in  conmion  (e),  pay  the  whole  rent  to 
one,  after  notice  from  the  other  not  to  pay  it,  the  tenant  in  conmion 
who  gave  the  notice  may  distrain  for  his  share.  One  tenant  in 
common  may  take  a  distress  without  his  companions,  and  avow 
soldy  (/).  Grant  of  rent  to  testator  for  years,  with  a  clause  of 
distress,  that  the  grantee  and  his  heir  may  distrain  (^).  Adjudged, 
that  the  executor  should  distrain,  and  not  the  heir. 

A  mortgagee  after  ^ving  notice  of  the  mortgage  to  the  tenant  in 
possession,  is  entitled  to  such  rent  as  shall  be  in  arrear  at  the  time 
of  notice,  and  to  the  rent  which  accrues  afterwards,  and  may  dis- 
train for  the  same  after  such  notice,  if  the  lease  under  whidi  the 
tenant  holds  be  before  the  mortgage  (A).  But  where  the  lease  is 
made  by  the  mortgagor  alone  after  the  mortgage,  and  no  new 
tenancy  has  been  created  between  the  mortgagee  and  tenant,  the 
mortgagee  has  no  remedy  but  by  ejectment,  and  cannot  distrain  (t). 
Nor  wm  a  mere  recognition  on  the  part  of  the  mortgagee  of  the 
tenant  in  possession  as  his  tenant  enable  him  to  distrain;  there 
must  be  a  mutual  agreement ;  since  "  the  relation  of  landlord  and 
tenant  cannot  be  created  without  the  consent  of  both  parties"  (A). 

If  by  a  custom  the  lord  is  precluded  from  turning  cattle  on  the 
common  during  a  certain  season  of  the  year  (Z),  a  commoner  may 
distrain  the  lord^s  cattle  which  are  turned  on  during  that  time. 
Wherever  there  is  a  colour  of  right  for  turning  cattle  on  a  com- 
mon (m),  a  commoner  cannot  distrain,  because  it  would  be  judging 
for  himself  in  a  cause  which  depends  on  a  more  competent  inquiry. 
Hence,  where  the  right  of  common  was  for  two  sheep  for  every  acre 
of  land  in  the  possession  of  each  commoner;  it  was  holden,  that  one 
commoner  could  not  distrain  the  sheep  of  another  for  a  surcharge  (9). 
The  general  rule,  however,  that  one  commoner  cannot  distrain  the 


i: 


e)  19^itekead  ▼.  J\iyhr,  2  P.  &  D.  367.  (0  Bvatu  v.  Bllhif  9  A.  &  E.  342 ;  see 

d)  Burt  V.  Moor,  5  T.  R.  329.  Pope  v.  Biffgi,  9  B.  &  C.  245. 

(e)  Harrison  v.  Bamby^  5  T.  R.  246.  (*)  Brown  v.  Storey,  1  M.  &  Gt.  117  ; 

(/)  Cro.  Eliz.  530.  1  Scott,  N.  R.  9. 

Ig)  Darrel  ▼.  Wition,  Cro.  Eliz.  644.  (0  1  RoU.  Abr.  405,  406,  (A.)  pL  6.     . 

(A)  Mou  y,  OaiHmor€,  Doug.  279.  (m)  Halt  y.  Harding,  4  Burr.  2426. 


(9)  But  where  cattle  are  turned  on  the  common  without  any  colour  or 
pretence  of  rights  a  commoner  may  distrain  them.  Admitted  in  HaU  v. 
Harding,  4  Burr.  2426. 
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cattle  of  another,  may  be  superseded  by  a  special  agreement  (n)  ; 
as,  where  A.,  being  possessed  of  a  quantity  of  land  in  a  common 
field,  and  having  a  right  of  common  over  the  whole  field,  and  B. 
having  a  right  of  common  over  the  whole  field,  they  entered  into  an 
agreement,  for  their  mutual  advantage  and  convenience,  not  to 
exercise  their  respective  rights  for  a  certain  term  of  years,  and  each 
party  covenanted  to  that  efiect«  During  the  term,  the  cattle  of  B. 
came  upon  the  land  of  A. ;  it  was  holden,  that  A.  might  distrain 
them  damage  feasant;  for,  by  the  operation  of  the  agreement,  B. 
stood  in  the  situation  of  a  stranger  with  regard  to  A.  A  tenant 
holding  over  after  the  expiration  of  his  term,  cannot  distrain  the 
landlord's  cattle,  which  were  put  on  the  land  bv  the  landlord  for  the 
purpose  of  taking  possession  (o).  Lessee  for  years  assigns  his 
term,  reserving  a  rent ;  he  cannot  distrain  for  such  rent  arrear  at 
common  law(/7);  because  he  has  not  any  reversion;  nor  can  he 
distrain  for  it  under  stat.  4  Geo.  II.  c.  28,  s.  5,  as  a  rentrseck ; 
because  a  rent-seek  cannot  issue  out  of  a  term  of  years;  so  if 
termor  lease  for  remainder  of  term  {q) ;  but  in  such  case  an  action 
of  debt  is  maintainable  (r),  or  assumpsit  (s).  A  tenant  from  year 
to  year,  under-letting  from  year  to  year,  has  a  sufficient  reversion 
entitling  him  to  distrain  (t).  Although  receivers  (u)  appointed  by 
the  Court  of  Chancery  have  a  power,  where  they  see  it  necessary, 
to  distrain  for  rent,  and  need  not  apply  first  to  the  court  for  a  parti- 
cular order  for  that  purpose ;  yet  an  authority  (x)  to  tenants  to 
pay  rent  to  J.  S.,  whose  receipt  shall  be  their  discharge,  does  not 
entitle  J.  S.  to  distrain. 


v.  Of  the  Time  at  which  a  Distress  may  be  taken* 

As  rent  is  not  due  until  the  last  minute  of  the  natural  day,  on 
which  it  is  reserved  (y),  it  follows,  that  a  distress  for  rent  arrear 
cannot  be  made  on  that  day  (10).  At  the  common  law,  if  a  lease 
was  made  at  Michaelmas,  for  a  year,  reserving  rent  on  the  feasts  of 
the  Annunciation  and  St.  Michael  the  Archangel,  the  lessor  was 
deprived  of  his  remedy  by  distress  for  the  rent  due  at  Michaelmas ; 

(r)  Neweomb  v.  Harvey,  Garth.  161,2. 

(«)  See  Preeee  ▼.  Corrt>,  5  Bingh.  27. 

(/)  Per  Lord  TenierdeH,  C.  J. ;  CurtU 
V.  Wheeler,  1  M.  &  Malk.  493. 

(«)  Per  Ld.  Hardwieke,  C,  Pitt  y. 
Snowden,  3  Atk.  750 ;  Bennett  y.  Robme, 
5  C.  &  P.  379,  TSndai,  C.  J. 

{»)  Ward  y.  Skew,  9  Bingh.  608. 

(y)  Duppa  y.  Mapo,  I  Saimd.  282. 


(n)  WMteman  y.  King,  2  H.  BL  4. 

(0)  Tmmton  y.  Coetar,  7  T.  R.  431,  re- 
cognized by  Bayley,  J.,  in  Butcher  y. 
Butcher,  7  B.St  C.  402. 

(j, )  V.  Cooper,  2  Will.  375 ; 

Parmenter  y.  Webber,  2  Moore,  656. 

(g)  Preece  y.  Corrie,  5  Bingh.  24,  re- 
cognized in  Poicoe  y.  Paecoe,  3  Bingh. 
N.  C.  905. 


(10)  "  One  cannot  distrain  the  same  day  the  rent  grows  due,  but  it 
must  be  the  day  after."  21  Hen.  VI.  40  ;  vid.  14  Hen.  VI.  31.  Sir  M. 
Hale,  MSS.  cited  by  Mr.  Hargrave,  1  Inst.  47>  b.  n.  6. 
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because  he  oould  not  diBtrmm  after  the  expiration  of  the  term  (s). 
But  now  by  etat.  8  Ann.  c.  14,  b.  6,  ^^  Any  person  having  any  rent 
in  arrear  upon  any  lease  for  life  or  lives,  or  for  years,  or  at  wiU,  mi^ 
distndn  for  such  arrears  after  the  determination  of  the  lease :  pro- 
vided (a)  such  distress  be  made  within  six  calendar  mondis  after 
the  determination  of  such  lease,  and  during  the  continuance  of  audi 
landlord's  title  or  interest,  and  during  the  possession  of  the  tenant 
from  whom  such  arrears  became  due.  Although  this  proviso  is  in 
terms  confined  to  the  possession  of  the  tenant;  yet  it  has  been 
holden  (&),  that  where  the  tenant  dies  before  the  term  expires,  and 
his  personal  representative  continues  in  possession  dinii^  the  re- 
mainder, and  after  the  expiration  of  the  term,  the  landuH^d  mmf 
distrain  within  six  calendar  months  after  die  end  of  the  term  f«r 
rent  due  for  the  whole  term.  So  where  a  tenant,  by  permission  of 
the  landlord,  remained  in  possession  of  part  of  a  (arm  after  the 
expiration  of  the  tenancy ;  it  was  holden  (c),  that  the  landlord 
might  distrain  on  that  part  within  six  calendar  months  after  the 
expiration  of  tiie  tenancy ;  for  the  operation  of  the  statute  is  not 
confined  to  cases  of  a  tortious  holding,  or  to  a  holding  of  the  whole. 
In  Lewis  v.  Harris,  1  H.  Bl.  7,  n.  a.,  it  was  holden  by  Skymnery 
C.  B.,  that  the  term  was  continued  by  the  custom  of  the  countiy, 
for  the  purpose  of  giving  a  right  to  the  landlord  to  distrain  on  the 
premises  in  which  the  waygoing  crop  remained.  See  also  Beawm 
V.  Delahay^  1  H.  Bl.  5,  S.  P.,  recognized  by  Bayley,  J.,  in  Borasten 
V.  Oreen,  16  East,  81,  and  Park,  J.,  in  Knigkt  v.  Beneit,  3  Bindi. 
366.  ''  The  statute  of  Anne  applies  only  to  cases  in  which  tiie 
tenancy  has  been  determined  by  lapse  of  time,  or  perhaps  by  notice 
to  quit,  and  not  to  cases  where  it  has  been  put  an  end  to  by  the 
tenant's  own  wrongful  diaclaimer."  Per  Pattesanj  J.,  Doe  v.  WU- 
liams,  7  C.  &  P.  323.  And  ''  To  make  the  statute  applicable,  there 
must  be  a  keeping  as  the  party's  own,  to  the  exclusion  of  other 
ople."  Hence,  where  the  tenant  of  a  farm  having  remained  a 
ew  days  after  the  expiration  of  his  term,  and  after  entry  by  a  new 
tenant,  went  away,  leaving  a  cow  and  some  pigs,  but  not  giving  any 
further  intimation  of  a  purpose  to  return,  or  to  continue  holding 
any  part  of  the  farm ;  it  was  adjudged  (d)y  that  the  landlord  could 
not  justify  distraining  the  goods  so  left  for  rent  arrear,  under  the 
statute.  A  distress  for  rent  arrear  can  be  taken  only  during  the 
day-time  («)  (11) ;  but  cattie  damage  feasant  may  be  distrainra  not 

(x)  1  Inst  47,  b.  ie)  NutiaUY.  Staumttm,  4  B.  &  a  51. 

(a)  Sect.  7.  (d)  Tgylenon  t.  Peter$,  7  A.  &  B.  110 ; 

{b)  BraUkmaUe  ▼.  Oookte^,  1  H.  BL      2  Nev.  &  P.  622. 
465.  (e)  1  Inst.  142,  a. 


g 


(11)  **  Before  aun-rismg  or  after  sun-eet  no  man  m^  distrain  but  for 

damage  feasant."     Mirrour,  c.  2,  s.  26.     See  also  7  Kep.  7,  a.,  that  a 

distress  for  rent  or  service  cannot  be  taken  in  the  night.     See  6  0.  &  P. 

'213^  Aldenburgh  v.  Feaple,  when  Parke,  3.,  ruled,  that  no  one  had  a  ii{^t 

to  make  a  distress  after  dark. 
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only  in  the  day-time,  bat  daring  the  night  also ;  otherwise  th^ 
might  escape.  Distresses  for  the  recovery  of  any  rent  may  be 
made  at  any  time  within  twenty  years  next  after  the  time  at  which 
the  right  to  make  such  distress  shall  have  first  accrued  (/) ;  but  no 
4xrrears  of  rent  can  be  recovered  by  distress  for  more  than  six 
years  (^). 

Rent  (whether  the  demise  be  by  parol  or  deed)  is  a  debt  of  equal 
degree  with  a  debt  by  specialty  (A).  Hence  a  promissory  note  (t)^ 
as  it  constitutes  a  debt  of  an  inferior  degree,  cannot  extinguish  a 
claim  for  rent ;  nor  does  the  receipt  of  such  note  of  itself  suspend 
the  right  of  distraining. 


VI.  Of  the  Place  where  a  Distrees  may  be  taken. 

A  DiSTBBss  for  rentrservice  may  be  taken  in  any  part  of  the  land 
holden :  so  for  a  rent  charged  or  reserved  upon  a  lease  upon  any 
part  of  the  land  out  of  which  the  rent  issues.  And  if  a  house  be 
upon  the  land  demised  or  charged  (A),  a  distress  may  be  taken  in 
the  house,  if  the  outer  door  be  open  (12),  For  a  rent-service  or 
rent-charge  issuing  out  of  the  land,  which  lies  in  different  counties, 
a  distress  for  the  whole  may  be  taken  in  one  county  (/).  So  if  a 
rent-charge  issue  out  of  land  in  the  possession  of  many  tenants,  a 

(/)  3  &  4  WilL  IV.  c  «7,  8.  2.  4  Nev.  &  M.  462. 

Q)  Sect  42.  (k)  I  RoL  Abr.  671,  L  5. 

Ch)  0ag9  T.  Adtm,  1  Salk.  326.  (Q  1  RoL  Abr.  671,  L  27,  30. 
(0  Dovw  ▼.  Gyde,   2   A.  &  B.  623  ; 


(12)  A  distress  may  be  in  a  house  throueh  the  doors  or  windows.  Com. 
Dig.  tit.  Distress,  (A.  3).  **  If  an  outward  door  be  open,  an  inner  door 
may  be  broken  in  order  to  take  a  distress/'  per  Lord  Hardurieke,  C.  J., 
in  Browmns^  ^*  Damn  and  othere,  Ca.  Temp.  Hardw.  168.  "  But  a  pad- 
lock put  on  a  bam  door  cannot  be  opened  bv  fbvoe  for  the  purpose  of  dia- 
traimng  the  com/'  per  Lord  Hardurieke,  C.  J.  N.  Gates  or  indosoieB 
cannot  be  broken  open  or  thrown  down  to  take  a  distress.  1  Inst.  161,  a. 
By  Stat.  11  Greo.  II.  c.  19,  s.  7,  ''Any  place,  in  which  goods  or  chattels, 
£raudulently  or  clandestinely  conveyed  away,  are  locked  up  or  secured^  so 
as  to  prevent  the  same  from  being  taken  as  a  distress  for  rent  arrear,  may 
be  broken  open  and  entered  in  the  day-time  by  the  party  distraining ; 
first  calling  to  his  assistance  the  constable  or  other  peace-officer  of  the 

Slace  where  the  goods  are  suspected  to  be  concealed ;  and  in  case  of  a 
wellinff-house,  (Mith  being  first  made  before  a  justice  of  the  peace  of  a 
reasonable  ground  to  suspect  that  such  goods  are  therein ;  ana  the  same 
may  be  taken  and  seized,  for  the  arrears  of  rent,  as  if  they  had  been  in  an 
open  place."  An  order  of  justices  adjudging  a  party  to  pay  double  the 
value  of  the  goods,  under  the  4th  section  of  tms  statute,  must  show  on  the 
face  of  it  that  the  party  removing  the  goods  was  tenant.  Bex  v.  Davie, 
5B.  &Ad.  551. 
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distress  may  be  taken  upon  the  possession  of  one  for  the  whole 
rent,  for  it  issues  out  of  each  part  (m).  But  where  there  are  sepa- 
rate and  distinct  demises,  there  must  be  separate  distresses  on  the 
several  premises  subject  to  the  distinct  r^its,  although  the  several 
premises  are  demised  to  the  same  tenant  (n).  By  sUit.  11  Oeo.  II. 
c.  19^  s.  8,  ^'  The  landlord  may  distrain  any  cattle  or  stock  of  the 
tenant,  depasturing  on  any  common  appendant  or  appurtenant,  or 
any  way  belonging  to  the  premises  demised."  If  the  lord  come  to 
distrain  cattle  which  he  sees  then  within  his  fee  (o),  and  the  tenant 
or  any  person,  to  prevent  the  lord  from  distraining,  drive  the  cattle 
out  of  tne  lord'*s  fee  into  some  other  place,  yet  may  the  lord  freely 
follow  and  distrain  the  cattle ;  for  in  judgment  of  law  the  distress 
will  be  considered  as  taken  within  his  fee.  A  different  rule  holds 
vnth  respect  to  distresses  for  damage  feasant  (p) ;  for  if  the  owner 
of  the  beasts  chase  them  out  of  the  soil,  even  with  a  view  to  evade 
the  distress,  yet  the  owner  of  the  soil  cannot  distrain  them  ;  because 
the  beasts  must  be  damage  feasant  at  the  time  of  the  distress. 

By  Stat.  11  Geo.  II.  c.  19,  s.  1  (13),  "If  lessee  for  life,  Y.  W. 
or  otherwise,  of  lands  or  tenements,  upon  the  demise  whereof  any 
rents  are  reserved,  shall  fraudulently  or  clandestinely  carry  off  his 
goods  from  such  demised  premises,  to  prevent  a  distress,  the  lessor, 
or  any  empowered  by  him,  may,  withm  thirty  days  after  carrying 
off,  distrain  such  goods,  wherever  found,  for  the  rent  arrear,  and  sell 
or  dispose  of  the  same,  as  if  distrained  on  the  premises :  provided  (0, 
before  the  seizure,  such  goods  have  not  been  sold,  bon&fide^  and  for 
a  valuable  consideration,  to  a  person  not  prwy  to  the  fraud.**  But 
the  rent  must  be  due  ;  for  the  landlord  cannot  distrain  under  this 
statute  before  the  rent  becomes  due(r).  By  sect.  8,  "  If  any  tenant 
shall  fraudulently  remove  or  convey  away  his  goods,  or  if  any  per- 
son shall  wilfully  and  knowingly  assist  such  tenant  in  such  fraudu- 
lent conveying  away  or  carrying  off  any  part  of  his  goods,  or  in  con- 
cealing the  same,  the  party  offending  shall  forfeit  and  pay  to  the 
landlord  double  the  value  of  the  goods  carried  off  or  concealed.'"  A 
creditor  («)  may,  with  the  assent  of  the  debtor,  take  possession  of  the 
goods  of  his  debtor,  and  remove  them  from  the  premises,  without 
incurring  the  penalty  in   the  foregoing  section;    although  the 

(m)  1  Rol.  Abr.  671 » 1.  33.  {q)  Sect.  2  (14). 

(n)  Bogert  Y.Birimire,  Str.  1040.  (r)  Rand  v.  Vaug^km,  I  Biogh.  N.  C. 

'    (o)  1  Inst.  161,  a.  767. 

(p  )  lb.  («)  Bach  V.  MeaiB,  5  M.  &  S.  200. 


(13)  This  section  is  copied  from  the  second  section  of  the  fourteenth 
chapter  of  the  8th  of  Anne,  and  differs  from  it  only  as  to  the  time  allowed 
for  the  seizing  of  the  goods  after  the  carrying  off;  the  statute  of  Anne  allow- 
ing only  five^  and  this  statute  thirty  days. 

(14)  This  section  is  copied  from  the  3rd  of  the  8  Ann.  c.  14,  with  the 
exception  of  the  words  in  itcdics. 
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creditor  takes  possession,  knowing  the  debtor  to  be  in  distressed 
circumstances,  and  under  an  apprehension  that  the  hmdlord  will  dis- 
train. In  an  action  (t)  against  a  party  for  aiding  and  assisting  the 
tenant  in  the  fraudulent  removal  of  his  goods,  with  intent  to  prevent 
the  landlord  from  distraining  them,  it  is  incumbent  on  the  landlord 
not  only  to  prove  that  the  defendant  assisted  the  tenant  in  such 
fraudulent  removal,  but  also  that  he  was  privy  to  the  fraudulent 
intent  of  the  tenant.  The  4th  section  gives  the  landlord  a  remedy 
by  complaint  to  two  magistrates,  when  the  goods  do  not  exceed  the 
value  of  502.,  but  the  landlord  may  elect  which  remedy  he  will 
pursue  (u).  Tins  statute  applies  to  the  goods  of  the  tenant  only, 
and  not  to  the  goods  of  a  stranger  (a;),  or  lodger  (y). 


VII.  The  Manner  of  disposing  of  Distresses^  and  herein  of  the 

Sale  of  Distresses  for  Rent  Arrear, 

At  the  common  law,  the  party  distraining  might  have  driven  the 
distress  from  the  place  where  it  was  taken,  into  any  other  place, 
even  in  a  distant  county.  It  is  obvious  (2?),  that  tne  exercise  of 
such  a  power  must  have  been  attended  with  great  oppression; 
more  especially,  as  the  tenant  was  obliged  to  provide  sustenance 
for  his  beasts,  if  they  were  impounded  in  an  open  pound ;  and  the 
beasts  being  driven  into  a  foreign  county,  the  tenant  must  fre- 
quently have  been  at  a  loss  where  to  make  a  replevin.  A  partial 
remedy  for  this  evil  was  afforded  by  stat.  52  Hen.  III.  c.  4, 
which  prohibited  all  persons  from  driving  the  distress  out  of  the 
county  where  it  was  taken.  But  the  stat.  1  &  2  Phil.  &  Ma. 
c.  12,  has  given  a  further  check  to  it.  By  the  last-mentioned 
statute  it  is  enacted,  '^  That  no  distress  of  cattle  shall  be  driven 
out  of  the  hundred,  rape,  wapentake,  or  lath,  where  the  distress 
IS  taken,  except  it  be  to  a  pound  overt  within  the  same  shire, 
not  above  three  miles  distant  from  the  place  where  the  distress  is 
taken ;  and  no  cattle  or  other  goods  distrained  for  any  manner 
of  cause  at  one  time,  shall  be  impounded  in  several  places,  upon 
pain  of  forfeiting,  to  the  party  gneved,  one  hundred  shillings  and 
treble  damages.  If  the  hundred,  in  which  the  cattle  were  dis- 
trdned,  be  m  one  county,  and  the  hundred  into  which  they  were 
driven  be  in  another,  the  venue  may  be  laid  in  either  county  (a)« 
Persons  distraining  for  rent  arrear(&)  may  impound  the  distress 
in  any  convenient  part  of  the  land  chargeable  with  the  rent.  The 
stat.  11  Geo.  II.  c.  19,  s.  8,  which  empowers  the  landlord  to  seize 
growing  crops  as  a  distress,  authorizes  him  ^^  to  cut,  gather,  and 


f 


0  Brooke  ▼.  Noakot,  8  B.  &  C.  537.  (y)  Poitnum  v.  HarroU,  6  C.  &  P.  225. 

tt)  Bromley  v.  Hoiden^  1  M.  &  Malk.         (m)  2  Inst.  106. 


175.  (a)  Popo  V.  Ikmit,  2  Tftnnt.  252. 

(jr)  Thomtim  ▼.  Adanu  tmd  otken,  5  {b)  Stat.  11  Geo.  II.  c.  19,  s.  10. 

oi.  &  S.  3d. 
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lay  up  the  same,  when  ripe,  in  barnB,  or  other  proper  places  on  tlie 
premises,  if  any ;  if  not,  then  in  other  bams  or  proper  places,  ae 
near  as  may  be  to  the  premises,  notice  thereof  bemg  given  (c) 
to,  or  left  at  the  last  place  of  abode  of  the  tenant,  within  one  week 
after  the  lodging  of  the  distress.''  By  stat  5  &  6  Will  IV.  c.  59, 
8.  4,  parties  impomiding  cattle  are  required  to  provide  sufficient 
food  for  them,  and  then  may  recover  before  a  jueSsce  of  the  peace 
not  exceeding  double  the  value  of  such  food  from  the  owner.  And 
by  8.  5,  where  aninuds  have  been  impounded  without  sufficient  food 
more  than  twenty-four  hours,  any  person  may  enter  the  pound  and 
snpplv  than  with  food,  without  being  liable  to  an  action  of  treqpass 
or  other  proceeding. 

Distrainors  are  bound  (d)  to  see  that  the  pound  to  which  they 
take  the  distress  is  in  a  fit  and  proper  state  to  receive  it,  at  the 
time  of  impounding.  It  is  no  defence  (e),  for  abusing  the  dis- 
tress by  putting  the  animals  distrained  in  a  muddy  pound,  that  the 
place  was  the  manor-pound,  and  waa  generally  in  a  proper  state. 

Sale  of  Distress  for  Rent  Arrear. — At  the  common  law,  distresses 
for  rent  arrear  could  not  be  sold,  but  only  detained  as  pledges  for 
the  enforcing  the  pajrment  of  such  rent ;  but  now  by  the  stat. 
2  Will.  &  Ma.  sess.  1,  c.  5,  s.  2,  it  is  enacted,  ^  l%at,  where  any 
goods  or  chattels  shall  be  distrained  for  any  rent  (15)  reserved  and 
due  upon  any  contract,  and  the  tenant  or  owner  of  the  goods  shall 
not  within  five  (16)  days  next  after  such  distress,  and  notice 
thereof,  with  the  cause  of  such  taking  left  at  the  chief  mansion- 
house  or  other  most  notorious  place  on  the  premises  charged  with 
the  rent,  replevy  the  same,  the  person  distraining  may,  with  the 
sheriff  or  under-sheriff  of  the  county,  or  constable  of  the  hundred, 

Earish,  or  place,  where  the  distress  is  taken,  cause  the  distreoB  to 
e  appraised  by  two  sworn  (17)  appraisers,  whom  such  sheriff,  &c. 

(e)  Sect.  9.  8  A.  &  E.  547. 

(<i)  WUdery.  ^wer,  3NeT.  &  P.  536;  (c)  8.  C 


(15)  "  This  statute  does  not  affect  distresses  damage  feasant;  conse- 
ouenthr  they  remain,  as  they  were  at  common  law,  mere  pledges ;  and 
tne  sale  of  them  will  make  me  party  distnaning  a  trespasser  ab  initio  f* 
Per  Lord  Hardwicke,  C.  J.,  in  Dorton  v.  Piekiq^,  Sittings  after  M.  T. 
9  Geo.  II.  MSS. 

(16)  Five  days,  that  is,  five  times  twenty-four  hours  must  elapse,  befoie 
sale.  Harper  v.  TasweU,  6  C.  &  P.  166,  Tvndal,  C.  J.  The  five 
days  are  reckoned  inclusive  of  the  day  of  sade.  WaUaee^.  Xing,  I  H. 
Bl.  13,  and  a  reasonable  time  after  the  expiration  of  the  five  days  is 
allowed  to  the  landlord  for  appraising  and  selling  the  goods.  PM  v. 
Shew,  4  B.  &  A.  208.  But  if  goods  remain  on  the  premises  longer  than 
the  five  days  without  tenant's  consent,  distrainor,  after  the  enpiration  of 
that  time,  becomes  a  trespasser.  Grijfin  v.  Seoti,  2  Str.  717;  2  Ld.  Baym. 
1424. 

(17)  J.  e,  sworn  before  the  constable  of  the  parish  where  distress  is 
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shall  swear  to  appraise  them  truly,  and  after  snch  appraisement, 
fnay  sell  the  same  towards  satisfaction  of  the  rent,  and  the  charges 
of  the  distress  and  appraisement,  leaving  the  overplus,  if  any,  in  the 
hands  of  the  sheriff,  &c.  for  the  owner's  use. 

It  is  not  necefisary  to  set  forth  in  the  notice  at  what  time  tiie 
rent  became  due.  "rer  Buller^  J.,  in  Moss  v.  Gallimorey  Doug. 
280.  When  the  notice  was  for  more  than  was  actually  due,  but  the 
goods  distrained  only  covered  the  amount  actually  due,  Parke^  B., 
allowed  a  verdict  for  nominal  damages  to  be  taken  on  the  count  for 
distraining  for  more  rent  than  was  due,  subject  to  the  question  of 
its  validity.  Wilkinson  v.  7%rry,  1  M.  &  Rob.  377.  But  in  the 
later  case  of  Taylor  v.  Henniker,  12  A.  &  E.  488,  4  P.  &  D.  242, 
it  was  holden,  that  where  a  landlord  distrains  for  more  than  is  due, 
an  action  on  tlie  ease  lies  at  the  suit  of  tiie  tenant,  though  the  goods 
distrained  are  of  less  value  than  the  rent  really  due ;  Lord  Denman, 
C.  J.,  in  delivering  the  judgment  of  the  court,  said  '^  It  is  true 
that,  in  replevin,  a  landlord  may  avow  for  less  rent  than  he  has  dis- 
trained for;  but  ihen  the  plaintiff  complains  of  the  taking  altogether, 
and  not  of  the  excess,  here  he  complains  of  the  excess;  and  that 
excess  really  took  place.  There  was  a  wrongful  act  of  the  defen- 
dant ;  and  Uiough  by  reason  of  the  value  of  the  goods  taken,  falling 
short  of  the  actual  rent  due,  no  real  damage  was  sustained,  yet 
there  was  a  legal  damage,  and  cause  of  action,  for  which  the  plaintiff 
was  entitled  to  a  verdict.^ 

In  Walter  v.  Rumbal,  Ld.  Raym.  58 ;  it  was  holden,  that  notice 
to  the  tenant  was  good  notice  under  this  act,  the  sole  object  of  the 
statute  being,  that  the  party  should  have  notice :  which  object  was 
more  effectually  attained  by  a  notice  given  to  the  party  himself, 
than  by  a  notice  left  at  the  mansion-house,  or  most  notorious  place  on 
the  premises. 

This  statute,  altibough  it  authorizes  a  sale  after  thefve  days, 
does  not  take  away  the  right  to  replevy  (/),  after  the  five  days,  in 
case  the  distress  is  not  sold  ;  for  it  does  not  contain  any  nmitive 
words,  and  at  common  law  the  distress  was  at  all  times  replevisaUe. 
Secus  after  a  sale ;  for  then  the  purchaser  is  entitled  to  take  the 
goods  and  retain  them  (g). 

(/)  Jacob  y.Kinff,  5  Tttimi.  451.  v.  King,  5  Taunt.  451. 

(p)  Admitted  by  Oibbs,  C.  J.,  in  Jacob 


taken ;  it  will  not  suffice,  if  swoiu  before  constable  of  ac^oiniBg  p 
Avenall  v.  Croker,  M.  &  Malk.  172.  And  constable  must  attend  with 
the  appraisers  at  the  time  the  goods  are  appraised,  and  must  swear  them 
before  they  make  their  appraisement.  Kenney  v.  Mt^  and  another, 
1  M.  &  Hob.  56.  The  party  distraininff  ought  not  to  be  sworn  as  one  of 
the  appraisers*,  for  he  is  interested  in  uie  business. 

*  Amdrewt  t.  Rtmcll  and  Amtrther,  Middleser  Sittings  after  Easter  Torm,  1786; 
BnlLN.  P.  [81]  5th  ed.  S.  P.,  mled  by  Byre,  C.  J.,  in  C.  B.  Sittings,  M.  S.LiBlaae, 
J.  S.  P.  admitted  in  WuUcood  t.  Cownc^  1  Stark.  N.  P.  C.  172. 
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By  Btat.  11  Oeo.  II.  c  19,  a.  10,  any  person  lawfully  taking  any 
difitresB  for  any  kind  of  rent  may  impound  or  otherwise  secure  the 
distress  so  made  on  the  most  fit  and  convenient  part  of  the  premises 
chargeable  with  the  rent,  and  appraise,  seU,  and  dii^>08e  of  the  same 
wpan  the  premises,  in  like  manner  and  under  the  like  directions  and 
restraints  as  may  be  done  off  the  premises  by  virtue  of  the  foregoing 
statute,  2  Will.  &  Ma.  c.  5.  The  1  &  2  Phil.  &  Ma.  c.  12,  s.  2,  which 
enacts,  *^  that  no  person  shall  take  for  keeping  in  pound,  impounding 
or  poundage  of  any  distress,  above  4<f.  for  any  one  whole  distress 
that  shall  l>e  so  impounded,^  does  not  extend  (h)  to  cases  where 
goods  are  impounded  under  the  foregoing  10th  section  of  the  11th 
Geo.  II.  c.  19. 

An  appraisement  on  the  premises  under  this  stat.  of  Geo.  II.  does 
not  so  change  (t)  the  property,  that  the  tenant  may  not  replevy 
them,  before  an  actual  sale. 

The  sale  of  growing  crops  is  not  authorized  by  the  statute  of  2  WilL 
&  Ma.  Hence  a  tenant  whose  growing  crops  have  been  seized  as  a 
distress  for  rent  before  they  were  ripe,  cannot  maintain  an  action 
upon  the  case  against  the  landlord  for  selling  the  same  before  the 
five  days,  or  a  reasonable  time  have  elapsed,  such  sale  being  wholly 
void  (A).  The  notice  of  distress  may  be  abandoned ;  for  a  party 
may  distrain  for  rent,  and  avow  for  tealiy^l)  (18). 

In  order  to  prevent  excessive  charges  by  brokers  and  other  per- 
sons employed  to  make  distresses  on  poor  tenants,  it  was  enacted  by 
stat.  57  Geo.  III.  c.  93,  [10th  July,  1817,]  that  no  person  making 
any  distress  for  rent,  where  the  sum  due  shall  not  exceed  20/.,  shaU 
take  any  other  char^  than  those  mentioned  in  the  schedule  an- 
nexed to  the  act,  which  are  as  follows : 

».    if. 
Levying  distress  .  .  .  3    0 

Man  in  possession,  per  day  2    6 

Appraisement,  6d.  in  the  pound  on  value  on  goods. 
Stamp,  lawful  amount. 

All  expences  of  advertisement,  if  any  such        .  •  10    0 

Commission  and  delivery  of  goods.  Is.  in  the  pound,  on 
net  produce  of  sale. 

Under  this  act,  parties  aggrieved  may  apply  to  a  J.  P.     See 

(A)  Child  y.  Chamberlaint  5  B.  &  Ad.  (k)  Owen  y.  Legh,  3  B.  &  A.  470. 

1049.  (0  Per  Lord  Kenyan,  C.  J. ,  in  Gwtmei 

(0  JMob  y.  King,  5  Taunt.  451.  y.  PhUlipe,  3  T.  R.  645. 


(18)  It  is  still  a  disputed  point  whether  a  landlord  who  has  seized  his 
tenant^  s  hay  and  straw  under  a  distress  for  rent,  may  sell  it  subject  to  a 
condition  that  the  purchaser  shall  consume  it  on  the  premises  according  to 
the  custom  of  the  country.  Frusher  v.  Lee,  10  M.  &  W.  709,  in  wMch 
doubt  is  thrown  on  the  case  of  Abbey  v.  Fetch,  8  M.  &  W.  419. 
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sections  2,  3,  4,  &  5.  But  the  sixth  section  is  general,  for  by  that 
<^  every  broker  or  other  person  making  and  levying  any  distress^ 
shall  give  a  copy  of  his  charges,  and  of  all  the  costs  and  charges  of 
any  distress  whatsoever,  signed  by  him  to  the  person  on  whose  goods 
the  distress  is  levied,  although  the  amount  of  rent  demanded  ex- 
ceed 20/.  This  statute  has  not  repealed  the  provisions  of  the  stat. 
2  Will.  &  Ma.  sees.  1,  c.  6,  s.  2,  {ante^  p.  682,)  so  as  to  make  an 
appraisement  by  one  broker  sufficient  (m).  The  sixth  section  only 
applies  to  persons  actuaUy  (»)  interfering  in  making  the  distress ; 
and  therefore  a  landlord  who  does  not  personally  interfere  in  the 
distress,  is  not  liable  for  the  neglect  of  the  broker  employed  by  him, 
in  not  delivering  a  copy  of  his  charges. 

The  provisions  of  the  57  Geo.  III.  c.  93,  have,  by  stat.  7  &  8 
Geo.  I V.  c.  17,  been  extended  to  distresses  for  land-tax,  assessed 
taxes,  rates,  tithes,  &c.  for  any  sum  not  exceeding  202. 


VIII.  Pound  Breach  and  Rescous. 

1.  Of  Pound  Breach, 

An  action  for  a  pound  breach  lies  (o),  where  a  person  distrains 
cattle  damage  feasant  in  his  land,  or  for  rent  or  services,  and  puts 
them  into  the  common  pound,  or  into  another  pound  or  place, 
which  shall  be  said  to  be  a  lawful  pound,  and  tne  owner  of  the 
cattle,  or  other  person  takes  the  cattle  out  of  the  pound,  and 
drives  them  where  he  pleases.  See  the  form  of  the  writ  in  this 
action,JF.  N.  B.  100,  a.  100,  b.  101,  a.  there  called  a  writ  deparco 
firacto.  If  a  person  sends  his  servant  to  distrain  for  rent  or  ser- 
vices (/?),  and  the  servant  distrains  the  cattle,  and  impounds  them, 
and  a  stranger  takes  them  out  of  the  pound,  the  action  must  be 
brought  by  the  master  and  not  the  servant :  for  it  is  the  master's 
pound.  If  a  person  distrain  cattle  for  damage  feasant,  and  put 
them  in  the  pound  (9),  and  the  owner,  who  had  common  there^ 
make  fresh  suit,  and  find  the  door  unlocked,  he  may  justify  the 
taking  away  the  cattle  in  a  parco  fracto.  If  the  owner  break  the 
pound,  and  take  away  his  goods,  the  party  distraining  may  have  his 
action  de  parco  fracto^  and  he  may  also  take  his  goods  that  were 
distrained  wheresoever  he  find  them,  and  impound  them  again.  A 
pound-keeper  is  bound  to  receive  every  thing  offered  to  his  custody, 
and  is  not  answerable  whether  the  thine  were  legally  impounded  or 
not  (r).     If  the  cattle  be  wrongfuUy  twen,  the  person  who  brings 

(m)  AOen  t.  Flicker,  10  A.  &  E.  640,  (o)  F.  N.  B.  100,  a. 

overruling  Fieteher  ▼.  Saunders,  1  M.  &  (p)  Id.  100,  b. 

Bob.  375»  Lyndhuret,  C.  B.    See  BUhop  {q)  1  Inst.  47,  b. 

y.Bryani,  6  C.  &  P.  484.  (r)  Badkin  y.  Powell,  Cowp.  476,  cited 

(n)  Hart  ▼.  Leaeh,  1  Tyr.  &  Gr.  1010,  by  Buller,  3.,  in  Brandlino  ▼.  Keni,  1  T. 

IM.&W.  560.  R.62. 
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the  oatUe  is  answerable,  and  not  the  poond-keeper,  unleaB  it  can  be 
proved  that  he  has  tnun^gressed  the  kmits  of  his  duty,  and  assented 
to  the  traapaas.  When  the  cattle  are  onoe  impounded,  he  cazaot 
let  them  go  without  a  r^levin,  or  without  the  conaoit  of  the  partj. 
When  the  cattle  are  in  the  pound,  they  are  in  the  custody  of  the 
law ;  and  if  the  pound  is  broken,  the  poundrke^ier  caanot  bring  an 
action,  but  the  person  who  distrained  tiiem.  See  die  statute  2 
WilL  &  Ma.  first  sess.  c.  5,  infra. 

By  Stat.  6  b  7  Vict.  c.  80,  persons  releamff  or  attempting  to 
rdiease  cattle  which  shall  be  lawfully  seized  for  the  purpose  of  being 
impounded,  from  the  pound  or  place  where  the  same  shall  be  so 
impounded,  or  on  the  way  to  or  from  any  such  pound  or  place,  or 
damaging  an^  pound  or  place,  &c.,  shall,  upon  convicticm  before  two 
justices,  forfeit  5/.  and  expenses,  and  in  de&ult  of  payment  be 
unprisoned.  But  the  justices  are  (sect.  2)  {^ohibited  from  deter- 
mining cases  in  which  any  question  of  title,  &c.  shall  arise. 

2.  0/ Reseous. 

Rescous,  as  far  as  the  same  relates  to  distress,  means  the  taking 
away  and  setting  at  liberty,  against  law,  a  distress  taken  («). 
Rescous  lies,  where  a  person  distrains  for  rent  or  services,  or  for 
damage  feasant,  and  is  desirous  of  impounding  the  distiess,  and 
another  person  rescues  the  distress  from  him(0-  The  party  die- 
training  must  be  in  possession  of  the  distress,  otherwise  there 
cannot  be  a  rescue  (a).  But  although  rescue  will  not  lie  at  the  suit 
of  a  person  who  is  prevented  by  another  from  making  a  distress^ 
yet  an  action  on  the  case  will  lie  for  the  disturbance.  If  a  perscm 
SMid  a  person  to  distrain  {x\  and  rescous  be  made  upon  the  servant, 
the  action  must  be  brought  by  the  master  who  sustains  the  injury, 
and  not  by  the  servant.  If  a  distress  is  taken  without  cause,  as 
where  rent  is  not  due  (y),  the  owner  may  make  rescous  before  the 
distress  is  impounded  (z).  So,  if  the  owner  tender  the  rent  before 
distress  taken  (a).  But,  after  the  distress  is  impounded,  the  owner 
cannot  break  the  pound,  and  take  the  distress  out  of  the  pound ; 
for  it  is  then  in  the  custody  of  the  law  (b).  The  action  of  rescous 
has  fallen  into  disuse ;  the  usual  remedy  at  this  time  is  by  an  action 
on  the  case.  By  stat.  2  WilL  &  Ma.  first  sess.  c.  5,  s.  4,  it  is 
enacted,  '^  That  upon  any  pound  breach,  or  rescous  of  goods  or  chattels 
distrained  for  rent,  the  party  grieved  shall,  in  a  special  action  on 
the  case,  for  the  wrong  thereby  sustained,  recover  treble  damages 
and  costs  against  the  offenders,  or  against  the  owners  of  the  dis* 
tress,  in  case  the  same  be  afterwards  found  to  have  come  to  their 
use  or  possession.*'     The  construction  put  on  this  statute  has 


ft)  1  Inst.  160,  b.  (y)  1  Inst.  160,  b. 

[i)  P.  N.  B.  101,  ft.  (z)  Id.  47,  b. 

)  /A102,b.  (a)  /ill60,b. 

)  Id.  101,  b.  (b)  Id.  47,  b. 
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been(c)y  tlutt  the  word  treble  shall  be  referred  as  well  to  the  word 
costs  as  to  the  word  damages.  Proof  of  a  tender  of  the  rent,  after 
ihB  impounding  of  distress,  will  not  bar  an  action  on  this  statute  (d). 


IX.  Of  abusing  ike  DigtresSy  and  of  Irregtdarity  in  the  Proeeedr 

inge  by  the  Party  distraining. 

An  abuse  of  the  distress  makes  the  party  distraining  a  trespasser 
ab  initio f  except  where  it  is  otherwise  provided  by  statute  (e). 
Where  a  landlord  distrains  for  rent,  amongst  other  things  goods 
which  are  not  distrainable  in  law,  and  the  tenant  pays  the  amount 
of  the  rent  and  the  costs  of  distress,  upon  which  the  distress  is 
withdrawn  altogether,  the  tenant  is  entitled,  in  an  action  of  tres- 
pass, to  recover  only  the  actual  damage  sustained  by  the  taking  of 
those  particular  goods,  and  not  the  whole  amount  paid  by  him ; 
and  in  such  a  case  the  distrainor  is  a  trespasser  ab  initio  only  as  to 
the  goods  which  were  not  distrainable  (/).  In  trespass  for  break- 
ing and  entering  the  plamtifiTs  house  (^),  and  taking  and  carrying 
away  his  goods,  the  defendant  justified  the  taking  and  carrying 
away  the  sooda,  as  a  distress  for  damage  feasant :  replication,  that 
after  the  £stress,  the  defendant  converted  them  to  his  own  use  :  on 
demurrer,  it  was  urged,  that  the  repUcation  was  a  departure  ;  for  it 
did  not  support  the  plaintiff's  declaration  in  trespass,  but  showed 
rather  that  he  ought  to  have  brought  trover  on  the  conversion  ;  but 
the  court  overruled  the  objection,  observing,  that  he  who  abuses  a 
distress  is  a  trespasser  ab  tmtto,  and,  therefore,  if  in  trespass  the 
defendant  justifies  nomine  districtionis,  the  plaintiff  may  show  an 
abuse,  and  it  is  not  a  departure,  but  will  support  the  declaration  : 
and  so  it  does  in  this  case;  for  the  conversion  is  a  trespass  or 
trover  at  the  plaintiff's  election ;  and  the  matter  disclosed  in  the 
replication  makes  good  his  election ;  for  it  proves  it  a  trespass  as 
well  as  a  trover.  See  Dye  v.  Leatherdale^  3  Wils.  20,  where  the 
same  point  was  ruled,  and  the  authority  of  the  preceding  case  re- 
cognized. By  stat.  11  Geo.  II.  c.  19,  s.  19,  "  Where  any  distress 
shall  be  made  for  any  rent  Justly  due,  and  any  irregularity  or  un- 
lawful act  shall  be  afterwards  done  by  the  party  distraining,  or  his 
agent ;  the  distress  shall  not  be  deemed  unlawful,  nor  the  distrainor 
a  trespasser  ab  initio^  but  the  party  grieved  may  recover  satisfaction 
for  the  special  damage  in  an  action  of  trespass,  or  on  the  case  (A), 

,  at  the  election  of  the  plaintiff;  and  if  he  recover,  he  shall  have  full 

I 

(c)  Ltcmmm  y.  Biwy^  Lord  Baym.  19 ;  and  17  Geo.  IL  c  38,  b.  3 ;  7  &  8  Vict. 
C«tL321,  &C.  C.96,  8.  69. 

(d)  Vhrih  y.  Pwrvht,  5  T.  B.  432,  dtcd  (/)  £farviy  y.PMOcifr,!!  M.  &W.  740. 
in  Tk»mu  y.  HerriM,  1  M.  &  Gr.  695  ;  {o)  Gargrofoe  y.  Smitk,  Salk.  221. 

1  Soott,  N.  R.  524 ;  SllU  y.  Tayhr,  8  M.  {h)  See  Wmterbowme  y.  Morgan^  11 

&W.  416.  Eait,   395,  and  poat,  tit.   ''TrnpiMt" 

(•}  See  n^a,  11  Geo.  II.  c.  19,  s.  19,      Virtus  y.  ^eoalty,  1  M.  &  Rob.  21. 


I 
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oosts.^"  In  case  for  an  irregular  distress  under  the  foregoing  clause, 
it  is  necessary  to  state  correctly  (t)  to  whom  the  rent  <08tniined  for 
is  due.  But  by  s.  20,  of  the  same  statute,  it  is  provided,  '^  That 
no  tenant  or  lessee  shall  recover  in  such  action,  if  tender  of  amends 
has  been  made  before  action  brought.  Since  this  statute  trover 
will  not  lie  for  goods  irregularly  sold  under  a  distress,  whether  the 
whole  (A),  or  any  (/),  of  the  rent  distrained  for  be  due  at  the  time 
of  seizure.  [In  case  (m)  for  selling  goods  distrained  for  rent  without 
an  apprdsement,  the  measure  of  damages  is  the  value  of  the  goods 
minus  the  rent.]  By  sfcat.  17  Geo.  11.  c.  88,  s.  8,  "  Where  any 
distress  shall  be  made  for  money  justly  due  for  the  relief  of  the  poor, 
the  distress  shall  not  be  deemed  unlawful,  nor  the  party  making  it 
a  trespasser,  on  account  of  any  defect  or  want  of  form  in  the  warrant 
of  appointment  of  overseers,  or  in  the  rate  or  assessment,  or  in  the 
warrant  of  distress  thereupon :  nor  shall  the  party  distraining  be 
deemed  a  trespasser  ab  initio,  on  account  of  any  irregularity  which 
shall  be  afterwards  done  by  him,  but  the  party  grievea  may  recover 
satisfaction  for  the  special  damage  in  an  action  of  trespass,  or  on  the 
case  (n),  with  full  costs ;  unless  tender  of  amends  is  made  before 
actior.  ^irought"  (o).  By  the  recent  act  for  amending  the  law  of 
insolvency,  7  &  8  Vict.  c.  96,  s.  69,  where  any  distress  shall  be  made  for 
any  sum  of  money  to  be  levied  by  virtue  of  that  act,  the  distress 
itself  shall  not  be  deemed  unlawful,  nor  the  party  making  the  same  be 
deemed  a  trespasser  on  account  of  any  defect  or  want  of  form  in  the 
information,  summons,  or  conviction,  warrant  of  distress,  or  o£her 
proceeding  relating  thereto,  nor  shall  the  party  distraining  be 
deemed  a  trespasser  from  the  beginning,  on  account  of  any  irregu- 
larity which  shall  afterwards  be  committed  by  the  party  so  distrain- 
ing, but  the  person  aggrieved  by  such  irregularity  may  recover  full 
satisfaction  for  the  special  damages  in  an  action  upon  the  case.  A 
party  making  a  distress  for  two  causes,  as  to  one  of  which  he  is  jus- 
tified, and  entitled  to  notice  of  action,  is  nevertheless  liable  in  tres- 
pass as  to  the  other  ( jp).  Trespass  lies  against  a  landlord  (j),  who, 
on  mskiag  a  distress  for  rent,  turns  the  tenant's  family  out  of  pos- 
session, and  continues  in  possession  after  the  rent  is  paid.  But 
trespass  will  not  lie  for  an  excessive  distress  merely  (19).     Plaintiff 


(t)  Ireland  v.  Johntorit  1  Bingh.  N.  C.  2  Tyrw.45l. 

162;  4  M.  &  Sc.  706.  (n)  Sect.  9. 

(k)  Wallaee  v.  King,  1  H.  Bl.  13.  (o)  Sect.  10. 

(0  JVhitworth  Y.  Smiih,  1  M./k  Rob.  (p)  Lamont  ▼.  Souihatt,  5  M.  &  W. 

193.  416. 

(m)  Biggins  v.  Ooode,  2  Cr.  &  J.  364 ;  {q)  Stkertan  ▼.  Poppkweli,  I  Bast,  139. 


(19)  Hutching  v.  Chambers,  1  Burr.  590,  S.  P.  In  this  case  the  rule 
was  settled,  '^  that  trespass  will  not  lie  for  an  excesdve  distress ;"  but  it 
was  said,  that  there  was  one  excepted  case*,  namely,  where  gold  or  silver 

*  Moir  ▼.  Munday,  B.  R.  H.  28  Geo.  II.,  cited  in  1  Buir.  582,  and  by  Kenyonj  C.  J. 
in  Cfrotoiher  ▼.  Ranubottomt  7  T.  R.  658. 
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brought  trespass  in  C.  B.  for  taldng  an  excessive  distress  (r),  and 
recovered ;  but  on  error  in  B.  R.  the  judgment  was  reversed  on  the 

S round  that  trespass  would  not  lie ;  the  entry  and  distress  being 
wful,  in  part,  for  the  rent  due,  and  the  whole  being  one  act ;  and 
that  it  was  not  like  the  case  where  there  was  a  subsequent  abuse- of 
the  distress.  The  proper  repoiedy  for  an  excessive  distress  ii^  an 
action  on  the  case,  founded  on  the  statute  of  Marlbridge,  52  Hen. 
III.  c.  ^,  which  provides,  ''  that  distresses  shall  be  reasonable,  and 
^  that    persons  tsJdng  unreasonable  distresses  shall  be  grievously 

amerced  for  the  excess  of  such  distresses."  In  thisactibn  the  plain- 
tiff need  not  allege  or  prove  (s)  the  precise  amount  of  the  rent  due. 
Nor  is  it  any  bar  to  such  action,  that  between  distress  and  sale  of 
the  goods  distrained,  the  parties  came  to  an  arrangement  (Q  respect- 
ing the  sale.  But  this  action  cannot  be  maintained  after  a  judg- 
ment recovered  in  replevin  (w).  Where  plaintiff  has  received  the 
taxed  costs  of  his  replevin  on  the  distress,  he  cannot  (x),  in  the  ac- 
tion for  excessive  distress,  recover  as  damages  the  extra  cdsts  incur- 
red by  the  replevin.  In  case  for  an  excessive  distress,  though  the 
warrant  of  distress  be  for  a  greater  sum  than  is  really  due,  the 
plaintiff  is  not  entitled  to  a  verdict,  unless  the  goods  seized  e  ex- 
cessive, in  regard  to  the  sum  really  due  (y).  The  landlord  is  not 
bound  (z)  to  calculate  very  nicely  the  value  of  the  property  seized ; 
he  •  ought,  however,  to  take  care  that  some  proportion  is  kept 
between  that  and  the  sum  for  which  he  is  entitled  to  take  it.  To 
determine  whether  a  distress  be  excessive,  it  must  be  ascertained 
what  the  goods  seized  would  have  sold  for  at  a  broker's  sale  (a). 
After  the  distress  has  been  impounded,  a  tender  of  the  rent  and 
costs  is  too  late  (b)  ;  and  no  action  lies  for  selling  the  distress  not- 
withstanding such  tender  (c). 

(r)  Lynn  y.  Moody,  Fitzg.  85 ;  2  Str.  (y)  Cfrowder  v.  Self,  2  M.  &  Rob.  190, 

851,  S.  C,  LmdAbiuffer,  C.  B. 

(«)  Sella  ▼.  Hoare,  1  Bingh.  401.  (z)  Per  Bayley,  J.,  WiUoughby  yfBaek' 

(0  lb,  S.  C./  WUloughby  ▼.  Baekhouee  houee,  2  B.  &  C.  823. 

and  another,  2  B.  &  C.  821,  S.  P.  (a)  Per  Parie,  B.,  in  WeUe  ▼.  Moody, 

(tf)  PhiUipe  ▼.  Berrynum,  Trm.  23  Geo.  7  C.  &  P.  59. 

III.  B.  R.  MS.  (3)  SeejiM/,  tit.  <'  Replevin,  Tender  of 

(x)  Qraee  ▼.  Moryan,  2  Bingh.  N.  C..^  Arrears.'' 

534,  recognizing  JenkHu  ▼.  Bidduiph,  4  (c)  EUii  v.  Taylor,  8  M.  &  W.  415. 
Bingh.  160. 


« 


WEB  taken  to  an  excess,  apparent  on  the  face  of  it :  as  where  six  ounces  of 
gold  and  100  ounces  of  silver  were  taken  for  6«.  6d,;  but  that  proceedar  on 
the  ground,  that  eold  and  silver  are  of  a  certain  and  known  vaiu^,  and  the 
measure  of  the  vajfue  of  other  things. 
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